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HORAT* 


On  the  law  relating  to  traf- 
ficking IN  SEATS  in  parlia- 
ment. 


Tt  may  be  interesting  at  the  present  mo- 
ment to  state  the  law  relating  to  the  TVaf- 
ficking  in  Seats  in  Parliament. 

The  statutes  and  cases  on  this  subject 
chiefly  concern  two  classes  of  persons  con« 
cemed  in  sach  traffic ;  viz,  the  members  or 
candidates  corruptly,  or  desiring  to  be  cor- 
ruptly returned,  and  the  electors  abusing 
tiiebr  franchise.  They  also,  however,  relate 
to  a  third  class  of  persons,  viz.  persons 
standing  in  neither  of  these  capacities,  using 
thenr  means  or  influence  corruptly  for  the 
purpose  of  returning  members  to  Parlia- 
ment ;  and  it  is  the  law  relating  to  this  last 
class  ^  that  we  now  propose  briefly  to  s^te. 

We  conceive  it  to  be  clear,  that  if  a  per- 
son agrees  for  a  sum  of  money  to  return  a 
member  for  any  county  or  borough  to  the 
House  of  Commons,  he  is  guilty  of  an  of- 
icnce,  both  according  to  the  common  law, 
and  tibe  statute  law,  provided  that  the  sum 
of  money  agreed  to  be  paid  is  not  for  legal 
expenses  only.  And  such  ofience  is  cog- 
nLotble  either  by  the  House  of  Commons^  or 
in  the  Courts  of  Common  Law,  or  by  both. 

Mr.  Douglas  ^  has  correctly  stated  the  of- 
fence of  bribery  to  be  this :  "  Wherever  a 
person  is  bound  by  law  to  act  without  any 
Tiew  to  his  own  private  emolument,  and 
another  by  a  corrupt  contract  engages  such 
person,  on  condition  of  the  pa3rment  or  pro- 
mise of  money,  or  other  lucrative  consider- 
ation, to  act  in  a  manner  which  he  shall 
prescribe,  both  parties  are  by  such  contract 
guilty  of  bribery.'*  Every  species  of  this 
offence  must  be  considered  as  criminal,  and 
accordingly  the  Court  of  King's  Bench  in  <me 

•  See  the  law  relating  to  the  other  classes 
of  penons,  10  L.  O.,  p.  145. 

^3Dougl.£lec.Ga.400. 
YOU  zz.—iro,  300. 


case  «  held,  *'  that  bribery  at  elections  of 
members  of  parliament  must  always  have 
been  a  crime  at  common  law." 

The  House  of  Commons  very  early  took 
cognizance  of  all  corruption  relating  to  the 
return  of  its  members.  Its  consideration 
was  indeed  treated  as  a  matter  of  privilege, 
— so  much  so,  that  Mr.  Justice  Powis  said, 
when  a  point  relating  to  an  election  was 
brought  for  the  first  time  before  the  Court, 
that  "the  determination  of  this  is  particularly 
reserved  to  the  Parliament :  we  are  not  ac- 
quainted with  the  learning  of  elections,  and 
there  is  a  particular  cunning  in  it,  not  known 
to  us."<^  Thus  we  find  the  House,  as  early 
as  the  reign  of  Elizabeth,  dealing  with  a 
case  of  tins  nature,  which  being  short,  we 
shall  quote  as  we  find,  it  reported  in  Carew.* 
"  May  10,  1571.  Forasmuch  as  Thomas 
Longe,  gent.,  returned  one  of  the  burgesses 
for  this  borough,  being  a  very  simple  man, 
and  small  capacity  to  serve  for  that  place, 
hath  tUs  day  in  open  court  confessed  that 
he  gave  one  Anthony  Gbrland,  mayor  of  the 

said  town,  and  unto  one Watts  of  the 

said  town,  the  sum  of  41.  for  that  place  and 
room  of  burgess-ship,  it  was  ordered  by  this 
House  that  the  said  Anthony  Garknd  and 
the  said  Watts  shall  forthwith  repay  unto 
the  said  Thomas  Longe  the  said  sum  of  4L, 
and  also  that  a  fine'  of  20/.  be  by  this 
House  assessed  upon  the  corporation  or  in- 
habitants  of  tiie  said  town,  to  the  Queen's 
Majesty's  use,  for  their  said  lewd  and  slan- 
derous attempt ;  and  that  the  said  Thomas 
Longe,  his  executors  and  administrators, 
shall  be  discharged  against  the  said  Antho- 
ny Oarland  and  Watts^  their  heirs, 

executors,  and  administrators,  of  and  frt>m 


•  Res  V.  Piii,  3  Burr.  1338. 
d  1  Ld.  Raym.  944. 

•  Carew,  2d  Part,  p.  223.    S.  C.  4  Inst.  23. 
'As  to  the  power  of  the  House  to  impoie 

this  fine,  see  Lord  Mansfield's  dictum,  3  Burr. 
1336,  and  2  Doug.  401. 
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all  bonds  made  by  the  sdd  Thomas  Longe 
to  any  person  or  persons  touching  the  dis- 
charge of  the  exercise  of  the  said  room  or 
place  of  burge^B-ahip  in  anywise.** 

It  is  to  be  observed,  that  one  of  the  par- 
ties here  brought  before  the  House  was  the 
returning  officer ;  but  it  is  not  stated  that 
Watts  stood  in  any  such  capacity ;  and  we 
apprehend  that  the  jurisdiction  of  the  House 
of  Commons  in  all  such  matters  is  general, 
and  not  confined  to  any  particular  class  of 
persons.  But  supposing  an  offence  of  this 
nature  could  be  proved  against  one  of  its 
own  members,  we  conceive  that  then  the 
cognizance  of  it  particularly  belongs  to  the 
House,  and  would  no  doubt  be  gravely  dealt 
with  as  to  the  offending  parties. 

Not  only,  however,  is  the  offence  which 
we  have  been  considering  punishable  by  the 
House,  and  abo  at  the  Common  Law,  "  by 
indictment  or  information  ' ;  but  as  it  ap- 
pears to  us,  it  comes  within  the  express 
terms  of  that  well-known  act,  the  49 
G.  3,  c.  118,  intituled,  "  An  Act  for  bet- 
ter securing  the  Independence  and  Pu- 
rity of  ParUament,  by  preventing  the  pro- 
curing or  obtaining  of  Seats  in  Rurliament 
by  corrupt  Practices,"  which,  after  reciting 
that  the  giving  or  procuring  to  be  given,  or 
promising  to  give  or  procure  to  be  given, 
tiny  sum  of  money,  ^iSx,  or  reward,  in  order 
to  procure  the  return  of  any  member  to 
serve  in  Parliament,  if  not  given  to  or  for 
the  use  of  some  person  having  a  right,  or 
claiming  to  have  a  right  to  act  as  returning 
officer,  or  to  vote  at  such  election,  is  not 
bribery  within  the  meaning  of  the  2  G.  2, 
C.24,  but  that  such  gifts  or  promises  are  con- 
trary to  the  ancient  usage,  right,  and  free- 
dom of  elections,  proceeds,  among  other 
things,  to  enact,  that  any  person  or  persons 
who  shall  receive  or  accept  of,  by  himself^ 
herself,  or  themselves,  or  by  any  other  per- 
son or  persons,  in  trust  for  or  to  the  use,  or 
on  the  behalf  of  him,  her,  or  them,  any  sum 
of  money,  gift  or  reward,  or  any  promise 
upon  any  engagement,  contract,  or  agree- 
ment that  such  person  or  persons  to  whom, 
to  whose  use,  or  on  whose  behalf  such  gift 
or  promise  shall  be  made^  shall  by  himself, 
herself,  or  themselves,  or  by  any  other  per- 
son or  persons  whatsoever,  at  his,  her,  or 
their  solicitation,  request,  or  command,  pro- 
cure or  endeavour  to  procure  the  return  of 
any  person  to  serve  in  Parliament  for  any 
county,  city,  town,  &c.  shall  forfeit  to  the 
king  the  value  and  amount  of  such  sum  of 
money,  gift  or  reward,  over  and  above  the 
sum  of  500/. ;  which  said  sum  of  500/. j  he, 

^  Rew  v.  Pitt^  uhi  fvpfff. 


she,  or  they  shall  forfeit  to  Bny  person  who 
shall  sue  for  the  same,  to  be  recovered,  with 
suck  costs  of  suit,  by  action  of  debt,  in  any 
of  his  Majesty's  Courts  of  Record  «t  West- 
minster, if  the  offence  be  committed  in  Bn- 
ghind  or  Wales ;  and  in  any  of  his  Majes- 
ty's Courts  of  Record  at  Dublin,  if  the  of- 
fence be  committed  in  Ireland  (s.  1).  But 
by  the  second  section  an  exception  is  made 
as  to  any  money  paid  or  agreed  to  be  paid 
to  or  by  any  person  for  any  legal  expense 
hond  fide  incurred  at  or  concerning  any 
election ;  and  by  the  fourth  section,  actions 
on  this  statute  are  limited  to  two  years  after 
the  offence  committed.  ^ 

We  think  we  have  now  shewn  that  any 
person  guilty  of  the  offence  of  procuring 
the  return  of  another  to  the  House  of 
Commons  for  a  sum  of  mon^y,  is  liable' 
to  an  action  for  penalties  under  the  sta* 
tutes  referred  to,  and  the  forfeiture  of  the 
sums  paid,  which  action  may  be  brought  by 
any  one ;  and  that  the  offence  is  also  cog- 
nizable by  the  House  of  Commons ;  and 
should  the  alleged  offender  be  one  of  its 
own  members,  it  seems  befitting  its  own 
dignity  that  an  inquiry  should  be  there 
prosecuted.  If  the  charge  were  established, 
the  offending  member  would  be  visited 
heavily,  either  by  fine,  as  in  the  Westhury 
case,  or  more  probably  by  expulsion,  as  in 
similar  cases  of  grave  offence. 


CHANGES  IN  THE  LAW  DURING 
THE  LAST  SESSION  OF  PARLIA- 
MENT. 


CERTIOEARI. 

6  &  6  W.  4,  c.  63. 

According  to  the  5  &  6  W.  *  M.  c.  11, 
writs  of  certiorari  could  not  be  granted  to 
remove  indictments  before  trial  at  the 
Quarter  Sessions,  at  the  instance  of  the 
parties  indicted,  unless  on  the  motion  of 
Counsel  and  by  rule  of  Court,  and  on  finding 
sureties  for  20/.  to  appear  and  plead; 
and  according  to  the  practice  on  removals 
from  a  Court  of  Assize,  recognizance  was 
taken  for  50/.  from  the  party  indicted. 
Such  was  the  law  as  to  Defendants. 

The  present  act  is  intituled,  "  An  Act 
for  preventing  the  vexatious  Removal  of 
Indictments  into  the  Court  of  King's  Bench; 
and  for  extending  the  Provisions  of  an  Act 
of  the  fifth  year  of  King  William  and  Queen 
Mary,  for  preventing  Delays  at  the  Quarter, 
Sessions  of  thePeace^  to  other  Indictments; 
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And  for  extending  the  provisions  of  an  Act 
of  the  seventh  Year  of  King  George  the 
Fourth,  as  to  taking  Bail  in  cases  of  Felo- 
ny."—Passed  21st  August,  1835. 

It  recites^  that  it  is  expedient  to  prevent 
prosecutors  of  indictments  and  presentments 
£rom  vexatiously  removing  the  same  out  of 
inferior  Courts  into  his  Majesty's  CJourt  of 
King's  Bench  ;  and  it  is  now  enacted, 

1.  That  from  the  passing  of  this  act  no  writ 
of  certiorari  shall  issue  from  the  Court  of 
King's  Bench  at  Westminiter  for  removing 
into  that  court  any  indictment  or  presentment 
from  any  court  of  session,  assize,  oyer  and 
terminer,  or  gaol  delivery,  or  any  other  court, 
at  the  instance  of  the  prosecutor  or  any  other 
person  (except  His  Majesty's  attorney  general), 
without  motion  first  made  in  the  Court  of 
King's  Bench,  or  before  some  judge  of  that 
court,  and  leave  obtained  to  remove  such  in- 
dictment or  presentment,  in  the  same  manner 
as  similar  motions  may  now  be  made,  and  leave 
given  where  such  application  is  made  on  the 
part  of  de/endanif ;  any  law,  practice,  or  usage 
to  the  contrary  in  anvwise  notwitlistanding. 

2.  That  instead  ot  the  reco;rnizance  now  by 
law  required  to  be  entered  into  before  the 
allowance  of  a  writ  of  certiorari,  every  person 
indicted  or  presented  in  any  court  of  session, 
assl2e,  oyer  and  terminer,  gaol  delivery,  or 
any  other  court,  who  shall  obtidn  a  writ  of 
certiorari  for  removing  any  indictment  or  pre- 
sentment whatever  into  the  Court  of  King's 
Bench,  not  being  in  custody  for  want  of  bail 
to  answer  such  indictment  or  presentment, 
shall,  before  the  allowance  of  such  writ,  enter 
into  a  recognizance  before  one  of  His  Ma- 
jesty's Justices  of  the  Court  of  King's  Bench, 
or  before  a  justice  of  the  peace  of  the  county 
or  place  in  which  the  offence  is  charged  to  have 
been  committed,  or  in  which  such  person  shall 
reside,  in  such  fum  and  trith  such  sureties  as 
the  said  Court  of  King's  Bench,  or  one  of  His 
Majesty's  Justices  of  the  said  Court,  shall  by 
indorsement  on  the  said  writ  order  and  direct ; 
which  recognizance  shall  contain  the  same 
conditions  as  are  now  by  the  6  &  C  W.  &  M., 
c  11,  and  the  8  &  9  W.  3,  c.  33,  required  in 
cases  of  indictments  removed  from  the  pneral 
or  quarter  sessions  of  the  peace;  and  there- 
upon all  the  clauses  and  prorisions  contained 
in  the  sud  severe  acts  with  respect  to  costs  or 
otherwise  sl^l  extend  to  such  last>mentioned 
recognizances;  and  every  person  being  in 
custody  for  want  of  bail,  to  answer  the  charge 
contained  in  such  indictment  or  presentment, 
shall  be  detained  in  custody  until  the  like 
recognizances  as  are  hereinbefore  directed  to 
be  entered  into  (previous  to  the  aUowance  of 
such  writ  of  certiorari)  shall  have  been  entered 
into,  or  until  such  person  be  discharged  by 
due  course  of  law. 

3.  Reciting  that  in  many  cases  the  taking 
bail  for  the  appearance  of  persons  charged 
with  felony  may  be  safely  admitted,  without 
endangering  the  appearance  of  such  persoDB 


to  take  their  trial  in  due  course  of  law,  and 
it  is  therefore  expedient  in  such  cases  to 
amend  and  extend  the  provisions  in  that  re- 
spect of  the  7  G.  4,  c.  64 ;  it  is  therefore 
enacted. 

That  it  shall  be  lawful  for  any  two  justices 
of  the  peace,  if  they  shall  think  fit,  of  whom 
one  or  other  shall  have  signed  the  warrant  of 
commitment,  to  admit  any  person  or  persons 
charged  with  felony,  or  against  whom  any 
warrant  of  commitment  for  felony  is  signed, 
to  bail,  in  the  manner  and  according  to  the 
prorisions  directed  by  the  said  recited  act,  in 
such  sum  or  sums  of  money,  and  with  such 
surety  or  sureties  as  they  shall  think  fit,  and 
notwithstanding  such  person  or  persons  shall 
have  confessed  the  matter  laid  to  his  or  their 
charge,  or  notwithstanding  such  justices  shall 
not  think  that  such  charge  is  groundless,  or 
shall  think  that  the  circumstances  are  such  as 
to  raise  a  presumption  of  guilt 


THE  PROPERTY  LAWYER. 


FRAUDULENT   REMOVAL   OF   GOODS. 

By  the  11  G.  2,  c.  19,  s.  1,  it  is  enacted, 
that  where  any  tenant  or  lessee  for  life  or 
lives,  for  years,  at  will,  sufferance  or  other- 
wise, of  any  messuages,  lands,  tenements 
or  hereditaments,  upon  the  demise  or  hold- 
ing whereof  any  rent  is  reserved  or  made 
payable,  shall  fraudulently  or  clandestinely 
convey  or  carry  off  such  premises  liis  goods 
or  chattels,  to  prevent  the  landlord  or  lessor 
distraining  the  same  for  arrears  of  rent  so 
reserved,  the  landlord  or  lessor,  or  any  per- 
son by  him  empowered,  may,  within  the 
space  of  thirty  days  next  ensuing  the  re- 
moval of  the  goods,  take  and  seize  them  &9 
a  distress,  wherever  they  may  be  found, 
provided  they  have  not,  before  such  seiz- 
ure, been  sold  bond  fide  and  for  valuable 
consideration.  In  order,  however,  to  en- 
title a  landlord  to  pursue  the  goods  of  the 
tenant  under  this  statute,  it  was  held  by 
Eyre,  C.  J.,  that  the  removal  must  have 
taken  place  after  the  rent  actually  became 
due  and  was  in  arrear.  Watson  v.  Main, 
3  Esp.  15  ;  ace.  2  Wms.  Saund.  284,  n.  2. 
But  in  a  subsequent  case,  where  the  goods 
had  been  removed  from  the  premises  the 
night  before  the  rent  became  due.  Lord  El- 
lenborough,  C.  J.,  declared  that  upon  this 
point  he  entertained  some  considerable 
doubts,  and  but  that  the  case  before  him 
turned  upon  another  point,  would  have  re- 
served it  for  the  opinion  of  the  Court.  Fur- 
neaux  v.  Fotherby,  4  Camp.  136.  This  point 
B2 
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lately  came  before  the  Court  of  Common 
Pleas,  where  it  will  be  seen  that  the  learned 
Chief  Justice  decided  according  to  the  case 
of  Watson  v.  Main,  The  circumstances 
were  these : 

This  was  an  action  of  trespass  against  the 
defendants,  in  bar  of  which  they  hoth  pleaded 
a  joint  plea  of  not  sfuilty;  and  the  defendant 
Dtiffield  then  pleaded  specially,  as  bailitT  of 
Vuughan,  the  landlord,  a  justification  for  a 
distress  under  the  II  G.  2,  c.  19,  s.  1,  the  plea 
stating,  that  the  rent  for  which  tlic  distress  was 
made  became  due  on  the  25th  of  March,  1834; 
that  the  goods  of  the  plaintiff  were  fraudu- 
lently and  clandestinely  conveyed  away  to  pre- 
vent the  distress,  and  ihat  the  distress  was 
taken  within  thirty  days  next  ensuing  such 
carrying  away  of  the  goods.  The  plaintiff,  in 
his  replication,  alleged  that  the  goods  were 
conveyed  away  on  the  2ith  of  AiArch,  1834, 
before  the  time  when  the  rent  became  due  and 
payable ;  and  the  defendant  Duffield,  in  his 
rejoinder,  took  issue  on  that  allegation.  The 
jury  found  a  verdict  for  the  defendant  Vaughau, 
on  the  plea  of  not  guilty ;  and  for  the  plaintiff 
upon  both  the  pleas  of  the  defendant  Duffield, 
with  10/.  damages. 

Tindul^  C.  l^  (after  stating  the  pleadings 
and  finding  of  the  jury)  said,  this  case  comes 
before  us  on  a  motion  to  enter  a  verdict  for 
the  defendant  Duffield,  non  obstante!  veredicto. 
The  motion  would,  perhaps,  have  been  more 
correct  in  point  of  form,  if  it  had  been  a  mo- 
tion to  arrest  the  judgment  for  the  plaintiff, 
on  the  ground  that  enough  still  remains  upon 
the  defendant's  special  plea  confessed  by  the 
plaintiff's  replication,  to  bar  the  plaintiff's 
demand ;  for  we  are  not  aware  that  any  in- 
stance can  be  produced  where  the  defendant, 
after  an  issue  which  he  has  taken  has  been 
found  against  him,  has  been  allowed  to  have 
judgment  entered  in  his  own  favour,  non  ob- 
siante.  But  we  think  there  is  no  ground  what- 
ever for  the  motion  in  one  form  or  the  other. 
The  short  question  raised  by  the  pleadings  is, 
whether  the  statute  applies  to  cases  where  the 
tenant  removes  his  goods  fraudulently  and 
clandestinely,  before  the  rent  becomes  due ; 
and  we  are  of  opinion  that  such  case  is  not 
provided  for  by  the  statute.  By  the  common 
law,  the  distress  for  rent  was  necessarily  made 
upon  some  part  of  the  demised  premises,  other- 
wise the  tenant  might  rescue  the  distress,  or 
bring  an  action  of  trespass ;  and  it  was  only  in 
case  the  landlord,  coming  to  distrain,  saw  the 
cattle  on  the  premises,  and  the  tenant,  to  pre- 
vent the  distress,  drove  them  off  the  premises, 
that  the  landlord  could  justify  freshly  follow- 
ing and  distraining  them.  And  the  statutes 
8  Ann,  c.  14,  s.  2,  &  1 1  G.  2,  appear  to  have 
been  passed  with  the  view  of  removing  such 
difficulty  in  the  way  of  the  landlord's  remedy, 
in  the  case  of  a  fraudulent  or  clandestine  re- 
moval of  the  tenant's  goods  off  the  premises : 
for  it  expressly  empowers  the  landlord  "  to 
take  and  seize  such  goods,  wherever  the  same 
shall  be  found,  as  a  distress  for  the  said  arrear 
of  rent;  and  the  same  to  sell  and  otherwise 


dispose  of  in  such  numner  as  if  the  said  goodi 
had  been  actually  distrained  by  such  landhrd  i» 
and  upon  such  premiset,  Jor  such  arrears  uf 
rent"  It  is  the  place,  there'ore,  not  the  time 
of  the  distress,  to  which  the  statute  intends  Xo 
apply  the  remedy :  and,  indeed,  it  is  obvious, 
that  if  the  construction  contended  for  by  the 
defendant  is  adopted,  as  the  landlord  may. 
after  five  days  next  after  the  distress,  sell  the 
goods  and  pay  himself  the  rent,  he  might  do 
so  in  many  cases  before  the  rent  became  due, 
which  never  could  have  been  intended.  Look- 
ing to  the  intention  of  the  act,  therefore,  and 
the  great  uncertainty  which  would  arise,  if  a 
removal  of  the  goods  at  any  time  before  the 
rent  became  due  would  be  sufficient  to  let  in 
the  provisions  of  the  act ;  for  if  at  any  time, 
how  long  before,  would  be  the  question ;  we 
think  the  present  distress  was  illegal.  We 
therefore  think  the  law  to  have  been  correctly 
laid  down  bv  Eyre,  C.  J.  in  fFatson  v.  Main, 
3  Esp.  N.  P.l5,  upon  which  Lord  Ellenboroug'h 
appeared  to  have  doubted  only,  but  to  have 
expressed  no  opinion,  in  3  Camp.  136. 

Rule  discharged.  —  Hand  v.   f^aughan,  1 
Bing.  7fi7,  New  Cases. 


UNQUAUFIED  PRACTITIONERS  AT 
THE  SESSIONS. 


We  referred  in  our  la>«t  number  (vol.  10, 
p.  522),  to  a  gross  case  of  mal-practice 
tried  at  the  Middlesex  Quarter  Session,  on 
the  24th  October  last ;  we  subjoin  a  report 
of  the  case.  It  was  set  up  in  defence  for 
the  party,  who  was  indicted  for  obtaining 
money  under  the  false  pretence  of  being  an 
attorney,  that  "  any  man  who  knew  any 
thing  of  law,  was  as  competent  in  these 
proceedings  as  an  attorney.  Criminal 
courts  knew  nothing  of  attorneys." 

Now  in  opposition  to  this,  may  be  cited 
the  22  G.  2,  c.  46,  s.  12,  which  recites, 
"  that  frequent  delays,  inconveniences,  and 
unnecessary  expenses  arose  and  happened, 
as  well  to  parishes  as  private  persons,  by 
the  mismanagement  and  unskilfulness  of 
persons  employed  as  solicitors  or  agents  at 
sessions  held  for  tiie  several  counties,  who^ 
having  never  been  regularly  bred'to  the 
law,  and  being  ignorant  of  the  forms  and 
operations  thereof,  offenders  against  the 
laws  of  the  land  had  frequently  escaped 
with  impunity  ;*'  and  for  remedy  thereof  it 
was  enacted,  "  that  no  person  whatsoever 
should  act  as  a  solicitor,  attorney,  or  agent, 
or  sue  out  any  process  at  any  general  or 
quarter  sessions  of  the  peace  for  any  county, 
&c.,  either  with  respect  to  matters  of  a 
civil  or  oriminal  nature,  unless  sueh  person 
should  have  been  admitted  an  attorney  of 
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mm  of  his  Majesty's  Courts  of  Record/* 
'Ac.  All  persons  so  acting,  and  not  being 
admitted,  are  liable  to  a  penalty  of  50/., 
with  treble  costs. 

It  is  evident,  therefore,  that  for  the  due 
administration  of  justice,  attorneys  are  the 
only  persona  who  can  practise  at  the  ses- 
aions.  It  is  observable  also,  that  the  pe- 
nalty does  not  depend  on  the  party's  re- 
ceiving money  for  his  services,  nor  is  it 
essential  to  prove  that  he  represented  him- 
self to  be  an  attorney;  it  is  sufficient  if 
he  acted  in  that  capacity. 

We  now  proceed  to  give  the  report  of  the 
case  ;  and  would  particularly  direct  the  at- 
tention of  our  readers  to  the  Chairman's 
remarks,  and  especially  in  conclusion,  where 
he  states  the  magnitude  of  the  evil,  and  the 
course  Intended  to  be  pursued  to  repress  it 
in  fixture. 

Michael  Collins  was  indicted  upon  three 
counts,  for  obtaininf^  at  various  times  sundry 
sums  of  money  from  Rebecca  Lawrence, 
amounting  to  8/.,  under  the  fake  pretence  of 
being  an  attorney,  and  undertaking  to  bring 
her  case  into  court.  It  appeared  on  the  cross- 
examination  of  the  prosecutrix,  that  the  sum 
of  iuoney  which  she  had  given  to  the  prisoner  in 
consequence  of  his  representation  of  being  an 
attorney,  was  5/.  \0s.  8i//.,  the  balance  she 
had  paid  as  the  expences  of  bringing  that 
action  into  court.  She  was  obliged  to  pawn 
her  ear-rings  and  her  household  furniture  to 
raise  the  money. 

Mrs.  Brown  deposed  to  tlie  fact  of  having 
heard  the  prisoner  represent  himself  as  an  at- 
torney to  the  prosecutrix,  and  also  undertake 
to  bring  a  case  of  her's  into  court,  by  which 
be  got  money  of  her. 

Mr.  J^ones,  clerk  to  Mr.  Alills,  an  attorney, 
deposed,  that  he  searched  the  roll,  containing 
the  names  of  the  attorneys,  and  that  the  name 
of  the  prisoner  was  not  on  that  roll. 

Mr.  HetUon^  counsel  for  the  prisoner,  sub- 
mitted that  this  evidence  could  not  be  received. 
The  witness  could  not  know  whether  the  roll 
he  saw  was  the  attorneys'  roll  or  not.  The 
original  roll  ought  to  have  been  produced,  or  a 
certified  copy.  The  onus  of  proving  that  the 
prisoner  was  not  an  attorney  rested  with  the 
prosecution. 

The  Chairman  (Mr.  Rotch),  said  the  prose- 
cutor could  not  prove  a  negative.  He  consi- 
dered the  evidence  to  be  secondary  evidence. 
Safety  required  in  many  cases,  that  original 
documents  of  importance  should  not  be  given 
out  of  the  custody  of  the  person  intrusted  with 
them.    The  objection  therefore  was  overruled. 

Mr.  Heuton  addressed  the  jury  for  the  pri- 
soner. He  maintained  that  the  prisoner  had 
not  represented  himself  as  an  attorney,  but 
simply  as  one  who  could  instruct  the  prosecu- 
trix as  to  the  best  measures  to  be  taken  to 
bring  a  case  of  assault  agamst  a  Mr.  Oliver 
into  conrty  and  thit  he  was  perfectly  compe- 


tent to  do.  Anp  man  toho  knew  nnff  thmg  t/km 
WIS  as  competent  far  this  as  an  attf/rnep.  Cri- 
minal courts  knew  nothings  o/ attorneys.  If  the 
prisoner  only  represented  himself  as  an  affent, 
and  not  as  an  attorney,  then  the  indictment 
must  fall  to  the  ground.  The  prisoner  had 
actually  brought  the  prosecutrix's  case  into 
court.  He  had  a  perfect  knowledge  of  the 
consequences  of  a  false  representation  in  this 
case,  and  there  could  be  no  motive  for  making 
one. 

The  Chairman. — It  is  of  no  consequence 
whatever  whether  the  prisoner  represented 
himself  as  an  attorney  or  an  agent. 

Mr.  Heaton. — If  the  point  is  of  no  import- 
ance, it  is  somewhat  singular  that  the  prose- 
cutor should  have  sent  a  person  to  examine 
the  roll,  to  see  whether  the  prisoner's  name 
was  on  it. 

A  female  witness,  who  was  called  in  favour 
of  the  prisoner,  deposed  that  she  stated  in  the 
hearing  of  the  prosecutrix,  that  the  prisoner 
was  not  an  attorney,  and  that  the  prisoner  an- 
swered and  said,  "  No,  I  am  not." 

The  Chairman,  in  summing  up,  said  the  in- 
dictment was  not  that  the  prisoner  represented 
himself  to  be  an  attorney,  but  that  he  obtained 
money  under  false  pretences,  in  acting'  as  an 
attorney.  It  was  most  mischievous  to  state, 
that  if  a  man  did  not  represent  himself  as  an 
attorney,  he  did  not  violate  the  law  by  under- 
taking to  bring  cases  into  criminal  courts. 
Tlie  ikci  was  the  very  reverse.  A  man  might 
in  that  case  do  a  ^reat  deal  of  injury  among 
the  lower  classes  of  society,  and  yet  be  per- 
fectly honest  in  his  motives.'  The  evils  ofthe 
system  were  very  great,  for  there  were  a  great 
man^  unprincipled  persons,  who,  by  repre- 
senting themselves  as  agents,,  fraudulently  ob- 
tained money  from  ignorant  people.  The 
moment  a  man  took  money  for  his  services  in 
such  a  case,  he  subjected  himself  to  lej^  con- 
sequences; he  rendered  himself  liable  to 
transportation.  In  the  present  case,  the  pri- 
soner had  not  only  got  money  for  his  own  * 
trouble,  but  had  overcharged  the  prosecutrix 
for  the  indictment,  the  subposna,  warrant,  &c. 
//  was  of  no  consequence  whether  or  not  the 
prisoner  said  in  so  many  words  he  was  an  at- 
torney ;  his  acting  as  an  attorney  was  the  same 
as  saying  it.  A  person  might  represent  him- 
self by  his  dress  or  conduct  as  of  any  particu- 
lar profession,  without  opening  his  mouth :  a 
person,  for  example,  without  saying  a  word, 
might  represent  himself  as  a  soldier,  by  as- 
suming the  dress  of  a  soldier. 

The  jury,  after  deliberating  for  some  time, 
expressed  a  wish  to  have  the  law  again  laid 
down  by  Mr.  Rotch  respecting  the  difference 
between  an  agent  and  an  attorney. 

The  Chairman  repeated,  that  if  a  person 
charged,  or  accepted  of  any  remuneration  for 
hb  own  services  in  bringmg  cases  before  a 
court  of  that  kind,  and  was  not  an  attorney, 
he  rendered  himself  liable  to  transportation, 
whether  he  called  himself  an  agent  or  an 
attornev. 

Mr.  heaton  begged  to  differ  in  opinion  from 
the  Chairman ;  he  maintained  that  any  nan  had 
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a  perfect  right  to  undertake  to  brmg  cases  into 
court,  though  not  an  attorney,  and  he  wished 
a  note  of  that  objection  to  he  taken. 

The  Cha'mnnn  took  a  note  of  the  objection. 

The  jury,  after  a  short  deliberation,  returned 
a  verdict  of  Guilty, 

The  Chairman  said  he  would  not  pass  sen- 
tence now,  but  defer  it,  in  order  to  let  the 
prisoner  have  the  benefit  of  the  objection 
which  his  counsel  had  taken.  He  wished  to 
mention,  now  that  the  case  was  over,  that 
there  were  a  great  number  of  most  unprinci- 
pled men,  who  hung  about  that  court,  in  the 
practice  of  imposing  on  poor  simple  people, 
who  had  cases  to  bring  forward,  by  represent- 
ing themselves  as  agents,  and  unaertaking  to 
conduct  their  cases  for  them  at  a  cheaper  rate 
than  the  attorneys, — though  fromvthe  loss  of 
their  cases,  it  generally  turned  out  to  be 
dearer  than  the  charges  asked  by  the  regular 
attorney.  He  was  determined  to  do  every 
thing  in  his  power  to  put  an  end  to  this.  He 
wouIjI  affix  a  notice  in  the  lower  court-room, 
cautioning  poor  people  against  employing 
such  persons ;  and  he  would  ur^e  his  brother 
magistrates  to  concur  with  him  in  endeavour- 
ing to  rid  the  place  of  these  persons,  by  trans- 
porting those  who  might  be  convicted,  as  the 
prisoner  had  been. 


ON  THE   APPORTIONMENT  OF  PERI- 
ODICAL  PAYMENTS  ACT,  4  W.  4,  c.22. 


Notwithstanding  the  clause,  now  intro- 
duced into  Acts  of  Parliament,  giving  a  meaning 
to  certain  words  different  from  their  usual  im- 
port, by  which  the  word  per$on  is  made  to  ex- 
tend, as  well  to  one  person  as  several  persons, 
the  singular  number  to  the  plural,  and  the 
masculine  gender  to  a  female  as  well  as  a  male; 
yet  it  is  to  be  regretted,  that  several  of  the  late 
acts  are  ambiguous,  and  must  so  continue  until 
the  meaning  of  the  legislature  shall  have  been 
interpreted,  not  by  the  new  vocabulary,  but  by 
judicial  determination. 

Plowden  tells  us,  that  as  a  nut  consists  of  a 
shell  and  a  kernel,  so  every  statute  consists  of 
the  letter  and  the  sense ;  and,  as  the  kernel  is 
the  fruit  of  the  nut,  so  the  sense  is  the  fruit  of 
the  statute.  Let  us  therefore  endeavour  to  find 
out  the  sense  or  fruit  of  the  statute  4  W.  4, 
for  the  apportionment  of  rents,  annuities,  and 
other  periodical  payments.  The  act,  after  re- 
citing the  11  Geo.  2,  enacts,  that  from  and 
after  the  passing  thereof,  all  rents  service, 
reserved  on  any  lease  by  a  tenant  in  fee,  or 
for  any  life  interest  in  or  by  any  lease  granted 
under  a  power,  (and  which  leases  shall  have 
been  granted  after  the  passing  of  the  act) 
and  all  rent  charges  ami  other  rents,  an- 
nual pensions,  dividends,  &c.,  and  all  other 
payments  of  every  description,  made  payable 
or  becoming  due  at  fixed  periods,  under  any  in- 
strument that  shall  be  extcut^fi  after  the  passing 
of  the  act,  or  (being  a  will  or  testamentary 
instrument)   that  shall  come  into  operation 


after  the  passing  of  the  act,  shall  be  appof- 
tionedf  &c.  Now  let  us  suppose  the  case  of 
a  deed  or  instrument,  not  Ming  a  will  made 
before  the  passing  of  the  act,  whereby  a  per- 
son became  intitled  to  the  dividends  of  cer- 
tain stock  for  life,  and  that  the  death  of  such 
person  happened  after  the  passing  of  the  act,  and 
between  some  half  yearly  payment  of  the  divi- 
dends ;--ftre  such  dividenas  to  be  apportioned 
in  favour  of  the  executors  or  administratoiB  of 
the  deceased  ?  The  words  that  shall  come  into 
operation  after  the  passing  of  the  act,  would 
seem  to  apply  to  the  clause  in  the  parenthesis, 
being  a  wiu  or  testamentary  instrument,  so  as  to 
exclude  any  deed  or  instrument  made  before 
the  act,  and  coming  into  operation  afterwards; 
and  some  opinions  have  been  given  confining 
the  apportionment,  as  to  deeds,  exclusively  to 
those  executed  after  the  passing  of  the  act; 
but  other  opinions,  and  it  seems  the  soundest 
differ,  holding  the  act  to  reach  all  deeds  coining 
into  operation  after,  though  made  before  the  act. 
A  parenthesis  is  either  a  sentence  within  a  sen- 
tence, or  a  clause  put  into  the  middle  of  a 
sentence,  which  being  left  out  the  same  sense 
remains.  If,  therefore,  the  parenthesis  is 
omitted,  the  act  will  be  read  thus:  all  rent 
charges,  and  other  rents,  annual  pensions, 
dividends,  &c.,  made  payable  or  becoming 
due  at  fixed  periods,  under  any  instrument 
that  shall  be  executed  after  the  passing  of 
the  act,  or  that  shall  come  into  operation 
after  the  passing  of  the  act,  shall  be  appor- 
tioned, &c.;  and  if  the  act  is  thus  read,  to  what 
can  the  pronoun  that,  coupled  with  the  dis- 
junctive word  or,  refer,  except  to  the  previous 
word  instrument,  as  distinguished  from  a  will  or 
testamentary  instrument. 

An   old   LAWTRtL 


LETTERS   ON    THE   RIGHTS  OF 
FRENCHMEN   IN  ENGLAND. 


FOREIGN  WILLS. 

My  dear  Friend, 
According  to  my  promise,  I  now  proceed 
to  state  the  result  of  my  inquiries  into  the 
law  of  England,  with  respect  to  the  testa- 
mentary dispositions  made  abroad  of  pro- 
perty in  this  country.  You  informed  me 
that  your  maternal  uncle,  who  was  bom  an 
En§;li8hman,  and  had  become  domiciled  in 
France,  died  possessed  of  considerable  real 
and  personal  property,  which  was  situated 
in  England  ;  that  by  his  will  he  devised  to 
you  all  that  property,  and  tiiat  the  will  was 
executed  with  respect  to  both  classes,  strict- 
ly according  to  the  forms  of  the  English 
law.  As  soon  as  I  read  your  letter,  stating 
these  facts,  I  felt  convinced,  that  according 
to  the  principles  of  common  sense,  of  intesr 
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natjontil  law,  and  even  of  English  national 
jealousy,  you  most  be  entitled  to  the  whole. 
I  at  least  thought  that  however  indisposed 
an  English  judge  might  be  to  recognise  a 
willmade  accorc&g  to  the  French  law,  exeept 
by  force  of  the  comity  of  nations,  he  coidd 
have  no  gbjection  to  a  willmade  in  confor- 
mity with  his  dear  statute  of  ^uds,  and  the 
other  rules  of  the  English  law.  I  am  sorry, 
however,  to  inform  you,  that  in  that  opinion 
I  was  mistaken,  at  least  so  far  as  personal 
property  is  concerned.  By  a  strange  and 
unnatural,  or  at  least  very  unusual  affection 
for  French  law,  the  provisions  of  the  latter 
ought  to  have  been  observed.  But  of  this 
more  hereafter. 

First,  as  to  the  real  property  which  you 
daim  under  your  uncle's  will :  I  am  happy 
to  inform  you,  that  there  is  no  doubt  you 
will  be  entitled  to  take  it.  It  is  now  clearly 
established  by  a  current  of  authorities,  that 
real  estate  is  exdusively  subject  to  the 
laws  of  the  government,  within  whose  ter- 
ritory it  is  situate  ;  and  therefore,  that  the 
law  of  tiiat;  place  is  to  govern  as  to  the  ca- 
pacity of  the  testator,  the  extent  of  his 
power  to  dispose  of  the  property,  and  the 
forms  and  s^emnities  which  are  to  give 
tiie  will  its  due  attestation  and  effect.  For 
tliese  two  propositions  I  may  refer  you  to 
4  T.  R.  41,  182 ;  Phillips  v.  Hunter,  2  H. 
Bhick.  402;  Selkrig  v.  Davis,  3  Rose  Bank. 
Cas.  id.  29;  2  Dow.  R.  230 ;  Coppiu  v. 
Coppw,  2  P.  Will.  290,  293  ;  Broadie  v. 
Barty,  2  Ves.  &  Bea.  R.  liO;  Birth- 
whistle  V.  Vardlll,  6  B.  &  Cress.  438 ;  2 
Blk.  Comm.  690.  You,  then,  being  the 
son  of  a  naturalized  Frenchman,  may  take 
the  real  property  under  the  will;  and  I 
suppose  I  shall  soon  find  you  contending 
most  strenuously,  that  "  something  must 
be  done  for  the  landed  interest." 

I  now  come  to  perform  this  moi^  disa- 
greeable part  of  my  duty,  whldi  is  to  tMl 
you,  that  by  the  last  decision  on  the  subject, 
namely,  that  of  the  High  Ck>ttrt  of  Dele- 
gates (3  Hagg.  373),  you  cannot  take  the 
personal  property.  The  case  in  which  that 
was  decided,  was  Stanley  v.  Bemes,  which 
was  an  appeal  from  the  Prerogative  Court 
of  Canterbury.  The  marginal  note  of  that 
ease  is  in  ^ese  terms :  ''  A  natural  bom 
British  subject  may  acquire  a  foreign  domi- 
dle;  ndi  will  the  anitnus  revertendi,  and 
daim  to  be  considered,  and  treated  as  a 
British  subject,  preserve  his  original  domi- 
cil>;  and  if  domiciled  abroad,  he  must  con- 
fcMm  in  his  testamentary  acts  to  the  forma- 
IMes  required  by  the  lex  domicilii.  The 
will  and  first  two  codicils  of  a  Britbh  bom 


subject,  resident  and  naturalized  in  the 
Portuguese  dominions,  (the  will  disposing 
of  effects  partly  in  Portugal  and  partly  in 
England),  executed  and  purporting  to  be 
executed  according  to  the  laws  of  Portugal, 
but  inferring  that  he  considered  himself  an 
Englishman,  admitted  to  probate ;  but  two 
later  codicils,  fuUy  proved  as  to  capacity 
and  intention,  disposing  solely  of  money  in 
the  British  funds,  attested  by  three  wit- 
nesses, but  not  executed,  nor  purporting  to 
be  executed  according  to  the  law  of  Por- 
tugal,—refused  probate  by  the  Delegates, 
reversing  a  sentence  by  the  Prerogative." 

This  being  the  last  decision,  it  must  be 
taken  to  be  the  law  of  England  on  the 
present  subject.  But  from  a  review  of  all 
the  cases,  as  well  as  from  consideration  of 
the  principles  of  international  law,  I  think 
that  this  decision,  on  appeal  to  the  highest 
tribunal,  would  be  overturned.  You  will 
perhaps  say,  that  I  am  grossly  presump- 
tuous in  thus  putting  forth  my  opinion  in 
opposition  to  the  solemn  determination  of 
BO  high  a  judicial  authority.  My  opinion, 
however,  is  not  merely  supported  by  my 
own  views,  but  by  those  of  persons  much 
better  able  to  give  an  opinion  than  myself. 
Those  to  whom  I  allude,  were  not  advocates 
in  the  cause  against  whom  the  decision  was 
pronounced,  and  who,  as  I  have  observed, 
are  much  in  the  habit,  whenever  a  decision 
is  against  them,  of  solacing  the  attorney, 
and  defending  their  bad  law,  by  murmuring 
behind  their  brief,  "  Quite  wrong,  quite 
wrong." 

I  will  first  take  a  view  of  the  English 
law  on  this  subject,  as  it  stood  antecedent 
to  this  case;  and  secondly,  will  consider 
the  determination  with  reference  to  inter- 
national law  in  general. 

If  we  look  into  the  older  authorities,  we 
shall  find  that  considerable  doubt  existed 
whether  a  will  as  to  personalty,  valid  ac- 
cording to  the  law  of  the  domicil,  would  be 
valid  every  where  with  respect  to  such  per- 
sonalty. It  now  seems  to  be  a  clear  prin- 
ciple, and  firaily  established,  "  that  a  will 
of  personal  property,  regularly  made  ac- 
cording to  the  law  of  the  testator's  domicil, 
is  sufficient  to  pass  such  property  in  every 
other  country  in  which  it  is  situate."  In' 
this  view  I  am  supported  by  Mr.  Justice 
Story,  the  highly  talented  Dane  Professor 
of  Law  in  Havard  University,  in  his  Con- 
flict of  Laws,  p.  391. 

In  Silt  V.  Warwick,  Lord  Loughborough 

laid  down  the  doctrine,  that  with  respect  to 

the  disposition  of  moveable  property,  to  the 

transmission  of  it,  either  by  succession  or 
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ike  act  tf  the  party,  it  follows  the  law  of  the 
person.  The  owner  in  any  country  may 
dispose  of  his  personal  property.  In  Bruce 
V.  Bruce,  (2  B.  &  P.  229,  (n.)  LordThurlow 
asserted  the  same  doctrine  as  to  the  suc- 
cession of  personal  property,  and  hy  impli- 
cation as  to  wills ;  and  Lord  EUenborough 
put  it  as  clear,  in  Potter  v.  Brown,  5  East, 
130).  He  observed,  "  It  is  every  day's 
experience  to  recognise  the  law  of  foreign 
countries,  as  binding  on  personal  property ; 
as  in  the  sale  of  ships  condemned  as  prize 
by  the  sentences  of  foreign  courts,  the  suc- 
cession to  personal  property  by  will  or  in- 
testacy of  the  subjects  of  foreign  countries." 
But,  antecedently  to  this,  many  learned 
doubts  and  discussions  had  existed  on  the 
subject.  And,  in  the  Duchess  of  Kingston's 
case,  (2  Addams  Eccles.  Case  21,)  a  will  of 
personal  property  executed  in  France,  but 
not  in  conformity  to  the  laws  of  that  coun- 
try, was  admitted  to  probate  in  the  Eccle- 
siastical Courts  of  England  in  1791,  being 
duly  executed  according  to  the  English 
forms,  although  she  was  domiciled  in  France 
at  the  time  of  making  the  will,  and  also  at 
the  time  of  her  death. 

At  so  late  a  period  as  1823^  Sir  John 
Nicholl,  in  Curling  v.  Thornton,  (2  Addams 
Ec.  Cas.  6,)  doubted  whether  a  will  of  per- 
sonal property,  made  abroad  by  an  English 
subject  domioled  abroad,  ought  to.be  held 
valid,  unless  it  was  executed  in  conformity 
to  the  forms  prescribed  by  tlie  English  law. 
The  groimd  of  his  doubt  was,  whether  an 
English  subject  was  entitled  exuere  patriam, 
so  ^  as  to  select  a  foreign  domicil  in  com- 
plete derogation  of  his  native  domicil,  and 
thus  to  render  his  property  in  England  dis- 
tributable by  succession  or  testament  accord- 
ing to  the  foreign  law.  He  made  a  distinc- 
tion between  testacy  and  intestacy  (assum- 
ing, for  the  sake  of  argument,  that  in  the 
latter  case,  the  foreign  law  might  prevail), 
thinking  that  cases  of  testacy  might  be 
^vemed  by  very  different  considerations 
from  those  of  intestacy.  And,  even  if  a 
will^  executed  according  to  the  law  of  the 
place  of  the  testator's  domicil,  would  in  such 
case  be  valid,  he  contended,  that  it  by  no 
means  followed  universally,  and  upon  prin- 
ciple, that  a  will,  to  be  valid,  must  strictly 
conform  to  that  law  which  would  have  regu- 
lated the  succession  to  the  testator's  pro- 
perty, if  he  had  died  intestate.  And  there- 
fore he  held,  that  a  will  of  personal  pro- 
perty, made  in  England  by  a  British  subject 
generedly  resident  in  France,  according  to 
the  forms  of  the  English  law,  was  good  as 
to  iuch  prqperty  situate  in  England.    He 


admitted  that»  as  to  British  subjects  doikii-' 
ciled  in  any  part  of  the  United  Kingdom, 
the  law  of  their  domicil  must  govern,  in  re- 
gard to  successions  and  wills ;  and  so  the 
Uke  law  must  govern  in  regard  to  succes- 
sions and  wills  of  foreigners  resident  abroad. 
The  restriction  which  he  sought  to  establiah 
was,  that  a  British  subject  could  not,  by  a 
foreign  domicil,  defeat  the  operation  of  the 
law  of  his  own  country,  as  to  personal  pro- 
perty situate  in  the  latter. 

I  mention  this  last  case,  not  so  much 
for  the  sake  of  the  decision  pronounced  oa 
the  particular  circumstances  of  it,  as  for  the 
recognition  to  be  found  in  the  judgment  of 
the  Duchess  of  Kingston's  co^.  In  Curling 
V.  Thornton,  tiie  will  was  made  in  England 
according  to  the  forms  of  the  English  law. 
by  the  testator,  during  a  temporary  absence 
itom.  his  usual  rendence  in  France,  when  his 
rights  as  a  British  subject  would  revive, 
although  suspended  during  his  apparent 
domicU  in  France.  Sir  John  Nicholl, 
however,  treats  the  Duchess  of  Kingston's 
case  as  good  law.  The  result  of  (hese  deci- 
sions then  la,  that  if  a  will  had  been  made 
in  a  foreign  domicil,  according  to  the  law 
of  that  domicil,  with  respect  to  personal 
property  in  this  country,  the  Englic^  courts 
will  uphold  that  will;  and  again,  if  such 
will  is  invalid  by  the  law.  of  the  foreign  do- 
micil, but  is  valid  by  the  English  law,  the 
English  courts  will  aho  uphold  such  a  wilL 
The  case  of  Sianlg  v.  Bernes  overrules  these 
decisions.  I  will  now  examine  the  grounds 
on  which  the  judgment  of  that  case  pro- 
ceeded. 

First,  it  is  to  be  observed,  that  in  the  Pre- 
rogative Court  Sir  John  Nicholl  pronounced 
in  ftivour  of  all  the  codicils  of  the  will,  and 
that  decision  was  in  conformity  with  pre- 
vious authorities.  Now,  from  the  inquiries 
which  I  have  been  enabled  to  make  among 
English  lawyers.  Sir  John  Nicholl  is  a  judge 
profoundly  skilled  in  international  law,  and 
possesses  a  mind  capable  of  embracing  the 
great  general  principles  on  which  that 
branch  of  jurisprudence  depends.  On  the 
other  hand,  the  delegates  who  reversed  his 
decision  were  Mr.  Justice  James  Parke, 
since  made  a  Baron,  Mr.  Baron  BoUand,  and 
Mr.  Justice  Bosanquet.  From  the  inquiries 
which  I  have  made  with  respect  to  these 
judges,  I  have  learned  that  they  are  what 
the  English  legal  profession  calls  "  Commoa 
Law  men."  Their  practice  has  always  been 
at  common  law,  in  which,  questions  of  in- 
ternational law  very  rarely  arise;  and  there- 
fore for  the  discussion  of  such  a  question, 
they  cannot  possess  the  same  advantages  aa 
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Sir'  John  KidioU.  As  the  latter  judge,  in 
fcrmmg  bis  dedrion,  would  attach  great 
weight  to  principle,  so  ^e  latter  judges 
wo^d  attach  great  weight  to  precedent, 
without  80  much  considering  principle; 
lor  I  have  been  informed  that  the  common 
kw  depends  solely  on  precedent.  But  in- 
ternational law  depends  upon  the  conside- 
ration of  principle,  and  therefore  I,  as  a 
Frenchman,  not  being  personally  acquainted 
with  the  excellent  qualities  of  those  com- 
mon law  judges,  should  attach  more  weight 
to  the  opinion  of  Sir  John  NichoU,  than  to 
that  of  the  common  law  delegates.  Yet  I 
wish  not  to  judge  thus  in  ftivour  of  the  opi- 
nion of  one  judge  opposed  to,  that  of  three ; 
and  therefore  I  naturally  look  to  the  judg- 
ments of  the  delegates,  to  see  what  are 
tiieir  reasons  for  disagreeing  with  the  judge 
of  the  Prerogatiye  Court.  What  do  I  find 
as  the  reason  of  this  reversal  ?  Nothing, 
absolutely  nothing.  It  seems,  that  by  the 
custom  of  this  court,  it  is  beneath  the  dig- 
nity of  the  delegates  to  state  a  reason  for 
overturning  the  decision  of  the  inferior 
court.  I  cannot,  therefore,  discuss  the 
grounds  of  their  decree.  I  must  presume 
dieyhad  some  ground  for  their  opinion; 
and  the  only  one  which  I  can  conceive,  was 
a  mis-application  of  the  principle  of  inter- 
national writers,  and  the  English  law,  that 
the  law  of  the  domicil  governs  testamentary 
dispositions  of  persons!  property,  wherever 
it  may  be  situated.  They  must  have  con- 
sidered, that  the  domiciliary  law  is  to  have 
exehuwe  authority  with  respect  to  the  vali- 
dity of  wills.  I  shall  now  proceed  to  shew 
that  if  such  were  the  ground  of  their  deci- 
sion, it  is  not  a  valid  one.  If  their  decision 
proceedeci  upon  any  different  view,  which 
they  took  with  respect  to  the  intention  of 
tiiie  testator  to  return  to  England,  that 
would  not^  as  it  appears  to  me,  alter  the 
question. 

There  is  no  principle  better  established 
in  international  law  than,  that  every  nation 
possesses  an  exclusive  sovereignty  and  ju- 
risdiction within  its  own  territoiy.  The 
direct  consequence  of  this  rule  is,  that  the 
laws  of  every  state  affect,  and  bind  directly 
all  property,  whether  real  or  personal,  with* 
in  its  territory,  and  all  persons  who  are 
rendent  within  it,  wheUier  natural  bom 
subjects,  or  aliens,  and  also  all  contracts 
made,  and  acts  done  within  it.  (1  Henry  on 
Foreign  Law,  ch.  1,  s.  1,  p.  1;  Huber- 
us,  lib.  1.  tit.  3,  s.  2  ;  HdU  v.  Campbell, 
Gowper,  R.  208  ;  Ruding  v.  Smith,  2  Hagg. 
Consist.  R.  383  ;  1  Boullenois,  des.  Statuts, 
il,  3,  4;  Vattd,  B.  2,  ch.  7,   s.  84,  85; 


Story's  Conflict  of  Laws,  p.  Id.^A  state  may, 
therefore,  regulate  the  manner  and  circum- 
stances, under  which  property,  whether 
real  or  personal,  or  in  action,  within  it, 
shall  be  held,  transmitted,  bequeathed,  or 
transferred,  or  enforced ;  the  condition,  ca- 
pacity, and  state,  of  all  persons  within  it ; 
the  validity  of  such  contracts,  and  other 
acts,  done  within  it:  the  resulting  rights 
and  duties  growing  out  of  these  contracta 
and  acts ;  and  the  remedies,  and  modes  of 
administering  justice  in  all  cases  caUing  for 
interposition  of  its  tribunals  to  protect,  vin- 
dicate, and  secure  the  wholesome  agency 
of  its  own  laws  within  its  own  dominions. 
Another  maxim  equally  clear  is,  and  which 
is  a  natural  consequence  of  the  former,  that 
no  state  or  nation  can  by  its  laws  exproprio 
vigore  directiy  affect  or  bind  property  out 
of  its  own  territory,  or  persons  not  resident 
therein,  whether  they  are  natural  bom 
subjects  or  others  (Rodemp.  de.  Stat.  ch« 
3,  s.l,  p.  7  ;  Voet.  de.  Stat.  s.  7,  ch.  2,  s» 
7,  p.  124  ;  Boullenois,  des  Statut.  Princip* 
G^n.  6,  p.  4  ;  Id.  ch.  3 ;  Observ.  10,  p. 
152).  From  these  two  propositions  a  third 
flows  as  a  consequence,  that  whatever  force 
and  obligation  the  laws  of  one  country  have 
in  another,  depends  solely  upon  the  laws 
and  municipal  regulations  of  the  latter ;  that 
is  to  say,  upon  its  own  proper  jurisprudence 
and  polity,  and  upon  its  own  express  or 
tacit  consent.  (Huberus,  Lib.  1,  tit.  3,  s.  2.) 
Now  upon  this  last  proposition  depends 
the  present  question  as  to  testaments.  There 
are  tiyo  ways,  that  the  laws  of  one  foreign 
state  may  be  recognized  by  another  state ; 
by  treaty,  or  by  the  recognition  of  them  by 
the  tribunals  of  a  country  independent  of 
treaty.  What  shall  be  recognized  pursuant 
to  treaty  must  depend  on  the  particular  lan- 
guage of  the  treaty,  without  regard  to  tiie 
question  of  convenience  or  inconvenience,  so 
for  as  other  nations  are  concerned.  Where 
the  recognition  depends  on  the  tribunals  of 
the  country,  independent  of  treaty,  it  will  be 
seen  from  examining  the  writings  of  those 
who  have  considered  international  law,  that 
it  proceeds  on  what  appears  to  be  generally 
beneficial,  and  equitable  for  all  nations.  No 
doubts  certain  countries  will  make  particular 
exceptions;  but  the  general  rule  is,  I  believe, 
as  1  have  stated  it.  In  doing  this  each  nation 
will  of  course  preserve  as  inviolate  as  pos- 
sible, the  two  first  maxims  which  I  have 
mentioned.  Accordingly,  we  find  that  no 
nation  wiU  allow  anotiier  to  affect  by  its 
laws  the  real  property  situated  within  the 
former ;  but  with  respect  to  personal  pro- 
perty«  that  being  geaerally  considered  as 
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DELUch  leu  important  than  real  property,  the 
rule  of  mobUia  sequuniur  personam,  has  been 
adopted,  and  nations  have  recognized  the 
laws  of  other  coantries  with  respect  to  tes* 
tamentary  dispositions  of  personal  property. 
Now>  this  recognition  has  proceeded  on  the 
same  ground  as  the  recognition  of  any  other 
foreign  law,  namely,  the  convenience  of  na- 
tions in  general.  To  a  testator  it  would 
certainly  be  more  convenient,  that  a  will 
made  according  to  the  laws  of  the  country 
in  which  he  happened  to  be  domiciled, 
should  be  considered  as  valid,  because  in 
general  he  could  most  easily  obtain  advice, 
information,  and  assistance  in  ascertaining 
and  effectuating  the  provisions  of  that  law, 
than  those  of  Us  own.  In  this  it  must  be 
clear,  that  the  recognition  of  the  foreign 
law  is  for  the  convenience  of  the  testator; 
but  if  the  testator  thinks  proper  to  waive 
that  convenience,  and  make  his  will  accord- 
ing to  the  law  of  his  own  country,  surely 
it  is  unreasonable  to  say,  that  such  a  will 
shall  be  considered  as  invalid  in  his  own 
countiy.  In  the  latter  case,  the  will  would 
be  made  according  to  a  law  operating  ex 
propria  vigorcy  in  tiie  former  according  to  a 
law  only  having  efiect  by  the  comity  of 
nations.  To  decide  that  such  a  will  was 
valid,  would  uphold  the  sovereignty  of  the 
nation ;  to  decide  that  it  was  invalid,  would 
be  to  infringe  that  sovereignty.  It  would 
be  deciding  that  a  foreign  law  should  have 
greater  effect  than  one  formed  by  its  own 
legislature,  on  property  within  its  jurisdic- 
tion. There  might  be  inconveniences,  al- 
though no  great  injuries  resulting  firom 
recognizing  a  foreign  law  with  respect  to 
property  within  a  country,  hut  there  can 
be  none  arising  from  enforcing  its  own  law. 
But,  on  the  other  hand,  great  inconve- 
niences would  necessarily  result  from  hold- 
ing such  a  wiU  not  to  be  valid.  I  do  not 
thmk  I  can  better  point  out  the  inconve- 
nience resulting  from  such  a  course,  than 
by  citing  to  you  the  words  of  Sir  John 
Nicholl,  in  Stanley  v.Bemes.  He  says,  "The 
question  b  of  too  great  importance,  more  es- 
pecially in  modem  times,  and  in  the  present 
state  of  society,  to  be  decided  on  mere  olnter 
dicta,  or  assumptions  in  argument.  Ghreat 
numbers  of  persons,  particularly  of  this 
country,  reside  abroad,  some  for  sufficient 
reasons,  some  perhaps  upon  less  fovourable 
grounds  :  they  have  no  idea  that  their  pro- 
perty would  be  distributable  according  to  a 
foreign  law,  still  less  that  they  are  deprived 
of  the  privilege  of  disposing  of  their  pro- 
perty by  will  made  in  the  same  form  as  if 
they  were  resident  in  England.    A  person 


in  the  decline  of  life  or  of  heal^,  going 
abroad  to  a  more  genial  climate,  in  hopes 
of  prolonging  life,  or  at  least  of  rendering 
its  remaining  period  less  painful  or  more 
comfortable,  without  any  hope  or  intention 
of  ever  returning,  leaving  the  aumma  rerum 
in  England,  perimps  exclusively  in  the 
fonds,  having  merely  the  dividends  remitted 
to  him  for  his  subsistence;  knowing  that 
the  law  of  En^and  would  distribute  this 
property  exactly  as  he  would  wish,  and  on 
that  account,  or  from  mere  indolence, 
making  no  will,  or  supposing  that  a  will  in 
his  own  hand-writing  would  be  valid ;  how 
alarming  would  it  be  to  a  person  thus  cir« 
ciunatanced,  how  injurious  to  his  family,  if 
on  establishing  himself  in  the  south  of 
France,  he  is  to  be  bound  by  the  law  of 
that  country.  He  may  then  be  recom- 
mended to  go  farther  south  into  Italy ;  then 
into  Sicily ;  then  perhaps  to  Madeira,  with 
the  intention  at  each  place  of  fixing  himself 
for  the  remainder  of  Ins  life--of  abandoning 
his  former  domicil,  and  taking  the  other  as 
his  sole  domicil.  At  each  remove  a  differ- 
ent law  may  govern,  not  merely  the  form- 
of  the  instrument,  but  the  power  of  dis- 
posing ;  he  may  retain  the  juo  dieponendi 
over  only  one-sixth  part  of  his  property ; 
an  undeserving  wife,  or  undutiful  children» 
may  be  absolutely  proprietors  of  five-sixths 
of  tiie  personal  property  which  he  had  leffc 
in  England.  If  this  lex  domicilii  is  to  be 
the  nde,  not  only  in  cases  of  intestacy, 
where  there  may  be  some  presumed  inten- 
tion, but  even  in  the  case  of  a  will,  as  re- 
spects not  only  the  form  of  the  instrument, 
but  even  the  power  of  disposing,  against 
the  manifest  and  declared  intention  of  the 
testator,— it  will  be  going  beyond  the  an-^ 
thority  of  any  case  yet  decided.  It  is  true 
that  there  has  been  found  no  decision  in  a 
contested  case,  that  sudi  a  will  is  valid  ^ 
but  there  have  been  instances  where  pro-^ 
bates  of  such  wills  have  passed  sub  aHetUio, 
in  common  form.  The  case  must  surel]^ 
have  frequently  happened,  and  if  the  pro- 
bate was  not  opposed,  the  inference  rather 
is,  that  the  will  was  supposed  to  be  valid. 

"  What  then  is  the  Court  called  upon  by 
the  oppoeer  of  the  verdict  to  decide  ?  That 
the  codicil  is  invalid,  contrary  to  the  mani-« 
fest  intention  of  the  testator, — that  intention 
being  expressed  in  an  instrument  duly  exe- 
cuted according,  and  with  reference  to  the 
law  of  this  countiy,  in  his  own  hand*  writ- 
ing, and  attested  by  three  witnesses.  The 
Court  is  called  upon  to  extend  disqualifica<» 
tion,  and  to  deprive  of  privilege — to  dis^ 
qualify  a  Bxitish^eubject,  because  he  is  x&sit 
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dent  in  a  foreign  country,  from  giving 
effect  to  his  wishes  in  the  disposition  of  his 
property  at  his  death,  and  to  deprive  him 
of  his  testameptary  privilege,  which  is  so 
highly  &youred  hy  the  general  law  of  this, 
and  of  most  other  countries.  Without 
some  more  direct  authority  than  any  which 
has  been  quoted,  or  with  which  this  court 
is  aqualnted,  I  do  not  feel  warranted  to 
proceed  to  such  a  length." 

In  addition  to  these  inconveniences,  it  is 
to  be  observed,  that  the  testator  would  be 
under  the  necessity  of  making  two  wills, 
if  he  is  possessed  of  both  real  and  personal 
property ;  for  it  is  admitted  on  all  hands, 
that  the  law  of  the  Situs  must  govern  the 
will  as  to  real  property.  A  man  therefore, 
who  wishes  to  make  lus  will  at  Calais,  con- 
cerning real  and  personal  property  in  £ng<- 
land,  he  being  domiciled  at  Calais,  must 
have  the  advice  of  a  FVench  lawyer,  as 
to  his  personal  property,  and  an  English 
lawyer  as  to  his  real  property.  If  he  dies 
there,  that  will  may  be  enforced  by  the 
Courts  of  this  coimtry.  But  if  he  resumes 
his  domicil  in  this  country,  and  dies  with- 
out making  any  other  will,  that  wiU  be  of 
no  avail  as  to  the  personal  property,  be- 
cause he  has  changed  his  domicil,  and  the 
provisions  of  the  domicilary  law  are  to  be 
the  guide. 

[To  be  continued^] 


SUPERIOR  COURTS. 

SXBCnT0R.*-lN80LVlENCT. — ^WASTB   Or 
BBTATB' 

Am  executor  named  by  the  testator,  having 
been  found  to  be  in  embarrassed  circum* 
stances,  or  having  been  heard  to  say  he 
would  apply  the  testator's  estate  to  his 
own  uses,  may  be  restrained  by  the  Court 
from  dealing  with  the  estates,  on  the  ap- 
plication  *f  a  creditor,  and  a  receiver 
may  be  appointed. 

This  was  a  motion  to  dbchaige  an  injunctibn 
obtained  bv  the  plaintiff,  to  restrain  W.  Cob- 
bett  from  dealing  with  the  estate  of  his  Either, 
William  Cobbett,  lately  deceased,  on  the 
^und  suggested  in  the  affidavits  of  the  plain- 
tiff, that  he  would  waste  the  estate.  The  late 
Mr.  Cobbett  had  by  his  will  given  to  the  de- 
fendant all  his  proper^,  subject  to  the  pay- 
ment of  his  debts,  and  other  charges  in  the 
will  roeDtioned,  and  appointed  him  his  exe- 
cutor, expressing  his  entu-e  confidence  in  his 
integritv  and  honour  that  he  would  do  what 
was  right  in  the  execution  of  the  trust.  The 
will  was  not  yet  proved.  The  plaintiff  claimed 


to  be  a  creditor  of  the  late  Mr.  Cobbett,  as 
having  been  employed  by  him  in  the  manage- 
ment of  his  well-known  publications. 

Mr.  Bichersteth  and  ^lr.  Ltovatt  were  for  the 
motion  to  discharge  the  injunction. 

Mr.  Pemberton  and  Mr.  K,  Parher  opposed 
it. 

The  Master  of  the  Rolls  said,  the  question 
was,  whether  the  plaintiff,  who  was  a  creditor 
upon  the  estate  of  the  testator,  William  Cob* 
bett,  was  entitled  to  the  interposition  of  the 
Court  for  the  purpose  of  securing  the  testa- 
tor's estate  for  the  payment  of  his  debts.  Of 
the  existence  of  a  debt  due  to  the  plaintiff 
there  was  no  doubt ;  for  it  appeared  that  the 
testator  had  recognized  and  settied  it  ujp  to  a 
certain  amount,  and  the  defendant,  William 
Cobbett,  had  himself,  in  several  instances,  ac<- 
knowledged  the  plaintiff  to  be  a  creditor.  The 
testator  made  his  will  in  1833,  and  in  that  will 
he  expressed  great  confidence  in  his  son,  the 
defendant.  A  testator  having  a  right  to  ap- 
point his  own  executor,  the  rule  of  the  CoiUt 
was  not  to  interfere  with  the  administration  of 
the  assets,  merely  because  the  person  appoin- 
ed  executor  was  in  embarrassed  circumstances. 
But  where  a  testator  had  appointed  a  {person 
his  executor  who  became  bauKrupt  in  his  life- 
time, and  the  testator  made  no  alteration  in 
his  will,  the  Court  had  gone  the  len^h  of  ap- 
pointing a  receiver  for  the  protection  of  the 
property,  on  the  ground  that  the  will  was  made 
long  b^ore  the  commission,  and  that  the  tes- 
tator could  not  have  a  deliberate  intention  to 
intrust  the  management  of  his  property  to  an 
insolvent  executor.  In  the  present  case,  all 
the  evidence  of  insolvency  and  difficultv,  and 
especially  the  strong  circumstance  of  tne  de- 
fendant's having  gone  under  a  feigned  name, 
occurred  subsequently  to  1833.  It  did  not 
appear  from  the  defendant's  own  statement 
that  he  knew  whether  there  were  assets  to  pay 
his  father's  debts  or  not ;  he  had  stated  no 
sums,  and  given  the  Court  no  information 
whatever  as  to  the  state  of  the  property.  The 
Court  would  go  as  far  as  it  reasonably  could 
in  giving  efiect  to  the  appointment  by  a  tes- 
tator or  his  executor,  but  where  a  partv  was 
actually  insolvent,  or  where  it  appeared  that 
the  property  of  the  testator  was  in  such  hands 
as  no  person  would  be  willing  to  trust  his  own 
property  to,  the  Court  had  not  gone  the  length 
of  considering  such  a  person]  appointed  exe- 
cutor, entitled  to  so  much  deference  as  that 
his  claim  to  manage  the  property  should  be 
supported  against  the  claims  of  creditors  to 
have  the  property  secured.  If  the  assets  were 
not  more  than  sufficient  for  the  payment  of 
the  testator's  debts,  the  defendant  was  a  mere 
trustee  for  the  creditors.  Though  some  of  the 
facts  stated  in  the  plaintiff's  affidavits  were 
contradicted,  there  was  enough  admitted  by 
the  defendant  to  prove  that  the  defendant  was 
not  in  a  situation  in  which  he  coidd  safely  be 
trusted  with  the  manB|(ement  of  the  property 
for  the  creditors.  If  implicit  credit  could  be 
given  to  the  representations  of  the  persons 
who  had  sworn  that  the  defendant  had  declared 
his  intention  not  duly  to  administer  the  pro- 
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wrty,  trat  to  Bppl|^  it  to  his  own  use,  it  would 
be  quite  immatenal  to  consider  the  question 
of  insolvency.  It  was  certainly  singular,  that 
if  tke  defendant  had  any  sncii  intention,  he 
should  liave  communicated  it  to  the  creditors ; 
but  the  plaintiff  and  two  other  persons  had 
sworn  to  expressions  to  that  effect  used  by  the 
defendant,  and  whether  truly  or  falsely,  it  was 
impossible  for  the  Court  to  disregard  the 
etatements  upon  oath  made  by  three  persons, 
and  to  take  the  contradiction  of  the  defendant 
as  conclusive.  It  was  the  duty  of  the  Court 
to  protect  the  property  of  the  creditors,  and 
the  motion  for  discharging  the  injunction 
must  consequently  be  refused,  and  a  receiver 
must  be  appointecl. 

OldJSeld  V.  CoOitfiit^  at  the  Rolls,  July  3 1st, 
and  August  1st,  1836. 


HUtg'ir  3Unt^  IptKttiu  €iutU 

▼SRDICT. — RBrXBBNCB. — BNULROXMBNT  OF 
TIMB. 

'  A  verdict  hamng  been  found,  eubjeet  to  a 
reference,  and  the  award  not  hating'  been 
,  made  within  the  epecified  time,  the  Court 
will  order  judgtnent  and  exectftion  to  issue 
for  the /kit  amount  of  verdict,  if  tke  defen- 
dant sh'ill  refuse  to  consent  to  the  enlarge- 
tnent  of  the  time,  if  the  arbitrator  has  acci- 
dentally  omitted  to  enlarge  the  time  for 
making  his  award  pursuant  to  his  power. 

Cause  was  in  this  case  shewn  against  a  rule 
nisi,  which  had  been  obtained  for  entering  up 
judgment,  and  issuing  execution  for  1000/., 
unless  the  defendant  would  consent  to  the  time 
being  enlarged  for  making  the  award. 

It  appeared  that  it  was  an  action  of  trespass, 
and  a  verdict  to  the  above  amount  had  been 
returned,  subject  to  reference.  An  order  was 
then  made,  which  empowered  the  arbitrator  to 
enlarge  the  period  pomted  out  for  making  the 
award;  but  he  suffered  the  proper  time  to 
elapse  before  he  took  any  steps.  The  defen- 
dant's attorney  then  refused  to  consent  to  the 
time  being  enlarged,  and  the  nile  in  conse- 
quence was  obtained;  in  opposition  to  which — 

It  was  now  contended,  that  such  a  rule  could 
only  be  granted  when  the  action  was  brought 
for  the  recovery  of  a  debt.  A  case  was  also 
cited,  where,  in  the  case  of  a  verdict  having 
been  taken  with  damages,  subject  to  a  reference, 
the  Court  ordered  a  new  trial,  the  arbitrator 
Laving  omitted  to  make  his  award  mthin  the 
proper  time. 

Tlie  Court  said,  that  no  doubt  existed  that 
the  Court  had  the  power  to  order  the  judgment 
and  execution  to  issue  for  the  whole  amount  of 
damages  found  by  the  verdict,  if  the  defendant 
still  objected  to  the  enlargement  of  the  time. 
As  there  was  nothing  objectionable  in  the  con- 
duct of  the  arbitrator,  the  (Jourt  would  therefore 
make  the  rule  absolute,  unless  the  defendant 
consented  to  the  enlargement. 

Rule  absolute.— ^i/AiiiJow  v.  Time,  T.  T., 
1835.    K.B.P.C. 


ARRBST  WITHOUT  PBOBABLB  CAt78B.--'DBrBlf#- 
DANT'S  COSTS. — PROOr  OF  MAUCtOOB  AR- 
RB8T. 

On  an  application  for  the  defendant's  coste. 


under  the  act  43  Geo,  3,  c,  46,  it  is  for  the 
defendant  to  shew  that  no  reasonable  cause 
existed  for  his  arrest. 

The  Court  will  not  go  into  the  question  as  to 
whether  the  finding  of  the  jurp  was  ajusi 
one. 

A  rule  had  been  obtuned,  calling  upon  the 
plaintiff  to  shew  cause  why  the  defendant 
should  not  be  fdlowed  his  costs,  according  t^ 
the  statute  43  Geo.  3,  c.  46,  s.  3. 

It  appeared,  from  the  affidavits  on  which  the 
rule  was  obtained,  that  the  plaintiff  was  a 
brewer,  and  the  defendant  a  publican.    The 
former  called  on  the  defendant,  and,  saying 
that  he  was  desirous  of  introducing  some  ale 
into  the  London  market  of  his  brewing,  re- 
quested him  to  endeavour  to  establish  it,  and  te 
sell  some  ''for  him."    The  defendant  con^ 
sented,  and  desired  some  to  be  sent  to  hia 
house ;  ten  barrels  were  accordingly  sent,  but 
it  was  soon  discovered  that  the  ale  was  not  of  a 
character  to  suit  the  public  taste,  and  the  de- 
fendant in  consequence   complained  to  the 
plaintiff,  stating  that  be  was  unable  to  sell  it. 
The  latter  then  promised  to  send  him  some 
more  of  a  superior  description;  and  in  a  short 
time,  accordingly,  he  received  two  half  barrels 
of  ale  as  a  sample.    This  proved  of  an  equally 
unsaleable  quality  as  the  former  ale,  and  the 
defendant  again  complained  to  the  plaintiff. 
In  reply  to  this,  the  plaintiff  begged  of  him  to 
sell  the  ale  "  for  him"  as  well  as  he  could,  and 
promised  to  take  off  \2s.  per  barrel  in  the 
price,  rather  than  take  it  back.    Thedefen- 
dant,  however,  could  only  dispose  of  four  bar- 
rels of  the  ale  altogether.    The  plaintiff  subse- 
auently  ordered  a  carrier  to  call  at  the  defen* 
ant's  house  for  the  ten  empty  barrels,  ia 
which  the  ale  had  been  sent;  and  on  his 
calling,  the  defendant  gave  him  the  four  empty 
barrels,  and  the  six  fiul  ones  to  convey  to  the 
plaintiff;  but  the  latter  refused  to  receive  them 
into  his  premises.    On  the  same  day  an  affida- 
vit of  debt  to  the  amount  of  33/.  Is.  was  swom» 
on  which  the  defendant  was  arrested.    On  the 
trial,  it  was  attempted  to  be  shewn  by  the 
plaintiff,  that  the   custom  was  to  charge  a 
customer  for  barrels,  when  they  were  kept  aa 
unusually  long  time;  but  having  failed  in  this 
point,  the  jury  were  directed  to  put  the  item 
of  10/.  out  of  their  consideration.    The  other 
question  was,  whether  the  sale  of  the  beer  was 
absolute,  or  whether,  in  point  of  fact,  the  de- 
fendant was  merely  emfjlojred  to  dispose  of  it 
for  the  plaintiff  on  commission.    If  the  former, 
the  amount  to  be  recovered,  exclusive  of  a  set- 
off of  1/.  7«.  admitted  by  the  plaintiff,  would 
have  been  21/.  14«.,  but  otherwise  only  8/.  18«. 
The  jury  found  a  verdict  for  the  latter  sum 
only. 

Cause  was  now  shewn  against  the  rule,  whea 
it  was  contended,  that  even  from  the  fiicts  as 
set  out  upon  the  defendant's  affidavits,  the 
plaintiff  would  have  had'  grounds  to  beUere 


anfferioT  Cmrt§:  K.  B.  Praetiu  C^mrL 


18 


that  he  was  enlitkd  to  proceed  for  the  full 
UDOUQt  which  he  alleged  to  be  due.  Further 
affidavits  from  the  plaintiff  were  now  sworn, 
however,  in  which  he  stated  that  the  sale  was 
positive  and  absolute.  No  account  was  kept  by 
him  of  the  sale  of  the  ale.  It  was  a  sufficient 
answer  to  the  rule  to  shew,  that  reasonable 
cause  existed  on  the  part  of  the  plaintiff  to 
proceed  against  the  defendant  for  the  full 
amount,  and  that  there  was  a  fair  question  to 
try  thereon.  The  latter  question,  as  to  whether 
the  sale  was  real  or  not,  was,  it  was  contended, 
set  at  rest  by  the  defendant's  shewing  no  ac- 
ooont  of  the  sale  of  the  ale,  and  by  his  not 
claiming  any  sum  for  commission.  With  re- 
gard to  the  defendant's  liability  for  the  value 
of  the  barrels,  it  was  a  question  of  law;  and  it 
had  been  held,  that  where  a  defendant  had  been 
arrested  under  a  misapprehension  of  a  doubt- 
ful point  of  law,  the  plaintiff  could  not  be 
called  upon,  on  failure,  to  pay  the  defendant's 
ooata. 

The  Court,  without  hearing  the  arguments 
on  the  other  side,  said  that  they  coula  not  go 
into  the  question  whether  the  finding  of  the 
jury  was  correct  or  not,  but  must  take  the  fieicts 
to  be  as  found  by  them.  If  the  plaintiff  had 
desired  to  shew  that  the  jury  had  come  to  a 
wrong  conclusion,  it  was  his  duty  to  take  steps 
to  set  aside  the  verdict.  The  onus  of  shewing 
the  phiintiff  had  proceeded  improperly  against 
the  defendant,  rested  with  tlie  latter,  and  the 
Court  was  of  opinion  that  it  had  been  suffi- 
ciently shewn.  The  rule  must  therefore  be 
made  absolute. 

Role  accordingly.^-ricrtM  r.  Osborne^  T.  T., 
1835.    K.B.  P.C. 


BILL  or  COSTS.— 'ATTORN ET  AND  CLIENT. — 
TAXATION.  —  VAKI0D8  CHARGES.  —  ONE 
TRANSACTION. — ONE   BILL. 

The  CourihoM  power  only  to  order  a  bill  to  be 
taxed  when  it   it   between  attorney   and 
client^  and  when  it  iefur  business  transact^ 
ed  in  the  Courts  according  to  the  statute, 
2  Geo,  2,  e.  23. 
Farious  matters,  including  common  law  and 
conveyancing  charges,  if  applying  only  to 
one  transaction,  should  be  included  in  one 
blH. 
A  rule  had  been  obtained  requiring  G.  S. 
Bntler,  an  attorney  of  the  Court,  to  shew  cause 
why  the  several  bills  of  costs  in  this  cause,  and 
in  all  other  matters  delivered  by  him  to  Wil- 
liam H.  Posbrook  and  Philip  Leigh,  should  not 
be  taxed,  and  why  he  should  not  refund  any 
sum  which  he  haa  received,  over  and  above 
the  proper  amount  of  such  bills. 

It  appeared  from  the  affidavits,  that  the  facts 
of  the  case  were  as  follows :  Posbrook  had  be* 
come  the  Mngnee  of  a  lease  of  some  premises 
which  he  bad  formerly  rented  of  John  Butler, 
bat  which  afterwards  came  into  the  possession 
of  the  plaintiff.  Palmer.  Leigh  had  made  some 
advances  in  money  on  the  lease  to  Posbrook, 
who,  however,  subsequently  broke  through 
some  of  its  covenanu,  and  left  the  premises. 
Tba  attorney,  C.  S.  Butler,  was  then  directed 


by  the  plaintiff.  Palmer,  to  endeavour  to  re^ 
cover  possession  of  the  premises  by  ejectment^ 
and  he  accordingly  affixed  a  declaration  on  the 
premises  on  tlie  several  demises  of  John  Butler 
and  Palmer.  Leigh  then  addressed  himself  to 
the  attorney,  and,  upon  representations  that  he 
should  lose  the  money  he  had  advanced,  eveiw 
tually  succeeded  in  procuring  the  proceedings 
to  be  stayed,  upon  his  undertaking  to  perform 
the  covenants  which  had  been  broken,  and  to 
pay  the  costs  in  the  whole  of  the  proceedings 
on  this  agreement.  The  bill  of  costs  in  the 
ejectment  was  then  made  out  to  Palmer,  and 
was  delivered  to  Leigh,  who  paid  it.  He  then 
entered  into  a  written  agreement  with  C.  S. 
Butler  on  behalf  of  Palmer,  that  he  would 
take  a  new  lease,  and  would  pay  all  costs  at- 
tending the  surrender  of  the  ola  one  and  the 
granting  of  the  new  one.  The  necessary  writ- 
ings were  now  also  prepared  by  C.  S.  Butler, 
who  delivered  his  bill  to  Leigh,  which  he  also 
paid  when  the  deed  of  surrender  was  executed 
by  Posbrook.  The  third  bill  was  for  the  ez- 
pences  of  the  lease,  and  was  likewise  paid  by 
Leigh,  as  well  as  the  fourth  for  the  registry, 
memorial,  &c. ;  these  bills,  although  paid  by 
Leigh,  were  all  addressed  to  Posbrook,  at  his 
request.  After  all  these  proceedings  had  been 
accomplished,  Leigh  for  the  first  time  desired 
that  the  bills  should  be  taxed.  This  was,  how- 
ever, refused,  and  he  in  consequence  took  out 
a  summons  for  that  purpose,  when  on  its  be- 
ing heard  at  chambers,  it  was  alleged  that  the 
application  was  on  behalf  of  Posbrook,  and 
that  Leigh  was  acting  as  his  attorney.  The 
order  was  eventually  made,  that  the  first  bill 
for  the  costs  of  ejectment  should  be  taxed  i 
but  it  was  not  acted  upon,  and  thepiuties  hav- 
ing suffered  a  considerable  period  to  elapse, 
now  again  applied  that  all  the  bills  might  be 
taxed. 

Cause  was  now  shewn^  when  it  was  submit- 
ted, that  no  power  existed  with  the  Court  to 
order  any  of  the  bills  to  be  taxed,  and  that  the 
order  made  at  chambers  could  not  be  support- 
ed. The  act  2  G.  2,  c.  23,  s.  23,  was  referred 
to,  by  which  it  was  clear,  that  the  Court  could 
only  send  an  attorney's  bill  for  taxation  when 
the  relation  of  attorney  and  client  existed  be- 
tween the  parties,  and  when  the  business  was 
done  in  the  Court  where  the  application  was 
made.  No  such  relation  existed  in  the  pre- 
sent case.  Palmer  being  the  client  of  C.  S. 
Butler.  A  case  was  cited  where  that  prin- 
ciple was  supported  by  the  Court,  and  where 
a  bill  having  been  paid,  as  in  the  present 
case,  the  Court  held,  that  a  party  was  not 
competent  afterwards  to  apply  to  have  his  bill 
taxed  as  between  attorney  and  client.  The 
one  party  in  that  case  had  consented  to  pay 
the  bill  of  the  other's  solicitor  on  a  compro- 
mise, and  the  Court  had  therefore  held,  that 
that  act  could  not  make  him  that  solicitor's 
client.  Another  case  had  also  been  decided, 
where  the  defendant  had  agreed  to  pay  the 
plaintiff's  costs  on  a  compromise,  ana  a  con- 
siderable time  after  the  payment  was  made  he 
to  have  the  bill  taxed,  alleging  that 


there  were  some  fraudulent  charges  contained 
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th«relii«  The  Court,  hovrever,  had  refused  to 
grant  the  application,  on  the  ground  that  the 
payment  of  the  bill  had  formed  a  part  of  the 
agreement,  and  could  not  therefore  be  set 
aside.  A  number  of  other  cases  were  also  point- 
ed out,  in  which  it  was  contended,  that  aU 
tkough  the  facts  differed,  the  principle  sup- 
port^ was  the  same.  On  the  authority  of 
other  cases,  it  was  also  submitted,  that  a 
period  of  three  months  having  elapsed  since 
the  payment  of  the  bill,  the  Court  had  no 
power  to  interfere,  unless  upon  positive  proof 
of  fraud  or  ^oss  overcharge.  No  such  proof 
was  tendered  in  the  present  instance.  A  for* 
ther  point  which  was  argued  for  the  considera- 
tion of  the  Court,  was,  whether  an  order  hav- 
ing^ been  made  for  the  taxation  of  the  first  bUl, 
wmch  was  the  onlv  one  containing  common 
law  charges,  the  Cfourt  would  now  interfere, 
unless  it  was  shewn,  that  that  bill  was  taxable 
at  the  instance  of  Fosbrook  or  Leigh,  and  that 
all  the  bills  should  be  considered  as  one. 
There  tvas  no  connection  betiveen  the  first  bill 
and  the  others,  the  latter  containing  convey- 
ancing charges  only,  having  been  incurred  en- 
tirely on  the  responsibility  of  Leigh^  while  the 
charges  in  the  tonner  were  solely  incurred  by 
Mmer. 

In  support  of  the  rule,  it  was  contended,  that 
the  relation  of  attorney  and  client,  was  suffi- 
ciently  established  by  the  arrangement  made 
between  the  parties.  The  attorney  being  an 
officer  of  the  Court,  they  surely  possessed  the 
power  to  order  his  bill  or  costs  to  be  taxed. 

Cur^  adv.  vuli. 

The  Couri,  in  giving  judgment  on  a  subse- 
quent day,  said,  that  whatever  private  under- 
standing might  exist  between  Leigh  and  But- 
ler, Fosbrook  should  be  considered  as  the 
party  charged  by  the  latter.  The  bills  should 
have  been  delivered  all  as  one.  The  objection 
made,  that  the  Court  had  no  power  to  order 
the  taxation  of  the  bill  of  costs,  must  prevail. 
C  8.  Butler  could  not  have  delivered  any  bill, 
nor  maintained  any  action  for  his  costs  in 
ejectment  against  Fosbrook,  until  after  judg- 
ment  had  passed  against  him,  prorided  he  had 
defended  tne  action ;  he  woula  then  have  paid 
the  costs,  which  would  have  been  taxed  as 
between  party  and  party ;  but  he  could  not 
entitie  himself  to  have  them  taxed  as  between 
attorney  and  client,  because  one  of  the  terms 
of  the  agreement  was,  that  he  should  pay  the 
bill  of  costs.  Nothing  of  a  taxable  nature 
appeared  in  the  other  three  bills.  The  amount 
of  charges  in  the  bills  was  not,  perhaps,  satis- 
factory ;  but  if  Leigh  has  forfeited  the  inte- 
rests of  Fosbrook  to  his  own,  or  if  Butier  had 
been  guilty  of  any  fraud  or  extortion,  proper 
remedies  existed  against  both  of  them.  The 
case  might  have  been  disposed  of  on  the  ground 
of  tiie  Qthy,  but  sufficient  reason  had  already 
been  shewn  in  addition  to  that  ground. 

Rule  diBcharged.^/>o^  dem.  Palmer  v.  Roe, 
T.  T.  1836.  K.  B.  P.  C. 
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LAW  LKCTU&E8. 

We  observe  that  at  no  leas  than  three 
institutions  in  the  metropolis,  tiie  Law  Stu- 
dent may  now  derive  the  advantage  of  Pub- 
lic Lectures.  Supposing  that  the  learned 
Lecturers  pursue  a  practical  course,  we 
doubt  not  that  the  rising  members  df  the 
Profession  will  be  much  benefited  by  their 
labouiB.  It  may  be  doubtful  whether  the 
mere  elements  of  the  law  can  be  better 
taught  in  the  lecture  room  than  in  the 
chaimbers  of  counsel,  or  by  private  study. 
We  are  not,  however,  for  separating  an  ac- 
quisition of  the  principles  of  the  law  horn. 
its  practice ;  but  it  is  manifest  in  the  pre- 
sent  day  that  no  large  number  of  the  legal 
profession  will  be  induced  to  congregate, 
unless  the  matter  laid  before  them  can  be 
practically  applied.  The  important  changes 
made  in*hte  law  by  recent  Acts  of  Parlia- 
ment and  Rules  of  Court— the  new  decisiona 
which  are  from  time  to  time  pronounced  in 
the  several  Courts  of  Law  and  Equity, — 
and  the  practice  of  Conveyancing,  which 
is  not  perfectiy  detailed  in  the  Books ; — 
these  are  the  subjects  on  which  Lectiires 
should  mainly  be  delivered,  and  they  are 
equally  interesting  to  the  active  Practitioner 
and  the  Student  or  Articled  Clerk.  B« 
this  as  it  may,  we  are  glad  to  find  that  our 
younger  brethren  have  tiie  means  placed  be- 
fore diem  oLfacilitating,  at  least,  the  acqui- 
sition of  legal  knowledge,  and  enabling 
them,  by  due  diligence,  to  become  well 
skilled  in  their  professional  duties. 

We  observe  that  Mr.  Pre»ton  has  com- 
menced a  course  of  Lectures  at  King's  Col- 
lege, in  which, — as  stated  in  his  Introduc- 
tory Lecture,  he  will'  explain  the  Maxhns 
and  Precepts  of  the  English  Law,  and  the 
legal  expressions  and  phiases  which  require 
to  be  simplified,  in  order  to  be  understood  by 
the  beginner:  next  the  History  of  the  Law,  ex- 
amining the  useful  part  of  Bracton's  learned 
work,  and  shewing  the  changes  which  have 
taken  place  in  the  law  since  his  time  :  the 
Form  and  Language  of  some  species  of  Assu- 
rance, &c.  &c. ;  and  the  Rules  of  Law,  and 
also  the  decisions  by  which  the  practice  is 
governed. 

Mr.  Lumley,  the  Law  Professor  at  the 
University  of  London,  has  arranged  his 
lectures  into  two  classes :  the  first,  on  the 
Rights  of  Persons  and  of  Personal  Property ; 
and  the  second,  on  the  Law  of  Real  Property, 
and  the  modes  of  enforcing  rights  and  rer 
dressing  wrongs. 
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At  the  TnooirpoTated  Law  Society  there 
are  three  Courses  of  Lectures.— On  Con- 
veyancing, hy  Mr.  Wilde,  who  intends 
to  give  a  practical  illustration  of  the  Law 
relating  to  Mortgages,  and  the  granting  of 
Leases  for  Lives  and  Years,  and  to  instruct 
the  young  solicitor  in  the  duties  which  will 
be  required  of  him  when  he  enters  upon  the 
practice  of  his  profession,  whether  concern- 
ed for  the  mortgagor  or  mortgagee,  the 
lessor  or  the  lessee.  The  points  which  it 
appears  will  b^r^j^jocigpILy  explained  are : — 
11ie<^  pieffsons  by  and  to  whom  mortgages 
Biay  be  made  ;  the  pn^erty  which  may  be 
the  subject  of  a  mortgage ;  the  form  of  the 
mortgage  deed,  and  the  powers  and  coven- 
ants which  it  ought  to  contain.—  The  per- 
sons by  and  to  whom  leases  may  be  made ; 
the  enabling  and  restraining  statutes ;  ^e 
fbnn  of  the  lease ;  the  reservation  and  ap- 
portionment of  rent ;  the  covenants  and 
restrictions  which  should  be  contained  in 
the  lease  ;  the  relief  which  will  be  afforded 
in  equity;  and  the  circumstances  under 
which  an  instrument,  although  bearing  the 
form  of  an  agreement,  and  expressly  r^err- 
iiig  to  a  future  lease,  will  be  considered  as 
operating  as  a  present  demise,  and  not  as 
an  executory  contract. 

Mr.  Jardine,  the  Common  Law  Lecturer, 
has  selected  for  his  subject  the  Law  of  Evi- 
dence, which,  we  understand,  will  be  com- 
prehended under  the  following  general 
heads  :-*  1 .  An  illustration  of  the  principles 
of  judicial  evidence  in  general :  2.  The  ori- 
gin, history,  and  gradual  development  of  the 
system  of  evidence  adopted  by  the  English 
law^  d.  A  detailed  account  of  the  most 
important  practical  rules  prescribed  by  the 
Common  and  Statute  Law  upon  the  subject 
of  Evidence,  and  a  statement  of  the  reasons 
and  principles  upon  which  they  are  founded. 
The  lectures  under  the  last  head  will  treat 
fuUy  of  the  competency  and  credibility  of 
witnesses,  and  of  the  restrictions  and  limi- 
tations imposed  with  respect  to  the  nature 
and  quality  of  &ctB  to  be  conveyed  to  a 
jury. 

TTie  Equity  Lectures  will  be  delivered  by 
Mr.  E,  J.  Uogd,  who  thus  announces  his 
plan :  One  or  more  preliminary  lectures  will 
be  devoted  to  an  explanation  of  the  distinc- 
tions between  natural  equity  and  equitable 
interpretations  of  the  written  law  (common 
to  all  Courts  of  Justice),  and  that  system  of 
law  which  isadminstered  in  Courtsof  Equity; 
and  toa  brief  exposition  of  thekinds  andlimits 
of  thejurisdicUonof  those  Courts,  and  espe- 
cially of  the  Court  of  Chancery,  under  the 
following  heads:— l8t..In  matters  oUsclmve 


jurisdiction ;  as  tmsts,  forfeited  mortgages, 
&c.  2nd.  In  matters  of  coffCTcrren/jurisdiction. 
as,  account,  contract,  fraud,  &c. ;  originat- 
ing either  in  the  more  perfect  remedy.fif- 
forded  by  Courts  of  Equity,  or  in  the  greater 
efficiency  of  their  machinery  for  attaining 
the  ends  of  justice.  3rd.  In  matters  of  ad- 
ministrative  jurisdiction,  in  relation  to  in- 
fants and  their  estates,  charities,  &c.  4th. 
In  matters  of  conservative  jmisdiction,  in 
the  preservation  of  property  by  injunction, 
in  the  preservation  of  testimony  by  the  ex- 
amination of  witnesses  in  rei  perpetuam, 
memoriam,  8lc,  5th.  In  simple  discovery^ 
in  aid  of  other  tribunals.  The  topics  of  the 
succeeding  lectures  wiU  be  selected  from 
each  of  the  first  four  heads  of  jurisdiction, 
according  to  the  foregoing  classification.*-* 
1.  Equitable  rights  of  a  married  woman 
(under  the  head  of  Trusts),  wherein  will  be 
considered,  her  separate  estate,  her  power 
ai  alienation,  and  right  to  a  settlement ; 
and  the  recognition  {wb  tnodo)  of  a  state  of 
separation  between  husband  and  wife,  and 
deeds  and  contracts  founded  thereon.  2. 
Account ;  and  the  issuing  of  the  writ  of  ne 
exeat  regno,  3,  The  protection  ^f  infants 
in  regvd  to  their  property  and  persons; 
guardianship,  maintenance,  &c.  4.  The 
preservation  of  testimony  upon  bills  filed 
for  the  examination  of  witnesses  in  rei  per" 
petuam  memoriam. 

We  heartily  wish  success  to  all  these 
gentlemen,  and  feel  assured  that  their  la- 
bour must  reflect  honor  on  themselves, 
whilst  it  confers  advantage  on  their  pupils, 
and  enhances  the  credit  of  the  profession; 


COHMBNCBMBNT   OF   BVSINXSS. 

Michaelmas  Term  commenced  on  Mon- 
day last,  and  business  has  begun  again  in 
all  quarters.  The  Vice-ChancdAor  had  pre- 
viously given  ten  days  of  his  vacation  to 
the  disposal  of  certain  kinds  of  equity  mat- 
ters. We  consider,  however,  that  this 
abridgment  of  the  usual  time  allotted  to 
the  lawyer  for  repose,  to  be  attended  with 
little  benefit.  The  learned  Judge,  how- 
ever, deserves  full  credit  for  maldng  the 
sacrifice  of  his  own  leisure  for  the  benefit  of 
the  suitor.  The  reason  of  this  premature 
commencement  of  business  was,  the  time 
which  his  Honour  had  devoted  to  the  Lords 
Commissioners'  Court.  We  have  already 
frequently  pointed  out  the  inconvenience 
to  the  profession  and  the  public  of  the 
present  Equity  arrangements,  of  which  this 
has  been  one. 
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SITTINGS. 


Sittings  in  Michaelmas  Term,  1S^{5. 

Chief  Baron. 

Wednesday^     Nov.  4    Petitions  and  Motions. 

Friday  -  -  6  Pleas,  Demurrers,  Ex- 
ceptions and  Further 
Directions. 

Baron  Alderton. 
Saturday  -         -    7 — Causes. 

Chief  Baron, 
Tuesday     -       -  10-— Petitions  and  Motions. 
Friday        -        -  13 — Pleas,  Demurrers,  Ex- 
ceptions and  Further 
Directions. 
Baron  Alder  eon. 
Saturday  -  14 — Causes. 

Chief  Bftron. 

Tuesday     •       -  17— Petitions  and  Motions. 

Thursday  .  -  19— Pleas,  Demurrers,  Ex- 
ceptions and  Further 
Directions. 

Baron  Alder$on, 
Saturday    •       -  21— Causes. 

Chirf  Baron. 
Monday     -       .  23 — Petitions  and  Motions. 

Baron  Alderton. 
Tuesday     -       -  24— Causes. 


ANSWERS  TO  QUERIES. 


lafD  ni  ft«idylar)r  xiUr  ZtxumX. 

BB-BNTRT — FI.  FA.      l^OL.  10,  P.  480. 

Where  a  sheriff  makes  an  entry  by  virtue  of 
a  fi.fa.f  but  in  consequence  or  the  claim  of 
the  landlord,  is  compelled  to  withdraw,  he 
cannot  make  a  second  entry  upon  the  same 
writ.  It  is  advisable  to  obtain  the  return  of 
nulla  bona  to  thejl.fa.,  in  order  to  prevent  anv 
improper  conduct  in  the  officer.  Vide  Ed- 
munds  v.  Saigon,  7  Taunt.  5.  But  if  anv  part, 
however  trifling,  has  been  levied,  the  pJamtiff 
cannot  sue  out  any  other  writ  of  execution  until 
afier  the  return  of  the  first  writ  f^ide  Coppen-- 
dale  V.  Debonaire,  Barnes,  213;  tFiUon  v. 
KingBion,  2  Chit.  Rep.  20:5 ;  and  this  though 
the  sheriff  may  have  withdrawn  the  execution ; 
Miller  v.  Parnell,  2  Marsh,  78  ;  6  Taunt.  270, 
S.  C.  Upon  obtaining  the  return,  the  plain- 
tiff may  immediately  sue  out  his  aliaift.fa, 

Ombga. 


)9ractt<r. 

FRACTl  ex. — ^BXBCUTION. — XISNOMXR. 

VOL.  10,  P.  464. 
I  do  not  consider  that  a  plaintiff  is  jus- 
tified in  taking  a  defendant  upon  a  ca.  sa.  by  a 
wrong  christian  name,  supposing  the  defendant 
not  to  have  adopted  such  wrong  christian 
name  in  the  course  of  the  proceeougs.    The 


defendant  not  having  taken  advantage  of  the 
misnomer,  will  not,  I  think,  amount  to  a  sufli- 
cient  justification.  See  Finch  v.  Coeher,  3 
Dowl.  678 ;  Nathan  v.  Cohen,  3  DowL  370  ^ 
Smith  V.  Calvert,  2  Dowl.  276.  V.  O. 
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Tables,  ad  'Valorem  Stamps,  &c.  :  with  a 
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The  English  Bar  and  Law  Siudent's  Guide, 
coniprises  the  Regulations  of  all  the  Inns 
of  Court,  for  the  wlmission  of  Students  and 
calling  to  the  Bar;  Lists  of  Benchers  and 
Officers  of  the  several  Inns ;  King's  Counsel 
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and  the  Country,  with  the  exact  dates  of  their 
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A  Full  Digest  of  the  Law  and  Praetiee  of 
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A  General  Table  of  Contents  of  the  Ten 
Volumes  of  the  Legal  Observer,  just  completed, 
will  be  given  in  the  Supplement  for  this  month  ^ 
and  we  therefore  recommend  our  Subscribers 
not  to  bind  the  last  Volume  until  the  General 
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The  Letter  of  J.  T.  shall  be  puUished. 


UPbt  Utqal  ^'b^tvhtv. 


SATURDAY,  NOVEMBER  14,  1835. 


— —  "  Quod  miifps  ad  NOS 

Peninet,  et  nescire  malum  est,  agitamus. 


Ho  RAT. 


ON  THE    CONSTRUCTION   OF  CO- 
VENANTS IN  EQUITY. 


An  interesting  question  has  been  agitated 
in  several  recent  cases,  as  to  how  far  a  co- 
venant will  be  enforced  in  favour  of  a  party 
who  has  departed  from  the  understanding 
on  which  the  covenant  was  entered  into. 

Where  two  persons  •  having  agreed  to 
work  a  coach  from  Bristol  to  London,  one 
providing  horses  for  a  part  of  the  road,  and 
the  other  for  the  remainder ;  and  in  conse- 
quence of  the  horses  of  one  having  been 
token  in  execution,  the  other  having  pro- 
vided horses  for  that  part  which  had  been 
undertaken  by  the  first,  claimed  the  whole 
profits  of  the  journey,  the  Court  refused 
an  injunction  against  the  continuing  to  pro- 
vide horses. 

In  a  conveyance  in  fee,**  the  grantees  cove- 
nanted with  the  grantors,  who  were  lessees 
of  water-works,  not  to  sell  or  dispose  of 
water  from  a  well  to  the  injury  of  the  pro- 
prietors of  the  said  water- works,  their  heirs, 
executors,  administrators,  and  assigns.  A 
question  arose  whether  this  covenant  botmd 
assignees.  Lord  Eldon,  C,  said,  "the 
Court  will  interfere  in  many  cases  to  re- 
strain a  breach  of  covenant,  but  I  never  met 
with  such  a  covenant  as  this,  upon  which  I 
must  try  in  each  instance  whether  the  act 
of  seUing  the  specified  quantity  of  water  is 
a  prejudice  to  the  proprietors  of  these 
water- woiks.  I  cannot  imagine  what  ju- 
risdiction a  court  of  equity  can  have  upon 
such  a  covenant." 

In  a  case  which  came  before  the  Court 
in  1822,  but  which  has  been  only  recently 
reported,^  land  had  been  conveyed  in  fee  by 
the  Duke  of  Bedford,  by  deed  of  feoffment, 
subject  to  a  perpetual  ground-rent,  and  the 

«  Smiih  V.  Fromont,  2  Swanst.  330. 
b  Collins  V.  Plumb,  16  Ves.  454. 
c  Duke  o/Bed/wd  v.  TntHeet  9/ the  BrUUh 
Museum,  2  Myl.  &  K.  652. 
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feoffee  covenanted  for  himself,  his  heirs  and 
assigns,  with  the  feoffor,  the  owner  of  the 
adjoining  land,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  not  to  use  the  land 
in  a  particular  manner,  with  a  view  to  the 
more  ample  enjoyment  by  the  feoffor  of 
such  adjoining  lands.  The  enfeoffed  lands 
came  into  the  possession  of  the  trustees  of 
the  British  Museum,  and  by  the  subsequent 
acts  of  the  feoffor,  ur  of  those  claiming  un- 
der him,  the  character  and  condition  of  the 
adjoining  lands  were  greatly  altered ;  and 
the  question  was,  whether  the  covenant  was 
still  binding  on  the  feoffee.  This  was  con- 
sidered with  great  care  by  Lord  Eldon,  C. 
and  Sir  Thomas  Plumer,  M.  R.,  who  sat 
together  for  that  purpose.  Lord  Eldon,  in 
a  very  characteristic  ^  judgment,  decided 
that  it  was  not.  Among  other  things  he 
said: — 

**  Suppose,  again,  that  the  moment  after  Mr. 


^  In  one  part  of  it  he  thus  adverts  to  what 
was  at  one  time  classic  legal  ground,  but 
which  is,  owing  to  the  great  migrations  west- 
ward, gradually  ceasing  to  be  so.  "  When 
Bedfora  Square  was  built,  it  is  impossible  to 
doubt  that  the  owners  of  houses  on  the  east 
side  of  that  square  thought  that  an  increased 
value  attached  to  them,  because  the  residents 
in  those  houses  would  have  the  Museum  on 
one  side  and  the  square  on  the  other.  So  with 
respect  to  Gower  Street,  every  one  remembers 
that  the  houses  on  the  east  side  were  always 
advertised  as  much  more  valuable  than  those 
on  the  west;  and  why?  Because  from  the 
former  there  was  a  prospect  of  the  country 
extending  to  Islington ;  and  because  also  their 
inhabitants  could  have  a  re/rethin/r  unUkfrom 
their  own  homes  through  the  fields^  as  fur  as 
Queen  Square,  which  was  then  the  northern 
extremitv  of  that  part  of  the  metropolis.  It 
was  no  doubt  imagined  that  the  Duke  of  Bed- 
ford could  never  be  advised  to  cover  this  land 
with  buildings."  Lord  Eldon,  as  many  of  our 
readers  will  recollect,  occupied  for  several  vears 
the  large  house  on  the  eastern  side  of  Bedford 
Square,  and  had  no  doubt  often  taken  the 
"  refreshing  >valk  "  to  which  he  here  alludes. 
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Montage  (llie  feoffor)  had  in  discharge  of  the 
original  enijagempnt  built  this  great  mansion  fit 
for  the  pleasurable  residence  of  a  nobleman  or 
gentleman  of  fortune,  and  had  also,  according 
to  the  covenants,  erected  suitable  offices,  and 
the  ornamental  banqueting  house  and  summer 
house,  the  Duke  of  Bedford  had  then  put  a 
public  brcwhouse  in  the  vicinity  of  the  garden, 
what  would  the  Montague  family  have  said? 
And  yet  there  is  nothing  here  from  which  it  can 
be  pretended,  that  there  is  an  express  prohibi- 
tion of  such  a  proceeding.  Neither  do  I  say 
whether  the  Bedford  family  could  have  built  a 
public  brewhouse  to  the  north  of  this  mansionj 
but  suppose  such  a  thing  had  been  done,  and 
the  Duke  of  iVIontague  had  then  said,  '•You 
have  spoilt  my  banqueting  house  and  summer 
house,  unless  1  am  to  drink  nothing  but  porter, 
I  must  therefore  build  a  wall,  which  will  like- 
Avise  prevent  the  smoke  of  the  engines  of  the 
brewhouse  coming  from  the  north."  Will  it  be 
contended,  that  in  such  a  case  the  Bedford 
family  could  come  to  a  Court  of  Eouity  for 

Protection,  on  the  ground  that  the  Duke  of 
Jontague  was  going  to  build  a  wall  higher 
than  the  covenants  permitted;  or  even,  we  will 
suppose,  an  immense  brewhouse,  they  having 
on  their  part  religiously  kept  their  covenants, 
by  making  two  archways  through  which  bis 
grace  might  go  and  take  the  salubrious  air, 
which  it  was  intended  he  should  have  ?  If  the 
parties  have  so  dealt  with  regard  to  the  legal 
rights,  that  the  object  of  the  one  parly  is  de- 
feated, is  the  other  to  do  what  he  pleases,  while 
the  fint  is  not  at  liberty  to  call  upon  that  other 
to  account  for  doin^  that  which  he  himself  is, 
by  the  deed,  prohilnted  from  doing  ?  I  do  ftot 
think,  that  a  Court  of  Equity  is  to  act  by  veci- 

f>rocity  of  covenant:  I  rather  mistake  what  has 
)een  held  to  be  the  doctrine  of  Courts  of 
Equity,  during  the  whole  co'urse  and  practice 
of  my  life,  if  this  Court  does  not  say  to  parties 
who  are  so  circumstanced,  '  confine  yourselves 
to  your  legal  remedies,  if  you  have  any,  and  do 
not  come  here  in  cases  of  this  description,  to 
ask  (»f  the  Court  to  give  vou  more  relief  than 
could  be  obtained  in  a  Cfoart  of  Law.'    Upifta 
this  point,  I  am  anxious  to  have  the  opinion  of 
the  Master  of  the  Rolls;  first,  making  most 
lespectfuU^  this  single  observation,   upon  a 
subject  which  calls  for  vigilant  attention,  that 
if  there  be  a  question  in  a  Court  of  £(]uity,  the 
decision  of  which  will  render  the  consideration 
of  it  in  Courts  of  Liw  unnecessary^  it  is  then  the 
duty  of  the  Court  of  Equity  first  to  decide  that 
question.    If,  for  example,  it  should  happen  in 
this  case,  that  after  the  parties  had  gone  to  trial, 
and  the  defendant  had  obtained  a  verdict  at 
law,  this  Court  would,  nevertheless,  have  given 
no  relief:  then,  it  is  for  the  interest  of  the 
suitors,  that  they  should  be  told  so  in  the  first 
instance,  and  not  in  the  last  stage  of  the  pro- 
ceedings.   Why  is  this  Court  to  send  them  to 
law,  and  afterwards  to  tell  them  when  they 
come  back,  that  nothing  can  be  done  for  them 
here?     if  that  is  to  be  the  course,  it  is  better 
to  dismiss  them  out  of  Court  at  once,  and  in 
tbe  first  instance,  let  tlie  result  of  the  applica- 
tion to  a  Court  uf  Law  be  wliac  it  may.    I  do 


confess  myself  unable  to  say,  that  this  is  one  of 
the  cases  in  which  the  Court  ought  to  give  re- 
lief by  injunctiou.  The  difficulties  I  have  stated, 
are  difficulties  I  am  unable  to.get  over,  and  I 
state  them  without  prejudice.  Having  done  so, 
I  must  request  the  Master  of  the  Roils  to  state 
what  view  he  has  taJ&en  of  the  case.'' 

The  Master  of  the  Rolls  was  of  the  same 
opinion . 

"  It  is  not  on  the  ground,  that  the  party 
applying  for  relief  has  conducted  himselt  im- 
properly— so  contrary  to  the  agreement,  as  to 
deprive  himself  of  that  remedy,  that  the  assist- 
ance by  injunction  may  be  refused;  but  the 
Question  is,  whether,  from  the  altered  state  of 
the  property,  altered  by  the  acts  of  the  party 
himself,  he  has  not  thereby  voluntarily  waived 
and  abandoned  all  that  controul  which  was  ap- 
plicable to  the  property  in  its  former  state.    It 
was  perfectly  competent  to  the  pluntiffto  make 
what  lue  he  pleased  of  his  contiguous  lands ; 
he  was  not  fettered  in  so  doing  by  any  previous 
obligation  to  the  contrary;  and  when  ne  took 
upon  himself  to  act  in  the  manner  in  which  he 
has  acted,  and  to  cover  the  vacant  ground  with 
buildings,  the  question  is,  whether,  having  re- 
gard to  the  mutual  dealings  between  the  parties 
with  respect  to  the  property,  as  it  stood  both 
originally  and  afterwards,  it  is  consonant  with 
the  principles  of  equity  to  interpose  at  this  time 
of  day.    In  that  point  of  view,  it  appears  to  be 
a  consideration  of  great  importance,  more  espe- 
cially ivith  reference  to  property  in  the  metro- 
polis, how  far  parties  shall  now  be  permitted  to 
go  back,  and  revive  all  the  objections  arising 
but  of  long  antecedent  covenants  and  engage- 
ments, and  to  give  them  such  an  application  to 
the  buildings  of  the  metropolis  in  its  present 
rapidly  increasing  state,  that,  while  one  party 
is  left  at  liberty  to  obtain  the  most  profitable 
consideration   for  his  land,  every  obligation 
which  is  in  the  nature  of  restriction,  shall  be 
enforced  by  that  party,  as  against  the  owner  of 
the  adjoining  land.    The  question  is  not  to  be 
determined  on  the  letter  of  the  contract.    By 
the  letter  of  the  contract,  the  duke  is  under  no 
positive    engagement  to  leave  the   northern 
boundary  open ;  but  the  question  is,  whether, 
according  to  good  futh,  and  the  true  under- 
standing of  the  parties  at  the  time  when  this 
contract  was  entered  into,  the  terms  of  the  en- 
gagement had  not  reference  to  the  property, 
while  it  remained  in  its  then  state.  There  were 
here  two  large  mansions — one  erected,   the 
other  to  be  erected,  contiguous  to  each  other — 
to  be  enjoyed  by  two  noble  families,  with  their 
appendages  of  gardens  and  offices;  and  the 
question  is,  whether  tbe  obligation  did  not 
remain  so  long  as  those  two  mansions  re- 
mained, the  parties  mutually  contemplating  all 
the  enjoyment  to  be  derived  from  every  thing 
which  could  contribute  reciprocally  to  their 
beauty,  ornament,  and  use.     It  is  to  be  recol- 
lectea,  that  the  piece  of  ground  in  question  was 
bought  for  the  very  purpose;  and  it  is  an  obli- 
gation catt  upon  the  purchaser,  if  he  builds  at 
all,  that  he  snail  erect  one  mansion  only — one 
large  fair  mansion,  with  suitable  gardens  and 
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offices  attached  to  it — bis  understanding  being, 
that  be  should  have  all  the  advantages  which 
the  site  then  possessed;  unless,  indeed^  it  is  to 
be  presumed  that  he  could  undertake  to  erect 
a  mansion  in  such  a  eitnation»  and  on  so  mag- 
nificent a  scale,  with  all  the  obligations  thrown 
upon  himself;  and  none,  on  the  contrary,  ex- 
pressed or  implied,  imposed  upon  the  other 
party  who  had  subjected  him  to  those  obliga- 
^ons.  This  understanding  between  the  parties 
results  from  every  part  of  the  agreement.  The 
party  whom  the  duke  represents,  covenants  that 
Mr.  Montague  shall  have  the  unlimited  enjoy- 
ment of  the  property  conveyed,  with  all  that 
belonged  to  it.  It  is  quite  evident,  from  the 
expression  with  respect  to  the  opening  into  the 
fields,  that  it  was  in  the  contemplation  of  the 
parties,  that  the  land  to  the  north  should  re- 
main fields  or  open  ground ;  and  in  the  parts  of 
the  deed  referring  to  the  streets  to  the  south- 
ward, and  the  contiguous  buildings  to  the  east 
and  west,  thi^re  is  not  a  syllable  which  indicates 
an  intention  that  the  northern  boundary  was 
not  to  remain  open.  It  was  that  which  princi- 
pally induced  Mr.  Montague  to  build.  If  the 
subject  matter  of  the  contract  is  changed;  if, 
from  the  sdterations  which  take  place  in  the 
lapse  of  time,  both  noble  families  ouit  their 
residences,  and  the  mansion  which  nad  been 
built  ceases  to  be  a  place  of  residence  for  a 
family  of  this  description,  and  becomes  appro- 
priated to  other  purposes,  a  new  set  of  interests 
and  rights  would  be  applicable  to  it  in  its  altered 
state.  Who  is  it  that  has  created  this  altera- 
tion? The  party  who  now  seeks  to  enforce  the 
obligation  which  applied  to  the  property  in  its 
former  state.  It  was  perfectly  competent  to 
the  Duke  of  Bedford  to  build  to  the  northward 
all  the  streets  he  has  built,  and  to  surround  and 
enclose  Montague  house  with  buildings  for 
trade  and  commerce,  or  in  any  way  he  thought 
proper;  but,  having  so  done,'can  it  be  said  to 
be  equitable  or  consonant  with  justice,  after 
having  induced  a  man  to  build  a  suitable  man- 
sion, after  having  surrounded  him  with  build- 
ings, and  blocked  up  all  that  tempted  him  to 
build,  and  precludea  him  from  the  pleasurable 
or  profitable  enjoyment  of  his  mansion,  to 
insist  on  its  remaining  in  the  state  in  which, 
by  the  letter  of  the  deed,  the  party  is  bound  to 

§  reserve  it  ?  At  law  such  conduct  may  be  no 
efence.  Notwithstanding  his  having  altered 
the  state  of  the  property,  the  duke  may  still  be 
entitled  to  the  benefit  of  the  covenant,  and  if 
so,  let  him  take  his  legal  remedy;  but  the  ques- 
tion is,  whether  a  Court  of  Equity  must  not 
consider  how  far  it  is  reasonable  to  permit  a 
party  who  has  so  dealt  with  the  property,  and 
altered  its  condition,  to  obtain  nis  remedy  by 
the  inrerposition  of  this  Court.''  The  bill  was 
accordingly  dismissed. 

In  the  last  case  on  this  subject,"  the 
Monmouthshire  Canal  Act  provided  that 
tipon  auxiliary  rail-roads  made  by  private 
individuals,  under  the  authority  of  the  act, 
tiie  tolls  should  not  exceed  the  rate  charged 
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by  the  Canal  Company,  which  for  articles 
of  limestone  and  ironstone  was  restricted  to 
2^d.  a  ton  per  mile,  and  it  also  empowered 
the  Canal  Company  by  agreement  with  the 
Ismd- owners,  itself  to  construct  auxiliary 
rail-roads,  on  which  tolls  not  exceeding  5rf, 
a  ton  per  mile  might  be  charged.  Certain 
land-owners  and  owners  of  iron-works,  and 
among  others  the  lessees  of  the  Beaufort 
works,  formed  a  joint-stock  company,  and 
under  the  powers  given  them  by  the  act, 
constructed  a  rail-road  connecting  a  lime- 
quarry,  called  the  Trevil  Quarry,  with  the 
several  iron- works,  and  with  the  rail-roads 
of  the  Canal  Company.  In  the  partnership 
deed  of  the  Rail-road  Company,  the  lessees 
of  the  Beaufort  works  covenanted  for  them- 
selves, their  heirs,  executors,  administra- 
tors, and  assigns,  with  the  other  sharehold- 
ers, their  executors,  administrators,  and 
assigns,  so  long  as  the  covenantors,  their  ex- 
ecutors, administrators,  or  assigns  should 
occupy  the  Beaufort  works,  to  procure  all 
the  limestone  used  in  the  said  works  from 
the  Trevil  Quarry,  and  to  convey  all  such 
limestone,  and  also  all  the  ironstone  from 
the  mines  to  the  said  works,  along  the 
Trevil  rail-road,  and  to  pay  5rf.  a  ton  per 
mile  for  the  same.  Upon  a  bill  filed  by  the 
shareholders  of  the  rail-road  to  enforce  this 
covenant  against  a  person  who  had  pur- 
chased the  Beaufort  works  with  notice  of 
the  partnership  deed.  Lord  Brougham,  C, 
held:  that  the  covenant  did  not  run 
with  the  land,  so  as  to  bind  assignees  at 
law,  and  that  a  court  of  equity  would  not, 
by  holding  the  conscience  of  the  purchaser 
to  be  affected  by  the  notice,  give  the  cove- 
nant a.  more  extensive  operation  than  the 
law  aUowed  to  it. 


THE  NEW  EQUITY  ARRANGE- 
MENTS. 


Wb  are  informed,  from  what  we  consider 
good  authority,  that  a  bill  for  separating  the 
judicial  from  the  political  functions  of  the 
Chancellor,  is  to  be  one  of  the  earliest  mea- 
sures introduced  by  the  present  Goverur 
ment  in  the  ensuing  session.  We  have  al- 
ready repeatedly  considered  this  subject, 
and  given  all  the  information  in  our  power 
relating  to  it.  There  have  of  course  been 
many  rumours  afloat  in  the  profession  re- 
specting the  persons  destined  to  fill  the  two 
situations  to  be  created  by  the  bill.  One 
of  them  tells  us  wil;h  perfect  gravity,  that 
Lord  Plunkett  is  to  hold  the  political 
moiety  of  the  oflce :  but  we  cannot  believe 
C  2 
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that  this  can  be  seriously  contemplated,  as 
the  advancement  of  an  Irish  lawyer  to  the 
head  of  the  English  bar,  is  wholly  unpre- 
cedented, and  would  confirm  the  validity  of 
the  great  objection  to  the  measure— the 
turning  a  judicial  situation  into  a  mere  po- 
litical office,  capable  of  bebg  filled  by  any 
politician  be  his  merits  as  a  lawyer  what 
they  might.  Another  rumour,  leaving  the 
political  half  of  the  office  vacant—  it  has  as 
yet  we  believe  neither  "  habitation  nor 
name,"  appoints  Sir  C.  Pepys  to  be  the  first 
Chief  Judge  in  Equity,  and  places  the  pre- 
sent Attorney  General  as  his  successor  at 
the  Rolls.  We  have  not  heard  Lord 
Brougham's  name  in  connection  with  the 
intended  change.  We  understand  his  Lord- 
ship receives  no  remuneration  for  his  ap- 
pointment of  Chief  Commissioner  of  Chari- 
ties, which  he  accepts  con  amore. 

CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT. 


CRUELTY   TO    ANIMALS. 

5  &  6  W.  4,  c.  59. 

Before  stating  the  substance  of  this  act, 
we  shall  give  a  brief  view  of  the  previous 
state  of  the  Law. 

The  21  G.  3,  c.  67,  authorize^  peace 
officers  to  seize  and  secure  persons  impro- 
perly driving  any  cattle  in  Ix>ndon  or  West- 
minster, who  are  liable  to  penalties  and  im- 
prisonment ;  and  the  Court  of  Mayor  and 
Aldermen  of  London  to  make  rules  for  re- 
gulating drivers  of  cattle,  and  to  determine 
offences ;  with  various  clauses  as  to  war- 
rants of  distress,  appeal,  &c. 

26  G.  3,  c.  71,  requires  every  person 
keeping  any  house  or  place  for  slaughtering 
horses,  or  other  cattle,  (not  being  killed  for 
butchers'  meat),  to  take  out  a  licence  at  the 
quarter  sessions ;  to  affix  his  name  over  the 
door,  &c. ;  to  give  notice  to  inspector  when 
ever  any  horse,  &c.  is  to  be  killed ;  to  keep 
a  regular  entry,  &c.  It  also  authorizes  pa- 
rish vestries  to  appoint  inspectors,  who  may 
enter  all  such  places  day  or  night,  &c.  De- 
clares that  all  persons  slaughtering  horses, 
&c.  without  such  licence,  or  without  giving 
such  notice,  shall  be  guilty  of  felony,  and 
liable  to  punishment  as  therein  mentioned ; 
with  various  penalties  for  false  entries,  &c. 
&c. 

The  3  G.  4,  c.  71,  recited  the  expedien- 
cy of  preventing  the  cruel  and  improper 
treatment  of  horses,  mares,  geldings,  mules, 
asses,  cows,  heifers,  steers,  oxen,  sheep,  and 


other  cattle  ;  and  enacted,  that  if  any  per- 
son should  wantonly  and  cruelly  beat,  abuse, 
or  ill-treat  any  horse,  &c.  (as  above  enu- 
merated) he  should  be  taken  before  a  ma- 
gistrate, and  liable  to  be  fined  or  imprisoned. 

This  act  only  extended  to  the  cattle 
therein  enumerated,  but  was  held  by  the 
Judges  not  to  include  the  bull,  and  it  did 
not  include  dogs,  bears,  or  any  animals  not 
denominated  cattle-- or  domestic  animals. 

7  &  8  G.  4,  c.  30,  s.  16,  enacts,  that  if 
any  person  shall  unlawfully  and  maliciously 
kill,  maim,  or  wound  any  cattle,  every  such 
offender  shall  be  guilty  of  felony,  and  be 
liable  to  punishment  of  transportation  or 
imprisonment  at  the  discretion  of  the  Court. 

3  W.  4,  c.  19,  8.  28,  recites  the  act  of 
21  G.  3 ;  enacts,  that  all  the  powers  of  the 
former  act  shall  extend  to  a  distance  of  five 
miles  from  Temple  Bar,  and  increases  the 
penalties  and  the  length  of  imprisonment. 
Section  29  imposed  a  penalty  of  5/.  for 
keeping  places  for  fighting  or  baiting  bears, 
&c.  within  five  miles  from  Temple  Bar. 

The  present  act,  5  &  6  W.  4,  c.  59,  (in- 
tituled "  an  Act  to  consolidate  and  amend 
the  several  Laws  relating  to  the  cruel  and 
improper  treatment  of  Animals,  and  the 
mischiefs  arising  from  the  Driving  of  Cattle, 
and  to  make  other  Provieions  in  regard 
thereto,")  passed  9th  September,  1835,  af- 
ter reciting  the  expediency  of  reducing  into 
one  act,  and  altering,  amending,  and  en- 
larging the  powers  of  several  acts  now  in 
force,  and  to  prevent  as  far  as  possible  the 
cruel  and  improper  treatment  of  cattle  and 
other  animals ;  wholly  repeals  the  act  of  3 
G.  4,  c.  71,  and  also  repeals  the  29th  sec- 
tion of  the  act  of  3  W.  4,  c.  19,  as  regards 
bear-baiting,  &c. 

2.  That  any  person  wantonly  and  cruel- 
ly beating,  ill-treating,  abusing,  or  tortur- 
ing any  horse,  mare,  gelding,  bull,  ox,  cow, 
heifer,  steer,  calf,  mule,  ass,  sheep,  lamb, 
dog,  or  any  other  cattle,  or  domestic  animal, 
or  improperly  driving  the  same  whereby  any 
mischief  shall  be  done,  shall  upon  convic- 
tion be  fined  or  imprisoned. 

3.  That  any  person  keeping,  or  using, 
any  house,  room,  pit,  ground,  or  other 
place,  for  running,  baiting,  or  fighting  any 
bull,  bear,  badger,  dog,  or  other  animal, 
(whether  of  a  domestic  or  wild  nature  or 
kind)  or  for  cock-fighting,  shall  be  liable  to 
a  penalty  of  5/.  for  every  day  he  shall  so 
keep  and  use  the  same. 

4.  That  persons  impounding  cattle  or 
animals  shall  provide  them  with  sufficient 
food,  and  may  recover  the  amount  from  the 
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owner;  with  penalty  for  neglect,  and  re- 
medies for  recovery  thereof. 

5 .  That  if  any  cattle  or  animal  shall  re- 
main impounded  for  more  than  twenty-four 
hours  without  sufficient  daily  food,  any  per- 
son may  enter  the  pound  and  supply  such 
food,  &c. 

7.  That  every  person  keeping  a  Slaugh- 
ter-house, &c.  without  previously  taking  out 
a  licence,  and  affixing  his  name  over  tlie 
outer  gate,  &c.  according  to  the  act  of  26 
G.  3,  c.  71,  is  liable  to  a  penalty  of  5/. 

8.  That  all  horses  or  cattle  brought  to 
such  slaughter-houses  shall  be  killed  within 
three  days,  and  in  the  mean  time  be  pro- 
vided with  good  and  sufficient  daily  food. 
That  a  correct  description  of  every  such 
horse  or  cattle  shall  be  entered  in  a  book, 
&c.,  and  that  such  horse,  &c.  shall  not  be 
employed  in  any  work. 

9.  That  any  constable  or  other  peace- 
officer,  or  the  owner  of  any  such  cattle  or 
animal,  may  seize  any  o£fender,  and  take 
him  before  a  justice  without  a  warrant :  — 

With  various  other  clauses  as  to  names 
of  offenders;  limitation  of  summary  pro- 
ceedings as  to  convictions ;  mode  of  pro- 
ceeding for  penalties ;  form  of  conviction ; 
services  of  summonses ;  distributions  of 
penalties ;  qualification  of  complainants ; 
limitation  of  actions ;  appeal ;  and  construc- 
tion of  terms  used  in  the  act« 

This  last- mentioned  act  wholly  repeals 
the  act  of  3  G.  4,  c.  71,  (commonly  called 
Mr.  Martin's  act)  but  all  the  provisions  of 
that  act  are  comprised  in  the  new  act,  with 
greatly  extended  powers. 

It  will  also  be  perceived,  that  although 
the  present  act  repeals  the  29th  section  of 
the  3  G.  4,  c.  19,  yet  by  section  3  it  im- 
poses a  heavy  penalty  upon  persons  keeping 
or  using  any  place  for  baiting  or  fighting 
bulls,  bears,  dogs,  or  other  animals,  or  fight- 
ing cocks  in  any  part  of  the  kingdom. 

It  also  makes  an  important  provision  for 
the  supply  of  food  to  animals  impounded: 

It  also  considerably  increases  the  efficacy 
of  the  26  G.  3,  c.  71,  as  to  slaughtering 
horses.  &c.,  and  provides  for  the  supply  of 
food,  the  prohibition  of  working,  and  speedy 
termination  of  the  sufiferings  of  poor  old 
worn  out  horses : 

It  also  provides  that  one-half  of  the  pe- 
nalties for  offences  against  the  provisions 
pf  the  act  shall  go  to  the  informers,  and 
renders  greater  facilihr  in  the  apprehension 
and  punishment  of  offenders. 

We  understand  the  act  is  not  so  exten- 
sive and    efficacious   as   prepared  by  the 


"  Society  for  the  Prevention  of  Cruelty  to 
Animals/'  yet  the  Society  have  reason  to 
rejoice  in  the  further  advance  which  they 
have  thus  made  in  their  meritorious  labors. 
We  wish  them  the  amplest  success,  satis- 
fied as  we  are  that  it  is  equally  the  interest 
of  the  proprietors  of  animals,  as  it  is  their 
duty,  to  treat  them  with  humanity. 


SELECTIONS 
FROM  CORRESPONDENCE. 


PRACTICE  AS  TO  AFFIDAVITS  OF  DEBT. 

Mr.  Editor, 

lu  your  Observer  for  24th  October  (vol.  10, 
p.  biYS),  is  a  letter  putting  the  profession  on 
their  guard  a^inst  inaccuracies  in  affidavits  of 
debt  on  bills  of  exchanjj^c,  and  stating  that  it 
is  now  reauisite  that  the  affidavit  should  con* 
tain  the  following  particulars :  1st.  The  dates 
of  the  bills ;  2ndry.  That  no  part  of  the  sum  in 
which  the  defendant  is  sworn  to  be  indebted, 
has  been  paid,  bat  that  the  whole  remains  due; 
and  3rdly»  What  is  due  for  principal^  and  what 
for  interest  (if  any). 

At  the  time  your  correspondent  wrote  that 
letter,  I  suppose  he  was  not  aware  of  the  fol- 
lowing cases,  in  which  the  decisions  on  the 
three  points  he  has  selected  were  contrary  to 
what  he  has  stated.  In  Shirley  v.  Jacobs,  3 
Dowl.  P.  R.  101,  it  was  decided  that  the 
duttfhf  the  bill  need  not  be  stated  in  the  affi- 
davit, if  it  appear  by  it  that  the  time  of  pay- 
ment is  past.  In  Phillips  v.  Turner,  reported 
in  the  same  vol.  p.  163,  it  was  held,  that  if  the 
affidavit  state  that  the  defendant  was  indebted 
on  a  bill  payable  at  a  day  past,  it  need  not  al- 
lege that  the  bill  remains  unpaid,  or  that  it 
was  not  paid  when  due.  In  Rogers  v.  God&old, 
p.^  106,  it  was  held,  that  the  amount  of  the  in- 
terest need  not  be  specifically  mentioned,  if 
the  affidavit  contain  a  sum  and  date  from 
which  the  interest  can  be  computed. 

My  only  object  in  making  these  remarks, 
is,  that  your  re  iders  should  be  made  acquaint- 
ed with  the  true  state  of  the  practice  on  the 
subject,  as  I  have  no  doubt  that  many  besides 
myself  have  relied  on  the  cases  I  have  cited, 
and  others,  on  the  letter  to  which  I  have  re- 
ferred. Although  your  correspondent  may  be 
mistaken  (I  speak  doubtingly,  for  in  the  pre- 
sent uncertain  state  of  the  common  law,  it  is 
almost  impossible  to  know  what  is  certainly 
right),  yet  the  thanks  of  your  readers  are  no 
less  due  to  him  for  his  endeavours  to  remove 
that  uncertainty  which,  as  he  very  truly  re- 
marks, affords  full  play  for  all  that  quibble  and 
chicanery  by  which  the  lowest  of  the  profession 
subsist.  J.  T. 
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LETTERS   ON    THE    RIGHTS  OF 
FRENCHMEN   IN  ENGLAND. 


FOREIGN  WILLS. 

[Continued from  p.  II.] 
I  AM  aware  that  by  the  American  law  the 
rule  adopted  is  that  of  the  domiciliary  law. 
I  am  also  aware  that  several  foreign  jurists 
have  laid  down  the  general  rule,  mobilia 
sequuniur  personam,  and  have  said  in  gene- 
ral terms,  that  the  law  of  the  domicil  must 
be  obeyed  in  making  a  will  of  personalty, 
wherever  situated. 

J.  Voet  lays  down  the  rule  in  the  follow- 
ing terms ;  In  successionibue,  testandifacul- 
fate,  contractibus  aliisque,  mobilia,  ubicun- 
que  sita,  regi  debere  domicilii  jure,  non  vero 
legxbus  loci  illius,  in  quo  naturaliter  sunt 
constitutor 

Vattel  (Liv.  2.  c.  8,  s.  Ill)  has  spoken 
in  terms  in  favour  of  my  proposition,  as  to 
the  extent  of  their  meaning.    After  observ- 
ing, that  a  foreigner  in  a  foreign  country 
has  by  natural  right  the  liberty  of  making  a 
will,  he  remarks,  "  As  to  the  form  or  so- 
lemnities appointed  to  settle  the  validity  of 
a  will,  it  appears  that  the  testator  ought  to 
observe  those  which  are  established  in  the 
country  where  he  makes  it,  unless  it  be 
otherwise  ordained  by  the  laws  of  the  state, 
of  which  he  is  a  member ;  in  which  case  he 
will  be  obliged  to  observe  the  forms  which 
they  prescribe,  if  he  would  validly  dispbse 
of  the  property,  which  he  possesses  in  his 
own  country.     The  foreign  testator  cannot 
dbpose  of  his  property,  moveable  or  im- 
moveable, which  he  possesses  in  his  own 
country,  otherwise  than  in  a  manner  con- 
formable to  the  laws  of  that  country.     But 
as  to  moveable  property,  specie,  and  other 
effects,  which  he  possesses  elsewhere,  which 
he  has  with  him,  we  ought  to  distinguish 
between  the  local  laws,  whose  effiect  cannot 
extend  beyond  the  territory,  and  those  laws 
which  peculiarly  affect  the  character  of  citi- 
zens.    The  foreigner,  remaining  a  dtizen 
of  his  own  country,  is  still  bound  by  these 
last -mentioned  laws,  wherever  he  happens 
to  be,  and  is  obliged  to  conform  to  them  in 
the  disposal  of  his  personal  property,  and 
all  his  moveables  whatsoever.     The  laws  of 
this  kind,  made  in  the  country  where  he 
resides  at  the  time,  but  of  which  he  is  not  a 
citizen,   are  not  obligatory  with  respect  to 
him.     Thus  a  man  who  makes  a  wiH,  and 
dies  in  a  foreign  country,  cannot  deprive  his 
widow  of  the  part  of  lus  moveable  effects, 
assigned  to  that  widow  by  the  laws  of  his 
own  country: — A  Genevan,  obliged  by  the 
laws  of  his  country  to  leave  a  portion  of  his 


personal  property  to  his  brothers  or  cousins, 
if  they  are  his  next  heirs,  cannot  deprive 
them  of  it  by  making  his  will  in  a  foreign 
country,  while  he  continues  to  be  a  citizen 
of  Geneva ;  but  a  foreigner,  dying  at  Ge- 
neva, is  not  obliged  in  this  respect  to  con- 
form to  the  laws  of  the  Republic.  The  case 
is  quite  otherwise  in  respect  to  local  laws. 
They  regulate  what  may  be  done  in  the  ter- 
ritory, and  do  not  extend  beyond  it.  Tlie 
testator  is  no  longer  subject  to  them,  when 
he  is  out  of  the  territory ;  and  they  do  not 
affect  that  part  of  his  property  which  is  also 
out  of  it.  The  foreigner  is  obliged  to  ob- 
serve those  laws  in  a  country  where  he 
makes  his  will,  with  respect  to  the  goods  he 
possesses  there." 

On  this,  Mr.  Justice  Story  remarks, 
(Conflict  of  Laws,  p.  397,)  "  Vattell  b  in 
this  passage  principally  considering  the  ef- 
fect of  the  law  of  a  foreign  country  upon  a 
foreigner  who  is  resident  there.  And  there 
can  be  no  doubt  that  every  country  may  by 
its  laws  prescribe  whatever  rules  it  may 
please,  as  to  the  disposition  of  the  moveable 
property  of  its  citizens,  either  inter  vivos  or 
testamentary.  But  it  .is  equally  clear  that 
such  rules  are  of  no  obligation,  as  to  move- 
able property  in  any  other  country,  and  can 
be  in  force  there  only  by  the  comity  of  na- 
tions. So  that  a  will  of  such  moveable 
property,  made  in  the  foreign  country, 
where  he  is  domiciled,  and  according  to  its 
laws,  will  be  held  valid,  whatever  may  be 
the  validity  of  such  will  in  the  country  to 
which  the  testator  owes  his  allegiance  by 
birth." 

These  latter  quotations,  however,  do  not 
show  that  the  law  of  the  domicil  is  exclu- 
sively to  govern. 

But  supposing  foreign  jurists  to  have  laid 
down  this  rule  in  general  cerms,  they  could 
only  have  laid  it  down  with  respect  to  cases 
arising  within  their  ovm  experience.  Now, 
at  the  time  that  the  foreign  jurists  wrote, 
we  may  easily  imagine  that  such  a  case  as 
the  one  we  are  now  discussing  never  arose. 
The  cases  with  respect  to  wUch  they  laid 
down  their  principles  must  have  been  those 
in  which  the  will  had  been  made  in  conform- 
ity with  the  domiciliary  law,  and  then  en- 
forced by  the  comity  of  nations,  which  co- 
mity depended  on  convenience.  Thence  it 
would  be  generally  laid  down  that  the  law 
of  the  domicil,  and  not  that  of  the  situs  of 
personal  property  must  prevail ;  the  object 
of  this  rule  being  to  mitigate  as  far  as 
might  conveniently  be  done,  the  strictness 
of  the  rule  with  respect  to  the  sovereign 
power  of  a  nation  to  make  laws  for  ti^e 
governance  of  all  matters  within  its  juris- 
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dibtion.  If  we  con^der  the  very  small  in-' 
tercouree  which  took  place  between  nations 
at  that  time,  and  that  the  professors  of  law 
in  one  country  could  rarely  be  expected  to 
have  any  acquaintance  with  the  laws  of 
another,  we  must  readily  perceive  that  such 
a  recognition  by  the  comity  of  nations 
would  be  a  matter  of  general  convenience, 
bat  could  surely  not  have  been  intended  to 
prevent  parties  from  waiving  that  conveni- 
ence, and  complying  with  the  provisions  of 
the  law  of  their  own  country.  Reading, 
then,  the  general  language  of  foreign  jurists 
with  this  very  reasonable  limitation,  I  think 
they  can  hardly  be  considered  as  authorities 
against  the  view  1  have  taken. 

The  doctrine  of  jurists  with  respect  to 
foreign  contracts,  appears  to  me  to  support 
this  view.  Mr.  Justice  Story.  (Conflict  of 
Laws,  p.  201)  who  has  deeply  examined 
the  anthorities,  has  given  the  following  cor- 
rect result  of  them,  with  respect  to  the  va- 
lidity of  foreign  contracts. — "  Generally 
speaking,  the  validity  of  a  contract  is  to  be 
decided  by  the  law  of  the  place  where  it  is 
made.  If  valid  there,  it  is  by  the  general 
law  of  nations,  jure  gentium,  held  valid 
every  where,  by  tacit  or  implied  consent. 
The  rule  is  founded,  not  merely  in  the  con- 
venience, but  in  the  necessities  of  nations; 
for  otherwise  it  would  be  impracticable  for 
^em  to  carry  on  an  extensive  intercourse  and 
commerce  with  each  other.  The  whole  system 
of  agencies,  purchases,  and  sales,  credits,  and 
negotiable  instruments,  rests  on  this  foun- 
dation; and  the  nation  which  should  refuse 
to  acknowledge  these  common  principles, 
would  soon  find  its  whole  commercial  inter- 
course reduced  to  a  state  like  that  which 
now  exists  with  savage  tribes,  with  the  bar- 
barous nations  of  Sumatra,  and  with  other 
portions  of  Aaia,  washed  by  the  Pacific.  Jus 
antem  gentium  (says  Justinian,  Inst.  lib.  1 , 
tit.  2,  s.  2)  outfit  humano  generi  commune 
est ;  nam  usu  exigente,  et  humanis  necessita- 
tUms.  Et  ex  hoc  Jure  gentium  omnes  pene 
contractus  introducti  sunt,  ut  emptio,  ven* 
ditio,  locatio,  conductio,  sodetas,  depositum, 
mutuum,  et  alU  innumerabUes,  And  no  more 
forcible  application  can  be  propounded  of 
this  imperial  doctrine,  than  to  the  subject  of 
international  private  contracts.  In  this,  as 
a  general  principle,  there  seems  a  universal 
consent  of  Court  and  Jurists,  foreign  and 
domestic. 

The  same  rule  applies,  vice  versd,  to  the 
invalidity  of  contracts  :  if  void  or  illegal  by 
the  law  of  the  place  of  the  contract,  they  are 
generally  held  void  and  illegal  every  where. 

But  there  is  an  exception  to  the  rule  as 


to  the  universal  validity  of  contracts,  which 
is,  that  no  nation  is  bound  to  recognize  or 
enforce  any  contracts  which  are  injurious  to 
its  own  interests,  or  to  those  of  its  own 
subjects.  I'his  exception  results  from  the 
consideration  that  the  authority  of  the  acts 
and  contracts  done  in  other  states,  as  well 
as  the  laws  by  which  they  are  regulated, 
are  not,  propria  vigore,  of  any  efiicacy  be- 
yond the  territories  of  that  state;  and  what- 
ever is  attributed  to  them  elsewhere,  is  from 
comity,  and  not  of  strict  right ;  and  every 
independent  community  will,  and  ought  to 
judge  for  itself  how  far  that  comity  ought  to 
extend.  The  reasonable  limitation  is,  that 
it  shall  not  suffer  prejudice  by  its  comity. 

Contracts,  therefore,  which  are  in  evasion 
or  fraud  of  the  laws  of  a  country,  or  the 
rights  or  duties  of  its  subjects,  contracts 
against  good  morals  or  religion,  or  public 
rights,  and  contracts  opposed  to  the  national 
policy  or  institutions,  are  deemed  nullities 
in  every  country,  affected  by  such  consider- 
ations, although  they  may  be  valid  by  the 
laws  of  the  place  where  they  are  made." 

Now,  applying  the  principle  here  evolved 
in  this  passage  to  what  I  humbly  suggest 
must  have  been  the  origin  of  the  comity  of 
nations,  recognizing  wills  when  made  ac- 
cording to  the  law  of  the  domicil,  it  seems 
to  me  that  the  view  which  I  have  taken  is 
verifiede 

"it  will  perhaps  be  said,  that  the  doctrine 
which  I  now  advance  is  unreasonable,  be- 
cause I  seem  to  endeavour  to  le&;alize  by  the 
law  of  one  state  that  which  was  illegid  by 
the  kw  of  another,  in  which  it  had  its  in- 
ception. This  appears  to  me  to  be  no  ob- 
jection ;  for  in  the  case  of  contracts,  such  a 
course  is  considered  by  Huberus,  (Lib.  1, 
tit.  1,  s.  11,  where  he  says,  that  althoiigh 
in  general  the  law  of  the  place  where  the 
contract  is  made  is  to  be  observed,  yet  it  is 
not  to  be  regarded,  if  the  parties  had  ano- 
ther coimtry  in  view  in  making  the  con- 
tract. His  words  are,  "  Verum  tamen  non 
ita  predde  respiciendus  est  locus  in  quo  con' 
tractus  est  initus,  ut,  si  partes  ahum  locum 
respelerint,  ille  non  potius  sit  consider andus," 
This  is  an  authority  to  show,  that  although 
the  contract  may  have  been  illegal  by  tiie 
law  of  the  domical,  yet  if  it  be  legal  by  the 
law  of  the  country  which  the  parties  had  in 
view  for  its  execution,  the  fact  of  its  ille- 
gality in  the  country  of  its  inception  is  im- 
material. Apply  that  principle  to  the  case 
of  a  will,  to  which,  as  there  are  no  parties 
like  those  to  a  contract,  this  doctrine  applies 
a  fortiori ;  and  there  is  nothing  inconsist- 
ent in  the  proposition  I  have  advanced. 
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from  one  to  tre  guineas,  and  making  the  total 
donations  receiv^  since  the  establishment  of 
the  Society,  481/.  2#.  6rf." 

Such  being  the  state  and  proBpects  of  the 
society,  it  may  be  safely  considered  as  per- 
manently established,  and  well  entitled  to 
the  confidence  of  the  clerks  of  the  profession 
in  general,  whom  we  recommend  without 
further  delay,  to  become  enrolled  amongst 
its  members,  as  well  for  their  individual 
benefit  as  for  the  welfare  of  the  class  to 
which  they  belong. 


ON  MORTGAGE  STAMPS. 


To  the  Editor  of  the  Legal  Olteever, 

Sir, 

I  am  not  disposed  to  agree  with  **  O"  in 
the  opinion  he  entertains  in  page  471,  vol.  10, 
of  your  work :  on  the  contrary,  I  consider 
that  the  decision  in  Doe  d.  Bartleg  v.  Gray, 
does  vitally  touch  the  point  which  has  been 
veaata  queetlo  with  the  profession  for  so  long 
a  period. 

It  is  a  great  misfortune  that  some  persons 
can  never  "  let  well  alone" ;  here  is  a  case 
which  is  really  and  truly  a  "  trnntfer  of  a 
mortgage/'  with  a  '*  further  sum  added,"  and 
the  Court  of  King's  Bench  has  decided,  that 
the  deed  effecting  it  is  properly  stamped. 

It  is  a  "  transfer  of  a  mortgage,"  because 
Rowland  having  150/.  on  the  premises,  and 
being  paid  off,  transfers  his  estate  and  interest 
to  or  for  the  benefit  of  a  new  mortgagee. 
When  Rowland  lent  the  money  to  Carter,  the 
ad  valorem  duty  on  150/.  was  paid ;  and  when 
Worsley  paid  off  Rowland,  there  was  no  ne- 
cessity to  repay  the  ad  valorem  duty  on  that 
sum,  neither  was  any  duty  requisite  for  the 
assignment  of  the  term  to  Baitley,  because  a 
farther  sum  was  lent  to  Carter  by  Worsley, 
who  having  paid  an  ad  valorem  auty  on.-lbe 
200/.,  was  entitled  to  have  a  conveyance  of  the 
estates  of  all  the  parties  interested,  as  well 
Rowland,  as  Carter,  without  any  additional 
duty  being  impressed  on  that  account. 

Ihe  3  Geo.  4,  c.  117,  was  made  for  the 
purpose  of  relieving  persons  in  Carter's  situa- 
tion from  paying  duty  on  the  eame  sum,  upon 
which  the  aa  valorem  duty  had  been  once  al- 


ready paid,  namely,  upon  the  150/.  secured  to 
Rowland. 

The35#.  stamp  impressed  upon  Worsley's 
mortgage,  was  in  my  opinion  wholly  unneces- 
sary; but  it  was  impressed  out  of  defereoce  to 
the  opinion  of  my  friend,  the  lessor  of  the 
plaintiff;  for  the  oiilv  duty  requisite,  as  Liord 
Denman  properly  decides,  was  21,  for  the 
200/.,  the  additional  sum  lent,  and  1/.  for  each 
follower. 

If  the  legislature  are  obscure  in  the  language 
of  tbe  laws  which  they  pass  for  taxing  the 
subject,  let  the  revenue  bear  the  loss ;  the 
stamp  laws  are  to  be  construed  liberally,  and 
for  tne  benefit  of  the  public  (per  Lord  ElU/i. 
borough,  in  fFarrington  v.  P*trker,  8  East); 
but  by  an  unaccountable  timidity  on  the  part 
of  the  profession,  the  revenue  have,  I  believe, 
•been  greater  gainers  on  this  point  than  on  any 
other  point  which  has  arisen  on  the  stamp  acts. 

The/</r//i  of  the  deed,  (except  so  far  as  it 
shews  that  an  old  mortgage  is  paii  off  by  a 
new  one)  has  nothing  to  do  with  the  stamps 
to  be  impressed  upon  the  deed.  On  original 
mortgage  transactions  the  duty  is  to  be  paid 
on  the  sum  secured ;  it  is  not  regulated  by  tbe 
form  of  the  deed,  for  that  may  be  by  demise — 
and  with  or  without  trusts  for  sale ;  or  it  may 
be  by  a  grant  and  release  of  the  fee,  also  with 
or  without  trusts  for  sale ;  and  on  transfers,  if 
no  further  sum  be  lent,  there  must  be  a  com- 
mon  deed  stamp  of  35«.  and  followers  of  !?5#. 
each  ;  **  but  if  any  further  sum  of  money  shall 
be  added  to  the  principal  money  already  se- 
cured" (viz.;  the  150/.  to  Rowland),  "  then 
the  ad  valorem  on  mortgages  payable  under 
the  55  Geo.  3.  c.  184,  shall  be  charged 
only  in  respect  of  such  further  money."  I 
have  heard  it  argued,  that  the  words  *'  ad  va~ 
lorem"  specify  upon  what  sum  the  ad  valorem 
duty  sh&dl  be  paid,  leaving  untouched  the 
question  as  to  whtX  other  duty  must  be  im- 
pressed for  concurring  parties.  Now  I  always 
understood,  that  when  the  ad  vahrem  duty 
was  impressed  upon  a  deet),  any  number  of 
persons  might  concur  therein,  and  release  or 
transfer  their  interest  without  any  additional 
duty  being  paid  in  respect  thereof;  witness 
the  cases  where  the  title  is  perfected  by  the 
concurrence  of  the  heir  at  law,  of  a  dowress, 
of  an  annuitant,  of  legatees,  &c. ;  and  who- 
ever heard  that  an  additional  duty  was  requisite 
for  any  of  these  purposes  ?  I  see  no  difference 
between  the  cases.  I.  C.  G. 


Alfred,  William,  late  of  Chelmsford ;  now  of 
No.  12,  Southampton  Buildings. 

Becket,  John,  now  of  No.  5,  Buxton  Street, 
St.  James's,  Clerkenwell ;  formerly  of  the 
Terrace,  Gravesend. 

Bozon,  Frederick,  formerly  of  Pinner's  Hall, 
Old  Broad  Street ;  now  of  No.  9,  Charles 
Street,  City  Road. 


RE-ADMISSIGN  OF  ATTORNEYS, 

Last  Day  of  Michaelmas  Term,  1835. 

kino's  bench. 

Carruthers,  John,  formerly  of  Clement's  Inn ; 

now  of  Lincoln's  Inn  Fields. 
Charnock,  Richard,  late  of  No.  1,  Raymond 

Buildings ;   now  of  No.  5,  King's   Bench 

Walk. 
Crosse,  William  Godsalve,  No.  66,   Leman 

Street,  Goodman's  Fields. 
Davis,  Henry,  No.  1,  York  Place,  Clifton, 

Gloucester;  formerly  of  Bristol. 
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Bovrns,  Peter  Joseph,  late  of  No.  6,  Sonth 

Square,  Gray's  Inn ;  now  of  No.  7.  Stanhope 

Sireet,  Newcastle  Street,  Strand. 
Elliott,  James,  No.  6G,  Lincoln's  Inn  Fields. 
Ellis,  Owen,  No.  34,  Baker  Street.  Pentonville. 
Gowland,  Richard,  late  of  Devonshire  Street, 

Queen  Square;    now  of  Upper  Seymour 

Street. 
Gra^^r,  Robert,  Southmolton,  Devon. 
Green,    William,   No.  65,  Upper  Charlotte 

Street,  Fitzroy  Square. 
Guard ner,  Richard,  laie  of  Birmingham ;  now 

of  Leaminiftun  Priors,  Warwick. 
Hallett,  William,  formerly  of  Northumberland 

Street,    Marv-le-hone ;    also  of   Chancery 

Chambers,  Quality  Court,  Chancery  Lane ; 

and  residing  at  No.  1,  William  Street,  Al- 
bany Street,  Regent's  Park. 
Hampson,  William,  Bolton-le-Moors,  Lancas- 

tcr. 
Hawkins,   Matthew  Gravett,  No.  9,  Union 

Street,  Briitol. 
Hii^hmoor,  James  R.,  late  of  Ludlow,  Salop ; 

now  of  Ainderby  Quernhow,  York. 
Hopkins,  John,  Llandovery,  Carmarthen. 
Howard,  Edward  John,  late  of  No  8,  Duke 

Street,  St.  James's ;  now  of  No.  33,  Surrey 

Street,  Strand. 
Hubbersty,  Zacharv,    Rye  Lane,    Peckham, 

Surrey ;  late  of  No.  26,  Burton  Street,  Bur- 

ton  Crescent. 
Jackson,  Richard,  Lancaster. 
Jones,  John,  Brecon. 
Jones,    Joseph,    No.  16,    Claremont  Place, 

Pentonville. 
Leeman,  Joseph,  formerly  of  Louth  $  since  of 

Barton-upon-Humber;    now  of   Wisbech, 

Isle  of  Ely. 

COMMON    PLEAS. 

Bertie,  Francis  Robert,  Brighton,  Sussex. 

SPECIAL  NOTICE   OF  ADMISSION   IN   THE   COMMON   PLEAS, 

Fitr  last  Day  uf  Michaelmas  Term. 
ClerVs  Name.  To  whom  articled, 

Bywater,  John    Ingram,  No.  23,  Sackville        Ralph  CoUey  Smith,  Lincoln's  Inn. 

Street.  Notice,  dated  2d  Nov.  1835. 

SOLICITORS  TO  BE  ADMltTED  IN  CHANCERY, 
7%tf  Day  after  Michaelmas  Term,  1835. 


Milne,  Thomas,  formerly  of  Manchester ;  now 
of  Cambridge. 

Newport,  William  Charles,  formerly  of  Bog- 
nor,  Sussex ;  at  present  of  Brighton. 

Okey,  Thomas  King,  late  of  No.  9,  Westgate 
Buildings,  Bath  ;  now  of  Hope  Cottage,  St. 
Jacob  and  St.  Philip,  near  Bristol. 

Owen.  William,  the  Younger,  Wem,  County 
of  Salop. 

Parfitt,  Edward,  VVells,  Somerset. 

Pinivard,  George  Robinson,  formerly  of  Nicho- 
las Lane ;  now  of  Seething  Lane. 

Pout,  Frederick, lately  under  articles  to  James 
Leith,  of  Deal,  County  of  Kent.  No  resi- 
dence. 

Price,  Erasmus  Bamsley,  late  of  the  Town  of 
Builth,  Brecon ;  now  of  Rhavader,  Radnor. 

Reed,  Thomas  Jones,  Carmarthen. 

Reynolds,  William,  late  of  Flemming  Street, 
Kingsland  Road ;  now  of  No.  83,  Britannia 
Street,  City  Road. 

Rickett,  Charles,  of  Leeds. 

Smith,  Henry,  late  of  Brighthelmstone,  and  of 
Tenbury,  Worcester;  now  of  Winchcomb 
Street,  Cheltenham.  Gloucester. 

Tomes,  Charles,  the  Younger,  Oxford. 

Tyler,  Henry  Frederick,  Davies  Street,  Berke- 
ley Square. 

Waldron,  Francis,  No.  23,  Queen's  Row, 
Pentonville. 

Welch,  JohnGregory,Cheltenham,GIoucester. 

Wilson,  William  Henry,  late  of  George's 
Grove,  Holloway;  now  of  No.  11,  Aldenham 
Terrace,  Somers  Town. 

Wragg,  Thomas,  No.  7,  Hall  Place,  Kenning- 

.  ton  Lane. 


Clerks'  Name. 
Bywater,    John    Ingram,  No.  23,  Sackville 

Street,  Piccadilly. 
Haves,   Robert,   No.  24,    Charlotte    Street, 

Bloomsbury. 
Norris,  Edward,  No.  7,  Lincoln's  Inn  New 

Square. 
Peters,  Thomas,  No.  6,  Great  Ormond  Street, 

Queen  Square. 
Stockley,  Richard,  Fish  Street  Hill. 


TOWN. 

.  To  whom  articled. 
Ralph  Colley  Smith,  Lincoln's  Inn. 


Thomas  Porrett  Hayes,  Bedford  Row. 

Thomas  Norris,  Lincoln's  Inn. 

William  Yeates  Alban,  Lincoln's  Inn. 

Joseph  Smith,  No.  6,  Coleman  Street ;  assigned 
to  John  Benjamin  Smedlejr,  New  Inn  Build- 
ings,* assigned  to  Edwin  Smith,  Bridge 
Street;  afterwards  assigned  to  Charles  Elmes 
Parker,  Princes  Street,  Spital  Fields. 


COUNTRY. 

Welby,  Charles  Augustus,  Uppingham,  Rut-    Charles  Hall,  same  place, 
landshire. 


If  any  reason  is  known  to  exist  why  any  of  the  above-named  persons  should  not  be  admitted, 
we  understand  that  information  may  be  communicated  to  the  Secretary  of  the  "  laco"- 
porated  Law  Society.'' 
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SUPERIOR  COURTS. 


l0rM  CommMiamvir  Court. 

TRUST. — PURCHASE  BY  TRUSTER. 

One  of  two  trustees  and  executors  hamng  un 
option  from  the  testator  to  purchase  the 
trust  property  at  a  fair  valuation^  purchas- 
ed the  property  at  a  valuation  made  without 
communication  with  the  co-trustee.  Held, 
in  affirmance  of  the  decree  of  the  Court  below  ^ 
that  the  purchase  by  the  trustee  was  con- 
trary to  the  principles  of  the  Court  applica- 
ble to  trusts. 


This  was  a  petition  of  appeal  from  a  decision 
of  the  late  Master  of  the  ilolla.    The  plaintiff 
is  the  son  of  J.  J.  Stockeo,  who  la  1818  made 
a  will  bequeathing  his  moiety  of  a  brewery 
at  Waltham  Green,  to  his  brother,  W.  Stocken 
and  a  Mr.  Dawson,  in  trust  to  pay  an  annuity 
of  150^.  to  his  widow,  and  carry  on  the  busi- 
ness  during    the    minority  of   his  son  and 
daughter;  but  with  an  option  that  his  brother 
William,  who  was  owner  of  the  other  moiety, 
might,  if  he  thought  fit,  purchase  his  moiety 
at  a  fair  valuation.      W.  Stocken  and  Dawson 
were  also  appointed  executors  of  the  will. 
The  testator  died  in  1820,  and  shortly  after- 
wards W.  Stocken,  having  elected  to  purchase^ 
procured  a  valuation  to  be  made  of  the  pro- 
perty, and  having  applied  a  portion  of  the  al- 
leged  valuation  to  the  payment  of  debts  and 
legacies,  and  invested  the  remainder  in  a  mort- 
gage, continued  to  carry  on  the  business  on 
his  own  account.     William  died  in  1824.    The 
nephew,  by  his  bill  filed  in  1826  against  W. 
Stock en*8  representative,  charged  that  th^ya- 
] nation    was    collusive    and  fraudulent,  and 
prayed  that  the  sale  might  be  set  aside.    The 
Master  of  the  Rolls,  on  the  hearing  of  the  case, 
expressed  a  strong  opinion  of  the  impropriety  of 
trustees  becoming  purchasers,  declared  that 
the  sale  could  not  be  supported,  and  decreed 
that  no  contract  for  a  sale  had  taken  effect, 
and  that  an  account  must  be  taken  of  all  4tc 
profits  that  had  been  made  since  the  death.'of 
the  testator,  J.  J.  Stocken. 

Mr.  Jacob  and  Mr.  Bethell,  in  support  of 
the  appeal,  contended  that  this  decree  was  an 
improper  straining  of  the  principle  that  go- 
verned the  Court  with  reference  to  trustees, 
and  that  the  decree  was  in  other  respects  un- 
just and  incapable  of  being  carried  into  effect, 
because  it  required  an  account  of  the  profits 
after  the  purchaser  had  much  improved  the 
trade  and  brought  new  capital  into  the  business, 
and  because  it  took  no  notice  of  the  care  and 
attention  bestowed  on  that  business,  but  di- 
rected that  the  plsuntiff  should  have  a  moiety  of 
all  the  profits  from  whatever  source  they  might 
be  derived. 

Mr,  fFigram,  Mr.  Kindersley^  and  Mr. 
Duchwftrth  for  the  respondents,  in  support  of 
the  decree  of  the  Court  belmv,  argued  that 
the  appellants,  in  allowing  more  than  four  years 
to  elapse  before  they  entered  their  appeal,  had 
in  some  measure'  precluded  themselves  from 
effectually  complaining  of  the  hardship  of  the 


decree,  while  they  had  at  the  same  time  rea- 
dered  it  still  more  difficult  for  the  plaintiff  to 
ascertain  what  was  the  real  value  of  the  build- 
ings, stock  in  trade,  and  goodwill  at  the  time  the 
f)roperty  was  purchased  under  a  fictitious  va- 
uation.  Substantial  justice  could  not  be  done 
now  in  any  other  manner  than  by  confirming 
that  decree  of  the  Master  of  the  Rolls,  which 
annulled  the  sale  and  gave  to  each  party  their 
share  of  the  profits  of  the  trade.  This  was 
consonant  witn  the  principles  of  the  Court, 
when  applied  to  the  case  of  trustees;  and  no- 
thing had  been  stated  to  make  the  defendant's 
case  an  exemption  to  the  rule. 

Sir  C  C,  Pepys,  having  stated  the  facts  of 
the  case,  said,  the  decree  pronounced  in  IHdO, 
directed  accounts  of  the  profits  of  the  brewery 
to  be  taken,  from  the  death  of  John  Stocken 
up  to  the  death  of  William,  and  from  William's 
death  downwards ;  and  also  of  what  come  into 
the  hands  of  Dawson.    The  petition  of  appeal 
from  that  decree  was  presented  in  1834,  and  it 
complained  of  that  part  of  the  decree  which 
set  aside  the  sale,  and  directed  the  mode  of 
taking  the  accounts,  but  it  did  not  compkdn 
of  that  part  of  the  decree  which  appeared  to 
this  Court  to  be  erroneous,    subjecting  W. 
Stocken's  own  moiety  to  the  common  account. 
The  petitioners  said  that  W.  Stocken  gave  fuU 
value  for  the  share  of  the  concern ;  but  it  was 
objected  to  him,  that  he,  being  a  trustee,  could 
not,  by  the  rules  of  this  Court  applicable  to 
trustees,  be  a  purchaser  of  the  trust  property. 
The  Master  of  the  Rolls  said,  that  under  the 
circumstances  laid  before  him,  he  thought  W. 
Stocken  should  put  himself  in  the  situation  of 
a  stranger  to  the  trust  property.    The  pro- 
perty was  valued,  it  appeared,  under  the  eye 
of  W.  Stocken,   without  any  communication 
witfi    Dawson,    the    other    executor.      The 
proper  steps  were  not  taken  in  the  contract 
of  purchase.    The  Master  of  the  Rolls  seemed 
by  his  decision  to  have  seized  on  the  main  points 
o^  the  case.    The  whole  matter  will  come  be- 
fore the  Court  again  upon  the  Master's  re- 
port, and  then  the  Court  will  do  what  may 
appear  right.    The  opinion  of  the  Court  is, 
that  no  alteration  can  be  made  in  the  decree  as 
far  as  it  directs  accounts  of  the  profits ;  but 
the  decree  is  erroneous  in  directing  the  de- 
fendants (the  appellants)  to  pay  to  the  estate 
of  John  J.  Stocken  all  the  profits  that  the 
Master  should  find.    The  decree  below  there* 
fore  is  to  be  varied  in  that  respect,  but  as  the 
appellants  appealed  from  the  whole  decree, 
they  are  to  pay  the  whole  costs. 

Stocken  v.  Stocken,  before  the  Lords  Com*, 
missioners,  at  Lincoln's  Ion,  August  4th,  5th, 
6th,  and  24th»  1835. 

%i\ivCi  3Benc$  practice  Court. 

INSOLVBNT's  discharge. — CONDITION  FOR 
WITHDRAWING  OPPOSITION.  —  CONTRACT 
BftOKBN. 

The  Court  will  not  permit  a  defendant  to  be 
held  to  hail  on  a  bill  of  exchange,  given 
in  consideration  of  a  debt  mentioned  in 
his    Insolvent's  schedule,   after   his  dis^ 
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charge,  if  the  tame  shall  have  f*Fen  accepted 
as  a  consideration  for  wUhdrawing  an  op' 
posithn  to  his  discharge. 

A  rule  kaTinfr  been  obtained  for  delivering^ 
up  the  bail  bond  to  be  cancelled,  on  the  de- 
fendant's entering  a  common  appearance,  ou 
the  ground  that  he  had  been  freed  by  the  In- 
solvent Debtors'  Act  from  the  debt  which  was 
the  cause  of  action. 

It  appeared  from  the  facts  shewn  upon  the 
affidavits,  that  the  plaintiff,  who  was  a  clergy, 
man,  had  given  to  the  defendant  a  bill  of  ex- 
change for  330/.  to  be  discounted.  He  ob-- 
tained  cash  for  the  bill,  but  appropriated  tbe 
proceeds  to  his  own  use,  and  the  plaintiff  was 
compelled  tu  pay  the  bill  on  its  becoming  due. 
The  defendant  was  subsequently  ascertained  to 
be  in  custody  for  debt  by  the  plaintiff,  who 
then  lodged  a  detainer  against  him  for  the 
amount  of  the  bill ;  but  a  compromise  was 
afterwards  effected  by  the  defendant  giving  his 
cognovit  for  the  debt  and  interest,  which  then 
amounted  to  423/.  2s.  The  defendant  subse- 
ouently  obtained  his  discharge  through  the 
Insolvent  Court,  when  the  plaintiff's  debt  was 
put  into  the  schedule,  to  the  amount,  however, 
of  208/.  only.  Notice  of  opposition  wasi  given 
by  the  plaintiff  before  the  defendant's  discharge, 
but  it  was  not  followed  up,  on  the  latter 
giving  a  promise  that  he  would  give  bills  im- 
mediately after  his  discharge,  for  the  full  amount 
of  the  debt  due,  and  his  son  giving  an  under- 
taking that  he  should  accept  tbcin,  or  that  he 
(the  son,)  would  become  answerable.  A  few 
days  after  the  discharge  of  the  defendant  he 
went  to  the  agent  of  the  plaintiff,  and  gave 
two  bills,  at  six  and  twelve  months'  date  res- 
pectively, of  the  amount  of  106/.,  and  122/. 
rhe  first  of  these  was  duly  honored,  but  the 
second  was  not  paid,  and  in  consequence  the 
present  action  was  commenced,  and  the  de- 
fendant arrested. 

In  support  of  the  motion,  it  was  sworn  that 
the  debt  amounted  to  208/.  only;  while  on 
the  other  side,  affidavits  were  made  that  423/. 
was  the  real  amount  due  on  the  defendant's 
discharge.  A  similar  application  to  the  present 
had  been  made  at  chambers,  but  dismissed,  on 
the  ground  that  the  affidavits  did  not  state  that 
the  bill  wasgiven  in  respect  to  the  debt  mention- 
ed in  the  defendant's  schedule;  but  that  fact  was 
now  supplied. 

Cause  was  now  shewn,  when  the  affidavits 
of  the  plaintiff's  agent  were  put  in,  in  which 
it  was  positively  denied  that  the  bills  were 
given  in  respect  of  the  208/.  in  the  defenduit's 
schedule,  but  of  the  whole  debt  of  423/.,  and 
it  was  contended,  that  even  admitting  the  bill 
to  be  void,  as  contrary  to  the  principle  of  the 
Insolvent  Act,  as  it  had  been  given  to  com- 
promise  an  opposition,  yet  except  as  regarded 
Che  208/.  the  defendant  was  not  discharged, 
and  that  he  was  therefore  still  liable  for  the 
difference  between  that,  and  423/.  But  it  was 
also  submitted,  that  the  giving  the  bills  by  the 
defendant  was  a  voluntary  act,  (supposing  both 
the  agreement  with  the  agent,  ana  the  son's 
undertaking,  to  be  void  for  want  of  a  considera- 
tion,) and  was  therefore  good  in  law,  as  it  had 


been  frequently  held  that  an  insolvent,  after 
his  discharge,  was  at  liberty  to  renew  his  for- 
mer liability.  The  first  case  was  similar  to 
oue  where  the  defendant  being  arrested  for 
debt,  although  he  could  not  be  regularly  ar- 
rested for  the  same  sum  again,  yet  if  he  subse- 
(fuently  gave  a  fresh  bill,  he  would  be  again 
liable  to  the  same  consequences.  Here,  the 
bill  was  given  after  the  defendant's  discharge, 
and  he  had  therefore  incurred  a  fresh  liability. 
In  cases  which  had  been  before  decided,  a 
degree  of  duress  had  been  used ;  but  in  the 
present  case  no  such  means  had  been  employed, 
and  it  was  sworn  by  the  pluntiff^s  agent,  that 
the  defendant  came  voluntarily  and  gave  him 
the  bills.  No  action  would  lie  on  the  agree- 
ment, as  it  must  be  admitted  that  that  was 
void ;  and  the  bills  having  been  voluntarily 
given,  the  Court  ought  not  to  interfere,  if 
there  was  any  fraud  the  defendant  participated 
in  it. 

The  Court,  without  hearing  the  agreements 
contrh,  said,  that  the  rule  must  be  absolute. 

The  opposition  to  the  defendant's  discharge 
being  withdrawn  upon  the  agreement,  and  the 
defendant  having  complied  with  the  terms  of 
that  agreement  immediately  on  his  discharge,the 
natural  conclusion  was  that  the  bills  were 
given  in  consideration  of  the  opposition  being 
withdrawn.  From  a  perusal  of  the  cases  be- 
fore decided  it  would  appear,  that  the  principle 
of  the  law  was,  that  an  opposition  bemg  with- 
drawn on  the  receipt  of  a  security,  was  a  pro- 
ceeding directly  contrary  to  the  provisions  of 
the  act,  such  a  step  being, hurtful  to  the  inter- 
jests  of  the  rest  of  the  creditors.  Under  these 
cyircumstances  the  bail  bond  must  be  delivered 
nprto  be  canceUed. 

Rule  absolute,  with  costs. — Gould^  clerh,  v. 
Williams.T.  T.  1836.  K.  B.  P.  C. 


BILL  OP  COSTS. — REVIEWAL  OF  TAXATIOK.— 
RULB  DISCHARGED. — ^INTERFERENCE  OF 
COURT.  —  DISBURSEMENTS.  —  DISCRETION 
OF  ATTORNEY  AS  TO  AMOUNT. — DIRECTIONS 
FROM  CLIENT. 

The  Court  voilt  not  entertain  anohjection  to  a 
bill  of  costs  for  certain  items  being  intro^ 
duced,  which  it  is  alleged  belong  properly 
to  the  cash  account^  after  the  bill  shall  have 
been  disposed  of  and  a  rule  obtained  for  its 
reviewal  bp  the  master,  discharged. 

An  attorney  muy  introduce  disbursements  into 
his  bill  of  costs,  even  though  he  has  nodis* 
cretion  over  their  amount,  if  he  has  re^ 
ceivedna  specific  instructions  from  his  client 
as  to  the  appropriation  of  the  money, 

A  rule  nisi  had  been  obtained,  calling  upon 
the  defendant's  late  attorney  to  shew  cause 
why  certain  sums  should  not  be  expunged 
from  his  bill  of  costs,  which  he  had  delivered 
to  the  defendant,  and  included  in  a  cash  ac- 
count, also  delivered,  and  why  he  should  not 
pay  to  the  said  defendant  tlie  costs  of  taxation 
of  the  said  bill  and  of  the  application. 

It  appeared  from  the  facts  she>vn  upon  the 
affidavits,  that  bills  to  the  amountof491/.  18#.4</. 
were  delivered  to  the  defendaat,  which  4>n  tax* 
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ation  were  reduced  by  the  sum  of  80/.  16#.  3V. 
A  rule  to  review  this  taxation  was  obtained, 
but  discharged  with  costs;  and  a  Judge's  order 
was  then  made  tor  granting  the  costs  of  tbe 
taxation  to  the  attorney ;  which  having  been 
done,  an  attachment  for  their  payment  was 
Issued.  Tbe  present  rule  was  next  moved  for, 
tbe  object  of  which  was,  by  removing  the  sums 
in  question  from  the  bill,  to  reduce  its  amount 
more  than  one-sixth,  which  would  have  the 
effect  of  entitling  the  defendant  to  tbe  costs  of 
taxation,  and  of  staying  tbe  attachment.  Tbe 
two  sums  sought  to  be  removed  from  the  bill, 
it  anpeared,  were  introduced  asdisbursemenis, 
while  from  the  cash  account  annexed  it  ap- 
peared that  a  sum  of  money  excee<ling  their 
amount  had  been  received  from  tbe  defendant. 
It  was  now  submitted  on  these  facts,  tbat 
there  was  nothing  objectionable  in  the  intro- 
duction of  the  items  in  question  into  the  bill. 
If  the  money  spoken  of  had  been  given  to  the 
attorney  for  the  specific  purposes  to  wbich  the 
sums  bad  been  applied,  their  introduction 
might  be  considered  to  be  improper ;  but  no 
such  purpose  was  shewn.  In  a  case  pointed 
out,  where  an  attorney  had  introduced  tbe 
amount  of  debt  and  costs  paid  to  him  by  tbe 
defendant  for  tbe  purpose  of  satisfying  the 
plaintiff  in  bis  bill,  for  tbe  purpose  of  increas- 
ing its  amount,  tbe  Court  had  held  it  to  be 
improper ;  but  that  case  was  not  at  all  like  the 

Present.  A  ca$e  was  also  now  cited,  where  tbe 
!ourt  had  held,  that  an  attorney  was  entitled 
to  insert  in  bis  iiill  of  costs  the  amount  paid  to 
a  proctor  employed  for  his  client,  and  that  in 
considering  whether  more  than  one-sixth  had 
been  struck  off  the  bill,  the  sum  »o  paid  must 
be  taken  in  the  amount  of  the  bill.  80  in  aao^ 
ther  case,  the  Court  had  refused  to  permit  an 
attorney  to  increase  the  amount  of  his  bill  af- 
ter more  than  one-sixth  bad  been  taxed  off,  by 
adding  a  sum  received  from  his  client  to  pay 
into  Court,  to  both  sides  of  his  account.  The 
Court  having  prevented  an  attorney  from  pro- 
tecting biiiiself  from  paying  costs  of  taxation, 
by  introducing  items  in  his  bill  which  be  was 
not  entitled  to  do ;  so  also,  they  would  prevent 
the  defendant  in  this  case  from  profiting  in 
like  manner  by  striking  items  out  of  his  at- 
torney's bill  wbich  were  properly  charged 
therein.  Besides,  tbe  whole  matter  having 
been  referred  to  the^  master,  any  objection 
snould  have  been  then  taken,  or  subseouently 
on  the  discussion  of  the  rule  sought  to  ue  ob- 
tained for  reviewing  the  taxation.  The  pre- 
sent case  had  in  point  of  fact  been|deciaed, 
and  this  application  was  mereMan  attempt  to 
obtain  a  reviewal  of  the  taxation.  The  rule 
ought  therefore  to  be  discharged. 
£>  In  support  of  tbe  rule,  it  was  contended, 
that  the  question  had  not  been  derided  in  any 
way.  On  tbe  rule  for  tbe  reviewal  of  the  tax- 
ation, the  point  arirued  was  as  to  the  gross 
amount  allowed.  The  subsequent j  application 
for  the  attachment,  and  its  issuing,  compelled 
tbe  defendant  to  come  to  the  Court  to  consider 
whether  the  introduction  of  tbe  items  alluded 
to  in  the  bill  of  costs  was  authorized.  The 
case,  it  was  conteaded,  was  precisely  simihir 


to  that  first  alluded  to,  where  the  attorney  bad 
introduced  into  his  bill  the  amount  of  debt 
and  co^u  given  to  him  by  the  client  to  satisfy 
a  particular  claim.  There  the  attorney  coulct 
exercise  no  discretion  as  to  the  amount  which 
he  was  to  pay,  and  the  Court  therefore  held, 
that  be  had  no  right  to  introduce  tbe  sum  into 
his  bill  of  costs.  The  principle  to  be  drawn 
from  tbe  other  cases  cited,  was,  that  where  no 
opinion  or  judgment  could  be  exercised  by  the 
attorney  in  the  payment  of  money,  the  items 
could  not  be  properly  introduced  into  the  bilL 
The  sums  in  tbe  present  case  were  of  that  na- 
ture, and  should  not  therefore  have  been  set 
down  in  the  attorney's  bill. 

The  Court  was  of  opinion  tbat  the  case 
might  have  been  fully  answered  by  the  objec- 
tion taken ;  that  the  matter  in  dispute  had  been 
beard  and  decided  befcire ;  because  the  parties, 
when  arguing  the  case  upon  the  rule,  should 
have  introduced  everv  question  on  which  they 
could  raise  an  objection.  With  regard  to  the 
other  point,  if  the  money  paid  to  the  attorney 
by  the  defendant,  had  been  shewn  to  have  been 
given  for  the  specific  purpose  of  paying  the 
demands  to  which  the  items  in  the  bill  had 
reference,  they  uould  then  have  been  impro- 
perly introduced ;  but  tbat  was  not  shown  to 
be  the  case,  although  the  money  given  to  the 
attorney  by  his  client,  was  given  generally  for 
the  purpose  of  paying  certain  demands,  over 
the  amount  of  which  tbe  attorney  had  no  dis- 
cretion :  such  payments  would  be  disburse- 
ments, and  might  be  properly  introduced  into 
the  bill.  The  present  rule  must  be  discharged, 
and  with  co>ts. 

Rule  discharged  with  costs. — Harrison  v. 
fFurd,  T.  T.  1836.    K.  B.  P.  C. 


EJECTMENT.  —  SERVICE  OF  DECLARATION.—' 
ABSENCE  OP  TENANT. 

In  ejeciment^  a  sereice  of  the  declaration^  bp 
ttffijuing'  the  same  to  the  dof»r  of  the  hou$e, 
no  person  being  therein,  is  insufficient  fur 
judgment  against  the  casual  ejector, 

A  motion  was  made  for  a  rule  for  judgment 
against  tbe  casual  ejector.  It  happened  that 
the  service  of  the  declaration  was  effected 
by  fixing  a  copy  to  tbe  door  of  the  house,  no 
person  being  therein. 

Tbe  Court  decided  this  was  a  proper  service. 
Proceedings  should  be  taken  as  in  a  vacant 
possession. 

Rule  refused— Z>otf  y.  Roe^  T.  T.  1835. 
K.  B.  P.  C. 


DEPENDANT    IN     CUSTODY     OP     MARSHAL. — 
charoino  with  ATTACHBIENT. 

To  charge  a  defendant  in  custody  of  the  mar-' 
shalwith  an  attachment  for  non-payment  of 
costs,  it  should  be  lodged  teith  the  sheriff. 

Permission  was  applied  for  to  charge  a  de- 
fendant, in  custody  of  the  marshal,  but  now 
before  the  Court,  with  an  attachment  for  non- 
payment of  costs. 


Svperior  Courts:  Exchequer, ^Answers  to  (hieries. 
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The  (7o»r/5aid,  that  the  proper  mode  would 
be,  to  lodnre  the  attachmeRt  with  the  sherifF, 
who  would  take  the  defendant  immediately  on 
his  discharge  from  the  marshal. 

Motion  refused. — Boucher  v.  Stmms,  T.  T. 
1835.    £zch. 


PROFBRT  OP  LETTBR8  OF  ADMINIBTAATION. — 
GRANT  OF  LETTERS. 

ji  declaration  in  an  action  brought  by  an  ad- 
min$$trator  to  an  intestate,  containing  a 
profert  <y  the  letter*  of  administration^ 
without  alleging  by  whom,  or  upon  what 
authority  they  were  granted,  was  held  to 
be  bad,  on  demurrer » 
Thb  was  an  action  on  a  promissory  note, 
^ven  liv  an  intestate,  the  wife  suing  as  execu- 
trix.   The  declaration  concluded  with  a  pro- 
fert  of  the  letters  of  administration ;  to  which 
there  was  a  special  demurrer,  on  the  ground 
that  it  did  not  appear  by  what  authority  the 
letters  of  administration  were  granted. 

In  support  of  the  demurrer,  it  was  contended 
that  it  was  necessary  letters  of  administration 
should  be  granted  before  the  action  could  be 
brought ;  and  it  should  therefore  be  specified 
in  the  declaration  that  they  were  granted  to 
the  plaintiff,  as  well  as  by  whom,  and  upon 
what  authority,  in  order  that  the  propriety  of 
the  grant  might  be  ascertained. 

On  the  other  hand,  it  was  submitted,  that 
the  profert  of  the  letters  was  only  for  the  pur- 
pose of  enabling  the  defendant  to  have  oyer^ 
if  he  wished  for  further  particulars  concerning 
them.  The  proper  course  would  have  been 
for  the  defendant  to  crave  oyer,  and  then  to 
have  demurred,  as  was  the  usual  mode  when 
a  deed,  of  which  profert  was  made,  was  not 
properly  set  out.  It  could  not  be  concluded 
that  the  letters  were  not  properly  granted, 
when  being  brought  into  court  an  opportunity 
of  inspection  was  afforded. 

The  Court,  after  some  further  observations 
in  support  of  the  demurrer,  said  that  the  ob- 
jection must  prevul,  but  the  plaintiff  was 
entitled  to  amend  on  payment  of  costs. 

Leave  to  amend  accordingly. — Hughes  Sf 
Wife  V.  Wiliiams,  T.  T.  1835.    Exch. 


an  officer  of  his  own  selection  by  letter,  but 
without  paying  the  postage.  The  letter  was  in 
consequence  refused,  and  was  sent  back  to  the 
Dead  Letter  Office  at  the  Post  Office. 

Cause  was  now  shewn,  and  the  affidavits,  put 
in  in  answer  to  this  statement,  shewed  that  the 
clerk  applied  to  the  deputy's  office  for  a  war- 
rant, and  was  asked  whether  he  had  any  par- 
ticular officer  to  whom  he  desired  the  warrant 
should  be  directed.  He  replied  in  the  nega- 
tive, and  it  was  now  denied  that  the  plaintiff  or 
his  attorney  had  any  knowledge  of  the  officer 
to  whom  it  was  addressed,  or  that  they  wished 
to  piake  him  a  special  bailiff  in  the  case.  It 
was  a  common  practice  to  send  warrants  by 
post,  and  particular  enquiries  had  been  made 
at  the  deputy's  office,  whether  any  rule  existed 
as  to  paying  the  postage  of  the  letters,  and  the 
reply  was  that  there  was  not.  On  these 
grounds  it  was  contended,  that  the  fault  was 
clearly  with  the  sheriff's  officer,  who  should 
have  taken  in  the  letter;  the  sheriff  ough( 
therefore  to  be  answerable.  If  the  plaintiff  or 
his  attorney  had  been  guilty  of  any  neglect, 
the  sheriff  had  his  remedy  by  action.  It  was 
also  contended,  that  time  had  been  given  for 
returning  the  writ. 

In  support  of  the  rule  it  was  urged,  that  the 
officer  could  not  be  called  upon  to  pay  the 
postage.  The  letter  should  have  been  post 
paid,  or  the  money  left  at  the  deputy's  office. 

The  Court  made  tlie  rule  absolute.  The 
sheriff's  officer  was  not  bound  to  pay  the  post- 
age, and  he  could  not  know  whether  the  letter 
was  connected  with  his  public  office.  If  the 
warrant  had  lieen  sent  from  the  deputy's  office, 
he  might  have  known  the  hand-writing,  and 
would  have  taken  in  the  letter.  The  time 
which* llad  elapsed  for  the  sheriff  to  return  the 
writ,  was  in  point  of  fact  allowed  for  him  to 
tidce  out  the  present  rule. 

Rule  absolute.— ^tfr/  v.  IFeatherley.  T.  T. 
1835.  Excheq. 


ANSWERS  TO  QUERIES. 


WRIT. — MEANS     OF     TRANSMISSION     TO     THE 
COUNTRY  sheriff's   OFFICE. 

A  sheriff  in  the  country  cannot  be  called  upon 
to  return  a  writ  obtained  at  the  office  of  the 
sheriff^s  deputy,  in  London^  and  sent  by 
the  plaintiff  in  an  unpaid  letter  to  the 
sheriffs  nfficer  in  the  country,  by  whom  it 
was  refused,  and  in  consetjuence  sent  bach 
to  town. 

A  rule  had  been  obtained  on  behalf  of  a  she- 
riff, to  shew  cause  why  another  rule,  calling 
upon  him  to  make  a  return  to  a  writ  oi  capias, 
should  not  be  discharged.  The  affidavits  on 
which  the  rule  was  obtained,  stated  that  the 
plaintiff's  attorney  brought  the  cafnas  to  the 
office  of  the  sheriff's  deputy,  in  London,  and 
obtained  a  warrant  on  it.    This  he  then  sent  to 


Comnuin  Eafo. 

REPORT   OF    ARBITRATION. — LIBEL.     VOL.  10^ 
P.  400. 

I  do  not  see  how  a  mere  statement  of  the 
result  of  the  arbitration  can  be  deemed  libel- 
lous. Duncan  v.  Thwaites,  3  B.  &  C.  556. 

Si'ES. 


POLICY  OF  ASSURANCE.  VOL.  10,  P.  400. 

Policies  of  insurance  against  fire,  are  not  in 
their  nature  assignable,  for  they  are  only  con- 
tracts tu  make  good  the  loss  which  the  contract- 
ing party  himself  shall  sustain  $  nor  can  the 
interest  in  them  be  transferred  from  one  per- 
son to  another  without  the  consent  of  the  office. 
Park  on  Insurance,  %62.  Some  offices  are  less 
strict  than  others ;  but  in  marine  insurances 
the  policy  may  he  transferred.  Delaney  v. 
Stoddart,  i  T.  R.  26.  Spes. 


82 


An8wer$  to  Queries, — Queriee. — The  Editor's  Letter  Box. 


EXECUTION.      VOL.  10,  P.  4G4. 

The  cases  of  Crawford  v.  Sntchwell,  2 
Stra.  1218,  Smith  v.  Patten,  1  Marsh.  474, 
S.  C.  ti  Taunt.  115,  clear  away  all  doubts. 
The  defendant,  it  appears,  has  taken  no  ad- 
vantage of  pleadinfc  the  misnomer,  but  has 
omitted  it.  Under  these  circumstances,  there- 
fore, I  think  that  theplaintiffis  completely  jus- 
tified in  taking  the  defendant  on  such  execution 
in  the  name  in  which  he  was  sued.  As  to  the 
indemnification  which  the  sheriff  might  re- 
quire in  making  such  execution,  it  is  expressly 
stated  in  3  Wils.  345,  2  Saund.  100,  that  "  al- 
though the  process  under  which  the  sheriff 
takes  the  person  or  goods  of  the  defendant  be 
voidable,  3  Wils.  345,  or  erroneous,  and  of 
which  the  defendant  might  have  availed  himself 
in  the  original  action,  yet  such  a  writ  is  a  su^ 
eient  justification,  2  Saund.  100,  for  the  sheriff, 
in  an  action  of  trespass  against  him ;  for  the 
sheriff  is  a  ministerial  officer  in  the  execution 
of  writs,  and  is  not  to  examine  their  legality. 

D.  H.  S. 


DEVISE.     VOL.  10.  p.  400. 

The  condition  being  performed,  the  estate 
does  not  go  over.  Whether  the  son  takes  any 
interest,  depends  upon  whether  the  father  ha« 
made  any  aisposition  of  the  estate.  If  he  has 
not,  the  estate  will  descend  to  the  son  as  heir 
to  his  father.  Spes. 


BEQUEST. — "  PBOPEBTY."      VOL.    10,    P.  416. 

The  "  cash,"  "bonds," &c.,  will  not  pass  to 
K.  O.,  she  having  a  legacy.  If  a  man  bequeath 
1,200/.  to  J.  S.t  and  by  general  words  gives  all 
his  goods,  chattels,  and  nousehold  stuff,  in  and 
about  his  house,  to  the  said  J,  S.,  the  money 
in  the  house  will  not  pass,  he  having  a  parti- 
cular legacy  devised  to  him.  2  Chan.  Rep. 
190.  The  phrase  "  all  my  property,"  stand- 
ing alone,  would  be  sufficient  to  pass  the  ar- 
ticles enumerated ;  Popham  v.  Aylahury, 
1  Amb.  69.  ITie  words,  "  all  my  property," 
are  more  comprehensive  than  those  used  in 
the  case  in  Ambler;  so  are  they  than  the 
words  "  goods  and  chattels,"  which,  standing 
alone.  Lord  Eldon  said,  would  pass  all  the 
personal  estate.  Stuart  v.  Marquis  of  Bute ^  1 1 
Yes.  666.  Spes. 


QUERIES. 


Commoti  EaiD. 

BILL  OF  SALE. — EXECUTION. 

A,  B.  bargains  and  sells  unto  C.  />.,  in  con- 
sideration of  400/.,  all  the  furniture  in  his 
house,  &c.,  upon  trust,  &c.,  and  under  which 
deed  regular  possession  was  given  unto  C.  Z>. ; 
it  has  since  appeared,  that  the  assignor  had 
previous  to  his  execution  of  the  bill  of  sale, 
several  judgments  against  him,  and  under  one 
of  them  an  execution  has  been  put  in  on  the 
assigned  prembes :  Is  the  execution  effective 
as  against  the  security  of  C,  D,i 


BILL  OP  SALE. — ^BANKRUPTCY. 

_  Will  an  act  of  bankruptcy,  committed  by 
A,  B.  within  three  months  previous  to  the  ex- 
ecution of  a  biU  of  sale  to  C,  Z>.,  under  which 
actual  possession  was  given,  and  good  and 
bona  fide  consideration  passed,  affect  the  secu- 
rity of  C,  Z>.  in  the  event  of  a  fiat  In  bank- 
ruptcy being  issued  thereon  ?  F.  B. 


lAfD  oC  9ro|iarts  xiOr  Conbcsxticinji. 

INHERITANCE. — SISTERS. — NEPHEW. 

A,,  an  unmarried  female,  is  seised  in  fee 
simple  of  a  freehold  estate.  She  had  three 
sisters,  two  unmarried,  and  the  third  a  widow, 
who  died  in  A*%  lifetime,  leaving  a  son  ;  the 
two  unmarried  sisters  are  living :  A.  died  in- 
testate. Does  the  estate  go  to  the  two  sisters 
in  moieties,  or  does  A.*%  nephew,  the  son  of 
the  deceased  sister,  take  a  third  jointly  with 
his  aunts  ?  C.  G. 


BEQUEST  FOR  LIFE. 

A,  gave  his  residuary  estate,  which  consisted 
of  money  in  the  funds,  as  follows,  viz.—"  The 
dividends  to  his  brother  and  bister,  B.  and  C, 
for  life,  and  after  the  decease  of  the  survivor  of 
them^  the  principal  to  be  divided  equally  be- 
tween D.  and  E,,  bis  nephews  ;  or  in  case  of 
the  death  of  one  of  his  said  nephews,  the  whole 
to  go  to  the  survivor.  Z).  and  E,  are  both  dead, 
leaving  the  legatees  for  life  {B,  and  C)  them 
surviving.  What  therefore  becomes  of  the 
principal  upon  the  decease  of  B,  and  C,  ? 

J.  H* 


THE  EDITOR'S  LETTER  BOX. 


The  decisions  in  the  superior  Courts,  com-^ 
prised  in  the  Legal  Observer,  are  contributed 
by  regular  reporters.  Barristers  of  the  several 
Courts.  They  are  all  originally,  and  many  of 
them  exclusivelv,  prepared  for  this  work.  The 
importance  of  tne  matter  they  contain,  will  in- 
duce us  to  publish  a  digested  Index  thereof  at 
the  end  of  each  Volume,  which  will  be  included 
in  one  of  the  Supplements  without  any  addi- 
tional charge. 

The  Letter  of  "  a  poor  Clerk"  arrived  too 
late  for  the  last  number ;  and  the  lectures  to 
which  he  refers  having  been  delivered,  it  is 
useless  to  publish  his  remarks.  We  recom- 
mend him  to  write  to  the  proper  official  au- 
thority on  the  subject. 

The  observations  of  D.  H.  on  im(|ualified 
practitioners  at  tiie  sessions,  shall  be  inserted 
next  week,  if  possible.  We  are  quite  willing 
that  the  matter  should  be  discussed  on  both 
sides. 

The  remarks  on  the  proposed  admission  of 
attorneys  on  one  Roll  for  all  the  Courts,  instead 
of  separate  admissions  in  each,  shall  appear 
next  week. 

The  Queries  of  N.  M.  £.  have  been  received. 


^ht  Utqal  <!^Ii0erli^r« 
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'       «  QDod  magis  ad  nm 
Ptortinet,  et  nescire  maloi^  est,  agiUmus. 


HORAT. 


ON  THE  LAW  RELATING  TO  FREE 
GRAMMAR  SCHOOLS. 


A  CBANGB  bfts  lately  taken  place  in  the 
feeling  of  Courts  of  Equity,  respecting  the 
construction  of  wills  and  deeds,  founding 
free  Grrammar  Schools. 

Lord  Eldon  repeatedly  held,  that  when 
the  school  intended  to  be  established  was  a 
grammar  school,  ^e  trustees  could  not 
convert  it  into  a  school  for  teaching  writ- 
ing and  arithmetic.  Thus  in  the  case  of  the 
Attorney  General  v.  Hartley,  •  it  was  held, 
that  an  endowment  of  a  free  grammar  school, 
without  more,  means  a  school  for  teaching 
the  elements  of  the  learned  languages,  al- 
though in  that  ca£e  usage  was  admitted  to 
control  the  construction;  and  in  the  case  of 
the  Highgate  Ghrammar  School,  *»  on  which 
that  learned  lord  bestowed  very  great  atten- 
tion, he  said  that  prior  decisions  on 
the  subject  authorized  and  required  him  to 
say,  that  when  a  free  grammar  school  is  in- 
stituted, it  does  not  mean  a  school  for  teach- 
ing merely  reading  and  writing,  but  it  is 
a  school  for  gnunmar  in  this  sense,  that 
boys  are  there  to  be  taught  those  languages 
wluch  we  know  are  taught  in  almost  all  of 
what  are  called  grammar  schools  in  the 
kingdom  ;  and  accordingly  as  it  was  held, 
on  the  construction  of  the  instruments  es- 
tablishing it,  to  be  a  grammar  school  for 
instruction  in  the  dassics ;  and  the  trustees 
were  not  permitted  to  convert  it  into  a 
school  for  teaching  merely  English,  writing, 
and  arithmetic,  though  it  had  ceased  from 
before  the  time  of  living  memory  to  be  a 
place  for  classical  education,  and  though  it 
appeared  from  old  regulations,  that  elemen- 
tary instruction  in  English  had  always  been 
one  of  the  objects  of  the  institution. 

The  feeling,  however,  is  now  to  admit 


•2Jac.&W.374. 

b  Attorney  General  v.  Earl  qf  Mamfield,  3 
Riiss.  621. 

VOL.  XI. — NO.  302, 


the  introduction  of  reading,  writing,  and 
arithmetic,  even  into  strict  grammar  schools. 

Thus  in  the  case  of  the  Attorney  General 
V.  Haberdashers*  Company, «  Lord  Lynd- 
hurst  allowed  a  provision  for  giving  instruc- 
tion in  writing  and  arithmetic,  to  be  intro- 
duced into  a  scheme  for  the  management 
of  a  free  grammar  school.  But  it  is  to  be 
observed  that  this  order  was  not  opposed. 

In  a  later  case,  however,  on  the  cause 
coming  on  for  further  directions  on  the 
master's  report,  a  question  was  raised  as  to 
the  propriety  of  the  introduction  of  a  pro- 
vision for  the  teaching  of  writing  and  arith- 
metic into  the  scheme  for  the  management 
of  a  grammar  school. 

Mr.  Pemberion,  for  the  relators,  said  the 
only  ground  which  had  been  relied  upon 
in  any  of  the  cases  for  the  exclusion  of  such 
subjects  of  instruction  as  were  best  fitted 
for  commercial  purposes,  from  the  educa- 
tion to  be  given  at  grammar  schools,  was 
this  ;  that  instruction  in  such  subjects  was 
inconsistent  with  the  nature  of  the  institu- 
tion. It  was  assumed,  that  the  teaching  of 
grammar  meant  nothing  but  the  teaching 
of  the  learned  languages ;  and  that  to  give 
instruction  in  vnriting  and  arithmetic,  those 
parts  of  education  which  were  most  useful, 
and  most  wanted  by  a  large  proportion  of 
the  objects  of  those  charitablQ  institutions, 
would  be  to  divert  the  charity  from  the 
purpose  contemplated  by  the  founder.  It 
was  true,  that  in  this  case,  the  art  of  gram- 
mar was  the  only  subject  of  instruction  ex- 
pressly mendonedbythe  testator;  but  it  was 
no  less  true,  that  the  charity  was  intended 
as  weU  for  scholars,  who  were  to  be  placed 
oat  apprentices  to  some  honest  trade,  as  for 
scholars,  who  were  to  be  sent  to  the  univer- 
sity. In  the  late  case  of  the  Attorney  Gen- 
eral V.  The  Haberdashers'  Campany,  3  Ruaa. 
530,  Lord  Lyndhurst  had  approved  of  the 
introduction  of  a  provision,  for  giving  in- 


e  3  Ru8s.  530. 
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•tnictioa  in  writbig  and  arithmetic  into  a  * 
flcheme  for  die  administnition  of  a  free 
grammar  school. 

'Hie  Master  of  ike  RoU$»  aaid  that,  con- 
sidering the  number  of  foundations  of  this 
description  in  various  parts  of  the  Idngdom, 
and  the  wants  of  the  inhabitants  in  many 
places  where  they  were  situated,  nothing 
could  be  more  inconrenient,  than  the  con- 
finement of  the  subject  of  instruction  to  the 
learned  languages.  The  restricted  in^r- 
pretation  of  the  word  "  grammar,"  and  the 
consequent  restriction  of  the  subjects  taught 
at  grammar  schools,  had,  no  doubt,  been 
sanctioned  by  very  high  authority ;  but  he 
was  glad  of  an  opportunity  of  holding,  upon 
the  authority  of  the  case  before  Lord  Lynd- 
hurst,  cited  at  the  bar,  that  the  teaching  of 
writing  and  arithmetic,  might  be  well  in- 
troduced into  a  scheme,  for  tiie  management 
of  a  free  grammar  school. ' 

In  the  case  of  the  Ashby-de'la'Zoueh 
Grammar  School,  which  has  not  we  beli^ 
been  reported.  Lord  Brougham,  C.  gave  a 
similar  opinion,  although  his  judgment  was 
chiefly  founded  on  the  peculiar  circumstan- 
ces of  the  case ;  so  that  we  may  now  say, 
that  it  is  the  desire  of  Courts  of  Equity 
to  extend,  rather  than  to  narrow,  all  devises 
or  grants  for  the  benefit  of  grammar  schools. 

THE  PROPERTY  LAWYER. 


PBOBATB  D17TT  OM  FBOPXBTT  IK  AMBEIGA. 

Thb  question,  whether  property  in  Ameri- 
ca is  liable  to  probate  or  legacy  duty, 
where  the  will  bequeathing  it  is  proved  in 
England,  has  come  before  the  Courts  lately 
several  times,  and  has  very  recently  been 
carried  to  the  House  of  Lords;  audit  seems 
now  well  settled,  that  such  property  is  not 
liable  to  probate  or  legacy  duty.  The  first 
ease  on  the  point  was»  we  believe,  first  given 
in  our  own  work.  In  re  Stotmr,  I  L.  O. 
61 ;  S.  C.  nom.  Bwitie  ca$e.  I  Cr.  &  J. 
161;lTyr.91.  See  tiao  AUttrmnf  Gene^ 
rai  V.  Dimond,  1  Cc.  &  J.  356 ;  1  Tyr. 
243.  Tne  case  in  the  House  of  Lords,  to 
which  we  allude,  is  the  Attorney  General  v. 
Hope,  8  BU.  44 ;  in  which.  M.,  a  merchant 
domiciled  in  En^and,  died,  having  made  his 
will,  and  leaving  a  laige  personal  estate* 
partly  situate  in  Engknd,  and  partly  in  the 
United  States  of  North  America  :  the 
executors  appointed  by  his  will,  who  isrere 
also  domiciled  in  England*  upon  obtaining 
probate,  paid  a  duty  to  the  Crown*  limited 
to  the  value  of  the  effects  in  England ;  but 
proceeded  to  collect  and  administer  all  the 

<>  Attorney  General  v.  Gaeedigne,  2  M.  &  K. 
652. 


personal  estate  of  the  testator,  both  inEng« 
land  and  in  America.  Upon  an  information 
filed  by  the  Attorney-General  on  behalf  of 
the  Crown,  making  these  allegations,  and 
claiming  probate  duty  upon  the  whole  per- 
sonal estate,  and  a  general  demurrer  to  that 
information;  held,  that  the  probate  duty  wa» 
not  payable  upon  that  part  of  the  effects 
whidi  was  in  America.  As  to  paying  pro- 
bate duty  on  property  in  India,  see  Attorney 
General  v.  Jackeon,  8  Bli.  15. 


THE  RUSSIAN  CODE. 


voRBiov  mncaAVTs.— ausBAiro  avd  wc9B. 

OvB  readers  may  remember  that,  some  time 
since,  we  presented  them  with  an  account  of 
the  fonnation  and  eontentB  of  the  Russian 
code,  compiled  under  the  aothority  of  the 
present  Emperor. 

We  shall  now  make  two  extracts  from  it. 
which  we  have  translated,  and  which,  we 
trust,  will  not  be  uninteresting. 

The  first  is,  on  the  subject  <^  the  righta 
possessed  by  Englishmen  (aaMmg  other  fo- 
reigners) as  merchants  in  Rueeia ;  and  the 
second,  the  rights  of  husband  and  wife*  ia 
that  country. 

First*  then,  we  will  proceed  with  the 
extract — 

On  thepoeithn  of  foreign  wiertkantt  in 
Rueeia, 

According  to  the  general  rule,  no  penma 
can  carry  on  trade  in  Russia,  unless  he  ia 
enrolled  as  a  member  of  some  gaild. 

Let  us  begin  by  first  explaining  this  term. 

In  Russia,  trade  forms  a  class,  or  rather  m 
corporatbn*  a  state,  or  an  order. 

This  order  (loalovie)  is  divided  into  three 
guilds,  which  are  o^ed  lespeetively  the 
first,  second,  and  third. 

It  is  necessary  to  shew  the  possession  of 
a  capital  of  50,000  rubles*  in  order  to  be 
enrolled  in  the  first  guild;  20,000  for  the 
second*  and  8000  far  the  third. 

The  first  guild  pays  2200  rublea  taxee* 
the  second  880.  the  third  220*  in  the  two 
capital  cities,  the  chief  seats  of  ^vemment* 
and  in  the  seaport  towns;  150  m  the  other 
towns ;  100  in  those  where  government  ie 
less  opulent,  and  fiO^only^in  Kamkhatka, 

The  merchant  of  the  first  guild  bears 
the  title  of  Negoeittnt,  independently  <rf  cer* 
tain  rights  as  to  rank,fBUch  as^that  of  being 
admitted  to  the  highest  class  of  citizens,  of 
obtaining  rank,  orders,  the  distinction  of 
counsellor  of  trade,  admission  to  the  impe* 
rial  palace,  the  right  to  carry  a  sword,  as 
well  as  other  privileges ;  he  also  enjoys  the 
greatest  latitude  in  the  exercise  of  trade. 
Thus  he  can  import  and  export  all  sorts  of 
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'  merohandiae  pf  home  and  foreign  prodoo* 
tion ;  he  can  cany  ob  trade  over  the  "whole 
empire ;  he  can  possess  .coasting  vessels ; 
can  erect  establiabments  and  manufactories 
of  all  kinds,  except  distilleries;  establish 
baskB;  can  open  assurance  <^ces ;  can  con- 
tract with  government  #or  supplies;  and 
ca9  be  allowed  to  enter  into  all  sorts  of  con- 
tracts, without  any  restriction  as  to  their 
•mount. 

The  mexchant  of  the  second  guild  can 
never  import  more  than  50,000  rubles' 
worth  of  merchandise  at  once.  His  foreign 
trade  mnst  not  exceed  an  annual  taramsfer  of 
300,000  raises.  He  can  neither  possess  a 
•bank,  nor  an  assurance  ofiice,  nor  can  he 
undertake  any  commercial  transaction  ex- 
«ee^ng  50,000  ruUes  in  amount,  aft  any 
onetime. 

The  merchant  of  the  third  class  is  essen- 
tially a  retailer.  He  can  only  sell  within 
the  city  where  he  is  registered,  and  its  dis- 
trict. He  can  receive  nothing  direct  from 
•broad,  but  he  is  compelled  to  keep  up  his 
stock,  by  purchasing  from  the  members  of 
the  two  other  classes.  The  greatest  amount 
of  commercial  speculations  into  which  he 
can  enter  is  20,000  rubles.  He  cannot 
cany  on  wholesale  dealings  with  foreign 
tter^andise. 

In  the  retail  trade,  the  merchants  of  the 
first  and  second  class  are  like  those  of  the 
third. 

All  their  guilds  are,  without  distinction, 
exempted  from  the  poll-tax  and  military 
.conscription ;  the  two  first  are  also  exempt 
firom  corpora  punishment. 

Now  that  we  have  stated  the  meaning  of 
.the  terms  which  will  be  em|4oyed  in  the 
matter,  let  us  pursue  our  analysis, 
i  As  a  first  principle,  we  have  said,  that  no 
one  can  engage  in  commerce,  unless  en- 
rolled  in  one  of  the  three  guilds. 

No  one  can  be  enrolled  therein,  unless 
he  be  a  Russian  sttbiect.  No  foreigner  can 
be  enrolled  therein  onleas  he  be  a  natu- 
ralised Russian.  This  law  appHes  to  atran- 
.gera,  without  any  diatinction  as  to  sex. 
Once  enrolled,  a  member  is  liable  to  the 
same  taxes  as  a  native. 

Naturalisation  is  effected  by  taking  the 
oath  of  allegiance.  It  is  therefore  evident, 
that  9o  foreigner  can  cany  on  commerce 
vrithout  taking  the  character  of  a  .Russian 
•ubject ;  or,  in  otiier  terms,  without  ceasing 
to  be  a  foreigner. 

To  this  principle,  the  law  admits  various 
expeptions ;  some  of  a  lasting  description; 
others  only  temporary  ones.  Thus,.,  the 
following  are  exempt  from  the  necessity  of 
belonging  to  any  guild.  I 


,  Ist,  Foreign  artists,  for  the  sale  of  their 
own  works. 

Shid,  Foreigners  carrying  on  trade  in 
honied  cattle. 

drd,  Makers  of  machines  and  machinery, 
chonicala  and  drugs  for  painting  or  colour- 
ing, who  sell  their  respective  productions. 

4th,  A  foreigner  ifr  exempt  from  the  oath 
of  allegiance,  without  being  a  member  of 
any  gifild,  when  selling  goods  by  whole- 
safe  ;  but  he  is  subject  under  those  circum- 
stances to  the  following  regulations : — 

During  the  first  six  months  after  his  ar- 
rival, every  foreigner  has  the  power  to  put 
on  sale  the  merchandise  which  he  imported, 
upon  condition  that  he  only  sells  it  by 
wholesale..  He  cazr  only  make  this  sale 
on  tiie  Ex^nnge,  and  not  in  the  interior 
of  tiie  city.  He  can  only  sell  to  the  mer- 
chants of  the  two  first  guilds^  and  can 
dispose  of  nothing  but  the  cargo  he  has 
hansdf  brought.  All  other  species  of  sale, 
either  wholmle  or  retail,  by  him,  ia  for- 
bidden. This  foreigner  is  called  a  marehmnd 
fytwM  (alien  merchant).  During  Che 
six  months  of  his  residence  in  the  country, 
he  is  free  from  all  taxes.  For  the  six 
months  following,  he  must  cause  himself  to 
be  enrolled  in  the  second  guild.  Hiis  en- 
rolment only  obliges  him  to  pay  taxes,  and 
not  to  be  naturalued.  After  this  period,  if 
he  desires  to  continue  his  trade,  the  foreign 
merchant  ia  obliged  to  join  the  first  guild. 
He  then  becomes  a  h4te  Strmnger  (foreign 
guest),  and  contributes  to  the  same  burthens, 
bnt  witfaoot  sharing  the  same  advantages, 
as  a  merchant  of  the  first  class.  The  law 
saya  also,  that  he  has  acquired  an  incom- 
plete right  of  citizenship,  and  he  is  exempt 
from  poll- tax. 

'  The  foreign  merchant  can  carry  on  trade 
for  an  unlimited  period,  without  losing  his 
character  of  fooreigner ;  but  his  business  is 
subjected  to  the  following  restrictions: — 
He  can  only  establish  himself  in  a  frontier 
or  seaport  town.  He  can  only  sell  goods 
by  whokiale,  and  never  by  retail,  even 
through  the  medium  of  others.  His  com- 
meitial  transactions  are  entirely  confined  to 
importing  from  foreign  countries,  and  to 
exporting  to  foreign  countries,  as  what  he 
purchases  in  the  country  he  cannot  sdl 
there  again.  He  can  only  sell  or  barter  his 
merchandise  with  the  merchants  t>f  the  two 
first  guilds,  or  with  persons  authorized  for 
that  purpose.  He  cannot  send  them  into 
the  interior  of  the  country,  to  the  three 
foin  which  ace  held  in  Russia.  He  cannot, 
either  openly  or  privately,  deal  with  a  fo- 
rdgner.    If  he   speculates   in   exporting 
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goods,  he  is  required  to  purchase  the  gopds 
throagh  the  medium  of  a  Russian  merdbaut. 
He  cannot  draw,  accept,  or  endorse  a  bill 
of  exchange,  except  in  fkvour  of  the  mer- 
chants of  the  first  guild. 

The  last  exception  is  only  temporary. 
The  law  grants  to  foreigners,  who  desire  to 
import  their  capital,  craft,  or  trade,  into 
Russia,  the  right  of  establishing  manufacto- 
ries, or  other  establishments,  and  to  sell  the 
produce  of  their  industry.  It  obliges  tlbm 
to  enroll  themselves  in  one  of  the  gmlds, 
and  to  pay  the  legal  fees ;  but  without  com- 
pelling them  to  naturalise  themselves  for  ten 
years.  This  term  is  strictly  enforced.  The 
law  allows  the  minister  of  finance  only  to 
exempt  the  property  in  trade,,  for  three 
years,  firom  the  guild  fees ;  no  longer  exemp- 
tion can  be  granted,  unless  by  tl^  supreme 
order,  given  by  a  committee  of  ministers. 

Finally,  according  to  the  obligatory  laws 
of  the  empire,  a  foreigner  cannot  canyfon 
trade  without  being  naturalised.  The  only 
exceptions  which  the  law  admits  are  sub- 
jected to  so  many  restrictions  and  limita- 
tions, that  they  do  not  appear  to  interfere 
with  that  principle. 

We  must  proceed  to  state  from  the  code. 
The  Rights  of  Husband  and  Wife. 

The  Russians,  like  the  Norwegians  and 
Danes,  have  constructed  their  legislative 
system  with  materials  drawn  horn  their 
native  soil.  Both  systems  are  perfectly 
pure  from  all  mixture,  and  are  original. 
But  although  they  have  both  laws  regard- 
ing women,  yet  their  institutions  in  that 
respect  are  directly  of  an  opposite  charac- 
ter. Whilst  the  Scandinavian  law  leaves  a 
woman  no  power,  and  keeps  her  under  a 
continual  guardianship,  the. Russian  code 
grants  them  so  much  power  and  liberty, 
that  all  marital  authority  is  annulled. 

The  extract  is  taken  from  the  tendi  vo- 
lume of  the  Digest,  containing,  as  is  already 
stated,  the  civil  laws. 

Tit.  1,  chap.  1,  sec.  2.  The  respective 
rights  of  husband  and  wife,  with  regird 
to  property. 

Art.  80.  Marriage  does  not  injure  the 
community  of  property  between  husband 
and  wife — each  keeps,  and  may  acquire, 
property  on  their  own  account.  >' 

81.  The  marriage  portion,  as  well  as  the 
property  acquired  by  the  wife,  during  her 
coverture,  by  purchase,  gift,  succession,  or 
any  other  l^td  means,  are  considered  as 
her  separate  property. 

82.  Consequently,  the  proceedings  carried 
over  by  the  government  against  the  hus- 
band, and  the  penalty  incurred  by  him. 


cannot  interfere  witih  the  property  of  the 
wife,  even  those  derived  from  the  husband 
himself,  by  gift,  sale,  or  any  other  legal 
title,  before  the  discovery  of  the  embezzle- 
ment or  crime. 

83.  Nevertheless,  the  pensions  granted 
to  widows  of  official  persons  are  subject  to 
a  reduction  of  one-half,  in  case  of  a  pro- 
ceeding by  the  government. 

84.  Either  party  can  also  sell,  mort^gagey 
or  dispose  of  their  personal  property  in  any 
other  manner,  without  permission  of  tiie 
other,  and  without  its  being  necessary  to 
apply  for  his  or  her  consent.  But  a  wife 
who  does  npt  carry  on  trade  in  her  own 
name,  cannot,  without  the  consent  of  her 
husband,  draw  bills  of  exchange. 

85.  The  husband  cannot  dispose  of  the 
gfXKls  of  his  wife,  nor  can  the  wife  dispose 
of  those  of  her  husband,  without  an  express 
power  being  granted. 

86.  Both  parties  can  respectively  make 
over  their  goods  to  one  or  the  other,  by 
gift,  or  for  a  valuable  consideration,  in  the 
ordinary  way. 

87.  They  can  also  contract  loans  with 
each  other,  secured  even  with  mortgages^ 
and  can  enter  into  any  other  legal  oontiaot. 

88.  The  rights  of  one  to  inherit  the  pro- 
perty of  the  other,  are  regulated  by  the  law 
relative'to  successions. 

Marriage  Portion. 

599.  The  marriage  portion  is  considered 
as  an  advance  out  of  the  inheritance. 

600.  The  married  daughter  is  considered 
as  having  taken  her  hereditary  portion, 
when  in  the  settlement  signed  by  her  owa 
hand,  she  has  voluntarily  renounced  for  her- 
self and  her  heirs  ail  further  share  in  the 
succession. 

60K  Without  such  formal  renunoiatioii 
the  portioned  daughter  shares  in  the  suc- 
cession, regard  being  had  to  the  portion. 

602.  If  there  are  unmarried  brothers  and 
sisters,  the  portioned  daughter  who  has  re- 
nounced the  succession  of  her  father  and 
mother,  cannot  participate  in  it.  On  the 
other  hand,  her  portion  cannot  be  reduced, 
although  it  is  greater  than  the  hereditary 
shares. 

603.  The  settlement  of  real  property 
must  be  registered  in  the  manorial  books : 
with  a  statement  annexed  of  the  property 
settled. 

604.  In  a  marriage  settlement,  an  agreed 
penalty  cannot  be  specified,  in  case  of  the 
marriage  not  taking  place. 

Succession  hetwten  Husband  and  Wife, 

717.  The  wife  succeeds  in  the' estate  of 
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her  hiuband^  wheUier  there  are  children 
fivmg  or  not,  to  a  seventh  part  of  the  real 
property,  and  to  a  fourth  part  of  the  per- 
sonal property. 

718.  If  the  husband  dies  before  the  wife, 
the  latter  takes  a  share  in  the  succession  of 
the  husband's  father,  to  the  extent  of  her 
reserved  portion. 

719.  In  her  reserved  portion,  her  mar- 
riage portion,  and  her  personal  property, 
whether  acquired  before  or  after  marriage, 
are  not  comprehended. 

720.  If  the  husband  has  not  left  real 
property,  but  merely  personal,  the  wife 
takes  a  fourth  part :  if  there  are  children, 
the  issue  of  their  marriage,  ishe  takes  her 
reserved  share,  during  the  life-time  of  the 
&ther  in  law,  of  that  portion  of  the  real 
property  of  the  latter  to  whicb  the  hus- 
band would  have  succeeded. 

721.  If  the  wife  dies  without  children, 
and  without  having  during  her  life-time 
claimed  the  apportionment  of  her  share,  her 
heiiB  are  deprived  of  the  right  of  claiming 
it,  and  it  goes  to  the  heirs  of  the  husband. 
A  second  marriage,  or  the  lapse  of  ten 
years,  as  provided  in  other  cases  by  the 
law  as  to  prescription,  does  not  deprive  her 
of  her  right. 

722.  The  husband  succeeds  the  wife, 
according  to  the  same  rules  as  the  wife 
succeeds  the  husband. 

723.  The  offspring  of  marriages  between 
the  serfs  <^  boUi  parties,  belongs  to  the 
owner  of  the  male  serf. 

724.  The  husband,  during  his  wife's  life, 
and  the  wife  during  the  hus^d's  Hfe,  can- 
not claim  his  or  her  reserved  share,  except 
in  cases  where  one  or  other  party  has  been 
condemned  to  a  punishment,  the  conse- 
quence of  which  is  civil  death. 

725 .  Where  the  husband  (of  noble  rank), 
aarames,  with  the  consent  of  the  Emperor, 
the  name  of  his  wife's  family,  in  conse- 
quence of  the  male  line  of  that  title,  he 
succeeds,  if  he  has  no  children,  to  the  whole 
of  the  real  property  attached  to  the  title. 

.  726.  The  succession  between  Mahome- 
tans is  regulated  in  the  following  manner. 
If  there  are  children,  all  the  wives  of  the 
deceased  with  regard  to  their  ntunber,  take 
jcnntly  the  eighth  part  of  the  husband's  es- 
tate, without  distinction  between  real  and 
penonal  property.  If  there  are  no  children, 
all  the  wives  take  jointly  a  fourth.  In 
both  cases  the  division  is  loade /iffT  capita. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT. 


LONDON    SMALL  DEBTS  ACT. 

5  &  6  W.  4,  c.  94  ;  Local. 

An  edition  of  this  act  has  been  published 
by  Mr.  J.  H.  Brady,  from  which  we  abridge 
the  following  remarks  and  summary  : 

The  provisions  of  this  statute,  are  of  the 
highest  interest  and  value  to  all  persons 
having  debtors  in  the  city  of  London,  or  its 
liberties,  whether  such  debtors  be  residing, 
inhabiting,  or  being  therein,  or  keeping  any 
house,  warehouse,  ioharf,  counting -hmse,  &c. 
(sect.  28,)  or  in  any  way  employed,  working, 
seeking  a  livelihood,  trading  or  dealing, 
within  the  city  or  its  liberties,  and  whe- 
ther the  creditor  be  resident  in  the  city  or 
elsewhere.  Thus,  for  instance,  if  the  clerk  of  a 
merchant  or  banker,  or  a  person  employed  in 
any  other  capacity,  in  the  city,  contract  a 
debt  at  CamberweU  or  elsewhere,  the  credi- 
tor, though  resident  at  CamberweU,  or  else- 
where than  in  London,  may  summon  such 
his  debtor  to  the  City  Court  of  Requests, 
by  virtue  of  this  act,  for  any  amount  not 
exceeding  ten  pounds. 

This  new  statute  amends  and  consolidates 
all  previous  acts  relating  to  the  same  sub- 
ject, and  contains  within  itself,  therefore, 
the  entire  law  henceforth  to  be  acted  on. 
Besides  raising  the  amount,  for  which  debts 
may  be  sued  for  in  the  City  Court  of  Re- 
quests, firom  five  to  ten  pounds,  it  regulates 
die  appointment,  qualification,  and  powers 
of  the  commissioners,  the  appointment  and 
dtjties  of  the  clerks,  officers,  and  8er%'ants  of 
the  Court,  and  the  fees  to  be  taken  by  them ; 
authorizes  the  suing  of  minors  for  neces- 
safiee^  and  enables  minors,  in  certain  ca3e8, 
to  sue  others ;  enacts,  with  the  view  of 
removing  all  doubt,  that  the  "  Statute  of 
limitations"  may,  in  future,  be  pleaded  and 
shall  be  allowed ;  that  attorneys  and  solici- 
tors shall  not  be  exempt  from  the  jurisdic- 
tion of  the  Court ;  prescribes  the  deposits 
to  be  paid  on  taking  out  summonses ;  limits 
the  expenses  of  distresses,  and  the  term  of 
imprisonment  to  which  debtors  taken  in  ex- 
eotttion  shall  be  subjected,  and  provides  that, 
in  case  of  the  illness  of  a  debtor,  or  his  ut- 
ter incapability  of  paying,  the  Court  shall 
have  power  to  suspend  all  proceedings,  until 
health  and  pecupiary.  means  be  restored. 

'The  following  is  the  substance  of  the 
act,  with  the  clauses  affecting  the  profession 
set  out  fully. 

It  is  entitled,  "  An  Act  for  ameadiog  and 
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consolidathig  the  Acte  of  ParUaiDent  for  the  Re- 
covery of  Small  Debts  in  the  City  of  London 
and  the  Liberties  thereof,  and  for  enabling  the 
Goods  of  the  Debton  to  be  taken  in  Execu- 
tion," and  received  the  Royal  Assent,  2l8t 
Aug.  1835. 

1.  Repeal  of  former  acts. 

2.  25  G.  3.  c.  4b,  repealed  as  to  London. 

3.  Acts  done  in  porsoance  of  former  Acts  to 
be  valid. 

4.  Appointment  of  commissioners. 

5.  Number  of  commissioners  to  be  present 
for  the  recovery  of  anv  sum  not  excee^^ 
forty  shillings,  three  at  least ;  exceeding  fvrty 
shillmgs,  and  not  exceeding  live  ponnds,  five 
at  least;  for  the  recovery  of  any  sum  exceeding 
five  pounds,  seven  at  least. 

6.  In  de^nlt  of  sufficient  number  of  com- 
niissioners  attending,  other  commissiftners  to 
be  called  for, 

7.  In  case  sufficient  number  of  commis- 
sioners do  not  attend,  court  ma^  be  adjourued. 

8.  Qualification  of  commissioners.  Their 
acts  good  before  conviction. 

9.  Commissioners  to  take  oath. 

10.  Commisstoaers  noi  to  act  when  inter- 
ested. 

11.  No  commissioner  to  be'  concerned  in 
the  supoly  of  articles  for  the  use  of  the  court. 

12.  Commissioners  to^enter  their  proceeds 
ings  in  a  book. 

13.  Present  officers  to  contmue  until  re^ 
moved. 

14.  Power  to  remove  clerks,  &o» 

15.  Power  to  appoint  additional  olerks,  &c. 

16.  Power  to  remove  beadka  or  Serjeants. 

17.  Appointment  of  new  clerks  in  case  of 
death,  &c. 

18.  Appointment  of  new  beadles  orseijean^ 
in  case  of  death,  &c. 

19.  Clerk's  duties. 

20.  Duty  of  officers. 

21.  What  debts  shall  be  decided  by  the  com- 
missioners. All  disputes  and  differences  be- 
tween party  and  party  for  any  sum  not  exceed- 
inff  ten  p^nindi,  in  au  actions  and  causes  of 
debt,  except  as  after  mentioned. 

22.  Debts  to  which  this  Act  is  not  to  extend. 
Right  or  title  to  hwj  real  estates  whatsoever, 
or  to  decide  on  any  aebt  where  the  title  of  Uie 
freehold  or  lease  for  years,  not  being  a  lease  bv 
parol,  of  any  chattels  real  whatsoever,  shall 
come  in  question,  or  on  any  debt  for  the  occu- 
pation of  lands,  tenements,  or  hereditaments, 
situate  witdout  the  jurisdicftion  of  the  court, 
or /i»r  any  turn  being'  the  balance  i>f  any  accmmt 
crlginaliff  exceeding'  ten  powufif  or  on  any  debt 
concerning  testament  or  matrimoDy,  or  any 
thing  properly  belonging  to  the  ^colesiasticM 
Court ;  or  concerning  any  agreement  by  way 
of  composition  bv  or  by  way  of  retainer  of 
tithes,  or  for  or  oy  reason  or  any  bye  law ;  or 
on  any  debt  for  tolls  or  customs  due  to  any 
corporation  or  company,  or  rehrting  to  the 
franchises,  privileges,  or  chartered  rights  of  the 
mp^yor  and  commonalty  and  citizens  of  London, 
or  other  bodies  politic  or  corporate  j  or  on  any 
premium  or  policy  of  insurance. 

29.  Statute  of  limitatioot  may  be  pleaded., 


24.  Power  to  sue  Infhais  for  date  co»* 
tracted  for  necessaries ;  and  power  to  infanta 
to  sue. 

25.  This  Act  not  to  prevent  distress  or  action 
for  rent. 

26.  For  preventing  the  spHtting  or  dividmg 
of  debts. 

27.  Plauitiffs  may  reduce  their  dcmasMt 
below  10/.,  provided  they  accent  the  same  ini 
full  for  their  debts* 

28.  Jurisdiction  of  the  Court.  Anv  person, 
or  persons,  whether  residing  within  tne  city  of 
London  or  the  liberties  thereof,  or  eUewhere, 
and  all  bodies  politic  or  corporate,  and  frater- 
nities or  brotherhoods,  corporate  or  not  cor- 
porate, who  B»w  have  or  bcneafter  ahali  have 
any  debt  or  debts,  demand  or  demands,  upon 
any  contract  or  amemeot,  or  for  wages  or; 
rent,  or  otherwise  nowsoever,  owing  or  due  to. 
or  clumed  by  such  person  or  persons,  &c.,  ia 
his,  her,  or  their  own  right,  or  in  the  right  of 
any  other  person  or  persons  to  whom  he,  she, 
or  they  shall  be  executor  or  administratop, 
guardian  or  trustee,  or  doe  and  owing  to  him 
aa  colleetor  of  any  rales  or  taxes,  or  aa  clerk  «h 
other  officer  to  any  commissioners^  or-  to  any, 
club  or  friendly  society  duly  associated  and 
constituted,  or  in  any  other  manner  whatever 
(except  as  prohibited  by  this  Act),  and  for 
which  debt  ordemaiid  Ire,  she,  or  they  shall 
claim  any  sum  of  money  from  any  person  or 
persons  whomsoever  rending^  wMtiiimg^  or 
being  within  the  said  city  of  London  ortfte* 
liberties  tiiereof,  or  keeping  or  using  apy 
house,  warehouse,  whar^  quay,  accounting-, 
house,  chambers,  lodging,  office,  shop,  shed,, 
stall,  or  stand,  or  employed,  working,  or  if  eking 
a  livelihood,  or  trading  or  dealing  within  the 
said  citv  or  liberties,  majr  apply  to  the  elerk  of 
the  said  court,  or  his  assMtants,  who<shall  make' 
out  and  deliver  to  one  of  the  officers  of  tho 
court  a  summons  directed  to  such  debtor  or 
debtors,  expressing  the  sum  demanded  of  him*, 
her,  or  them,  the  nature  of  the  demand,  with 
the  name  of  the  party  demanding  the  same, 
and  requiring  such  debtor  or  debtors  to  appear 
before  the  court  to  answer  such  demand ;  and 
such  officer  shall  in  due  eonrae  serve  such 
sunuDons,  either  parsonaUy,  or  by  leaving  the ; 
same  with  the  servant,  or  other  person  belong* 
in^  to  such  debtor  or  debtors,  or  the  master  or , 
mistress  at  the  dwelling-house,  wharf,  quay, 
lodging,  place  of  abode,  warehouse,  account- 
ing-house, chambers,  office,  shop,  shed,  stall, 
stand,  or  other  place  of  dealing,  trodiog,  work- 
ing, or  reiortf  of  such  debtor  or  debtor^  bemg 
within  the  jurisdiction  of  the  said  eoiut,  two '. 
clear  days  at  least  previous  to  and  exclusive  of , 
the  day  appointed  for  the  hearing  thereof;  and 
upon  due  proof  of  such  summons  having  been 
duly  served,  or  upon  the  appearance  of  the 
debtor  or  debtors,  the  slud'comroissionere  (the 
number  present  not  being  less  than  bf  ihia 
Act  directed)  shall  make  laaniry  eonecmiiif 
such  demand,  and  make  sucn  orders  and  de- 
crees therein,  and  pass  such  final  judgment 
thereupon,  and  award  such  reasonable  costs, 
as  to  them  shall  seem  most  agreeable  to  equity 
and  good  conscience;  and  as  well  the  plaintiff 
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orplttntiffir,  fts  the  debtor  or  debtors,  tvhom 
tncb  order  or  orden,  decree  or  decrees,  judg- 
ments, and  DTOceedings  respectively,  shall  cod- 
eem.  shall  duly  perform  the  same ;  and  for  the 
better  di8covei7  of  the  truth,  and  more  solemn 
determination  of  matters  and  causes  in  the 
said  court,  the  commissioners  may  administer 
oaths  to  any  officer  of  the  court,  or  to  all  or 
any  of  the  parties,  or  his.  her,  or  their  agent, 
or  person  appearing  mi  his,  her,  or  their  behalf, 
whom  they  shall  think  proper  to  examine  touch- 
ing the  matters  in  question,  and  also  to  such 
mtnetses  as  shall  be  produced  by  each  party, 
and  to  any  other  person  or  persons  whose  evi- 
dence shall  seem  necessary  towards  the  hearing 
or  determining  any  action  or  cause,  or  making 
an  order  or  decree  therein,  or  for  any  other 
purpose  requisite  to  the  execution  of  this  Act. 

29.  Restricting  evidence.  No  evidence  shall 
be  permitted  to  be  given  by  the  plaintlfT,  on 
the  trial  of  any  such  action  or  cause,  of  any 
demand  except  such  as  is  stated  in  the  sum- 
mons ;  nor  shall  any  evidence  be  admitted  on 
the  behalf  of  the  detendant,  on  the  trial  of  such 
action  or  cause,  of  any  decband  on  ihe  plaintiff 
in  the  natnre  of  a  set-off,  unless  notice  thereof 
in  writing  shall  be  given  to  such  plaintiff  by 
personal  service,  or  by  leaving  the  same  at  his 
or  her  dwelling-house,  warehouse,  wharf,  quay, 
lodging,  place  of  abode,  shop,  shed,  stall,  stand, 
or  other  place  of  dealing,  trading,  or  working, 
previous  to  the  day  whereon  such  matter  or 
cause  shall  be  heard. 

30.  No  action  removable  by  certiorari. 

31.  Where  any  debt  shall  be  due,  or  de- 
manded, from  two  or  more  persons  jointly,  on 
account  of  such  jrersons  being  partners  in 
trade,  the  like  service  of  summons  on  or  for  any 
one  of  such  two  or  m  ore  partners  or  persons,  shall 
be  as  good  and  sufficient  as  if  each  was  sepa- 
rately summoned. 

32.  Attornevd  and  solkitors  not  exempt 
from  the  jurisdiction  of  this  court. 

33.  For  compelling  the  attendance  of  wit- 
nesses. That  any  plaintiff  or  defendant  may 
serve,  or  cause  to  be  served,  any  person  resi- 
ding within  the  jurisdiction  of  the  said  court, 
or  within  five  mire^  from  the  Guildhall,  with  a 
aummons,  to  be  issued  by  the  clerk  of  the  court 
or  bD»  teitstsnts,  either  personally  or  by  leaving 
the  same  at  the  last  or  most  usual  place  of 
abode  of  such  person,  to  appear  aa  a  witness 
coQceming  any  action,  cause,  or  ques^n ;  and 
in  case  anv  such  person,  after  being  duly 
served,  shaU  refuse  or  neglect  to  appear,  due 
proof  being  made  of  the  service  of  such  sum- 
mons,  and  no  sufficient  cause  for  non-appear- 
ance  being  shown  to  the  said  court,  or  n  such 
person  on  appearing  shall  refuse  to  be  ex- 
amined upon  oath  and  to  give  evidence,  in  any 
sBcfa  case,  every  such  person  shall  forfeit  for 
every  offence  not  exceeding  the  sum  of  fortv 
shillings ;  and  if  any  person  so  offending  shaU 
not  forthwith  pay  the  penalty,  the  sud  commis- 
sioners may  oraer  and  cause  such  person  to  be 
apprehended,  and  committed  to  any  prison  in 
the  said  city,  there  to  remun  for  any  time  not 
exceeding  one  calendar  month,  unless  such 
p«nlqr  be  aooner  paid ;  and  every  such  pe&al- 


tv  shall  thereupon  (after  deducting  costs  and 
charges)  be  paid  to  the  churchwardens  or  over- 
seers of  the  poor  of  the  parish  wherein  the  per- 
son or  persons  paying  the  same  shall,  at  the 
time  of  such  neglect  or  refusal  to  appear  or 
give  evidence,  inhaWit,  dwell,  or  seek  a  liveU- 
bood,  towards  the  maintenance  of  the  poor  of 
the  said  parish. 

34.  For  adjourning  any  cause  to  a  fucuse 
day. 

35.  For  punishing  persons  guilty  of  perjury. 

36.  If  debtor  does  not  appear  when  sum* 
m^hrtsd,  commissioners  may  proceed. 

37.'  Clerk  not  to  issue  summons  until  deposit 
of  fees  is  made. 

38.  Coinmisiionera  may  snspend  proceed- 
ings in  cases  where  debtors  are  ill  or  unable  io 
pay  the  debt. 

39.  Coibmissioners  may  award  execution 
against  the  goods. 

40.  For  regulating  the  sale  of  goods  takea 
in  execution. 

4 1 .  Costs  of  distress. 

42.  Execution  against  the  body  may  issue 
after  an  execution  against  the  goods. 

^3.  In  case  parties  shall  secrete  their  goods 
or  abscond. 

44.  Process  not  to  issue  against  the  body  and 
goods  at  the  same  time. 

45.  If  defendants  remove  out  of  jurisdiction 
to  avoid  execution,  a  justice  may  indorse  the 
precept,  &c: 

46.  Clerk  to  indorse  debt  and  costs  on  pre- 
cept, and,  if  paid  before  sale,  execution  to  be 
superseded. 

47.  Limitation  of  the  times  of  imprisonment 
of  debtors. 

4B.  If  any  debtor  conceal  money  or  goods, 
his  imprisonment  shall  be  extended. 

49.  To  be  imprisoned  the  limited  time  for 
the  first  execution,  and  afterwards  half  the 
limited  time. 

50.  Fees  to  be  taken. 

51.  Penalty  on  keeper  of  prison  neglecting 
his  duty. 

52.^  Penalty  on  beadle  or  serjeant  neglect- 
ing his  duty. 

*53.  Officers  taking  any  fee  besides  the  fees 
allowed,  to  be  discharged  and  forfeit  10/. 

54.  A  list  to  be  made  out  of  unclaimed 
money. 

55.  Foi"  supporting  the  dignity  of  the  Court. 

56.  Offices  of  clerk  and  treasurer  not  to  be 
hdd  by  the  same  person. 

57.  Recovery  and  application  of  penalties. 

58.  Justices  may  proceed  by  summons  for 
the  recovery  of^  penalties. 

59.  Form  of  conviction. 

60.  Distress  not  unlawful  for  want  of  form. 
.61.  Proceedings  not  to  be  quashed  for  want 

of  form. 

62.  Plaintiffs  not  to  recover  for  any  thing 
done  under  the  Act  without  notice,  or  after 
tender  of  amends. 

63.  Limitation  of  actions  to  three  calendar 
months  after  the  hci  committed ;  and  every 
such  action  shall  be  brought  and  tried  in  ihtr 
city  of  London  i  and  forty«two  days  noticr 
shall  be  gives. 


4a 


Changes  in  the  Lam^'--'N€W  Bills  in  Parliament. 


64.  Expenses  of  obtainiDg  and  passing  this 
Act. 

65.  Commencement  of  Act.  30th.  Sept  1835. 
6f>.  This  Act  to  cease  on  the  passing  of  any 

general  Act. 
67.  This  Act  shall  be  deemed  a  public  Act. 

According  to  the  bill  as  brought  in, 
it  was  provided  that  when  debts  were  sued 
for  in  other  Courts,  which  might  be  re- 
covered in  the  City  Court  of  Requests,  the 
defendant  was  to  be  entitled  to  his  costs, 
if  he  gave  notice  in  writing  to  the  plaintiff 
before  pleading  to  the  action:  otiier#ise 
the  plaintiff  might  recover  his  costs.  Bat  it 
ap]  eirs  that  tlus  clause  was  rejected ;  and 
consequently  the  jurisdiction  is  concurrent 
with  the  Courts  at  Westminster,  not  «x- 
clusive. 

NEW  BILLS  IN  PARLIAMENT. 


BSCHBAT,  — TBRMS  OF    TBAB8. — CUSTOMABT 
DBSCBNT  AND  HBRIOTS.  -^ 

Thb  Bill,  of  which  the  following  is  an  ana- 
lysis, was  proposed  by  the  Attorney  and 
Solicitor- General,  and  brought  into  t}ie 
House  of  Commons  on  the  4th  of  Septem- 
ber. It  has  just  been  printed.  It  is  in- 
tituled, "  A  Bill  for  the  Amendment  of  the 
Law  of  Escheat,  and  of  the  Law  relating 
to  Terms  of  Years  to  which  Persons  dying 
intestate,  and  without  Kindred,  shall  be 
entitled  at  Law  or  in  Equity,  and  for  abo- 
lishing customary  Modes  of  Descent,  and 
the  taking  of  Heriots  in  Specie." 

There  is  no  preamble  to  the  bill.  The 
following  is  the  substance  of  the  proposed 
enactments : — 

1.  Interpreting  the  meaning  of  certain 
words  and  expressions.  "Manor."  "Lands.'' 
-  Estate."  "  Lord."  "Without  heirs  inheiita- 
ble."  **Number  and  Gender." 

2.  Repeal  of  so  much  of  39  &  40  G.  3.  c.  88, 
and  of  47  G.  3.  sess.  2.  c.  24,  and  of  69  G.  3. 
c.  94,  as  relates  to  lands  escheated  or  forfeited. 

3.  Lands,  of  which  persons  shall,  after  the 
31st  December  1336,  die  seised  without  heirs, 
shall  escheat  to  the  king. 

4.  Lands,  of  which  persons  attainted,  of 
petit  treason  or  murder,  after  the  31st  Dedem- 
»er  1836,  shall  be  sebed,  shall  escheat  to  the 
king. 

5.  In  those  ca<es  where  rents,  &c.  shall  be 
payable  to  a  mesne  lord,  in  respect  of  aity 
lands,  such  lands  shall  escheat  to  such  mesne 
lord. 

6.  The  right  of  a  mesne  lord  to  recover  anv 
rents,  &c.  shall  not  be  barred  by  the  accept- 
ance of  a  compensation  for  or  an  express  wai. 
ver  of  the  same. 

7.  Rents,  &c.  paid  by  any  person  to  the 
lord  of  a  manor,  shall  be  deemed  to  be  paid 
in  respect  of  all  the  lands  of  such  person  with- 
in the  manor. 


8.  Mesne  Lords  to  have  the  same  franchi- 
ses, &c.  over  lands  which  shall  escheat  to  the 
king,  as  they  were  entitled  to  at  the  time  of 
such  escheat. 

9.  Owners  and  occupiers  of  lands  which 
shall  escheat  to  the  kin^;  to  have  the  same 
rights,  &c.  in  respect  ot  such  lands  as  were 
enjoyed  at  the  time  of  such  escheat. 

10.  Lands  which  shall  escheat,  to  be  subject 
to  all  such  estates,  &c.  in  equity,  as  they  were 
subject  to  at  the  time  of  such  escheat. 

11.  Wills  of  persons  who  shall  die  without 
heirs,  to  have  the  same  effect  as  if  this  Act  had 
not  passed. 

12.  Persons  having  powers  of  appointment 
over  lands  which  shall  escheat  either  to  the 
king  or  to  a  mesne  lord,  may  exercise  the 
bame  as  fully  as  if  no  such  escheat  had  taken 
place. 

13.  Persons  having  estates  to  take  effect 
prior  to  or  in  defeasance  of  any  estate  which 
shall  escheat  to  the  king,  may  alien,  &c.  the 
same  as  fully  as  if  no  such  escheat  had  taken 
place. 

14.  The  king  or  mesne  lord  shall  not  re- 
quire  lands  to  be  exonerated  from  the  mort- 
gages, &c.  affecting  the  same. 

15.  Where  an  equitable  estate  shall  escheat, 
the  person  seised  of  the  legal  estate  shall  hold 
in  trust  for  the  king  or  mesne  lord,  but  subject 
to  prior  trusts,  &c. 

16.  The  king  or  mesne  lord,  to  whom  lands 
shall  escheat,  shall  have  the  benefit  of  aH  at- 
tendant terms. 

17.  The  provisions  of  this  Act,  so  far  as  they 
relate  to  the  escheat  of  lands  on  attainder, 
shall  apply  to  the  forfeiture  of  lands  for  petit 
treason  or  felony. 

18.  Where  the  freehold  of  any  copyhold 
tenement  is  severed  from  the  manor,  such  te- 
sement  shall  be  held  in  free  and  common  so- 
cage, subject  to  the  payment  to  the  freeholder 
of  the  rents,  &c.  which  were  payable  in  respect 
of  such  tenement  before  such  severance,  and 
the  freeholder,  for  the  purpose  of  escheat, 
shall  be  considered  the  Lord  of  the  Manor. 

19.  Where  a  person  entitled  in  equity  to 
lands  for  a  term  of  years,  not  being  attendant 
on  the  inheritance,  shall  die  intestate  and  with- 
out kindred,  the  persons  possessed  of  the  le^al 
estate  for  such  term  shall  hold  in  trust  tor  the 
King,  subject  to  prior  dispositions  and  trusts, 
and  the  debts  of  the  person  so  dying. 

20.  Where  persons  possessed  of  lands  for 
terms  of  years  upon  any  trusts,  shall  die  intes- 
tate and  without  kindred,  or  shall  be  attainted 
of  petit  treason  or  felony,  the  lands  shall  de- 
volve to  the  king  upon  the  same  trusts. 

21.  If  at  the  time  of  the  escheat  of  any  lands 
there  shall  be  a  lease  subsisting^  the  king  or 
mesne  lord,  to  whom  such  lanos  shall  escheat, 
shall  have  the  reversion  on  such  lease,  and 
may  distrain  for  the  rents,  and  enforce  the 
covenants,  &c. 

22.  Saving  of  the  rights  of  persons  having 
royalties,  &c. 

23.  After  the  3Ut  December  1838«  freehold 
lands  held  subject  to  the  customs  of  borough 
engtish  and  gavclkiud,   and  other  customary 
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modes  of  descent,  shall  be  held  in  free  and 
common  socage. 

24.  After  the  dlst  December,  1838,  the  cas- 
toms  of  borough  eo^lish  and  j^avelkind,  and 
other  customary  modes  of  descent  affecting 
lands  held  by  copy  oF  court  roll,  shall  be  abol- 
bhed,  and  such  lands  shall  be  inherited  in  the 
same  manner  as  lands  held  in  free  and  com- 
mon socage. 

25.  After  the  31st  December  1836,  no  beast 
or  chattel  shdl  be  demanded  as  a  heriot,  and 
the  sum  of  5/.  shall  be  paid  in  lieu  thereof; 
but  no  lord  of  any  manor  shall  be  entitled  to 
a  greater  sum  than  what  has  been  usually  ac- 
cepted in  lieu  of  a  heriot. 


UNQUALIFIED  PRACTITIONERS  AT 
THE  SESSIONS. 


To  the  Editor  of  the  Legal  Obtemer, 

Sir, 
As  the  columns  of  the  Legal  Observer  have 
been  open  to  opinions  on  both  sides  of  every 
questiou  that  has  hitherto  appeared  in  them,  1 
trust  to  your  liberality  for  the  insertion  of 
mine,  notwithstanding  they  are  in  opposition 
to  vour  own  views. 

Under  the  above  head,  an  article  appeared 
on  the  3l8t  October,  in  support  of  the  opinion 
of  the  Chairman  of  the  Aliddlesex  Quarter 
Sessions,  expressed  upon  the  case  of  a  man 
named  Collins.  In  this  case  you  observe,  that 
the  words  of  the  statute  are,  *'  that  no  person 
whatsoever  shidl  act  as  a  soUdtor,  attorney,  or 
agent,  or  sue  out  any  process  at  an^  genend  or 
quarter  sessions,  &c.  unless  admitted,  &c." 
Now,  Sir,  the  statute  from  which  these  words 
are  quoted  has  nothing  whatever  to  do  with 
the  case  of  Collins.  If  they  had  formed  part 
of  it,  the  Chairman's  law  would  doubtless  have 
been  correct.  Collins  was  tried  under  the  7  & 
8  G.  4,  c.  29,  the  language  of  which  act  must 
explain  itself,  without  having  that  of  another 
brought  forward  to  extend  its  meaning ;  and 
the  act  of  the  7  &  8  0.  4,  being  a  penal  act, 
must  be  construed  strictly.  By  that  act  it  is 
made  a  transportable  offence  to  obtain  goods, 
chattels,  or  money  by  a  false  pretence :  what, 
I  would  ask,  is  meant  bv  **  a  false  pretence," 
but  a  false  allegations^  wnich  does  not  appear 
to  have  been  used  here,  and  consequently  he 
cannot  be  vrithin  the  language  used  by  the  le- 
gislature. 

Taking  the  law  as  laid  down  by  the  learned 
Chiurman,  it  b  paying  either  the  profession  or 
the  prosecutrix  a  very  bad  compliment  to  ima- 
gine that  in  this  case  she  could  for  a  moment 
nave  supposed  a  professional  man  would  have  eo 
far  lowered  himself  as  to  take  odd  pence  and 
half-pence  on  account,  or  that  a  man  could 
have  been  a  regularly  admitted  attorney,  so 
confessedly  ignorant  of  orthognq)hy. 

»  We  do  not  agree  with  our  Correspondent, 
that  a  false  pretence  can  only  be  made  by  a 
false  alligation. — Ed» 


N  The  object  of  yourself  and  Mr.  Rotcb  is 
good ;  nevertheless  if  a  legislative  enactment 
were  passed,  embodying  the  act  of  22  G.  2, 
and  inflicting  the  punishment  of  transporta- 
tion for  actinj(  as  an  attorney,  &c.  without  be- 
ing duly  admitted,  I  think  few  attorneys  would 
thank  the  ledslature  for  the  boon,  or  wish 
their  monopoly  to  be  protected  by  so  terrible  a 
punishment;  out  iintd  surh  an  act  be  passed, 
I  docomplun  that  Mr.  Rotch  or  any  body  else 
should  interpret  an  act  of  parliament  in  a  way 
that  its  language  does  not  warrant,  particularly 
where  its  consequences  are  so  highly  penal ; 
foe  k.  may  so  happen  that  other  Cluirmen  may 
think  proper  to  strain  the  meaning  of  other 
acts  to  meet  their  own  peculiar  views,  and  the 
liberty  of  the  subject  be  thus  invaded  until  the 
consequences  become  frightful. 

I  cannot  take  leave  uf  this  subject  without 
calling  to  your  notice  a  defect  in  the  criminal 
jurisprudence  of  this  country.  If  in  the  case 
I  have  mentioned,  sentence  had  been  passed, 
and  it  was  subseauendy  decided  by  the  superior 
Judges  that  the  law  laid  down  by  Mr.  Rotch 
was  bad,  what  remedy  has  the  unfortunate 
iMm  ?  None :  he  is  not  permitted  a  new  trial 
or  appeal,  for  the  purpose  of  liberating  Um- 
self.  No ;  his  liberation  must  depend  entirely 
upon  the  pleasure  of  the  Secretary  of  State ; 
and  for  his  past  sufferings  he  has  no  redress 
whatever.  For  this  reason  alone.  Judges 
ought  to  be  verjr  careful  In  doubtful  cases ;  and 
tf  there  be  a  lair  doubt,  which  I  submit  there 
is  here,  the  prisoner  ought  to  have  the  benefit 
of  it. 

In  conclusion,  I  would  observe  that  the 
prisoner  is  entirely  unknown  to  me.  Of  Mr. 
Rotch  I  have  a  slight  knowledge,  baring  had 
oecasion  to  meet  him  on  business;  and  m 
some  branches  of  his  profession — (for  instance, 
the  Law  of  Patents)-— I  may  truly  say,  he  is 
universally  acknowledged  to  be  exceedingly 
clever ;  but  notwithstanding  his  ability,  he  is 
liable  to  err ;  and  although  I  should  be  sorry 
to  say  a  word  with  a  view  to  screen  a  guilty 
man  from  merited  punishment,  I  think  it  the 
duty  of  every  person,  in  tiie  profession  or  ont 
of  it,  to  speak  his  opinion  fearlessly,  when  the 
liberty  of  mdiriduals  is  so  fearfully  in  question, 
as  in  the  case  of  Collins. 

D.H. 


^  Oar  notice  of  the  case  at  the  quarter  ses« 
aions  waa  intended  as  a  general  warning 
to  persona  not  duly  qualified  to  practise. 
Those  who  come  within  the  statute  against 
raising  money  by  fi^ae  pretences,  (no  mat- 
ter whether  acting  aa  attorneys  or  expressly 
repreeentmg  themselves  aa  such,)  are  liable 
to  be  transported  for  seven  years:  those 
who  do  not  come  within  that  statute  are 
UaUe,  under  the  22  Geo.  2,  c.  46,  s.  12, 
to  a  penalty  of  50/.  for  each  offence.  It 
appears  that  the  miserable  man  in  question 
is  in  the  former  predieament,  and  we  un- 
dentaad  that  a  somewhat  respectable  class 
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of  pdrioiii»*-*ireitiy  dcrks  who  in  not  rt- 
torneTB,  are  in  tiie  latter  predicament.  The 
pablic  18  protected  bj  many  legislatire 
restrictionB  on  attorneys,  and  we  think  it 
but  £ur  and  reasonable,  that  any  proviaiona 
in  their  favor  ahoild  be  duly  enforced 

There  is  this  distinction  to  be  obaeryedin 
the  two  acts,  that  in  the  7  &  8  G.  4,  c.  20, 
goods,  chattds,  or  money  rnnst  be  actually 
obtained  to  constitute  the  offence :  in  the 
22  O.  2,  c.  46,  tfc/uiy  om  an  attorney,  not 
being  duly  qualified^  subject  the 
to  the  penalty*      £d. 


LOCAL  AND  PERSONAL  ACTS, 

DXCLABBD  PUBLIC,  AKS  TO  BB  #UDICIALLT 

iroTioBn.F-iSeMtoa,  1835. 


ATTORNEYS'  ADMISSION  ROLL. 


Mow  ne  once  again  to  entreat  the  atteBtion 
of  the  professio%  to  the  litigation^  annoyance, 
and  injustice,  as  weU  as  the  eipeace,  inflicted 
on  Its  members  by  the  present  necessity  bl 
adnuitance  m  so  many  Courts.  This  week 
again,  has  the  hardship  of  the  legal  conse- 
oueKei  of  the  present  system  been  shewn  at 
the  Rolls ;  and  when  it  is  notorious  that  avert 
large  proportion  of  attorneys^  especlriW  in 
the  country,  are  without  any  legal  remedy  to 
recover  their  biils  of  costs,  it  surely  is  one  of 
those  crying  evils  to  which  we  should  attend; 
and  I  ,am  sure  it  only  requires  a  Ikde 
exertion  on  the  part  of  our  incorponned  bo- 
dy.to  set  this  grievance  at  rest  at  Mce,  and 
for  ever. 

The  real  remedy  is  to  have  wat  admittaaee, 
before  a  prcmer  tribunal,  to  om  roU  of  per- 
son only,  admitted  to  the  decree  of  attorney 
and  solicitor ;  and  this  admission  should  en. 
tiUc  the  party  to  practise  in  any  Court,  giving 
esck  Court  power  of  imk\iMwm  agaiBst  oflbi£ 
crs ;  and  in  gross  cases  it  should  be  competent 
e^tird^  ^««  of  *^»  great  Conrti  \»  Sigr%4$ 

On  this  admission,  one  staled  fee  wwdd  be 
iwd,  to  defray  expences ;  it  might  be  a  con* 
sideraWe  one,  and  yet  save  young  men  from 
a  very  heavy  impost,  independent  of  much 
annoyance  which  they  now  sustain. 

TTiere  are  many  inconveniences,  of  wUeh 
such  a  plan  would  relieve  us;  and  those  who 
nave  had  to  prosecute  evil  doers,  will  easily 
see  that  they  wouW  thereby  be  relieved  of  the 
numerDUs  technical  difficdtics,  as  to  jurisdic- 
tion, «ee.  which  DOW  impede  their  proceedings. 

AUow  me  to  uif  e  this  matter  on  the  immedl- 
aie  attention  of  our  council.  They  will  be 
doing  a  truly  useful  office,  which  no  dne,  I  am 
sure,  wiU  oppose.  An  AxTORwar. 


1.  An  act  for  the  improvement  of  the  1S\A 
Street  in  the  borough  of  Ledbury,  in  tte 
county  of  Hereford. 

2.  An  act  for  making,  maintaining,  and  re- 
pairing a  turnpike  road  from  the  town  of  Bel- 
fast to  the  town  of  CrumCiip  in  the  county  of 
Antrim. 

3.  An  act  for  more  effectually  repairing  the 
road  from  Carmarthen  to  Newcastle  £ffiiyn, 
and  several  other  roads,  aii«l  for  making  and 
maintaimng  new  lines  of  road,  all  in  the  coun- 
ty of  Carmirthen. 

4.  An  act  to  enable  the  University  Life  An- 
surance  Society  and  their  successon  to  pur- 
chase annuities  upon  or  for  lives,  and  also  to 
lend  money  or  stock  upon  mortgage  for  the 
purpose  of  investment. 

6.  An  act  for  better  assessing  and  collectm^ 
the  poor  and  other  rates  in  the  parish  of  Bark- 
ing In  the  county  of  Essex. 

6.  An  act  for  better  supplying  with  water 
the  parish  of  ^  Ramsgate,  and  the  neighbour- 
hood thereof,  m  the  county  of  Kent. 

7.  An  act  to  authorixe  the  ssle  to  and  pur- 
chase by  John  Lord  RoUe,  of  the  rights  of  per- 
sons cmimingto  have  divers  rirhts  on  such 
parts  of  Great  Torrington  and  Castle  Hill 
Commons,  in  the  county  of  Devon,  as  now 
form  part  of  the  cut  or  canal  cdled  the  Rolle 
Canal. 

8.  An  act  far  incorpontbg  the  Warrragtoa 
and  Newton  Radway  with  the  Grand  Junction 
Railway,  and  for  extending  to  the  said  first- 
mentioned  railway  the  provisions  of  the  several 
acts  of  parliament  relating  to  the  said  laat- 
mentioned  railway;  and  for  other  purposes 
relating  thereto. 

9.  An  act  to  enable  the  Grand  Junction  Rail- 
way Company  to  aher  the  Kne  of  such  railway, 
ana  to  make  two  branches  therefrom  in  Hie 
county  of  Siaffbrd,  and  fbr  other  purposes  re- 
lating thereto; 

IfC  An  act  for  making  a  ndlway  from  Crojv- 
don  to  J(Hn  the  London  and  Greenvrich  Rail- 
way near  London. 

11.  An  act  to  eolaiigfr  the  powers  of  the 
Nevr  Piembrey  Harbour  Act,  to  change  the 
name  of  the  hari>our  to  that  of  Burry  Port, 
and  Ito  ^enable  the  Burry  Port  Company  to 
raise  a  further  sum  of  money. 

12.  An  act  for  constructinjg  and  maintsininff 
a  harbour  at  New  Quay,  ,m  the  county  of 
Cardigan. 

13.  An  act  for  making  and  muntidning  a 
pier  and  other  works  atDeptford,  b  the  coun- 
ty of  Kent. 

14.  An  act  to  enable  the  commissioner  ap- 

K)inted  under  two  acts  for  draining  certam 
nds  situated  on  or  near  the  river  Leven  in  the 
counties  of  Kinross  and  Fife  to  ruse  a  furtW 
sum  of  money  for  the  purposes  of  the  sud 
acts. 

15.  An  act  to  enlarge  and  regulate  the  mar- 
ket now  held  in  the  town  of  Devonpoiti  in  the 
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CMBit]F  oC  Dcveii^  and  to  catabUsh  a  market 
within  the  amd  town  for  com,  grain,  And 
other  article««  and  to  vegulate  die  amount  of 
tolls  to  be  pidd  within  the  said  oiarkets. 

W.  An  act  for  lighting  wilh  gas  the  town 
and  neighbourhood  of  Llanelly,  in  the  county 
Csfmarthem. 

17-  Am  act  for  building  a  new  parish  church 
in  the  town  of  Honiton,  in  the  county  of  De- 

¥0A. 

18.  An  aeC  for  pevingi  deansing,  lightii^, 
aMliccQlating  the  several  pariahea  of  St.  Mar- 
garet^ 8l.  John  tbe  Evangelist,  and  St.  Jamas, 
wilhki  the  lita-ty  of  Westmiaater,  in  the  coun« 
ty  of  Middlesex,  and  the  precinct  nf  the  Savoy, 
and  also  part  of  the  libertv  of  Saffian  Hm, 
Hatton  Garden,  and  Elv  Kents,  within  the 
same  county,  and  for  other  purpaaea  therein 
meatioaed* 

19.  An  act  for  repairing  the  mad  from  Lit- 
tle Boiwdea,  in  the  canntf  o£^ierthampton,  to 
BoekinghaiB»  in  the  aaaae  county. 

20.  An  act  far  repaaini^  the  roaid  from 
Farnboroogh  to  HiveriMll,,  in  the  pariah  of  Se- 
ven Oaks,  hi  the  county  of  Koit,  and  for 
making  several  divenions  ki  the  siud  road. 

21.  Aifiarffav  makiaig  and  maintaTDsog  a 
road  from  New  Quay  in  the  county  of  Cisrdio 
gan,  to  AberayroR,  in  the  same  county. 

22.  An  act  for  improving  certam  roads 
within  the  county  of  Hereford,  communicating 
with  the  city  of  Hereford. 

23.  An  act  to  incorporate  the  Avenue  Road 
in  the  parish  of  St.  Marylebone,  with  the  Ma- 
rylebone  and  Finchley  Turnpike  Roads,  in  the 
county  of  Middlesex. 

24.  An  act  for  making  and  maintaining^  a 
turnpike  road  from  the  town  of  Hurstperoomt 
to  the  Brighton  and  Cuckfield  Turnpike  Road 
at  or  near  Ansty  Cross,  in  the  parish  of  Cuck- 
field, all  in  the  county  of  Sussex. 

25.  An  act  for  more  effectually  repairing  the 
Darlington  and  West  Aukland,  ana  the  Oock- 
erton  Bridge  and  Stoindrop  Roads,  in  the 
county  of  Durham,  and  for  consolidating  the 
trusts  thereof. 

26.  An  act  for  more  eflRsctually  repairingthe 
road  from  the  Exeter  Turnpike  Road  to  Bid- 
dafi>rd,  and  certain  roads  leadiMrfrom  Bridge- 
town Pomeroy  andTotnea,  and  other  roads 
communicating  therewith.;  and  for  repairing 
Totnea  Bridge,  ami  erecting  bridgaa  over  the 
Stover  Camu,  the  Rivers  "^ign  and  Lemon, 
and  the  Mill  Leat,  all  in  the  county  of  Deaon. 

27.  An  act  for  repairing  and  improving  the 
roada  in  the  counties  of  NortfaumDeriand  and 
Durham,  called  the  Ford  and  Lowick  Turn- 
pikes, and  for  making  certain  new  branches  in 
the  said  counties. 

^  28.  An  act  for  makmg  turnpike  certain 
higbways  between  the  towns  of  Nantwich  and 
Ccmgleton  in  the  county  palatine  of  Cheater. 

29.  An  act  for  builmng  a  bridge  over  the 
River  Exe  from  the  Shilhay  at  the  city  ofi  Exe- 
ter, and  for  making  approacfaea  thereto ;  and 
for  removing  tiie  preaent  forry  across  the  said 
river,  and  estalilislung  another  ferry  or  a  foaiU 
bridge  in  lieu  tbereo£ 

do.  An  act  to  amtnd  tbe^sda  relating  to 


the  Maadieater*  Bollaii,  «nd  Bury  OMMlNavv 
gation  and  Railway,  and  to  mike  a  Branek 
Ridlway  to  BohoA. 

31.  An  net  to  authorize  the  Newcaatle-upOBi 
Tyne  and  Carlisle  Railway  Company  to  make 
an  additional  branch  railway  or  trararoadi' 
and  for  other  purposes  connected  with  their. 
undertaking. 

32.  An  act  to  amend  an  act  for  improvinn^ 
the  narigatkm  of  the  River  Cart,  and  for  deep* 
ening  and  extending  the  harbour  of  Paisley* 
in  the  county  of  Renfrew. 

;i3.  An  act  to  enable  the  Edinburgji  Watav 
Ctofany  lo  barrQw  a  farther  sum  of  money* 

34.  An  act  to  eoaaolidate  and  extend  that 
powera  and  provlMOins  of  the  several  acta  re- 
lating to  the  Birmingham  Caaal  Navigationai. 

35.  An  act  for  mmiiog,  maintaimng,  and  re- 

C'  'ng*  certain  roada  B«ar  the  towns  of  Ash- 
»n  and  Totnes>  in-  the  county  of  Devon« 

36;  An  act  for  repmring  and  oMintaining 
the  road  from  the  Wellington  Bridge  Road  in 
the  parisE  of  Leeds,  to  Toog  Lane-  End,  in  the: 
parish  of  Birstal^  and  oth^  roads  branclMiig 
therefrom,  and  for  making  and  maintainipg  m 
nav  road  from  (the  aforcMid  road  at  SwaUow 
Hill,  in  the  township  of  Wortley  to  Pudsey^ 
all  in  the  West  Kiding  of  the  county  of  York. 

37.  An  act  for  making  and  inamtaining  at 
road  from  Sandbach  lo  Cmgletoa  in  the  coun- 
ty pdatine  of  Cheater^  and  a  branch  road  com- 
municating therewith. 

^.  An  act  for  more  effectually  repairing  the. 
road  from  Mullen's  Pond,  in  the  county  of 
Southampton,  through  Amesbunr,  to  the  eigh-* 
teen  mile-stone  from  the  city  or  New  Sarum,. 
near  Willoughby  Hedge  in  the  county  of  Wiks,. 
and  several  other  roads  leading  out  of  the  said 
rpad. 

39.  An  act  for  more  effectually  repairing  and> 
improving  the  road  from  the  town  of  HitcheQ, 
through  Shefford^  to  the  turnpike  road  irom? 
St.  Albans  to  Bedford,  and  also  the  road  from 
the  turning  out  of  the  said  road  to  Henlow  aad 
Gerford  Bndge^  and  other  roada  therein  men- 
tioned, in  the  counties  of  Hertford  and  Bed-* 
ford. 

^40.  An  act  for  moreeieetuaUy  repairingtha? 
road  from  St.  Benedict's  Gete,  in  the  coua^  of 
the  cky  of  Norwich,  to  Swaffham  in  the 
county  ei  Norfolk,  and  from  Halfpenny  Bridgia 
in  Hoaingham>  to  the  bounds  of  Yaxluuny  and 
also  a  lane,  called  Haogmmi's  lAne^  near  the 
gates  of  the  said  city. 

41.  An. act  foil  more  effectually  sepakingthe 
road  from  Duffidd^  through  Beiper,  toHoaga 
in  the  county  of  Derby,  a«d  for  makiag  a-naw 
line  of  road  communicating  therewith. 

42.  An  actio  eB^K>wer  the  Dublin. Oil  Gu 
light  Company  t»  pcodtice  gaa  from  eoal«i 
f>eat,  turf,  and  other  materials,  and  to  aaend' 
the  act  relating  to  the  said  company. 

43.  An  act  t&enable  the  inhabitants  of  Grua- 
venor  Square,  in  the  county  of  Afiddleaex, 
more  effectuaUv  to  ihmw,  deanae,  light,  water» 
and  embelHrii  tne  aaid  s<|ttare. 

44.  An  act  for  enlarging  the  powera  of  a» 
act  pasaed  in  Ike  ninth  year  of  the  reign  of 
King  Gao^gi  die  Foiiith>  to  oanaetidila.  and 
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amend  aeveral  acts  for  the  farther  improTe- 
menl  of  the  port  of  London,  by  making  docks 
and  other  works  at  Bkckwall  for  the  accom- 
modation of  East  India  shipping. 

45.  An  act  for  lighting,  watching,  and'imo 
proving  the  parish  of  Tormoham,in  the  county 
of  Devon. 

46.  An  act  for  improving  and  regulating  the 
town  of  Aberystwyth,  in  the  county  of  Cardi- 
gan, and  for  supplying  the  inhabitants  thereof 
with  water. 

47.  An  act  to  alter  and  amend  three  several 
acts  for  paving,  cleansing,  and  improving  the 
town  of  Dovor ;  and  for  making  further  4(b- 
provements  in  the  siud  town. 

48.  An  act  for  more  effectually  repairing, 
improring,  and  preserving  the  harbour  abd 
quay  of  Wells,  in  the  county  of  Norfolk. 

49.  An  act  for  improving  the  haven  of  Great 
Yarmouth,  in  the  county  of  Norfolk,  and  the 
several  rivers  connected  therewith,  and  for  re- 
pairing  or  taking  down  and  rebuil(Ung  a  certain 
bridge  over  the  said  haven  at  Great  Yarmouth 
aforesaid,  and  a  certain  bridge  called  Saint 
OUve's  bridge,  over  the  river  Waveney,  in  the 
counties  of  Norfolk  and  Suffolk ;  and  for  v^ 
pending  fDr  a  limited  period  certain  duties 
payable  to  the  corporation  of  Great  Yarmouth, 
and  imposing  other  duties  in  lieu  thereof. 

-  60.  An  act  for  establishing  a  new  market  for 
five  stock  and  agricultural  produce,  and  erect- 
ing a  market  house  or  com  exchange,  in  the 
ci^r  of  Winchester. 

51.  An  act  for  removing  the  markets  held  in 
the  town  of  Cardiff,  in  the  county  of  Gla- 
morgan, and  for  providing  other  market  places 
in  lieu  thereof. 

62.  An  act  for  paring,  lighting,  and  watch- 
ing the  town  and  parish  of  Downham  Market, 
in  the  county  of  Norfolk. 

•  63.  An  act  for  removing  the  marlcets  held  in 
the  town  and  borough  of  Neath,  in  the  county 
of  (xlamorgan,  and  for  proriding  a  new  market 
|daoe  in  the  said  town  iu  Ueu  thereof. 

64.  An  act  for  altering,  amending,  and  e^ • 
tending  the  powers  and  provisions  of  an  act  ^ 
the  sixth  year  of  His  late  Migesty  King  George 
the  Fourth,  for  the  regulation  of  buildings ia  the 
town  of  Liverpool,  and  for  the  other  purposes 
therein  mentioned;  and  for  granting  iurther 
and  additional  powers  for  tne  improvement 
and  regulation  of  the  sud  town,  and  th^e  pre- 
servation of  property  therein  from  fires,  and 
otherwise. 

65.  An  act  to  make  tad  midntdn  a  railway 
fnm  Stanrig  and  Arbuckle,  in  the  county  of 
Lanark,  to  ttie  Union  Canal  at  Causewayend, 
in  the  county  of  Stirling. 

66.  An  act  to  enable  the  London  and  Bir- 
mingham Railway  Company  to  extend  and 
alter  the  line  of  such  railway,  and  for  other  pur- 
poses relating  thereto. 

67.  An  act  to  enable  the  Leeds  and  Selby 
Railway*  Company  to  improve  the  line  of  the 
said  radway ;  and  for  amending  and  enlarging 
the  powers  and  provisions  of  an  act  relating  to 
such  railway. 

58<  An  act  for  making  a  railway  from  Pres- 
ton  to  Wyre,  and  for  improving  the  harbour 


of  Wyre,  in  the  county  palatine  of  Lancaster 
59.  An  act  for  consolidating  the  shares  ia 
the  Wilts  and  Berks  Canal  Navigation,  and 
for  extending  the  powers  of  the  act  of  incorpo* 
ration  of  the  company  of  proprietors  of  the 
said  canaL 

.  (iO.  An  Act  for  providing  in  or  near  the 
burgh  of  Cupar  more  extensive  accommodation 
for  holding  the  courts  and  meetings  of  the 
sheriff,  justices  of  the  peace,  and  commission- 
ers of  supply  of  the  county  of  Fife,  and  for 
the  custody  of  the  records  of  the  said  County. 

61.  An  act  for  better  supplying  with  water 
the  town  of  Ashton-under-Lyne,  and  the  neigii- 
bourhood  thereof,  within  the  puish  of  Ashton* 
under-Lyne,  in  the  county  palatine  of  Lan- 
caster. 

62.  An  act  for  more  effectually  makbg,  re- 
pairing, and  maintuning  the  turnpike  roads  in 
the  county  of  Edinburgh. 

63.  An  act  for  improving  and  more  eiectu- 
ally  repairing  the  several  roads  lading  into 
and  from  the  citjr  of  Worcester. 

64.  An  act  n>r  repairing  the  roads  from 
Sevenoaks  Common  to  WocKlsgate,  Tunbri<^ 
Wells,  and  Kipmng's  Cross,  and  from  Tun- 
bridge  Wells  to  Woodsgate,  in  the  county  of 
Kent. 

{To  be  coniinmed.) 


SUPERIOR  COURTS. 


ftorW  €nwmMianxtr  Court. 

BBQUEST. — RBMOTBNSSS. 

A  teiiaior  bequeathed  the  residue  offUe  per-- 
tonal  estate  to  hit  wife  for  life;  and  after 
her  death,  he  directed  the  fund  to  be  di- 
vided into  eijf  equal  share*,  and  four  shares 
thereqf  to  be  given, — one  to  each  of  hi* 
four  nieces  btf  name,  and  to  the  heirs  of 
her  bodg  in  the  female  line  in  perpetuity  ; 
and  in  the  event  of  her  duing  unmarried 
and  without  lawful  issue,  then  over:  Held 
that  this  was  an  ejfecutory  bequest,  and  that 
the  gift  to  a  niece  who  died  unmarried 
went  over. 

This  was  an  appeal  from  a  decision  of  the 
present  Master  of  the  Rolls. 

Mr.  Spence  and  Mr.  fFood,  for  the  appellant^ 
said,  the  appeal  was  on  a  single  point,  reserved 
upon  the  construction  of  the  will  of  Colonel 
Young,  who  was  in  the  senrice  of  the  East 
India  Company,  and  had  considerable  personal 
estate  vested  in  the  funds.  By  his  will  he  gave 
the  residue  of  that  estate  to  his  wife  for  her 
life  I  and  he  directed  that  after  her  death,  the 
principal  be  divided  into  six  equal  shares ;  and 
that  four  of  the  shares  be  given,  *'  one  to  each 
of  four  nieces  .(of  the  name  of  Wolfe),  and  to 
the  heirs  of  her  body  in  the  female  line,  in 
perpetuity;  and  as  these  four  legatees  are 
unmarried,  and  as  they  may  die  unmarried, 
and  consequentiy  without  lawful  hdrs  of 
their  bodies,  in  that  event  I  desire  that  the 
shares  reverting  on  the  death  of  them  be 
disposed  of  as  follows  : — ^the  share  of  tlie  6rst 
of  them  so  dying  to  the  use  of  the  Bible  So- 
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riety,*'  &c.  The  testator's  wife  died,  and  since 
then,  one  of  the  le^tees  died,  unmarried.  The 
tiuestion  vraa,  whether  the  legacy  went  over  to 
foe  Bible  Society,  or  belonp^ed  to  the  personal 
representative.  The  Master  of  the  Rolls, 
holding  that  the  event  contemplated  by  the 
testator  was  not  merely  the  dying  unmarried, 
bat  also  without  lawful  heirs,  decided  *  that  the 
legacy  over  was  void  for  remoteness,  and  must 
be  held  to  have  vested  absolutely  in  the  niece. 
The  appellants  novit  submitted,  that  the  event 
upon  which  the  gift  was  to  go  over  was  the 
dying  unmarried ;  and  if  the  words  of  bequest 
stopped  there,  no  doubt  could  arise  on  its 
ecmstruction ;  but  taking  in  even  the  other 
part  of  the  sentence — "  and  consequently 
without  lawful  heirs," — ^they  contended  that 
this  was  a  good  executory  bequest  over  to  the 
Bible  Society;  and  they  cited  Belt  v.  Phyn,^ 
Coodiiile  V  Pyden^^  Trotter  v.  OswnldA 

Sir  XT.  Home  and  Mr:  Munroe^  in  support 
of  the  decree  of  the  Court  below. — If  the  gift 
over  be  a  limitation  on  an  indefinite  failure  of 
issue  or  heirs,  the  decision  of  the  Master  of 
the  Rolls  is  right.  Although  the  intention  of 
the  testator  may  be  clear  enough,  that  did  not 
signify,  if  it  was  contrary  to  law.  The  bequest 
was  to  each  of  the  females,  and  to  her  endur- 
ing issue  or  heirs,  as  long  as  she  should  have 
heirs  of  her  body,  which  is  clearly  a  perpetu- 
ity, and  therefore  void.  The  law,  therefore, 
vests  the  gift  in  the  first  taker,  and  the  bequest 
over  is  void,  as  too  remote. 

Mr.  Tinney  and  Mr.  Seton  supported  the 
decree  below,  on  behalf  of  other  parties  inter, 
ested  in  the  other  shares,  on  their  becoming 
vacant  by  the  death  of  the  first  legatees,  dying 
unmarried. 

Sir  Lartnceiot  Shadwell. — It  is  the  clear 
opinion  of  the  Court  that  this  doctrine  is 
wrong.  The  event  contemplated  is  clearly  the 
dying  of  any  of  the  legatees  unmarried.  The 
society  to  which  the  first  vacant  share  was 
given  over,  is,  in  my  opinion,  entitled  to  this 
legacy. 

Mr  Justice  Bosanquet, — I  am  of  the  same 
opinion.  The  Court  below  took  an  erroneous 
view  of  the  bequest.  The  question  depends  on 
this : — ^what  was  the  event  contemplated  by  the 
testator?  That  appears  to  me  to  be  the  failure 
of  heirs,  in  consequence  of  not  being  married, 
and  not  the  general  failure  of  heirs. 

The  decree  below  was  reversed,  the  deposit 
ordered  to  be  returned  to  the  appellants,  and 
the  costs  of  all  parties  to  the  appeal  to  be  paid 
out  of  the  general  fund. 

Warren  v.  Coliey,  Before  the  Lords  Com- 
missioners, at  Westminster,  Nov.  16th,  1835. 


«  See  10  Leg.  Obs.  44. 
*  17  Ves.  4^. 
e2T.R.  720. 
«  1  Cox,  317. 


'    ftfns'jf  3Bfnc$  ^tHCtfce  Cmtrt* 

BA|Lc-*-DB8CRIPTI0N.— OATU. — PROPKRTT.-— 
DBFEMOANT. — APFIDAVIT. 

//  is  no  objection  to  an  affidavit  of  wffieieney 
6y  a  bail,  that  he  detcribes  himtetf  gent" 
ralig  of  '*  Ely,  in  the  county  uf  Cam^ 
bridge,**  « 

Nor,  that  he  does  not  strictly  comply  with  the 
Rule  qf  Court  in  f>oint  of  form,  if  the  affim 

^  dtnrit  does  comply  in  point  ofsuhstance, 

&uuninf  opposed  bail  on  several  grounds. 
The  principal  ones  were  the  two  following.-— 
He  objecteid  that  the  description  in  the  affida- 
vit of  sufficiency  was  too  general,  it  being  only 
"  Ely,  in  the  county  of  Cambridge.** 

Secondly,  that  tne  bail  had  only  sworn  to 
being  worth  the  required  amount,  "  over  and 
above  all  his  just  debts,**  instead  of, "  over  and 
above  what  will  pay  his  just  debts.**  Tlie 
omitted  words  could  not  be  considered  as  im- 
material. 

Littiedale,  J.,  thought  the  objections  could 
tt<it  be  sustained,  and  accordingly  overruled 
them  both. 

Bail  passed,  ffunt^s  bail,  M.  T.  1835. 
K.  B.  P.  C. 


SUBPCBNA    DUCES    TBCUM.— CONTEMPT. — ^AT- 
TACHMENT.— MERITS. 

If  a  party  is  served  with  a  subpoena  duces 
tecum,  he  is  bound  to  obey  it,  and  produce 
the  document  required,  and  has  no  right  to 
entertain  the  consideration  of  whether  it  is 
immaterial  or  not  to  the  issue,  tm  the  trial 
of  which  he  is  subpoenaed. 

'  On  shewing  cause  against  a  rale  nisi  for  an 
Attachment,  for  disobedience  to  a  subntema  du» 
ces tecum,  several  affidavits  were  prooucedfor 
the  puipose  of  shewing  that  the  documents 
te^irea  by  the  writ  to  be  produced  must  bo 
immaterial  on  the  question  raised  in  the  cause 
between  the  parties. 

'  Littiedale,  J.,  siud,  that  in  his  opinion  the 
fiict  of  their  immateriality  was  not  for  the  wit- 
ness, when  served  with  the  sub.  due.  tee.  to 
consider.  He  ought  to  do  as  the  writ  reqiured, 
and  attend  the  C&urt  when  the  trial  took  place» 
pursuant  to  it. 

Rule  absolute.— />M  d.  Butt  v.  Kelly,  M.T, 
1835:    K.B.P.C. 


SMALL  DEBTOR. — 48  0.3,  C.  123. — ^NOTICE.-* 
SERVICE. — SERVANT. 

,  Service  of  notice  under  the  Small  Debtor  Act 
on  the  creditor,  is  not  sufficient,  unless  it  is 
left  with  some  person '  necessurily  in  com* 
munication  ana  connection  with  the  credi* 
tor  himself 

In  this  ease  the  defendant,  who  had  been  in 
prison  for  twelve  calendar  months  for  a  debt 
of  20/.,  applied^  under  the  48  G.  3,  c.  123,  for 
Ins  discharge.  The  notice  to  the  plaintiff  was 
served ''  on  a  female  at  the  plainnfi*8  house.** 


AS 
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lAiiledaie,  J.,  thought  tiie  serfice  iMaffi. 
dent,  aad  ^erefore  refused  to  attow  the  de- 
fendant's discharge. 

Hide  refused.— <7f0rffv  T.  Fhf,  M.  T.  1835, 
K.B.  P.O. 


IiOaDS'  ACT. — 8BRTI0V  OF  NOTICC  ON  A  CRB« 
DITOB. — MOTION  TO  BRING  UP  A  PRISONBR. 

ft  u  necesioty  to  serve  a  notice  of  an  intention 
to  applp/or  leave  to  Mng  up  a  priMomer, 
unaer  the  Lord^  j4ct,  at  the  uiuai  jphce 
i^  abode  of  the  creditore,  and  to  give  reo" 
eonMe  proof  of  the  notice  having'  reached 
tHetT  nanos* 

This  was  a  modon  under  the  Lords'  Act,  for 
R  rule  to  bring  up  a  prisoner.  The  affidavit  on 
which  the  motion  wus  made^  set  forth  that  the 
usual  notice  had  been  served  upon  aU  the  cre- 
ditors, but  some  doubt  arose  as  to  Uie  legality 
of  the  service  on  one  of  them.  It  appeared 
that  the  attorney's  ojerk,  by  whom  the  affidavit 
•was  sworn,  stated  that  he  had  been  several 
times  to  the  residence  of  the  person  sought  to 
T>e  served,  and  had  not  been  able  to  meet  with 
huR,-  notwttlistaiidin^  his  having  made  repeated 
appointments.  He  in  consequence  left  the 
notice  with  the  landlady  of  the  house,  to  be 
given  to  him.  The  Court,  however,  held  this 
to  be  an  iasufficient  service.  The  Act  required 
the  notice  should  be  left  at  the  creditor's  usual 
place  of  abode,  and  leaving  it  at  the  door  of 
the  house  where  he  lodged,  in  the  hands  of  a 
person,  who  perhaps  would  never  give  it  to 
nlm,  was  clearly  not  enough.  Leave  was,  how* 
ever,  given  to  amend  the  affidavit.    A  subse- 

2uent  application  was  made  to  the  Court  of 
ling's' Bench  when  tlie  affidavit  had  be^a- 
aaeMed  by  Che  elerk  stating  that  the  l«n<ttady 
liad  said  she  acted  as  tlie  servant  of  the  credi- 
tor. Tlus  was  ako  held  insufficient,  the  depo- 
aent  not  swearing  to  his  belief  of  the  ioforma- 
tiPRy  and  in  consequence  the  affidavit  was 
•owaaeeond  time  attended.  It  row  stated 
that  the  deponent  believed  the  statement  of 
the  laRdlady  to  be  true.  *' 

i^itttedaie  J,  now  granted  the  rule.  ROYe 
mated.    £,%  v.  Gompertt,  M.  T.  1835.  K. 


C^r^tqutr. 

MARTLXBONB  VBBTRr  ACT.— ITS  APPLICA- 
TION  TO  TORTS  OR  ASSUMPSITS. —  BX- 
eOAROfAN  or  THB  POOR. — WITNB88. 

ThepiHmiionofthe  Mturylebone  Feetrjf  Act, 
wnerehy  twentjf'One  dayt  notice  c/ proceed- 
iagi  is  reguired^  applici  to  torii  only,  and 
not  to  auumpeiti, 

A  parishioner  having  been  guardian  of  the 
poor,  at  the  time  of  the  contract  being 
made  for  which  the  action  teae  brought,  but 
havings  iince  vacated  the  office,  i»  a  eompe* 
tentitfiineii  under  the  Act. 

AmotioftWM  jBRde  forleifvio  eotera  noiMnt, 


orfor  a  new  trid,  under  the  followiiig  cireum- 
stances.  The  actbn  was  for  work  and  labour 
done,  and  was  brought  agunst  the  defendant, 
as  vestry  clerk  of  the  parish  of  St.  Maryieboae, 
in  pursuance  of  the  local  act,  35  Geo.  3.  c.  73. 
Thie  action  was  tried  before  the  sheriff.    The 

g resent  applicadon  was  made  on  two  grounds » 
rst,  that  twenty-one  days'  notice  of  the  com- 
mencement of  the  suit  had  not  been  given^  pur- 
suant to  the  provisions  of  the  Act  in  question ; 
and  secondly,  that  a  Mr.  Eastwick,  wbose 
testimony  was  tendered  for  the  defendant^  was 
r<^cted  as  a  witness,  on  the  ground  that  at  the 
time  when  the  cause  of  action  arose,  be  was 
one  of  the  guardians  of  the  poor  of  the  parish, 
although  v^en  the  trial  came  on  he  had  ceased 
to  be  so.  In  support  of  the  first  objectioB^,  a 
case  of  assumpsit  brought  against  a  toll  collec- 
tor to  recover  back  certau  tolU  which  he  had 
improperly  taken  from  the  phuntiff,  was  cited. 
In  the  act  on  which  that  action  was  brought,  as 
well  as  in  the  present*  a  clause  was  introduced, 
by  which  notice  of  the  commencement  of  the 
action  was  required  to  be  given;  and  the  C<NUt 
in  giving  jadgment  said  that  the  question  was, 
whether  the  provision  was  confined  to  actions 
for  tort,  or  whether  it  extended  to  assuropeit. 
The  meaning  of  the  clause  was,  that  notice 
should  be  given  in  order  that  the  parties,  against 
whom  the  action  was  brought,  might  tender 
satisfaction.  In  the  present  case  the  defendant 
was  a  stranger  to  the  plaintiff,  and  it  was  of 
importance  that  he  should  receive  notice  of  tl^ 
action,  and  that  some  time  should  elapse  before 
the  process  was  sued  out,  in  order  that  he  might 
in  the  interim  make  inquiries  into  the  case,  and 
pnmose  terms  which  might  probably  be  attended 
with  favorable  results. 

^  The  Court  said,  vrith  regard  to  the  case  now 
cited,  the  action  there  was  in  point  of  fact  for 
extorting  money  by  dureu  g  and  although  the 
plaintiff  was  entitled  to  recover  the  money  by 
assumpiit,  yet  the  case  was  clearly  different 
from  the  present.  The  present  case  was  not 
dbtinguished  from  an  orainary  action,^  and  it 
was  the  duty  of  the  fuardums,  for  whom  the 
defendant  acted,  to  know  what  contracts  thc^ 
made,  and  of  the  defendant  immediately  to  ac- 
quainthis  employers  with  thecircumsUnce  of  the 
commencement  of  the  action,  who  could  then 
pav  money  into  court  if  they  tiiought  proper. 

No  case  had  been  decided  where  it  was  held 
that  a  contract  of  the  present  description  came 
within  the  provisions  of  the  Act. 

With  r^rd  to  the  second  objection  taken, 
it  was  submitted  that  the  witnesses  evidence  was 
admissible,  and  that  having  given  up  his  office 
of  guardian  of  the  poor,  any  testimony  he 
could  give  would  only  affect  him  as  a  parish- 
ioner. It  was  expressly  provided  by  the  Act, 
that  a  parishioner  should  be  a  competent  wit- 
ness, and  that  a  guardian  of  the  poor  should 
not  be  personally  liable  for  any  action,  &c. 

On  this  latter  point  a  rule  nisi  was  granted, 
to  which  cause  was  now  shewn,  when  it  was 
contended  that  the  witness  was  in  point  of  fact 
a  defendant.  A  case  was  cited  where  the 
r^ourt  had  held  that  tiustees,  being  empowered 
to  roe  and  be  sued  through  their  trtasurer^wera 


Agwitr  CJMrto .-.  jfocicjircr .--iSJIlM^.— ^teimrf  to  Qmrie$. 


47 


Mt  competeal  wiloMiai  for  di«  4eCen4tst  io 
mA  an  action. 

The  Cowri,  wHbouC  kearmff  Che  argunenU 
in  mippoft  of  the  rale,  said  that  the  witnesn 
shoulil  hare  been  heard.  He  waa*  neither  a 
real  nor  a  nominal. defendant.  Not  real,  be- 
cause the  Act  provided  that  he  tthould  not  be 
personally  liablei  and  not  nominal,  because  the 
clerk  was  directedta  beaiied.  The  rule  there- 
fore must  be  absolute. 

Role  absolate.— fVtftfdk^  f.  (7fMiitf«tf,T.T. 
1803.  Excheq. 


STnNGS.-.ClTY  COURTS. 


CWlS'^'uRT,    MAYORS' COURT, 
ld36--6.  1836—6. 


Not.  23rd.  Monday 
Dee.  14th.  Ditto 
Jan.  4th. 
Feh.  1st. 
Feb.  29th. 
April  4th. 
May  9th. 
June  I3th. 
July  4th. 
Aug.  16th.  Ditto 
8epl.  19th.  Ditto 
Oct.  24th.   Ditto 


Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 


Nor.  2Ut 
Dec.  12th. 
Jan.  1(ith. 
Jan.  29th. 
Feb.  27th. 
April  16th. 
May  7tfa. 
June  10th. 
July  9th. 
Sept.  17th. 
Oct.  22nd. 
Not.  19th. 
Dec.  10th. 


Saturday 

Ditto 

Ditto 

Friday 

Saturday 

Ditto 

Ditto 

Friday 

Saturday. 

Ditto 

Ditto 

Ditto 

Ditto 


SHBRTFPS'  COURTS,  1836—6. 


•Norembcr, 
December, 
January, 

April, 

m. 

June, 

September, 
October, 
NoTembet, 
December, 


Th.  19th.  Friday  27th. 
Friday  11th,  Th.  17th. 
Th.  14th.  Friday  29th. 
Th.  11th.  Friday  l^th. 
Th.  10th.  Friday  iSth. 
Th.  i4th.  Friday  29th, 
Friday  13th.  Th.  26th. 
Friday  17th.  Th.  30th. 
Th.  14th.  W.  20th. 
Th.  28th.  Fri.  29th. 
Th.  2^nd.  Friday  2drd. 
Th.  20th.  Wed.  26th. 
Friday  18th.  Th.  24th. 
Th.  8th.  Friday  16th. 


ANSWERS  TO  QUERIES. 

9racticr. 

wmiT  4>v  aoMHONB.— -VOL.  10,  r.480. 

1.  In  answer  to  the  query  of  Y.  C,  I  beff  to 
observe,  that  by  the  1/th  section  of  the  Uni- 
fbrmity  of  Process  Act,  it  is  enacted,  that  every 
attorney  whose  name  shall  be  indorsed  on  any 
writ  issued  by  authority  of  that  aet^  shall,  on 
demand  in  writing,  fte.,  deelara  forthwith 


wliedier  the  same  has  been  fsaoed  by  him,  or 
with'  his  aaifaority  or  privity  {  and  i/so,  then 
he  shall  also-^in  case  the  Conit,  or  any  Judge 
of  the  same,  or  of  any  other  Court,  shall  so 
order  and  direct,  declare  in  wrriiing,  within  a 
time  to  be  allowed  by  such  Court  or  Judge, 
**  the  prafisssion,  ooeupation  or  quality,  uid 
place  of  abode  of  the  pkiiitiff,  on  pain  of 
tMBiag  guilty  of  a  contempt  of  the  Court 
from  which  snch  writahall  have  been  issued  ;** 
and  by  the  latter  part  of  the  same  section,  if 
such  attorney  sImq  dedare  that  the  aame  vms 
aAi(ssue<l  bv  him,  or  with  his  authority  or  pri- 
vity«  then  tne  said  Court  or  Judge  shall  and 
mav,  if  it  shall  appear  reasonable  so  to  do, 
make  an  order  for  tne  immediate  ditekarge  of 
any  defendant  who  may  have  been  arrests  on 
jany  such  writ,  on  entering  a  common  appear- 
aoce.'^Tbua  giving  ,the  Court,  or  any  Judge, 
power  to  make  an  order  (after  a  demand  in 
writing)  for  a  4odAration  in  writing  of  Uie 
profesaioo,  occupation,  or  quality,  and  place  of 
abode  of  a  plaintiff,  io  an  action  commenced  by 
any  of  the  writs  enuoierated  in  Uiat  act ;  and 
th^same  must  be  furnished  by  the  attorney 
within  the  time  allowed,  under  pain  of  being 
guilty  of  a  contempt  of  the  Court  from  whieh 
such  process  issued.  If  the  atcomev  shall  de- 
clare that  the  writ  was  not  issued  bv  hun,  or 
with  his  authority  or  privity,  then,  it  it  shall 
appear  to  the  Court  or  Judge  reasonable  so  to 
dq,  they  may,  in  the  case  qik  capiat^  order  the 
defendant  to  be  discharged  on  entering  a  com« 
mon  appearance  i  ^^ich  in  the  case  of  an  ar- 
rest must  be  considered  as  a  sufficient  punish- 
ment (  and  althouf[h  the  act  is  silent  as  to  the 
punishment  to  he  inflicted,  if  a  writ  of  sum- 
moM  shall  not  have  been  issued  by  or  with  the 
authority  or  privitv  of  the  attorney  whose 
name  is  indorsed,  1  have  no  doubt  but  that  the 
Court  or  Judffe  would  stay  all  proceedings  on 
it,  if  not  set  the  same  aside  with  costs  for  irre- 
gularity ;  as  by  the  12th  section  of  the  same 
act,  the  name  and  place  of  abode  of  the  attor- 
ney actually  euing  out  the  mtme  is  to  be  in- 
dorsed {  and  in  case  such  attorney  shall  not  be 
an  attorney  of  the  court  in  whicn  the  same  ia 
sued- out,  then  the  same  is  to  be  endorsed  with 
the  name  and  place  of  abode  of  such  attorney 
ia  whoaa  name  the  same  is  sued  out  i  and  in 
case  of  the  writ  being  sq«d  out  by  the  plaintiff 
inperion,  then  a  memorandum  empre$mng  Much 
to  be  the  fact,  mentioning  the  city,  town,  or 
parish,  and  also  the  name  of  the  hamlet,  street, 
and  number  of  the  house  of  such  plaintiff. 

H.P.J. 

2.  Vcs.  The  Uniformity  of  Process  Act,  2W. 
At  c.  39,  8. 11,  makea  no  distinction  between  a 
Writ  of  Cwias  and  a  Writ  of  i^ununons. 

N.G. 


PUACTIOB.— RB.BNTRY.      FI.   FA.      TOL.  10, 

P.  480. 

The  safer,  and  by  far  the  mon  satiafiMtory 
course  for  die  plaintiff  to  «dopt,  would  be  to 
issue  another  writ  oi  fi.  fa.  Although  it 
a  ywatjon  whether,  supposinf  th«  re* 
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Antweri  to  Qvmet Queried.— TAe  Sdiicr*s  Later  Box. 


turn  to  the  first  writ  to  be  unexpireil,  thd 
Khcriflf  might  not  justify  a  reentry  under  it. 
If,  however,  the  first  writ  of  Jl,  fa.  is  made 
*'  returnable  immediately  after  the  execution 
of  it,"  under  3  &  4  Wm.  4,  c.  67,  s.  2,  then 
I  think  there  can  be  no  doubt  but  the  day 
whereon  it  was  executed  would  be  considered 
the  return  da^;  and  consequently,  for  a  second 
entry  under  it,  treroass  might  be  maintained. 
The  first  writ  of  /f./a,  need  not  be  returned 
previously  to  issuing  a  second  Jl,  /a.  See 
Edmond,  auignee  nf  Sheriff  tf  8wrte$  v.  ilosr, 
9  Price,  5, 12.  fiT.*; 

liKfD  Of  9rof  tttfl  xnir  Cirnbesaiuitis* 

BBQUBST  PBOPKRTT.      VOL.  10,  P.  416.  4/8. 

F.  W.  S.,  in  his  answer  to  this  query,  has 
omitted  to  notice  two  cases  which  appear  to 
me  to  bear  more  immediately  on  the  point 
than  those  cited  by  him,  all  of  which  (with  the 
exception  of  Arnold  v.  Arnold)  turn  on  the 
construction  of  the  words  *'  estate  and  effects," 
and  not  on  the  word  "  property."  The  two 
cases  I  allude  to  lire  Moore  Y,Moore^  IBro.  Ch. 
C.  127,  and  Flemmin/j^  v.  Brook,  1  Sch.  &Lef. 
318.  In  the  former  of  which  it  was  decided 
that,  under  the  words  *'all  my  goods  and 
chattels,"  bonds  and  other  choses  in  action 
did  not  pass,  on  account  of  their  want  of 
locality ;  by  the  latter  it  was  held  that  cash 
and  notes,  as  they  are  guaii  cash,  passed  by 
the  words  **  aU  my  property  in  my  house  in 
Duke  Street ;"  but  that  it  was  otherwise  as  re- 
garded bonds,  bankers'  accountable  receipts, 
and  other  choses  in  action :  since  they  (except 
as  6ona  notabilia,  to  determine  in  what  Court 
probate  should  be  obtained)  had  no  locaHtj. 


CQRPORATION  ACT.  VOL.  10,  P.  464. 

An  answer  to  the  query  with  regard  to 
lands  devised  to  corporations  for  charitable 
uses,  reverting  to  the  heirs  of  the  testator 
after  the  passing  of  the  Corporation  Act,  will, 
I  think,  be  found  in  the  act  itself,  sec.  71  > 
elieq,  T.S. 

RIGHT  OF  VOTIKG. — HORTGAGB.      VOL.   10, 
p.  464. 

Presuming  there  is  a  surplus  of  income  over 
the  interest  of  the  mortgage,  and  "  a  sul)- 
scriber, "  or  some  one  on  his  behalf  is  in  re- 
ceipt of  such  surplus,  it  is  very  clear  the 
votes  would  be  allowed;  in  fact,  in  similar 
instances  it  has  been  decided  so.  Of  course 
every  thing  depends  upon  that  fact,  which  is 
omitted  in  the  query.  Rbadbr. 


QUERIES. 


iJtfD  Of  9r0|pfrt9  xiOr  Cotl6n?JKtuUli^ 

DBVI8B. — ^FBB. 

«<  I,  fF.  R.,  do  will  and  bequesth  the  pro- 


perty,  whether  freehold  or  otherwise,  I  may 
be  possessed  of  at  my  decease,  to  my  niece, 
N.  A,  and  do  appoint  her  executrix  of  this  my 
will."  Does  this  will  (duly  attested),  pass  a 
freehold  estate  of  which  the  testator  was  seised 
in  fee  simple  at  the  time  of  his  death  ?    C.  G. 


PrHCtUr. 

BBCLABATION.— 0ATH8  ABOLITION  ACT. 

Does  a  dedarathn  under  the  6  &  6  W.  4, 
bemg  the  act  for  the  abolition  of  oaths,  re- 
ouire  the  same  stamp  as  an  t^fidavit  did,  as 
the  act  is  quite  silent  upon  that  subject  ?  or 
will  it  be  considered  thi&t  the  declaration, 
which  the  act  states  to  be  only  a  substitute  for 
the  oath  formerly  taken,  is  not  liable  under 
the  Stamp  Act,  which  act  expressly  states, 
that  an  affidavit  not  made  for  the  immediate 
purpose  of  being  filed,  read,  or  used  in  any 
court  of  law  or  equity,  for  every  sheet  or  piece 
of  paper,  parchment,  or  vellum,  on  which  the 
same  shall  be  written  or  printed,  2«.  6dL   * 

N.O. 


THE  EDITOR'S  LETTER  BOX. 


That  part  of  the  Legal  Almanac  for  1836, 
wliich  is  designed  as  an  Office  Diar^, — con- 
taining all  useful  intelligence  for  each  daj 
throughout  the  year,  collected  from  the  vari- 
ous acts  of  parliament  as  to  legal  proceedings, 
elections,  and  other  professional  matters,  has 
been  framed  with  a  view  to  the  use  of  8ub« 
scribers  in  general :  the  few  who  reciuire  a 
larger  space  for  memoranda  can  have  it  inter- 
leaved. 

If  C.  will  state  coneisefy  the  error  in  his 
communication  which  he  wishes  corrected,  it 
shflll  be  noticed  if  the  error  be  important ;  bat 
we  cannot  allow  him  to  indulge  his  spleen  at 
the  expense  of  our  other  correspondents.  We 
do  the  best  we  can  to  please  all  parties. 

We  are  much  obliged  to  "  Aspiro"  for  his 
communication,  but  think  that  none  but  opi- 
nions of  the  first  authority  are  eligible.  The 
name  is  not  familiar  to  legal  ears,  and  the  date 
rather  antiquated. 

The  suggestion  of  E.  W.  shall  be  attended 
to. 

The  Queries  and  Answers  of  F.  W.  D.and 
"  Tyro"  have  been,  received. 

Several  Books  which  we  have  received  shall 
be  noticed  at  tlie  earliest  opportunity.  Our 
brethren .  are  entitled  to  have  a  candid  state- 
ment of  the  nature  of  their  labours  bud  before 
the  profession. 

The  Fourth  Part  of  the  Quarterly  Digest  of 
all  Reported  Cases  for  the  present  year,  which 
completes  the  Volume,  is  now  publnhed.  The 
price  of  the  Part  is  2#»-->the  Volttme«  8«. 


Sjb^  Ut^al  4!l]i0erlier. 


SATURDAY,  NOVEMBER  28, 1835. 


■  **  Qnod  magis  ad  nos 
Peitinet,  et  aesciro  malom  est,  ogitamus. 


HORAT. 


ON  THE.  CONSTRUCTION  OF  THE 
ANNUAL  INDEMNITY  ACT,  WITH 
REFERENCE  TO  THE  CASE  OF 
Mb.  sheriff  SALOMONS. 


A  DOUBT  has  lately  arisen  with  respect  to 
Mr.  Sheriff  Salomons,  as  to  the  true  con- 
struction of  the  annual  Indemnity  Act. 

By  the  act  for  repealing  the  acts  which 
imposed  the  sacramental  test  as  a  qualifica- 
tion to  certain  offices  and  employments, 
(9  Geo.  4,  c.  17,)  the  following  declaration 
is  substituted  for  that  test : — 

"  I,  A.  B.  do  solemnly  and  sincerely  pro- 
Ies8«  testify  and  declare,  vpon  the  true  faith 
of  a  ekristian,  that  I  will  never  exercise  any 
power,  authority,  or  influence,  which  I  may 

possess  by  virtue  of  the  office  of to 

injure  or  weaken  the  protestant  church,  as  it 
is  by  law  established  an  England,"  &c.; 
and  if  such  declaration  be  not  made,  by 
any  person  within  the  act,  by  the  time 
therein  specified,  his  election  shall  be  void. 

The  doubt  which  has  arisen,  is  as  to  how 
far  this  gentleman,  being  of  the  Jewish 
persuasion,  can  avoid  making  this  declara- 
tion, and  stili  hold  the  offices  to  which  he 
lias  been  elected.  He  was  first  elected 
sheriff,  and  as  to  this  an  act  was  passed  in 
the  last  .session  of  parliament  (4  &  5  W. 
4,  c-  28).  It  is  intituled.  "  An  Act  for 
removing  Doubts  as  to  the  Declaration  to 
be  made  and  Oaths  to  be  taken  by  Persons 
appmnted  to  the  Office  of  Shei^  of  any 
City  or  Town  being  a  County  of  itself ;" 
and  received  the  Royal  Assent  on  the  Slst 
of  August,  1835. 

It'Tecites,  that  by  the  9  6.  4,  c.  17,  it 
is  enacted,  that  every  person  who  should 
thereafter  be  placed,  elected,  or  chosen  in 
or  to  the  office  of  mayor,  alderman,  record- 
er, bailiff,  town  derk,  or  common  council- 
man, or  in  or  to  any  office  of  magistracy, 
or  place,  trust,  or  employment  relating  to 
the  government  of  any  city,  corporation, 
borough,  or  cinque  port  witlun  England  and 
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Wales,  or  the  town  of  Berwick-upon- 
Tweed,  should^  within  one  calendar  month 
next  before  or  upon  his  admission  into  any 
of  the  aforesaid  offices  or  trusts,  make  and 
subscribe  the  declaration  therein  mentioned ; 
and  that  if  any  person  placed^  elected,  or 
chosen  into  any  of  the  aforesaid  offices  or 
places  should  omit  or  neglect  to  make  and 
subscribe  the  said  declaration  in  manner 
therein  mentioned,  such  placing,  election, 
or  choice  should  be  void,  and  that  it  should 
not  be  lawful  for  such  person  to  do  any  act 
in  the  execution  of  the  office  or  place  into 
which  he  should  be  so  chosen,  elected,  or 
placed  :  And  that  doubts  have  been  enter- 
tained whether  the  aforesaid  provinons  may 
be  held  to  extend  to  persons  elected  or 
^hosen  to  the  office  of  sheriff  of  any  city  or 
tpwo  being  a  county  of  itself ;  and  that  it  is 
expedient  that  such  doubts  should  be  re* 
moved :  It  is  enacted,  that  no  person  who 
has  already  been  or  who  shall  hereafter  he 
elected  or  chosen  to  the  office  of  sheriff  of 
any  city  or  town  being  a  county  of  itself, 
shall  by  reason  thereof  be  liable  to  make 
or  subscribe  the  aforesaid  declaration  within 
one  calendar  month  next  before  or  upon  his 
admission  to  the  said  office :  provided  al- 
ways, that  every  person  so  elected  or  chosen 
to  the  said  office  of  sheriff  shall  take,  xqake, 
and  subscribe,  within  the  time  required  by 
law,  all  oaths  and  declarations  which  she- 
riiiB  of  counties  are  bound  to  take,  make, 
and  subscribe. 

But  this  statute  leaves  untouched  the  gen- 
eral question,  which  must  rest  on  the  an- 
nual Indemnity  Act. 

This  act,  5  &  6  W.  4,  c.  U ,  (given  partly 
10  L.  O.  529)  this  year  received  the  Royal 
Assent  so  late  as  the  3d  of  July  1835,  and 
is  intituled,  "  An  Act  to  indemnify  such 
Persons  in  the  United  Kingdom,  as  have 
omitted  to  qualify  themselves  for  Offices  and 
Employments>  and  for  extending  the  Time 
limited  for  those  purposes  respectivdy  un- 
til the  25th  day  of  March  1«36."  The 
preamble  recites^  that  divers  persons  re« 
E. 
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quired  to  take  certain  oaths,  and  do  certain 
other  acts  by  certain  statutes  therein  recited, 
have,  "  through  ignorance  of  the  law,  ab- 
sence, or  some  unavoidable  accident,  omitted 
to  take  and  subscribe  the  said  oaths^  &c., 
within  such  time,  and  in  such  manner  as  in 
and  by  the  said  acts  respectively,  or  by  any 
other  act  of  parliament  in  that  behalf  made, 
is  required,  whereby  they  have  incurred,  or 
may  be  in  danger  of  incurring,  divers  pen- 
alties and  disabilities;**  and  then  it  pro- 
ceeds to  enact,  "  that  all  and  every  person 
and  persons  who,  at  or  bi/ore  the  passing 
ef  this  act,  hath  or  shall  have  omitted  to 
teke  and  subscribe  the  said  oaths,  &c.  with- 
in such  time,  and  in  such  manner  as  in  and 
by  the  said  acts  or  any  of  them,  or  by  any 
other  act  of  parliament  in  that  behalf  made, 
is  required,  and  who,  after  accepting  any 
such  office,  &c.,  before  the  passing  of  thu 
act,  hath  or  have  taken  and  subscribed  the 
said  oaths,  &c.,  or  who  on  or  before  the  26th 
day  of  March  1836,  shall  (take  and  sub- 
scribe the  said  oaths,  &c.  shall  be  and  are 
thereby  indemnified,  freed  and  discharged 
from  and  against  all  penalties  and  disabili- 
ties incurred,  or  to  be  incurred,  for  or  by 
reason  of  any  neglect  or  omission,  previous 
to  the  passing  of  this  act,  of  taking  or  sub- 
scribing the  said  oaths  or  assurance,  or  re- 
ceiving the  sacrament,  or  making  or  sub- 
scribing the  said  declaration,  or  taking  or 
subscribing  the  said  oath,  according  to  thfe 
above  mentioned  acts  or  any  of  them,  or 
any  other  act  or  acts ;  and  such  person  or 
persons  is  and  are,  and  shall  be  fully  and 
actually  recapacitated  and  restored  to  the 
same  state  and  condition  as  he,  she,  or  they 
were  in  before  such  neglect  or  omission,  and 
shall  be  deemed  and  adjudged  to  have  duly 
qualified  him,  her,  or  themselves,  according 
to  the  above  mentioned  acts  and  every  of 
them ;  and  that  all  elections  of,  and  acts 
done  or  to  be  done  by  any  such  person  or 
persons,  or  by  authority  derived  from  him, 
her,  or  them,  are  and  shall  be  of  the  same 
force  and  validity  as  the  same  or  any  of 
them  would  have  been,  if  such  person  or 
persons  respectively  had  taken  the  said 
oaths  or  assurance,  and  received  the  sacra- 
ment of  the  Lord's  Supper,  and  made  and 
subscribed  the  said  declarations,  and  taken 
and  subscribed  the  said  oath,  according  to 
the  directions  of  the  acts  and  every  or  any 
of  them ;  and  that  the  qualification  of  such 
person  or  persona  qualifying  themselves  in 
manner  and  within  the  time  appointed  by 
this  act,  shall  be  to  all  intents  and  purposes 
as  effectual  as  if  such  person  or  persons  had 
respectively  taken  the  said  oaths  and  assur- 
ance and  received  the  sacrament,  and  made 


and  subscribed  the  said  declaration,  and 
taken  and  subscribed  tiie  said  oath  within 
the  time  and  in  the  manner  appointed  by 
the  several  acts  before  mentioned." 

Mr.  Salomons  was  elected  sheriff,  and 
subsequently  alderman,  after  the  26th  of 
March  in  this  year ;  and  if  the  Indemnity 
act  had  only  a  retrospective  operation,  he 
would  on  £ulure  of  making  tiie  required 
declaration,  incur  the  consequences  of  the 
9  O.  4,  c.  17.  But  it  has  been  expressly 
decided  by  the  Court  of  King's  Bench,  that 
it  has  also  a  prospective  operation.  This 
was  in  the  case  In  re  Stevenson,  2  B.  & 
Cress.  34 ;  which  is  as  foUows : 

Scarlett  moved  for  a  quo  warranto  infor- 
mation against  the  mayor  and  four  bai- 
liffs of  Berwick.  These  officers  were  elect- 
ed on  the  29th  of  September  in  the  last 
year,  and  were  on  the  same  day  sworn  and 
admitted  into  their  respective  offices.  They 
all  neglected  to  receive  the  sacrament,  and 
take  tiie  oath  of  allegiance,  &c.  within  six 
months,  as  required  by  the  25  Car.  2,  c.  2; 
16  G.  2,  c.  30;  1  G.  1,  st.  2,  c.  13;  and 
9  G.  2,  c.  26.  It  will  be  urged,  that  they 
are  protected  by  the  last  annual  indemni^ 
act.  But  that  act  passed  on  the  27th  of 
February  last,  and  only  applies  to  those 
who  "  at  or  before  the  passing  of  the  act/', 
had  incurred  penalties  or  disabilities.  These 
persons  being  elected  on  the  29th  of  Sep- 
tember, had  not  incurred  any  penalty  or 
disability  when  the  indenmity  act  passed, 
and  cannot  therefore  be  protected  by  it. 

Campbell  shewed  cause  in  the  first  in- 
stance. The  object  of  the  indemnity  act 
was  to  enlarge  the  time  before  allowed  for 
receiving  the  sacrament,  taking  the  oath, 
&c.  required  of  persons  accepting  certain 
offices  and  employments.  The  preamble  of 
the  statute  certainly  appears  to  be  limited 
to  such  persons  as  had  made  default  before 
the  act  passed,  but  is  capable  of  receiving 
a  larger  construction.  The  title  is  materia], 
to  shew  a  different  intention  in  the  legisla- 
ture :  that  is  "  An  Act  to  indenmify  such 
Persons  in  the  United  Kingdom  as  have 
omitted  to  qualify  themselves  for  Offices  and 
Employments,  and  for  extending  the  Time 
limited  for  those  purposes  respectively." 
The  enacting  part,  too,  extends  to  all  those 
who,  at  or  Wore  the  passing  of  the  Act, 
have  or  shall  have  omitted,  &c.  That  cer- 
tainly is  foture  as  well  as  past,  and  must 
extend  to  all  that  are  in  default  before  the 
25th  of  March,  1824. 

Per  Curiam.  •^  There    may    perhaps   be 

•The  Judges  were  then,  Mbait,  C.  J.,  Boy- 
lejf,  Hulroyd  aud  Liuledale,  J  J. 
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aome  obccnrity  in  the  words  of  this  statute, 
hut  there  is  none  in  its  title.  It  was  mani* 
festly  the  intention  of  the  legislature  to 
extend  the  time  for  taking  the  oaths  and 
performing  the  other  acts  required  of  per- 
sons filling  certain  offices;  and  this  being 
a  remedial  statote,  we  should  so  construe  it 
as  to  give  full  effect  to  that  intention.  Rule 
refused. 

As  the  question  is  of  some  public  inter- 
est«  and  may  occur  again,  we  have  stated 
the  authorities  on  it;  and  it  appears  to  us  that 
Mr.  Salomons  is  protected  by  the  last  In- 
demnity Act»  in  not  making  the  dechira- 
tion  required  by  the  9  G.  4,  c.  17,  down 
to  the  25th  of  March  1836,  (by  which 
time  a  new  Indemnity  Act  may  be  passed,) 
and  that  for  the  present  he  is  admissible  to 
the  Court  of  Aldermen. 


CONTEMPTS  IN  CHANCERY. 


In  cooiequence  of  an  occurrence  in  the  term 
JHst  ended,  respecting  prisoners  in  contempt 
of  orders  or  deerees  of  the  Court  of  Chancery, 
we  shall  print  the  Orders  in  Sir  Edward  Sug- 
den's  Act'  ( 1  W.  4,'  c.  36}  relating  to  the  ap- 
pointment of  a  Master  to  inspect  such  prison- 
ers.    These  orders  are  the  7th  and  8th. 

7.  That  on  the  30th  day  of  January,  the  30tb 
dsy  of  Aprii,  the  30th  day  of  July,  and  the 
30tb  day  of  October,  in  every  year,  or  if  any  of 
those  days  happen  on  a  Sunclay,  then  on  the 
following  day,  one  of  the  Masters  of  the  Court 
of  Chanceiy,  to  be  named  by  the  Court,  shall  visit 
the  fteet  Prison,  and  examine  the  prisoners 
confined  there  for  contempt,  and  shall  report 
their  opinion  on  their  respective  cases  to  the 
Court ;  and  thereupon  it  snail  be  lawful  for  the 
Court  to  order,  if  it  shall  see  fit,  that  the  costs 
of  the  contempt  of  any  such  prisoner  shall  be 
pud  out  of  the  interest  and  dividends  arising 
from  the  several  government  or  parliamentary 
securides  standing  in  the  name  of  the  account- 
ant general  of  the  said  Court  of  Chancery, 
intituled  ''Account  of  Monies  placed  out  for 
the  benefit  and  better  Security  ot  the  Suitors  of 
the  High  Court  of  Chancery,"  and  "Account 
of  Securities  purchased  with  Surplus  Interest 
arising  from  Securities  carried  to  an  Account  of 
Monies  placed  out  for  the  Benefit  and  better 
Security  of  the  Suitors  of  the  High  Court  of 
Chancery,"  or  out  of  any  cash  standing  to 
either  of  such  accounts,  or  to  any  other  account 
which  is  now  or  hereafter  may  be  standing  to 
the  credit  nf  the  suitors  of  the  said  Court  of 
Chancery,  (after  and  subject  to  the  payment  of 
all  charges  which  by  any  act  heretofore  passed 
are  directed  to  be  paid  thereout,)  and  to  assign 
a  solicitor  and  counsel  to  such  prisoner,  for 
patting  in  his  answer  and  defending  him  in 
formdpmiperii,  and  to  direct  any  such  prisoner, 


having  previously  done  such  acts  as  the  Court 
shall  direct,  to  be  discharged  out  of  custody  ; 
provided  that  if  any  such  defendant  become 
entitled  to  any  funds  out  of  such  cause,  the 
same  shall  be  applied  under  the  direction  of 
the  said  Court,  in  the  first  instance,  to  the  reim- 
bursement of  the  Suitors'  Fund. 

8.  That  it  shall  be  lawful  for  the  Master 
visiting  the  Fleet,  or  to  whom  the  case  of  a 
prisoner  shall  be  referred  by  the  Court  itself; 
to  examine  the  prisoner,  and  all  other  persons 
whom  he  may  think  it  proper  to  examine  upon 
oath,  and  to  administer  an  oath  or  oaths  to  any 
such  prisoner  and  other  persons  accordingly'; 
and  to.  cause  anv  officers,  clerks,  and  ministers 
of  any  court  of  law  or  equity,  to  bring  and  pro- 
duce upon  oath  before  him,  any  records,  oniers, 
books,  papers,  or  other  writings  belonging  to 
the  ssdd  Courts,  or  to  any  of  the  officers  within 
the  same  as  such  officers. 

No  appointment  of  any  Master  was  made  by 
the  Court  on  the  30th  of  October  last,  and 
some  difficulty  arose  in  conscc|Ucnce  of  this, 
which  has  since  been  obviated  by  the  appoint- 
roent  of  a  Master. 


TRUST- MONIES  EMPLOYED  IN 
TRADE. 


Whebb  a  trustee  mixes  trust  monies  witli  his 
own  monies,  and  employs  both  in  trade,  it  has 
often  been  doubted  whether  the  cestui  que  trust 
may  take  his  share  of  the  profits  made  thereby, 
or  must  be  satisfied  with  his  money  and  interest. 
This  question  has  lately  been  elaborately  dis- 
cussed in  the  case  of  Docker  v.  Somes,  2  Mil.  & 
K.  655 ;  and  Lord  Broug-ham,  C.  has  decided 
that  the  cestui  que  trust  may,  if  he  prefers  it, 
insist  upon  having  a  proportionate  share  of  the 
profits.  In  the  prior  case  of  Brown  v.  De 
Tastet,  Jac.  384 ;  4  Russ.  126,  a  bill  was  filed 
for  an  account  of  an  intestate's  assets,  allcdg- 
ing  thatDe  Tastet  had  continued  to  carry  on 
the  intestate's  trade  with  the  capital  of  the  in- 
testate, his  deceased  partner  -,  and  the  defend- 
ant having,  by  his  answer,  admitted  the  profits 
in  the  trade  by  the  use  of  that  capital,  he  was 
ordered  to  account  for  those  profits :  but  this 
case  was  decided  chiefly  on  its  own  circum- 
stances, and  the  general  question  has  never 
come  before  the  Court  but  in  the  first  men- 
tioned case.  Ah  it  is  a  point  of  very  consider- 
able importance,  we  shall  extract  what  appears 
to  us  the  most  striking  portion  of  thcLord  Chan- 
cellor's judgment,  observing,  that  all  the  cases 
£  2 
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beariojc  on  the  point  are  mentioned,  either  in  the 
arguments  or  in  the  judgment.  The  rule  cer- 
tainly appears  to  have  been  to  give  interest, 
and  not  an  account  of  the  profits.  This  is  ad- 
mitted by  Lord  Brougham^  and  the  cases 
where  it  was  given  are  cited.  He  then  adverts 
to  the  general  principles  on  which  the  Court 
acts  : 

"  Wherever  a  trustee,  or  one  standing  in  the 
relation  of  a  trustee,  violates  his  duty,  and 
deals  with  the  trust  estate  for  his  own  behoof, 
the  rule  is,  that  he  shall  account  to  the  cestui 
Que  trust  for  all  the  ^ain  which  he  has  made. 
Thus,  if  trust-money  is  laid  out  in  buying  and 
seUing  land,  and  a  profit  made  by  the  transac- 
tion, that  shall  go  not  tu  the  trustee  who  has  so 
applied  the  money,  but  to  the  cestui  que  trust 
whose  money  has  been  thus  applied.  In  like 
manner  (and  cases  of  this  kind  are  more  nu- 
merous,) where  a  trustee  or  executor  has  used 
the  fund  committed  to  his  care  in  stock  specu- 
lations, though  the  loss,  if  any,  must  fall  upon 
himself ;  yet  for  every  farthmg  of  profit  he 
may  make  he  shall  be  accountable  to  the  trust 
estate.  So,  if  he  lay  out  the  trust-money  in  a 
commercial  adventure,  as  in  buying  or  fitting 
out  a  vessel  for  a  vovage,  or  put  it  in  the  trade 
of  another  person,  from  which  he  is  to  derive 
a  certain  stipulated  profit,  although  1  will  not 
say  that  this  has-been  decided,  I  hold  it  to  be 
quite  clear  that  he  must  account  for  the  profits 
received  by  the  adventure  or  from  the  concern. 
In  all  these  cases  it  is  easy  to  tell  what  the 
gains  are;  the  fund  is  kept  distinct  from  the 
trustee's  other  monies,  and  whatever  he  ^ts, 
he  must  account  for  and  pay  over.  It  is  so 
much  fruit,  so  much  increase  on  the  estate  or 
chattel  of  another,  and  must  follow  the  owner- 
ship of  the  property  and  go  to  the  proprietor. 
80  it  is  also  where  one,  not  expressly  a  trustee, 
has  bought  or  trafficked  with  another's  money. 
The  law  raises  a  trust  by  implication,  clothing 
him,  though  a  stranger,  with  the  fiduciary  cha- 
racter, for  the  purpose  of  making  him  account- 
able. If  a  person  has  purchased  land  in  his 
own  name  with  my  money,  there  is  a  resulting 
trust  for  me ;  if  ne  has  invested  my  money  in 
any  other  speculation  without  mv  consent,  he 
is  held  a  trustee  for  my  benent ;  and  so  an 
attorney,  guardian,  or  other  person  standing 
in  a  like  situation  to  another,  gains  not  for  him- 
self, but  for  the  client,  or  infant,  or  other  party 
whose  confidence  has  been  abused.  Such 
being  the  undeniable  principle  of  equity,  such 
the  rule  by  which  breach  of  trust  is  discou- 
raged and  punished — discouraged  by  intercept- 
ing its  gams,  and  thus  frustrating  the  inten- 
tions that  caused  it;  punished  by  charging  all 
losses  on  the  wrong  aoer,  while  no  profit  can 
even  accrue  to  him— can  the  Court  consistently 
draw  the  line  as  the  cases  would  seem  to  draw 
it,  and  except  from  the  general  rule  those  in- 
stances where  the  risk  of  the  malversation  is 
most  imminent;  those  instances  where  the 
trustee  is  most  lilsely  to  misappropriate ;  name- 
ly^  those  in  which  he  uses  the  trust-funds  in 


his  own  traffic?  At  first  sight  tUs 
grossly  absurd ;  and  some  reflection  is  required 
to  understand  how  the  Court  could  ever,  even 
in  appearance,  countenance  such  an  anomaly. 
The  reason  which  has  induced  judges  to  be 
satisfied  with  allowing  interest  only,  I  take  to 
have  been  this :  they  could  not  easily  sever  the 
profiu  attributable  to  the  trust-money  from 
those  belonging  to  the  whole  capital  stock; 
and  the  process  became  still  more  difficuhp 
where  a  great  pri»portion  of  the  gains  proceed- 
ed from  skill  or  labour  employed  upon  the 
capital.  In  cases  of  separate  appropriation 
there  was  no  such  difficulty;  as  where 
land  or  stock  had  been  bought  and  then  sold 
again  at  a  profit;  and  here,  accordingly,  there 
was  no  hesitation  in  at  once  making  the  trus- 
tee account  for  the  whole  guns  he  nad  made. 
But  where,  having  engaged  in  some  trade  him- 
self, he  had  investea  the  trust-money  in  that 
trade  alonr  with  his  own,  there  was  so  much 
difficulty  10  severing  the  profits  which  might 
be  supposed  to  come  from  the  money  misap- 
plied from  those  which  came  from  the  rest  of 
the  capital  embarked,  that  it  was  deemed  more 
convenient  to  take  another  course,  and  instead 
of  endeavouring  to  ascertain  what  profit  had 
been  really  made,  to  fix  upon  certain  rates  of 
interest  as  the  supposed  measure  or  repre- 
sentative of  theprofits,  and  assign  that  to  the 
trust  estate.  Tnis  principle  is  undoubtedly 
attended  with  one  advantage;  it  avoids  the  ne- 
cessity of  an  investigation  of  more  or  lesa 
nicety  in  each  individual  case,  and  it  thus 
attains  one  of  the  important  benefits  resulting 
from  all  general  rules.  But  mark  what  sacri- 
fices of  justice  and  of  expediency  are  made  for 
this  convenience.  All  trust>estates  receive  the 
same  compensation,  whatever  risks  they  may 
have  run  duriiig  the  period  of  their  misappro- 
priation ;  all  profit  equally,  whatever  may  be 
the  real  gain  derived  by  the  trustee  from  his 
breach  of  duty ;  nor  can  any  amount  of  profit 
made  be  reached  by  the  Court,  or  even  the 
most  moderate  rate  of  mercantile  profit,  that 
is  the  legal  rate  of  interest,  be  exceeded, 
whatever  the  actual  gains  may  have  been,  un- 
less by  the  very  clumsy  and  arbitrary  method 
of  allowing  rests,  in  other  words  compound 
interest;  and  this  without  the  least  regard 
to  the  profits  actually  realized:  for  in  the 
most  remarkable  case  in  which  this  method 
has  been  resorted  to,  Raphael  v.  Boehm^  stated 
in  11  Ves.  92,  and  in  1  Mad.  300,  (wbich»  in- 
deed,  is  always  cited  to  be  doubted.  If  not  dis- 
approved) the  compound  interest  was  given 
with  a  view  to  the  culpability  of  the  trustee'a 
conduct,  and  not  upon  any  estimate  of  the 
profits  he  had  made  by  it.  But  the  principal 
objection  which  I  have  to  the  rule  is  fomuied 
upon  its  tendency  to  cripple  the  just  power  of 
this  Court  in  by  far  the  most  wholesome  and 
indeed  necessary  exercise  of  its  functions,  and 
the  encouragement  thus  held  out  to  fraud  and 
breach  of  trust.  What  avails  it  towards  pre- 
venting  such  Tialversatiocs,  that  the  contrivers 
of  sordid  injustice  feel  the  power  of  the  Court 
only  >vhere  they  are  clumsy  enough  to  keep 
,  the  gains  of  their  dishonesty  severed  firom  the 
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Ktt  of  their  stores  ?  It  is  in  Tain  they  are  told 
of  the  Ooart's  arm  b&ng  long  enough  to  reach 
them,  and  strong  enough  to  hold  them»  if  they 
know  that  a  certain  delicacy  of  touch  is  re- 
qolred,  without  which  the  hand  might  as  well 
be  paralysed  or  shrunk  up.  The  (tistinction,  I 
will  not  say  sanctioned,  but  pointed  at  by  the 
negative  authority  of  the  cases,  proclaims  to 
executors  and  trustees,  that  they  have  only  to 
invest  the  trust-money  in  the  speculations,  and 
expose  it  to  the  hazards  of  their  own  com- 
merce, and  be  charged  5  per  cent,  on  it ;  and 
then  they  may  pocket  15  or  20  per  cent,  by  a 
successnil  adventure.  Surely  the  supposed 
difficulty  of  ascertaining  the  real  gain  made  by 
the  misapplication,  is  as  nothing  compared 
with  the  mischiefs  likely  to  arise  from  admit- 
ting this  mle,  or  rather  this  exception  to  one 
of  the  most  general  rules  of  equitable  juris- 
diction/' 

His  Lordship  then  adverted  to  the  analogous 
cases  on  this  subject,  and  thus  concluded : — 
*'  It  was  right  that  I  should  advert  to  these  au- 
thorities :  at  the  same  time  1  am  ready  to  ad- 
mit, that  my  opinion  in  the  present  case  is 
founded  much  more  upon  principle  than  upon 
decision.  In  affirming  the  decree  of  His  Ho- 
nour, I  am  sure  that  I  overrule  nothing  ever 
actually  decided,  and  that  I  only  extend  an 
undeniable  principle  of  the  Court  to  a  case 
wliere  its  application  appears  to  be  peculiarly 
called  for  by  the  most  pressing  considerations, 
both  of  consistency  in  principle,  and  expedi- 
ency in  practice. '  That  the  parties  whose 
funds  have  been  misapplied,  should^  in  every 
case,  have  their  option  of  receiving  either  the 
actual  profits  made,  or  interest  at  four  or  five 
per  cent.,  according  to  circuhistances,  appears 
n  rule  exposed  to  no  serious  objection ;  and 
aldiough  the  Court,  moved  by  special  circum- 
stances, may  allow  rests  with  compound  inter- 
est, yet  this  seems,  generally  speaking,  much 
less  advisable  than  an  account  of  actual  profits. 
Should  in  any  case,  a  serious  difficulty  arise  in 
tracing  and  apportioning  the  profits,  this  may 
be  a  reason  for  preferring  a  fixeil  rate  of  inter, 
est  in  that  case.  Korean  any  argument  be 
raised  upon  the  inconvenience  of  goin^  into 
the  special  drcumstances  of  each  instance; 
for  even  according  to  the  course  pursued  in 
the  cases  I  have  referred  to,  this  kind  of  in- 
oniry  is  indispensable.  The  authority  of  Lord 
TAurlow,  iwho  leant  less  hardly  against  trus- 
tees than  any  other  Judge),  has  laid  it  down, 
that  more  than  four  per  cent,  is  never  to  be 
diarged,  without  special  circumstances  proved ; 
■o  that  at  all  events,  some  inquiry  is  rendered 
accessary:  and  this  may  be  safely  stated,  that 
tiw  last  person  who  can  be  heard  to  ar^e 
from  the  difficulty  of  tracing  or  apportioning 
the  profits  of  the  misapplied  funds,  is  the  man 
whose  breach  of  trust  has  caused  the  misappli- 
cation, and  created  the  difficulty-  When  did 
a  court  of  justice,  whether  administered  ac- 
cording to  the  rules  of  equity  or  of  law,  ever 
listeo  to  a  wrong-doer's  argument  to  stay  the 
am  ofiostice,  grounded  on  the  steps  he  him- 
•df  had  successfully  taken  to  prevent  his  ini- 


quity from  being  traced  ?  Rather  let  me  ask, 
when  did  any  wrong-doer  ever  yet  possess  the 
hardihood  to  plead,  in  aid  of  his  escape  from 
justice,  the  extreme  difficulties  he|had  con- 
trived to  throw  in  the  way  of  pursuit  and  de- 
tection, saying,  "  you  had  better  not  make  the 
attempt,  for  you  will  find  I  have  made  the 
search  very  troublesome  ?"  The  answer  is, 
*'  The  Court  will  try."  The  judgment  must 
be  affirmed ;  but,  as  this  is  a  case  of  the  first 
impression,  without  costs." 


SUGGESTIONS  FOR    IMPROVING 
THE  LAW. 


TAKING  ADVANTAGE   OF  TECHNICAL  IRREGU- 
LARITIES. 

To  the  Editor  of  the  Legal  Obaever. 

Sir, 

The  great  number  of  frivolous  objections 
lately  reported  to  have  been  taken  against  va- 
rious proceedings,  (owing  in  some  measure  to 
the  strictness  of  the  late  Rules),  impress  upon 
the  mind  the  propriety  and  justice  of  the  fol- 
lowing remarks  of  Mr.  Chitty»  in  his  Practice 
of  the  Law,  vol.  3,  p.  426. — "  Irregularities, 
arising  either  in  pructtcai  forms,  or  in  the  time 
or  manner  of  conducting  the  practical  proceed- 
ings In  an  action  for  the  plaintifi*  or  defendant, 
and  in  every  stage  from  the  affidavit  to  hold  to 
bail,  and  the  issuing  process,  whether  service- 
able or  bailable,  to  the  levy  of  execution,  and 
even  the  entry  of  satisfaction  of  the  judgment 
on  the  record,  constitute  unhappily,  too  fre- 
quent subjects  of  application  to  a  Judge  or  to 
theCourl;  and  until  professional  men  shall  have 
become  more  liberal,  or  the  temptation  of  ob- 
taining costs,  however  small,  from  the  oppo- 
nent, shall  have  been  removed,  or  grc 
limited  by  new  regulations,  it  is  to  be  fe 
will  continue. 

"  The  Judges,  who  would  introduce  a  gene- 
ral imperative  rule,  that  no  irregularity  or  ob- 
jection, either  in  pleading  or  practice,  should 
be  taken  advantage  of,  unless  the  party  ob- 
jecting shall  have  first  given  to  his  opponent 
notice  of  the  objection,  and  afforded  him  a 
reasonable  opportunity  of  rectifying  it,  without 
great  increase  of  expense,  would  deserve  the 
thanks  of  the  profession,  and  of  the  public :  of 
the  former,  in  consequence  of  being  rendered 
more  respectable ;  and  of  the  public,  in  re- 
spect of  the  amelioration  in  the  administration 
of  justice."  E.  W. 
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CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT.     (1835.) 


THE  ACT  FOR  ABOLISHING  CAPITAL  PUNISH- 
MENTS IN  CASES  OF  LETTER  STEALING 
AND      SACRILEGE.       (5    &  6    W.    4,    C.    81.) 

[lOth  September,  1835.] 

This  is  aoother  of  the  series  of  acts  lately 
passed,  for  the  mitigation  of  the  criminal  law 
<the  only  one  passed  in  the  last  session).  It 
recites,  that  by  the  36  Geo.  3  (Irish),  and  by 
the  52  Geo.  3,  143,  it  is  amongst  other  things 
enacted,  that  if  any  person  whatsoever  employ- 
ed by  or  under  the  Post  OlBce  of  Great  Britain, 
receiving,  stamping,  sorting,  charging,  carry- 
ing, conveying,or  delivering  letters  or  packets, 
or  in  any  other  business  relating  to  the  said  of- 
fice, shall  secrete,  embezzle,  or  destroy  any  let- 
ter or  packet,  or  bag  or  mail  of  letters,  with 
which  he  or  she  shall  have  been  entrusted  in  con- 
sequence of  such  employment,  or  which  shall  in 
any  other  manner  have  come  to  his  or  her 
hands  or  possession  whilst  so  employed,  con- 
taining the  whole  or  any  part  or  parts  of  any 
bank  note,  bank  post  bill,  bill  ot  exchange, 
exchequer  bill.  South  Sea  or  East  India  bond, 
dividend  warrant,  either  of  the  bank.  South 
Sea,  East  India,  or  any  other  company,  society, 
or  corporation,  navy  or  victualling  or  trans- 
port bill,  ordnance  debenture,  seaman's  ticket, 
sute  lottery  ticket  or  certificate,  bank  receipt 
for  paymemt  on  anv  loan,  note  of  assignment 
of  stock  in  the  funas,  letter  of  attorney  for  re- 
ceiving annuities  or  dividends  or  for  selling 
stock  in  the  funds  or  belonging  to  any  com- 
pany, society,  or  corporation,  American  pro- 
vincial bill  of  credit,  goldsmith's  or  banker's 
letter  of  credit  or  note  for  or  relating  to  the 
payment  of  money,  or  other  bond  or  warrant, 
draft,  bill,  or  promissory  note  whatsoever  for 
the  payment  of  money,  or  shall  steal  and  take 
out  of  any  letter  or  packet  with  which  he  or  she 
shall  have  been  so  entrusted,  or  which  shall 
have  come  to  his  or  her  hands  or  possession, 
the  whole  or  any  part  or  parts  of  any  such 
bank  note,  bank  post  bill,  bill  of  exchange,  ex- 
chequer bUl,  South  Sea  or  East  India  bond,  di- 
vidend warrant,  either  of  the  bank.  South  Ssa, 
East  India,  or  other  company,  society,  or  cor- 
poration, naval  or  victualling  or  transport  bill, 
ordnance  debenture,  seaman's  ticket,  state  lot- 
tery ticket  or  certificate,  bank  receipt  for  pay- 
ment of  any  loan,  note  of  assignment  of  stock 
in  the  funds,  letter  of  attorney  for  receiving 
annuities  or  dividends  or  for  selling  stocks  in 
the  funds  belonging  to  any  company,  society, 
'  or  corporation,  American  provincial  bill  of 
credit,  goldsmith's  or  banker's  letter  of  credit 
or  note  n)r  or  relating  to  the  payment  of  money, 
or  other  bond  or  warrant,  draft,  bill,  or  pro- 
missory note  whatsoever  for  the  payment  of 
money,  every  person  so  offending,  being  there- 
of convicted,  shall  be  adjudged  guilty  ot  felony, 
and  shall  suffer  death  as  a  felon,  without  bene- 
fit of  clergy :  And  if  any  person  shall  steal 
and  take  ^om  any  carriage,  or  from  the  po8« 


session  of  any  person  employed  to  convey  tot* 
ters  sent  by  the  post  of  Great  Britain,  or  from 
or  out  of  any  Post  Office,  or  house  or  place 
for  the  receipt  or  delivery  of  letters  or  packets, 
or  bags  or  mails  of  letters  sent  or  to  be  sent 
by  such  po8t,any  letter  or  packet,  or  bag  or 
mail  of  letters  sent  or  to  be  sent  by  sack 
post,  or  shall  steal  and  take  any  letter  or 
packet  out  of  any  such  bag  or  mul,  every 
person  so  ofiending,  and  b3ng  thereof  con- 
victed, shall  be  adjudged  guilty  of  felony,  and 
shall  suffer  death  a&  a  felon,  without  benefit  of 
clergy:  And  that  in  and  by  the  stud  recited 
act  it  is  further  enacted,  that  if  any  person 
shall  counsel,  command,  hire,  persuade,  pro- 
cure, aid,  or  abet  any  such  deputy,  clerk,  agents 
letter  carrier,  post  boy  or  rider,  or  any  officer 
or  person  whatsoever  employed  by  or  under 
the  said  office,  in  receiring,  stamping,  sorting, 
charging,  carrying,  conveying,  or  delivering 
letters  or  packets,  or  in  any  other  business  re- 
lating to  the  said  office,  to  commit  any  of  the 
offences  in  the  said  recited  act,  and  herein- 
before mentioned,  or  shall,  with  a  fraudulent 
intention,  buy  or  receive  the  whole  or  any  part 
or  parts  of  any  such  security  or  instrument  as  in 
the  said  recited  act  and  herein-before  describ- 
ed, which  shall  have  been  contained  in,  and 
which  at  the  time  of  buying  or  receiring  there- 
of he  or  she  shall  know  to  have  been  contained 
in,  any  such  letter  or  packet  so  secreted,  em- 
bezzled, stolen,  or  taken  by  any  deputy,  clerk, 
agent,  letter  carrier,  post  boy,  or  rider,  or  any 
other  officer  or  person  so  employed  as  afor^ 
said,  or  which  such  person  sb  buying  or  re- 
ceiving as  aforesaid  shall  at  the  time  of  buying 
or  receiving  thereof  know  to  have  been  con- 
tained in  and  stolen  and  taken  out  of  any  let- 
ter or  packet  stolen  and  taken  from  or  out  of 
any  mail  or  bag  of  letters  sent  and  convened 
by  such  post,  or  from  or  out  of  any  post  office, 
or  house  or  place  for  the  receipt  or  delivery  of 
letters  or  packets,  or  bags  or  mails  of  letters 
sent  or  to  be  sent  by  sucn  post,  every  person 
so  offending,  and  being  thereof  convicted,  shall 
be  adjudged  x^l^y  of  felon v,  and  suffer  death 
as  a  felon,  vrithout  benefit  or  clergy,  and  should 
and  might  be  tried,  conricted,  and  attainted  of 
such  fdony  as  well  before  as  after  the  trial  or 
conviction  of  the  principal  felon,  and  whether 
the  said  principal  felon  should  have  been 
apprehended,  or  should  be  amenable  to  Jus- 
tice, or  not :  And  that  by  the  7  &  8  G.  4, 
c.  29 ;  and  by  the  9  G.  4,  c.  55,  it  is  amongst 
other  things  enacted,  that  if  any  person  aludl 
break  and  enter  any  church  or  chapel,  and 
steal  therein  any  chattel,  or  having  stolen  anv 
chattel  in  any  church  or  chapel  shall  break 
out  of  the  same,  eveir  such  offender,  being 
convicted  thereof,  shall  suffer  death  as  a  felon : 
And  that  it  is  expedient  that  a  lesser  pnnish- 
ment  than  that  of  death  should  be  provided 
for  the  punishment  6f  the  offenders  convicted 
of  any  of  the  offences  so  specified  in  the  said 
acts  :  It  M  enacted,  that  so  much  of  each  of 
the  said  acts  as  inflicts  the  punishment  of  death 
upon  persous  convicted  of  any  of  the  offences 
therein  and  herein  before  specified  shall  be, 
and  the  same  is  hereby  repealedi  and  that  from 
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and  after  the  pawlog  of  this  a^  every  ^^tson 
convicted  of  any  of  the  offencea  in  the  itaid  act 
so  specified,  or  of  aiding  or  abetting,  counsell- 
inf^  or  procuring  the  commission  thereof,  shall 
be  liable  to  be  transported  beyond  the  seas  for 
life,  or  for  any  term  not  less  than  seven  years, 
or  to  be  imprisoned,  with  or  without  hard 
labour,  in  the  common  gaol  or  house  of  cor- 
rection, forjany  term  not  exceeding  four  years. 


UNQUAUFIED  PRACTITIONERS  AT 
THE  SESSIONS. 


To  the  Editor  of  the  Legal  Ohserver. 

Sir, 
In  the  Legal  Observer  of  November  7»  you  cite 
an  opinion,  supposed  to  have  been  expressed 
by  me,  in  the  course  of  my  address  to  the  jury, 
in  the  case  of  /2»r  v.  Coiiins.  Had  yours  not 
been  a  le^ai  work,  I  should  not  probably  have 
deemed  it  necessary  to  notice  the  article  al- 
luded to  ;  but  as  it  is,  I  trust,  in  doing  so,  I 
am  not  violating  professional  etiquette. 

Though  I  do  not  recollect  precisely  what  I 
did  say,  I  am  satisfied  the  report  of  it  is  not 
quite  correct.  What  I  said  was,  of  course,  to 
be  taken  in  reference  to  the  case  before  the 
Court,  and  then  it  was  in  substance  this — that  no 
indictment,  or  other  criminal  proceeding,  could 
be  maintained  against  any  one  for  taking,  on 
behalf  of  a  party  to  an  indictment,  in  a  crimi- 
nal court,  tne  steps  requisite  to  bring  the  case 
on  for  trial,  or  for  drawing  up  a  statement  of 
the  case,  handing  it  to  counsel,  and  receiving 
a  compensation  for  his  trouble.  Now  I  wiU 
not  dogmatically  assert  that  this  opinion  is 
unouestionably  correct ;  but  I  think  it  is,  and 
I  cnallenge  you  to  produce  any  authority  xo 
shew  that  it  is  not. 

But  supposing  that  I  had  sud  as  reported. 
Chat  "  any  man,  who  knew  any  thing  of  the 
law.  was  as  competent,  in  these  proceedings, 
as  an  attorney.  Criminal  courts  know  nothins: 
of  attorneys."  Recollecting  that  that  was  said 
in  reference  to  an  indictment  for  so  acting, 
was  it  not  strange  for  a  lawyer  to  attempt  to 
confute  my  proposition,  by  quoting  an  act  of 
parliament  wnich  makes  a  man  liable,  for  act- 
ing aa  an  attorney,  &c.  to  be  gued  in  the  courts 
ofrecord  at  Westminster  for  a  penalty  of  50/.? 
Did  you  think  that,  when  I  addressed  the  jury 
in  that  case,  I  was  ignorant  of  the  existence  of 
the  statute  of  22  G.  2,  c.  46?  No,  indeed; 
but  I  thought,  and  still  think,  that  that  statute 
had  nothing  whatever  to  do  with  the  case;  and 
I  feel  satisned,  that  neither  you  who  have  cited 
it,  nor  the  chairman  who  alluded  to  it,  can 
produce  any  authority  to  shew  that  it  had. 

You  say,  that  my  objection  to  the  non-pro- 
duction of  the  roll,  to  prove  an  essential  alle- 
Sition  in  the  indictment,  constituting  indeed 
e  gist  of  the  offence,  was  overruled.  That 
was  not  so ;  for,  after  having  looked,  with  great 
eu^  into  the  books,  the  learned  chairman  de- 


clined stopping  the  case  and  directfag  an  ac- 
quittal, but  reserved  that,  and  dso  another 
objection  which  I  took,  on  the  ground  of  mis-  - 
direction.  Both  points  were,  on  Tuesday,  de- 
cided against  me.  Of  this  dedsioa  I  do  not, 
because  1  have  no  right,  to  cumplain ;  but  I 
may  remark,  that  no  authority  was  cited,  to 
prove  that  the  objections  were  unfounded. 

As  to  the  policy,  or  justice  of  suppressing 
the  practice  of  non-professional  men  assistmg 
prosecutors  and  defendants  at  the  sessions,  I 
will  only  say,  that  the  practice  has  existed  for 
ages ;  that  several  of  the  learned  judges  have, 
I  have  no  doubt,  taken  hundreds  of  bnefs  from 
such  persons ;  that  hundreds  of  them  are  taken 
in  London,  every  year,  by  the  leading  counsel 
in  the  crown  courts ;  that,  so  far  as  1  know, 
they  are  refused  b^  none;  and,  I  presume, 
that  these  facts  hirnish  at  least  strong  presump- 
tion that  justice  requires  its  continuance.  In- 
deed such  persons  are  seldom  employed,  ex- 
cept, as  in  the  case  out  of  which  this  indict- 
ment arose,  by  those  who  arc  too  poor  to  em- 
ploy an  attorney ;  and,  I  own,  it  seems  to  me, 
that  to  suppress  that  practice  would  but  little 
benefit  attorneys,  and  would  be  a  denial  of 
justice,  Itecause  a  denial  if  assistance,  to  the  poor 
and  ignorant. 

I  should  have  noticed  your  article  sooner, 
but  I  thought  it  right  to  wait  the  decision  uf 
the  Court  on  the  case. 

I  will  not  suppose  you  will  hesitate  to  do  me 
the  justice  of  inserting  this  lett^,  in  the  next 
number  of  the  Legal  Observer. 
I  remain.  Sir, 

Yourn,  &c. 
T^ple,  Nov.  19,  1835.  C.  H.  Heaton. 


We  willingly  publish  Mr.  Heaton's  let- 
ter. We  have  no  doubt  he  said  nothing 
more  than  he  was  entitled  to  urge  for  his 
client.  We  only  dissented  from  the  large- 
ness of  the  proposition,  as  reported,  which 
did  not  appear  to  be  confined  to  the  case 
before  the  Court,  namely,  "  that  Criminal 
Courts  knew  nothing  of  attorneys,  and  that 
any  man  was  competent  to  conduct  pro- 
ceedings in  those  courts."  Although  the 
22  O.  2,  c.  46,  may  not  apply  to  the  case 
in  question,  it  clearly  shews  that  the  legis- 
lature, in  order  to  provide  against  the  mis- 
management of  prosecutions,  has  restricted 
all  persons  from  practising  as '  agents  at  the 
sessions,  except  attorneys  admittedvin  the 
Superior  Courts.  The  policy  of  this  pro- 
vision we  shall  leave  our  correspondents  to 
discuss. — If  the  steps  to  bring  a  case  to 
trial,  as  stated  by  Mr.  Heaton,  are  not  a 
violation  of  the  22  6.  2,  c.  46,  s.  12,  for 
what  purpose  was  that  section  passed  ?  £nu 
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The  Adventures  of  a  Oentlenuin  in  search  of 
a  Horse.  By  Cayeat  Emptor,  Qent.  one« 
&c.     Longman  &  Co. 

This  ia  a  very  clever  and  amusing  book, 
containing  abundant  information  on  the 
defects  and  merits  of  horses,  and  the  frauds 
practised  in  selling  them ;  together  with  a 
lively  and  accurate  review  of  the  law  relat- 
ing to  the  warranty  of  horses.  We  under- 
stand Mr.  George  Stephen,  a  solicitor,  one 
of  the  sons  of  the  late  excellent  Master  in 
Chancery,  is  the  author  of  the  work.  From 
the  life  and  spirit  which  pervade  his  descrip- 
tions, the  writer  evidently  speaks  from  per- 
sonal experience ;  and  we  think  his  labours 
will  be  useful  to  his  brethren,  both  in  regard 
to  themselves  and  their  clients.  Although 
the  law  of  the  subject  appears  to  be  the 
chief  matter  of  importance  to  our  profes- 
sional readers,  a  more  than  ordinary  degree 
of  knowledge  of  the  peculiar  state  of  the  ^ts 
and  circumstances  in  a  "  horse  cause,"  is  es- 
sential to  a  chance  of  success;  for  any  thing 
like  moral  certainty  in  actions  of  this  kind  it 
is  not  reasonable  to  expect.  We  therefore 
recommend  all  those  who  are  desirous  of 
becoming  acquainted  with  the  peculiar  pro- 
perties of  the  animal  in  question,  to  avail 
themselves  of  Mr.  Stephen's  knowledge 
and  experience.  We  question,  howevte, 
whether,  like  an  invalid  who  indulges  him- 
self in  the  study  of  medical  works,  he  will 
not  find  more  to  alarm  than  console  him. 
The  long  catalogue  of  the  faults  of  horses, 
and  the  ingenious  devices  which  are  prac- 
ticed to  conceal  them,  must  give  a  raw  pur- 
chaser some  uncomfortable  sensations,  on 
the  score  of  the  safety  both  of  his  bones  and 
his  money.  However,  our  author  is  of 
opinion,  that  on  this,  unlike  other  subjects, 
a  littie  learning  is  better  than  total  igno- 
rance. 

After  accounting  for  the  commencement 
of  his  imdertaking  by  the  amusement  which 
the  subject  afforded  to  his  family  and 
friends,  the  author  states  that  it  occurred  to 
him  to  be  consulted  professionally  on  a 
question  of  warranty,  "  I  ransacked,"  he 
says,  "  my  law  library  ;  I  groped  through 
my  reports  ;  I  catechised  my  pleader ;  and, 
finally,  I  advised  my  client ;  and,  I  believe, 
that  he  left  my  office  almost  as  wise  as  he 
came.  It  was  not  my  fault.  I  had  law  of 
all  kinds  for  him;  there  were  works  on 
landlord  and  tenant ;  works  on  libel,  on 
shipping,  on  pleading,  on  powers,  on  every 
sul^ect  under  heaven,   cum  quibusdam  aliis. 


wilb  the  single  exception  of  horse-dealing 
wtthranty !  It  was  a  reproach  to  my  pro- 
fession ;  I  resolved  to  wipe  away  the  stain, 
and  add  to  my  work  a  treatise  on  warranty. 
My  printer  chimed  in  with  the  fancy.  In 
these  days  of  law  reform,  why  should  not 
law  libiaries  partake  of  innovation  ?  Even 
an  attorney's  eyes  are  wearied  with  tiic  in- 
cessant contemplation  of  white  calf  and  red- 
lettered  bindings ;  and  it  must  be  an  agree- 
able novelty  to  find  a  circuit  companion 
illustrated  by  Cruickshank's  engravings." 

The  work  is  dedicated  to  one  of  the 
learned  judges ;  as  an  apology  for  which  the 
author  says,  "  I  hope,  if  you  will  conde- 
scend to  refer  to  tiiat  part  of  the  following 
pages  which  treats  of  warranty,  you  will 
find  that  is  not  unworthy  of  legal  attention, 
upon  a  difficult  and  insulated  subject,  of 
frequent  occurrence  at  Nisi  Prius.  I  have 
endeavoured  to  introduce  c  ery  case  that  is 
reported,  directiy  or  indirectly  bearing  upon 
the  topic  of  horse-dealing,  and  to  deduce 
from  tiiem,  as  feur  as  it  is  possible  to  do  so 
from  very  confficting  authorities,  a  clear 
impression  of  the  existing  law.  If  I  have 
succeeded  in  this  novel  attempt,  notwith- 
standing the  quaint  dress  in  which  my  law 
appears,  and  which  is  perhaps  best  calcu- 
lated to  obtain  the  notice  of  that  class  of 
society  to  whom  the  subject  is  most  impor- 
tant, I  shall  enjoy  the  satisfaction  of  par- 
tially relieving  the  courts  from  a  mass  of 
litigation,  peculiarly  painful  to  good  feeling, 
on  account  of  the  perjury  that  it  always 
involves." 

•'  Next  to  buying  a  horse,"  says  the 
writer,  "  there  are  few  things  more  difficult 
than  buying  good  law;  but  the  greatest 
problem  with  which  a  plain  man  can  puzzle 
his  brains  is  to  make  law,  whether  good, 
bad,  or  indifferent,  intelligible  to  an  every- 
day reader.  I  have  spent  more  time  on  the 
consideration  of  this  chapter  than  of  all  the 
rest  of  my  work  put  together ;  and  though 
a  lawyer  by  profession,  and  a  jockey  by 
taste,  I  confess  that  I  entertain  great  doubts 
whetiier,  even  if  I  undersand  myself,  I  shall 
make  myself  intelligible  to  others." 

The  author  thus  opens  the  subjects  of 
warranty : — 

••  Warranty  is  of  two  kinds,  express  or  im- 
plied. On  the  bargain  and  sale  of  ^oods,  the 
ij^eneral  maxim  is,  caveat  emptor :  that  is,  the 
law  will  not  hold  the  seller  answerable  for  the 
goodness  or  soundnees  of  the  article  sold,  un- 
less he  expreultf  warrants  it  to  be  good  or 
sound.  And  by  the  f^eneral  rule,  such  war- 
ranty cannot  be  implied  from  the  mere  circum- 
stances under  which  the  sale  took  place  j  such 
as  the  amount  of  the  price  paid^  &c.    Theie 
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are  some  cases,  nevertheless,  in  wbicli  a  war* 
rantf  will  be  implied  with  respect  to  the  quai^ 
Up  of  the  article,  and  it  may  be  laid  down  in 
general,  that  where  an  article  is  asked  for,  to 
answer  a  particular  purpose,  the  seller  implied- 
fy  warrants  that  it  is  fit  for  that  puipose; 
more  particularly,  if  the  case  be  such,  that  the 
bttver  has  not  had  an  equal  opportunity  of 
judging  for  himself  with  respect  to  the  suffici- 
ency of  the  article  sold." 

After  going  through  several  cajses  on  this 
head,  the  writer  proceeds  to  state,  that — 

''It  is  clearly^  established,  more  partfcularlv 
in  the  case  of  horses,  that  a  warranty  of  souna- 
nesa  cannot  be  implied,  but  that,  m  order  to 
make  the  seller  liable  for  unsoundness,  he 
must  have  given  an  express  warrantv.  it  is, 
however,  to  be  observed,  that  if  the  seller 
makes  any  representation  as  to  the  horse, 
(though  it  be  not  intended  as  a  warranty,)  and 
that  representation  be  false,  he  is  liable  in  da- 
mages for  the  fraud;  and  the  buyer  is  not 
bound  to  keep  the  horse,  the  contract  being 
void,  ab  inilio,  for  the  fraud :  but  the  seller  is 
liable  in  these  cases  only ;  and  therefore,  my 
readers  will  collect,  that  in  buying  a  horse, 
they  ought  to  take  an  express  warrantv  of 
soundness,  or  they  will,  otherwise^  be  without 
remedy,  if  the  horse  proves  unsound,  uidess 
Ihey  can  prove  representations  fraudulently 
tnade ;  and  the  same  retnarks  apply  to  age, 
freedom  from  vice,  &c.,  and  generally  to  tdl 
the  horse's  qualities. 

''  I  propose  to  classify  the  cases  to  which  I 
shall  refer  under  the  three  heads  that  I  have 
mendoned.  Implied  Warranty— Fraudulent  Re- 
presentation— and  Exwess  Warranty.  Some 
of  them^  however,  will  be  perceived  to  have 
an  in<firect  bearing  upon  either  subject ;  and 
some  will  appear  a  little  conflicting  with  each 
Other.  My  object  being  to  mention  every  case 
that  I  can  find  connected  with  the  subject  of 
horse-dealing,  I  thmk  it  better  to  omit  none, 
even  at  the  hazard  of  involving  my  readers  in 
some  uncertnintv  as  to  the  result.  My  own 
opinion  I  have  already  given,  and  it  has  been 
formed  on  an  attentive  perusal  of  the  whole." 

«•  •  •  ii  mi^y  5e  inferred  from  dl  tiiese  cases, 
that  the  gist  of  the  action  of  deceit  is  a  wilful 
misrepresentation,  hereby  the  purchaser  is 
put  off  his  guard,  and  induced  to  make  a  con- 
tract into  which  he  would  never  have  entered 
with  his  eyes  open ;  but  it  must  not  be  iitfer- 
red  that  he  is  at  liberty  to  release  himself  from 
a  contract  on  the  mere  plea  that  his  eyes  were 
not  open ;  they  must  have  been  shut  by  the 
seller,  and  not  closed  by  natural  infirmity. 
Everv  man  who  goes  into  the  market  to  buy  an 
article  is  presumably  cognizant  of  the  nature 
of  ttie  article  which  he  wants,  as  much  so  as 
the  seller  is  presumed  to  understand  the  article 
that  he  sells ;  he  cannot  afterwards  plead  his 
own  ignorance  as  an  excuse  for  repudiating 
the  contract.  Hence,  if  a  man  enters  the  ba- 
zaar,  or  the  manufactorv,  to  buy  a  carriage  with 
mail  boxes,  and  purchases  one  in  which  the 
nave  hoop  is  closed  up  with  an  iron  plate,  as  is 
ikk  case  with  boxes  of  that  description^  he  can- 


not return  the  carriage,  because  ho  afterwards 
discovers  that  the  axle  is  of  the  ordinary  con«- 
struction,  unless  he  was  expressly  told  the  con* 
trary.  So,  again ;  if  his  ooject  is  to  purchase 
a  new  carriage,  and  he  finds  thai  he  has  bought 
one  recently  painted  and  vamped  up,  he  can- 
not repudiate  the  contract,  unless  he  can  show 
that  it  was  sold  to  him  as  a  new  oae.  Or,  once 
more,  if  he  purehases  an  aged  horse,  stale,  and 
worn-out,  he  cannot  rescind  the  contract,  un- 
less he  can  prove  a  false  representation  that  it 
was  young  and  fresh,  or  that  he  asked  for  a 
young  horse ;  and  even  then,  perhaps,  as  re» 
garded  the  freshness  of  the  horse,  it  would  be 
a  matter  on  whidi  it  would  be  held,  that  his 
own  judgment  ought  to  be  sufficient  to  guide 
him. 

''There  are  some  instanees  in  which  the  prin- 
ciple of  this  maxim  of  caveat  emptor  applies, 
which  are  yet  more  material  for  the  purchaser 
to*understand :  if  he  enters  the  stable  to  buy  a 
hunter,  a  race  horse,  or  a  dray  horse,  he  must 
judge  of  the  suitableness  of  the  animal  for  his 
purpose,  at  his  own  peril ;  unless,  according 
to  the  previous  doctrine  of  implied  warranty, 
he  distinctly  and  unequivocally  avows  his  ob- 
ject. The  ignorance  of  horse-purchasers  is 
frequentlv  so  great,  that  they  assume  every 
animal  with  four  legs  and  a  tail,  to  be  capable 
of  every  employment  to  which  horses,  as  a 
class,  can  be  applied.  This  is  a  great  mistake, 
as  I  have  •  alreaay  shown  in  my  earlier  pages ; 
but  tlie  mistake  is  yet  more  serious,  where  a 
purchaser,  or  a  grasping  attorney,  ventures  in- 
to a  court  of  law  to  remedy  it. 

"A  purchaser  has  no  remedy  in  a  case  like 
thia,  unless  he  can  clearly  prove,  on  the  part 
of  the  seller,  misrepres^tation  in  the  nature 
of  deceit,  after  an  unequivocal  explanation  of 
the  object  for  which  the  horse  is  wanted. 
There  are  yet  other,  and  familiar  instances,  in 
which  the  rule  of  caveat  emptor  applies ;  a 
purehaser  may  honestly  avow  to  the  dealer, 
that  he  wants  a  hunter,  or  a  gig  horse :  ac- 
cording to  my  doctrine,  the  dealer  is  bound  to 
sell  him  a  horse  that  has  been  accustomed  to 
hunting,  or  to  draught,  at  the  peril  of  an  action 
for  deceit;  but  this  obligation  is  eanly  satisfied. 
The  purchaser  may  probably  suspect,  from  the 
size  of  the  horse,  or  from  his  sluggishness,  or 
other  circumstances,  that  he  is  not  qualified  for 
the  intended  work ;  the  dealer  replies,  speaking 
of  eourse,  ewcathedrd,  'Oh,  sir,  that  is  no  ob- 
jection to  a  horse  for  the  field ;  many  a  little 
horse  will  top  a  fence  that  he  cannot  put  his 
nose  over,  or  go  well  in  harness,  that  is  sulky 
in  the  saddle.' 

''  Now  observations  of  this  kind  amount  to 
nothing  more  than  opinion;  and  are  therefore, 
however  unfounded,  no  fraudulent  misrepre- 
sentation, and  cannot  be  made  the  ground  of 
an  action  for  deceit.  If  t^  dealer  said  that 
the  horse  would  take  a  five-foot  fence,  or  would 
trot  in  harness  twelve  miles  within  the  hour, 
then  an  action  for  deceit  would  lie,  if  it  could 
be  proved  that  he  could  not,  and  never  had 
done  either  one  or  the  other;  yet,  here  again 
it  would  be  necessary  to  prove  that  the  d^er 
knew  these  representations  to  be  false  i  for  if 
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lie  W8S  Bpeaktng,  not  from  Us  own  knofrM^Q, 
but  on  we  authoritjr  of  a  falsehood  told  to  hun. 
self  by  the  person  from  whom  he  bought  the 
animal,  it  would  not  amount  to  deceit,  and  an 
action  would  not  lie :  vide  Parkinwn  v.  Lee, 
2  East,  314. 

'*  It  is  not  onlv  the  purchaser,  to  whom  these 
explanations  will  be  useful;  dealers  may  equal- 
ly learn  from  them,  the  infinite  importance  of 
a  strict  adherence  to  truth,  in  speaidng  of  the 
qualities  of  their  goods.  Good  faith  is  in  law 
an  essential  requisite  to  the  validity  of  a  con- 
tract :  and  although  the  precaution  of  requir- 
ing a  warranty  is  so  obvious,  and  so  easy,  that 
courts  of  law  are  much  inclined  to  iq>ply  the 
rule  of  caveat  m/9for  against  a  purchaser,  it  by 
no  means  follows  that  they  will  look  with  an 
indulgent  eye  upon  any  misrepresentation  made 
by  a  seller,  if  there  is  apparent  indication 
of  a  fraudulent  purpose.  A  dealer  should  lay 
it  down  as  a  maxim,  quite  as  important  for  him 
to  oliserve,  as  it  is  for  the  purchaser, — that  the 
less  he  savs  the  better  |  after  naming  his  price, 
he  may  show  his  horse  off  to  as  much  advan- 
tage as  he  can ;  he  may  make  the  most  of  it  in 
every  way  except  by^  lying ;  but  if  he  lies  in 
the  presence  ot  a  witness,  upon  any  material 
point,  to  enhance  the  pnce,  and  deceive  his 
customer,  he  exposes  himself  to  litigation, 
that  may  exceed  in  Costs  ten  times  the  value 
.of  the  bargain." 

We  cannot  spare  room  even  for  a  brief 
analysis  of  the  othef  points  to  which  the 
author  has  referred,  in  Uie  numerous  cases 
eited  in  his  work ;  but  .the  followijig  com 
fortable  catalogue  will  shew  his  own  view 
on  the  subject  of  the  unsoundness  of 
horses. 

"  If  I  am  right  in  my  conception  of  un- 
soundness, that  all  incapacitating  injury  or 
defect,  having  reference  to  the  duties  for  which 
the  horse  is  avowedly  purchased,  amount  to 
unsoundness,  1  think  that  all  the  following 
cases  come  under  that  description : — 

"  Lameness,  whether  chronic  or  accidental. 

**  Corns,  whether  recently  extirpated  or  not. 

"Affections  of  the  lungs,  whether  asthmatic, 
inflammatory,  or  otherwise;  and  thick  breath- 
ing, if  it  produces  distress. 

"  Spavm,  enlarged  joints,  and  any  malforma- 
tion  of  the  leg,  or  foot,  not  obvious  to  a  com- 
mon observer,  and  impeding  the  action. 

"  Quittor,  and  any  ulcer,  fistula,  or  abscess, 
wherever  it  may  be  seated. 

"  Glandular  swellings,  cough,  and  discharges 
from  the  mouth  or  nose. 

**  Sand-crack,  and  any  defect  in  the  hoof ; 
and  any  tenderness  or  irritability  of  the  back, 
quarters,  or  withers,  making  the  saddle  or  har- 
ness painful, 

"  All  disease  of  the  eyes,  whether  it  pro- 
duces blindness  or  not ;  but  if  the  disease  has 
disappeared,  leaving  blindness  as  the  result, 
sufficiently  obvious  to  be  visible  to  a  common 
observer,  I  consider  it  to  be  a  patent  defect, 
not  covered  by  a  warranty  of  soundness. 

"  Lastly^  I  class  with  unsoundness,  pertina- 


cious refusal  of  the  food,  because  it  is  certain 
evidence  of  the  horse's  being  either  constitu- 
tionally or  locally  diseased.'' 

With  these  remarks  and  extracts,  we  re- 
commend the  work  as  a  safe  and  useful 
guide  to  all  who  are  engaged  in  the  pur- 
chase or  sale  of  a  horse,  and  especially  in 
the  trial  of  actions  in  which  horse-dealing 
knowledge  is  essential  to  support  or  oppose 
the  transacdon  in  dispute. 


LAW  RELATING  TO  NUISANCE. 


At  the  General  Quarter  Sessions  in  Septem- 
ber 1791,  an  in^ctment  was  found  against 
j4.  B,,  tallow  chandler,  for  a  nuisance,  which 
indictment  the  defendant  moved  into  the  Court 
of  King's  Bench.  The  defendant  erected  his 
furnace  and  boiler,  and  for  upwards  of  twenty- 
five  years  exercised  his  trade  as  tallow  chand- 
ler by  tallow  melting,  whiqh  is  by  melting  the 
fat  they  buy  from  butchers  to  manufacture 
into  candles ; — melting  kitchen  stuff  for  soap 
boilers.  The  defendant's  father  carried  on 
the  same  trade  in  another  house  in  the  same 
street,  and  de  fendant  succeeded  him  in  his 
business.  The  neighbourhood  consisted  chief- 
ly of  brewers,  oil-&ops,  dye-houses,  chandlers^ 
and  other  trades,  and  the  poor  of  the  parish 
were  very  numerous  and  burthensome.  The 
steam,  &c.,  by  means  of  a  cove  and  tube,  wa 
carried  above  two  stories  high  before  it  ^ot 
into  the  air,  in  order  to  prevent  the  offensive- 
ness  of  the  smell.  The  houses  in  the  street 
had  also  been  built  time  out  of  mind,  and  the 
prosecutors  went  into  the  neighbourhood  long 
after  the  defendants. 

The  opinions  of  Mr.  j46hott  and  Mr,EreJiine 
were  requested  as  to  the  mode  of  defence  that 
should  be  resorted  to  under  these  circum- 
stances. 

The  following  was  Lord  Tenierden^e  opi- 
nion: 

"  Whatever  opinions  might  formerly  have 
been  entertained,  it  has  been  long  estabibhed, 
that  the  lawfulness  and  necessity  of  a  trade 
will  not  justify  the  exercise  of  it  in  an  in^ 
proper  place  ;  but  if  it  is  hurtful  to  the  public^ 
It  is  a  public  nuisance.  It  is  also  said  by  Lord 
Mamfield,  in  the  case  of  the  King  v.fFhite  and 
ffard,  1  Burr.  S'67,  that  it  is  not  necessary 
that  the  smell  should  be  unwholesome ;  it  is 
enough  if  it  renders  the  enjoyment  of  life  and 
property  uncom/vrtalfle  s  and  at  the  trials  of 
the  cases  of  the  King  r,'  Dallaston,  Guildhall 
sittings,  Hilary  Term,  1790,  Lord  Kenyan  ex- 
pressed himself  to  the  same  effect,  and  added* 
that  if  unwholesomeness  was  alleged  in  the 
indictment,  it  was  immaterial,  and'need  not  be 
proved.  The  particular  trade  of  a  tallow 
melter  has  also  been  adjudged  in  cases  of  a 
new  erection,  to  be  both  a  public  and  a  privvtac 
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miSsance  ;  iside  Cro.  Car.  510.  ¥^th  ravd  to 
the  epitbel  "  corrupt,''  which  is  applied  to  the 
tallow,  &c.  in  this  indictment,  1  tliink  that 
word  is  also  immaterial,  and  need  Apt  be 
proved.  Nor  do  I  think  that  the  defendant 
ran  in  any  manner  avul  himself  of  the  Inac- 
curacy of  the  expression  at  the  end  of  the  first 
count ;  for  even  if  that  coant  should  be  held 
bad  (which,  however,  I  think  it  will  not) ;  the 
aaeond  count  is  free  from  that  objection,  and 
'one  jTOod  count  is  sufficient  in  an  indictment. 
^.  B.  must  therefore,  in  my  opinion,  rest  his 
liefence  upon  the  particiiiar  circumstances  of 
the  place,  and  the  length  of  time  during  which 
his  trade  has  been  carried  on  there ;  for  this 
purpose  I  would  recommend  to  him  to  make 
enquiry  hdw  lon^  the  trade  has  been  ezerciaed 
in  kii  present  house,  and  to  carry  back  that 
tim^,  and  the  time  during  which  it  was  exer- 
cised in  his  father'd  house,  as  fiir  as  possible. 
ThisP evidence,  together. with  proper  proofs  of 
the  other  offensive  trades,  &c.,  earned  on  in 
the  neighbourhood,  and  the  length  of  time 
durii^  which/ they  have  also  been  exercised, 
affon^  in  my  ojpinion,'  a  strong  ground  of  de- 
fence in  this  particular  case,  and  a  reasonable 
hope  of  acquittal.  For  although  a  nuisance 
bemg  maium  in  se,  cannot  be  legalized  by 
length  of  time,  yet  the  antiquity  of  the  exer- 
cise of  this  trade  may  induce  a  presimiption 
that  at  its  commencement  the  place  was  soli- 
tary and  proper  for  the  purpose ;  and  a  spot  in 
which  many  offensive  trades  are  exercised  can 
hardly  be  held  improper  for  this  particular 
business,  especially  as  it  is  near  the  outskirts 
of  the  town.  It  will  also  be  proper  to  shew 
that  no  additional  boilers  have  been  erected, 
nor  any  increase  of  offensiveness  produced  by 
the  manner  in  which  the  business  has  lately 
been  conducted." 

Lord  Ersktne  wrote  as  follows : 
''  No  objection  can  be  taken  to  the 'indict- 
ment, which  must  therefore  be  tried  on  its 
merits.  The  shops  of  tallow  chandlers  are  neces- 
sary in  large  towns ;  and  although  no  human 
art  can  make  them  pleasant  or  inoffensive,  yet 
they  have  been  tolerated  for  the  sake  of  public 
convenience.  The  defence  must  turn  upon 
two  points.  Ist.  Whether  the  quarter  of  the 
town,  the  street  or  place,  has  been  the  recep- 
tacle of  such  common  trades,  and  more  es< 
pedallv  of  tallow  chandlers:  for  if  trades  of 
that  class  existed,  and  particularly  if  tallow 
chandlers  carried  on  their  business  tnere  be/ore 
the  other  houses  were  built,  whose  inhabitants 
charge  it  to  be  a  nuisance,  the  defendant 
ought  to  be  acquitted:  for  the  inhabitants  have 
come  to  the  nuisance,  and  have  no  right  to 
complain.  The  length  of  time  in  which  the 
trade  has  been  carried  on  in  this  particular 
house  will  also  be  material,  both  as  it  shews  the 
acouiescence  of  the  iahabltants  to  the  trade, 
ana  as  it  wQl  be  evidence  that  it  was  not  con- 
sidered as  a  nuisance,  by  the  lateness  of  the 
complaint. 

"  The  second  point  on  which  much  mav  de- 
pend  will  be  the  mode  in  which  the  trade  is 
carried  on;  and  if  it  be  clearly  proved  Uiat  the 


materials  he  uses  are  such  as  are  usual  and 
necessary,  and  that  the  manufacture  is  carried 
on  with  the  least  possible  offence,  it  will  be 
strongly  in  his  favour,  and  vnll  entitle  him  to 
an  acquittal  if  the  first  point  is  also  in  his 
favour. 

**  Having  stated  the  points  to  which  the  evi- 
dence should  be  collected  and  directed,  I  must 
observe,  that  much  of  the  fate  of  these  sorts  of 
cases  depends  upon  the  manner  in  which  the 
witnesses  on  both  sides  give  their  evidence, 
and  upon  the  particular  notions  which  the  jury 
may  happen  to  have  on  such  a  subject.  For  to 
constitute  a  nuisance  it  is  not  necessary  that 
the  health  should  be  affected,  if  comfort  is  de- 
stroyed ;  and  men's  ideas  of  comfort  are  vari- 
ous." 

The  defendant  was  ac<)uitted. 

(Communicated  by  "  Aspiro." 


SELECTIONS 
FROM  CORRESPONDENCE. 


VOTIKO   FOR  TOWN  COUNCILLORS. 

To  the  Editor  of  the  Legal  Ol^erver. 
Sir, 
Rbfbbbino  you  to  the  32nd  and  d3rd  sec- 
tions of  tiie  Municipal  Corporation  Reform 
Act,  relating  to  the  election  of  Town  Council- 
Ion,  I  wish  to  be  informed  what  duty  the 
Eoll  clerk  and  the  agent  of  the  candidates  will 
ave  respectively  to  perform .  If  the  poll  clerk 
iias  to  call  out  aloud  the  name  of  the  voter, 
and  then  also  to  copy  into  the  poll  book  the 
mimes^  of  the  candidates  for  whom  he  votes, 
how  will  it  be  possible  in  large  wards  to  get 
through  the  polling  in  the  time  prescribed  ? 
If  ^ou  would  point  out  a  plan  to  give  facility 
to  this  proceeding  on  the  davof  elections, 
throughout  the  countr}-,  it  would  be  most  ac- 
ceptable, as  well  as  a  form  of  poll  book^  if 
one.is  requisite. 

An  Aobnt. 


SUPERIOR  COURTS. 


Eortijtf  CnmmMxaxini*  Court 

JUBISDICTION. — RBCAL  OV  PROBATB.-^ 
REGBIVBR. — PENDBNTB   LITE. 

One  of  two  executors  proved  a  will  and  died  $ 
a  suit  was  instituted  in  the  Ecclesiastical 
Court  to  recal  the  probate,  and  a  caveat  was 
entered  against  granting  probate  to  the 
other  eaecutor,  against  whom  there  was  no 
imputation  of  misconduct,  or  that  the  estate 
was  in  danger.  Held,  that  this  Court  may 
appoint  a  receiver  during  the  litigation  in 
the  Ecclesiastical  Court, 

This  was  a  motion  to  discharge  an  order 
made  by  the  Vice  Chancellor  for  the  appoint- 
ment 01  a  receiver,  and  for  an  injunction. 

Mr.  fTigram,  Mr.  G,  Richards,  and  Mr. 
Stevens,  in  support  of  the  motion.  Mr.  Timothy 
Brent,  who  dieii  in  1833  without  i»8ue,  in  the 
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tertameotaiy  papers  left  by  him,  gave  all  hU 
property  to  his  wife  for  life,  and  directed  it  to 
be  divided  into  three  parts  after  her  death,  otie 
mux  of  which  he  gave  to  Mr.  William  Brent 
Brenty  his  nephew,  and  he  appointed  him  and 
his  wife  his  executors.     Mrs.  Margaret  Brent 
alone  proved  the  will,  power  being  reserved 
for  the  other  executor  to  prove.    Mrs.  Brent 
died  in  1834.    The  next  of  kin  of  the  testator 
commenced  proceedings  in  the  Ecclesiastical 
Court  to  recall  the  probate,  and  also  entered  a 
caveat  there  against  granting  probate  to  the 
sundving   executor.     Their    representatives, 
upon  their  death,  filed  this  bill  for  the  purpose 
of  having  a  receirer  appointed  to  the  estate, 
pending  the  suits  in  the  Ecclesiasticid  Court, 
and  for  an  injunction  to  restrain  Mr.  Wm.  B. 
Brent  from  dealing  with  that  estate  -.  the  Vice 
Chancellor  made  an  order  accordingly.    The 
present  motion  was  by  way  of  appeal  from 
that  order.    It  was  an  established  rule,  that  if 
only  one  executor  proves  a  will,  the  probate 
enures    to  the  benefit  of  both,   fFe^ter  v. 
Spencer^ I    the  will  is    then   admissible    in 
evideace  to  shew  what  the  testator  willed,  and 
what  persons  he  named  as  his  executors,  which 
was  all  that  was  required  to  enable  the  other 
executor  therein  named  to  receive  and  admi- 
nisler  the  estate  of  his  testator,  although  he 
iiad  not  proved  the  will  i  for  his  title  is  derived 
from  tbe  will,  and  not  from  the  probate.    His 
Honour's  order  was  unnecessary,  and  oontrary 
to  the  rales  of  this  Court,  whue  there  was  a 
person  appointed  by  the  testator  himself,  com- 
petent to  receive  and  administer  tbe  estate.  It 
was  charged  in  the  bill,  that  Mrs.  Brent  had 
obtained  probate  by  fraud,  contrivance,  and 
surorise  on  the  next  of  kin.    That  charge  Was 
ontounded,  as  the  next  of  kin  had  notice,  and 
appeared  by  their  proctor  to  consent.    The 
plalnliflTs  have  since  abandoned  the  charge, 
attd  put  their  case  on  the  iuvaliditjr  of  tbe  tes- 
tamentary papers — a  question  which  must  be 
decided  by  the  Ecclesiastical  Court  alone.    In 
the  mean  time,  Mr.  W.  B.  Brent  was,  as  the 
executor  named  in  the  will,  the  proper  person 
to  receive  and  manage  the  estate,  and  while 
there  was  no  imputation  against  his  conduct 
and  solvency,  this  Court  had  not  jurisdiction 
to  displace  him  by  appointing  a  receiver. — 
They  dted  in  addition  to  the  above  case,  fFel- 
teri  V.  E,  Cecilfi    fFankfiard  v.   Wnnkfvrd,^ 
Richardt  v.  Chntsefi  and  Knight  v.  DupietU.^ 
Mn  Kihdertley  and  Mr.  Bltgh^  supported 
the  order  of  the  Court  below.    There  was  no 
impataiion  ojf^  fraud]  against  the   defendant. 
The  ground  for  making  tbe  orders  now  sought 
to  be  discharged,  was  that  a  suit  was  actually 
pending  in  the  Scdesiastical  Court,  respecting 
the  admissibility  to  probate  of  the  testamentary 
pi^rs  left  b]r  Mr.  T.  Brent.  They  were  three 
in  number,  without  date  or  signature,  although 


they  purported  to  dispose  of  real  aa  well  as 
personal  property.    The  second  paper  was  a 
tetter  to  Mr.  W.  B.  Brent,  naming  him  and 
Mrs.  Brent  executors,   lliat  alone  was  signed 
by  the  testator.  Mrs.  Brent,  when  she  propound- 
ed these  as  testamentary  papers,  by  her  proc- 
tor, informed  the  testator*s  next  of  kin,  who 
were  residing  in  remote  parts  of  the  countiy, 
that  there  was  a  mere  infurinality  in  the  will ; 
and  they  believing  that  to  be  the  fact,  gave 
consent;  but  discovering  afterwards  the  nature 
of  the  papers,  they  instituted  a  suit  to  recal 
probate,  and  also  entered  a  caveat  against 
granting  probate  to  the  defendant.    There  is, 
therefore,  good  ground  for  enquiry,  and  a  suit 
pending  in  the  Ecclesiastical  Court  respecting 
the  ivill,  and  a  question  made  there  as  to  who 
is  entitled  to  administer  the  estate.   These  pa- 
pers  may  be  there  declared  to  be  no  will.  The 
question  therefore  is,  whether  this  Court,  see- 
ing a  fair  ground  of  litigation  in  the  other 
Court,  will  not  appoint  a  receiver  to  take  care 
of,  and  to  be  responsible  for  the  property  in 
the  mean  time.  Admitting  the  respectability 
of  the  personal  character  of  Mr.  Brent,  and  as* 
sumio^  that  tbe  Ecclesiastical  Court  has  Ju- 
risdiction to  name  an  nAvoXmxAnXM  pendente 
lite,  this  Court  will  assert  its  jurisdiction  in 
circumstances  like  the  present,  to  appoint  a 
receiver  for  the  protection  of   the  property. 
iHa^  V.   aCingt^  Atkinson  v.  Henshaw,  Bell 
V.   Oliver, ts     Ruiher/ord  v.  Douglas,^    and 
Andrews  v.  Powye,  ^ 

Sir  C,  C,  PepffM.-^li  appeared  from  the  affi- 
davits  produced  upon  this  motion,  that  while 
the  suit  to  recal  the  probate  granted  to  Mrs. 
Brent  was  pending,  the  other  executor,  who 
did  not  prove  before,  applied  to  prove  when  he 
found  that  a  caveat  was  entered  against  him. 
Both  parties  deeming  it  a  waste  of  money  to 
carry  on  two  suits  in  the  Ecclesiastical  Courts, 
agreed  by  their  proctors  to  contest  the  suit  for 
the  recal  of  the  probate  granted  to  the  deceas- 
ed executor,  ana  that  Mr.  W.  B.  Brent  should 
appear  to  that  suit.    These  facts  were  sworn 
to  in  the  affidavits  on  one  side,  and  no  answer 
was  made  to  them,  so  that  it  must  be  taken  as 
admitted  that  the  agreement  was  entered  into 
to  withdraw  one  suit  and  dispute  the  other. 
There  is  no  doubt  of  the  jurisdiction  of  this 
Court  to  wpmnt  a  person  to  take  care  of  the 
property  it  there  be  a  contested  suit — ^indeed 
the  application  to  this  Court  in  that  case  is  a 
matter  of  course,  and  the  rule  of  the  Court  was 
not  affected  by  what  Lord  Rrekine  said  in  the 
case  of  Richards  v.  Cieve*  J    A  proceeding  to 
recal  probate  does  not  of  itself  give  this  Court 
jnrisdictioa  to  appoint  a  receiver,  unless  there 
is  fraud.    It  is  not  enough  to  institute  a  suit 
in  the  Ecclesiastical  Court,  to  give  that  Court 
jurisdiction  as  in  lis  pendens  i  there  must  be  a 


•3  Barn,  and  Aid.  863—365. 

b  1  Moody  and  M.  362. 

e  1  Salk.  299. 

0  12  Ves.  462. 

•  1  Ves.  sen.  324. 


^6  Ves.  172. 
ff  2  Ves.  &  B.  85  and  96. 
h  ISim.  &Stu.  111. 
*  2Bro.  P.C.476. 
i  12  Ves.  462. 


Superior  Courts:  K.  B,  Praetiee  Court. 


61 


contested  suit.  Hb  Lordship  examined  the 
cases  cited,  and  after  obscnring  that  the  parties 
having  agreed  to  contest  the  suit  to  recal  uro- 
liate,  there  was  clearly  lis  pendens,  he  said  he 
was  of  opinion,  that  enough  was  shewn  to  jus- 
tify  the  Court  in  exercising  its  jurisdiction  ^  it 
was  not  a  question  for  costs. 

fFatkins  v.  Brent,  before  the  Lords  Com- 
missioners at  Westminster,  November  9th  and 
2dd,  1835 


AftiS'jtf  Bencg  Ifitattitt  Court. 

E JBCTM KNT.  —  VACANT   POSSESSION.  —  AFFI- 
DAVIT.— LEASE. 

^hat  U  a  sufficient  affidavit  in  proceedings  in 
ejectment  on  a  vacant  poHetnon. 

Neville  moved  for  judgment  on  a  vacant 
possession,  a  lease  for  a  year  having  been 
sealed,  but  not  signed,  on  the  premises. 

Uttledale,  J.  ft  being  a  lease  for  one  year 
only,  that  is  sufficient. 

In  the  affidavit  on  which  the  motion  was 
made,  it  was  swom  that,  according  to  the  Lest 
of  the  knowledge  and  belief  oi  one  of  the  depo- 
nents, the  premises  were  uninhabited ;  another 
deponent  swore,  that  he  occupied  a  house  ad- 
joming,  and  looking  into  the  back  part  of  the 
premises ;  that  they  had  been  for  some  time 
wholly  locked  up,  and,  to  the  best  of  his  belief, 
were  uninhabited. 

Uttledale,  J.  Hesitated  whether  the  affida- 
vits should  not  be  more  positive,  that  the  pre- 
mises were  vacant ;  but  g^nted  the  rule. 

Rule  irranted.— />&«  d.  fTinter  v.  Roe,  M.T. 
1836.    K.B.P.C. 


POSTPONEMENT  OF  TRIAL — OFFER  OF  PE- 
RBftlPTORT  UNDERTAKING  TO  TRY. — ^JUDG- 
MENT AS  IN  CASE  OF  A  NONSUIT. — COSTS 
OF  TUB  DAT. 

The  plaintiff  furnishes  an  excuse  sufficient  to 
discharge  a  rule  for  judgment  as  in  the 
case  of  a  nonsuit,  hp  sheunng  that  his  son 
must  have  been  brought  up  in  custody  to 
give  evidence  for  the  defendant.  The 
costs  of  the  day,  m  such  a  case,  will  be 
allowed  as  a  matter  tf  course. 

In  thik  case  the  action  was  brought  for  the 
balance  of  a  bill  of  exchange  drawn  by  the  son 
of  the  plaintiff,  and  accepted  by  the  defendant. 
The  bill  was  subsequently  discounted  by  the 
plaintiff,  but  on  its  coming  due  it  was  not  ho- 
noured. The  plaintiff,  in  consequence,  called 
on  the  defendant,  and  he  paid  him  a  portion  of 
the  amount  of  the  bill,  and  alleged,  as  a  reasoa 
for  not  paying  the  remainder,  tm  he  had  not 
any  money.  The  action  was  afterwards  brought 
for  the  balance  of  the  bill,  when  the  defendant 
pleaded  that  the  debt  arose  out  of  a  gambling 
transaction.  Notice  of  trial  was  given  for  the 
assizes,  And  subsequently  countermanded.  A 
rule  was  in  conseauencc  obtuned,  calling  on 
the  plaintiffs  to  shew  cause  why  judgment 
should  not  be  enterad  as  in  the  case  of  a  non- 
suit. 


Cause  was  now  shewn,  when  it  was  sweni  by 
the  plaintiff,  that  at  the  period  when  the  cause 
would  have  come  on  for  trial,  the  plaintiff^s 
son  was  in  prison ;  and  as  his  evidence  would 
have  been  necessair,  a  habeas  corpus  ad  tcstifi" 
candum  was  appliea  for,  and  having  been  ob« 
tained,  was  lodged  in  the  hands  of  the  gaoler 
In  whose  custody  he  was.  He  did  not  proceed 
to  trial,  in  consequence  of  the  disagreeable 
situation  in  which  both  he  and  his  son  would 
have  been  placed  under  the  circumstances, 
and  the  trial  was  in  consequence  postponed. 
The  defendant  afterwards  offered  to  take 
notice  to  try  either  at  the  next  Croydon  as- 
sizes (the  cause  bein^  a  country  cause),  or  at 
the  first  sittings  in  Middlesex.  This,  however^ 
was  declined.  The  affidavit  further  stated, 
that  the  son  had  since  been  discharged  from 
prison,  and  was  now  in  London,  and  might  be 
round  by  the  defendant,  if  he  wanted  to  call 
him. 

On  behalf  of  the  defendant  it  was  urged,  that 
the  only  witness  who  could  give  any  evidence 
with  regard  to  the  gaming  transaction,  was  the 

Claintiff's  son.  The  plea  of  gaming  having 
een  put  in  by  the  defendant,  the  fact  of  the 
goodness  of  the  bill  was  admitted,  and  the 
plaintiff  might  proceed  to  try  and  recover  the 
amount  sought  for,  without  the  defendant 
having  any  opportunity  of  resisting  his  claim. 
It  was  submitted  that,  under  these  circum- 
stances, the  rule  ought  toi)e  made  absolute. 

The  Court  thougnt  that  it  was  a  case  in 
which  a  peremptory  undertaking  ought  to  have 
l>een  accepted.  Ilie  rule  must  therefore  b6 
discharged. 

Rule  discharged. 

An  application  was  now  made  to  the  Court 
for  the  costs  of  the  day;  no  objection  was 
made  to  this,  and  the  rule  absolute  was  granted 
accordingly. 

Rule  absolute.-^//(r>tffi(«#  v.  Holmei,  M,  T. 
1835.    K.  B.P.C. 

ADMISSION  OF  ATTORNET. — ENTRY  IN  JUDOB'S 
BOOKS. — NOTICE. — NEGLIOENOK. 

How  far  the  Court  will  interfere  to  permit 
an  articled  clerk  to  be  admitted,  whose  en* 
tries  have  not  been  regularly  made  in  all 
the  Judges*  books,  at  their  chambers. 

In  this  case,  an  application  for  admission, 
by  fin  articled  clerk,  was  made,  unfler  the  fol- 
lowing circumstances: — ^The  clerk  had  regu* 
larly  served  his  clerksl^ipi  and  all  his  notices 
had  been  regularlv  put  up,  and  remained  for 
the  due  period.  His  notice  was  to  apply  for 
admission  on  the  first  day  of  the  current  term. 
On  the  30th  of  October,  nowever,  on  examin- 
ing the  judge's  books,  it  was  discovered  that, 
with  the  exception  ot  those  at  the  Chief  Jus- 
tice's chambers,  no  entries  had  been  mu  le  in 
the  judges'  books.  The  cause  of  this  omission 
was  the  neglect  of  the  clerk,  who  had  been 
entrvisted  by  the  agent  in  town  to  make  the 
entries.  The  defect  was  immediately  supplied^ 
and  the  entries  made.  They  had  not  at  pra- 
sent  been  macfe  for  a  sufficient  time,  accoraing 
{to  the  practice  of  the  Court    The  proseni 
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application  was  therefore  made,  for  the  equit- 
able interference  of  the  Court  to  relieve  the 
clerk,  to  whom  the  delay  of  admission  until 
Hilary  Term,  would  prove  of  serious  iniury. 

Liuledalcy  J.,  directed  him  to  be  admitted 
on  the  last  dayfof  the  term,  the  necessary  alter- 
ations being  made  in  the  notices. 

Admitted.— i?A*  parte  .fFoolwriarhi^  M.  T. 
1836.  K.  B.  P.  C. 


WRIT    or    8CI.    FA.— RULB  FOR  QUA8HIN0 

WRIT. 

•  The  Court  will  not  make  a  rule /or  quaehing' 
a  writ  ofsci,fa.,  applied  for  by  the  plain* 
tijf,  absolute  in  the  first  instance,  unless 
good  grounds  are  shewn. 

Thu  was  a  motion  for  a  rule  absolute  to 
quash  a  writ  of  set.  fa.  The  "application  was 
made  on  the  part  of  the  plaintin,  and  the  affi- 
davit stated,  that  the  rule  was  sought  in  con- 
sequence of  some  immaterial  forms  not  having 
been  complied  with.  The  defendant  had  ap- 
peared. 

The  Court  thought  that,  as  the  defendant 
had  appeared,  it  ought  not  to  make  the  rule 
absolute  above.  There  was  no  proof  but  that 
the  defendant  might  be  materially  affected  by 
such  a  course.  A  rule  nisi  could  only  be 
granted  therefore. 

Rule  niei  granted.— ^(If  and  another  v. 
Stubbs,  M.  T.  1836.  K.  B.  P.  C. 


DEPOSIT  OF  MONBT  IN  LIEU  OF  BAIL. — 8ER- 
VICB  OF  RULB  NISI  FOR  PAYMENT  OF 
MONET  TO  THE  PIiAINTIFF. 

The  Court  will  not  order  the  payment  of 
money,  deposited  in  the  Court  fy  the  defen- 
dant, in  lieu  of  bail,  to  the  plaintiff,  the 
defendant  having  neglected  to  put  tn  bail 
above,  unless  very  particular  inquiries  are 
madefbr  him. 

This  was  a  motion  to  make  a  rule  absolute 
for  the  payment  of  a  certain  sum  of  money  to 
the  plaintiff,  deposited  in  Court  by  the  sheriff, 
into  whose  hanas  it  was  pud  by  the  defendant, 
in  lieu  of  bail.  The  defendant,  it  appeared, 
had  neglected  to  put  in  bail  above,  and  a  rule 
nisi  had  in  consequence  been  obtained,  for  the 
payment  of  the  money  to  the  plaintiff,  in 
the  usual  way.  A  copy  of  the  ryae  had  been 
left  at  the  supposed  residence  *of  the  defen- 
dant, in  Montague-street ;  but  on  inquiry  there, 
the  servant  of  the  house  said  that  nothing 
was  then  known  of  the  defendant,  who  had 
left  the  house,  and  had  sidled  for  the  Mauri- 
tius. A  similar  copy  was  then  conveyed  to 
Messrs.  Hamilton  &  Co.,  the  general  attorneys 
of  the  defendant,  who,  however,  declared  they 
knew  nothing  of  the  action.  The  affidavit 
stated,  that  ttie  defendant  had  employed  no 
attorney  in  the  cause. 


The  Court  thought  the  service  was  insuffi- 
cient. It  was  unlikeljr  that  the  defendant  would 
have  left  the  money  in  the  hands  of  the  sheriff 
without  appointing  some  person  as  his  agent 
in  the  matter.  More  inquiries  must  be  made 
before  the  rule  could  be  made  absolute. 

Rule  refused.— j^vofM  v.  Baker,  M.T.  1836. 
K.  B.  P.  C. 


BREACH     OF     PLAINTIFF'S     UNDERTAKING.— 
STAT  OF  PROCEEDINGS. 

ji  plaintiff  having  given  an  undertaking  to 
bring  no  action  fir  matters  appertaining 
to  a  certain  cause,  and  afterwards  breaking 
the  terms  of  that  undertaking,  the  Court 
will  gram  a  rule  to  stay  proceedings. 

This  was  a  motion  for  a  rule  to  shew  cause 
why  proceedings  in  the  action  should  not  be 
stayed,  under  the  following  circumstances  ;-;- 
The  plaintiff  had  been  in  custody  on  two  other 
suits  of  the  defendant  Stone,  who  was  keeper 
of  the  jail  of  Oxford,  and  he  was  discharged 
from  those  suits  on  a  judge's  order,  on  givmg 
an  undertaking  that  he  would  bring  no  action 
for  matters  ansing  out  of  those  siuts.  Not- 
withstanding this,  however,  he  had  commenced 
the  present  action,  the  ground  of  which  arose 
solely  out  of  the  actions  alluded  to. 

The  Court  granted  the  rule. — fFest  v.  Slant, 
M.T.  1836.    K.B  P.  C. 


COMMON  LAW  SITTINGS. 


After  Michaelmas  Term,  18a5. 

MIDDLESEX. 

Thursday  -     Nov.  26-i 
Friday  -       -  27 

and  daily  to  sCommon  Juries. 

Tuesday     -      Dec.  J  ( 
inclusive.  J 

Wednesday   -   Dec.  21 

Weda'^afi'^See.P    SpeclalJurie.. 

inclusive.  J 

LONDON. 

Thursday    -    Dec.  10'% 
(the  Adjournment-day)  I 

and  daily  to  sCommon  Juries. 

Tuesday      -    Dec.  15  | 
inclusive.  J 

Wednesday  -    Dec.  16-1 

inclusive.  J 

No  Causes  in  London  on  the  27th  Nov. 


Comtnon  Law  Sittings. --AMwers  to  QtterieB.^llitCfnanea. 
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ert^t^ttf  r  of  Dtesif . 

4/ier  Michaelmas  Term.  1835. 

MIDDLX8BX. 

lliunday    -    Nov.  26 

(Common  Juries. 

Saturday       -        -  28 

Revenue  Causes. 

Monday        •       -30 

Tuesday     -     Dec.    1 

'Common  Juries. 

Wednesday    -        -   2. 

Thursday       -       -31 

Friday  .        -       .  4 

Special  Juries. 

Saturday       •       -    6. 

L0NO09.                                         1 

Friday    -   -    Nov.  27 
Monday      -    Dec.    7' 
Adjournment-day    *  j 
Tuesday        -       -    8' 
Wednesday   -       -    9j 

Common  Juries. 

Common  Juries. 
•  Common  Juries. 

Thursday      -       -  10^ 

Friday  -        -        -  11 

-  Special  Juries. 

Saturday       •        -  12, 

iVwiffr.— The  rerawning  days  will  be  fixed. 

and  the  whole  of  the  sitting  days  printed  in  a 

day  or  two. 
Mr.  Baron  Gumey  will  sit  on  the  26th  &  27th. 

ANSWERS  TO  QUERIES. 


.  OIFT. — CONDITION.    VOL.  10.   P.  464. 

Tlie  gift  made  by  C,  to  B.  is  valid,  the  deeds 
having  been  delivered  to  the  donee.  Irons 
V.  Sm*iHpiece,\  B.  &  Ad.  55 1 .  But  the  condition, 
namely,  the  annuity  of  1(V.  per  annum,  is  ab- 
solutely void,  the  Statute  of  Frauds  (29  Car  2, 
c.  3,)  and  53  Geo.  3,  c.  141^  not  haring  been 
complied  with.  £.  B. 

DOWBB.     VOL.  10,  p.  511. 

C,j  the  trustee,  took  a  joint  legal  estate  with 
B.  for  life,  and  if  B,  had  wished  to  sell  during 
C.*%  life-time,  C,  must  have  joined  him  in  such 
conveyance.  But  the  interest  C.  took  ceased 
on  his  death.  This  event  severed  che  joint 
tenancy,  and  B,  consequently  became  solely 
seised  of  the  estate  by  survivorship ;  his  wife 
id,  therefore,  dowable.  A.  £. 


MISCELLANEA. 

CURIOCa  LBGAL  PLBADINO. — ^WAGBB. 

In  tiie  year  1756  a  wager  was  made  of  one 
hundred  pounds  to  a  shilling,  by  John  Turner, 
with  William  Keeys,  that  were  was  no  irirth, 
or  any  thing  in  the  resemblance  of  a  girtn,  on 
the  equestrian  statue  of  Charles  the  First,  erect- 
ed at  Charing-cross.  Turner  lost  his  100/.  ;^and 
in  Trinity  Term,  30  and  31  Geo.  2,  an 
action  was  brought  to  recover  the  money,  in 
which  Keevs  obtained  a  verdict.  The  following 
is  the  declaration ;  and  as  it  has  now  become 
rather  a  curiosity,  perhaps  it  may  not  be  unac- 
ceptable to  our  readers : — 

'•  Trinity  Term.  30th  &  31st  Geo.  II. 
*'  Lee  &  Antonie. 

**  Wdliam  Keeys  complains  of  John  Tumer« 


being  in  the  custody  of  the  Marshal  of  the 
Af  arshalsea  of  our  Lord  the  now  King  before 
the  King  himselff,  for  that  whereas  on  the  17tli 
day  of  February,  in  the  year  of  our  Lord  1756, 
at  Lewes  in  the  said  county  of  Sussex,  a  cer- 
tain discourse  was  moved  and  had  between  the 
said  William  of  the  one  part,  and  the  said  John 
of  the  other  part,  of  and  concerning  a  certain 
Equestrian  Statue  of  Charles  the  First,  lato 
King  of  England,  &c.,  erected  and  being  at  a 
certain  place  called  Charing  Cross  at  west* 
minster  m  the  county  of  Middlesex ;  and  upon 
that  discourse  a  certain  ouestion  then  &  there 
arose  between  the  said  William  &  John,  whe- 
ther there  then  was  a  girth,  or  any  resemblance 
of  or  imitation  of  a  ^rth,  on  to  or  belonging 
to  the  ssud  Equestnan  Statue,  or  not;  and 
upon  that  discourse  the  said  William  then  and 
there  asserted  &  declared  that  there  then  waa 
a  ^irth,  or  something  in  resemblance  ^f  or 
imitation  of  a  girth,  on  to  or  belonging  to  the 
said  Equestrian  Statue,  which  said  assertion 
and  affirmation  the  said  John  then  and  there 
wholly  denied;  and  thereupon  afterwards,  to  wit, 
on  the  said  17th  day  of  February,  in  the  year 
of  our  Lord  1756  aforesaid,  at  Lewes  afore- 
said, in  consideration  that  the  said  William,  at 
the  special  instance  and  request  of  the  said 
John  would  ihen  and  there  give  and  pay  to 
the  said  John  the  sum  of  one  shilling :  he  the 
said  John  undertook,  and  then  and  there  faith- 
fully promised  the  said  William,  to  pay  to  him 
the  said  William,  the  sum  of  100/.,  in  case 
there  then  was  a  j^rth,  or  any  thing  in  resem- 
blance or  imitation  of  a  girth  on  to  or  be- 
longing to  the  said  Equestrian  Statue :  and  the 
said  William   averrs  that,   confiding  in  the 
said  promise  and  undertaking  of  the  ssdd  John, 
he  the  said  William  did  then  and  there,  to  wit, 
on  the  said  17th  day  of  February,  in  the  year 
of  our  Lord  1756  aforesaid,  at  Lewes  aforesaid, 
give  and  pay  to  the  said  John,  at  his  said  spe* 
cial  instance  and  request,  the  said  sum  of  one 
shilling:  and  the  said  WiUiain  further  says, 
that  there  then  was  and  still  is  a  ((irth,  or  some- 
thing in  resemblance  or  imitation  of  a  girth, 
on  to  or  belonging  to  the  said  Equestrian  Sta- 
tue, whereof  the  sud  John  then  and  tbere  had 
notice ;  and  by  reason  thereof,  and  according 
to  his  promise  and  undertaking  aforesl^d,  the 
sud  John  became  liable  to  pay,  and  ought  to 
pay,  €0  the  said  William,  the  said  sum  of  100/., 
to  wit,  at  Lewes  aforesud :  and  whereas  after- 
wards, to  wit,  on  the  sud  1 7th  day  of  February, 
in  the  year  of  our  Lord  1756  aforesaid,  al 
Lewes  uoresud,  a  certain  other  discourse  was 
moved  &  had  by  &  between  the  said  William 
&  the  said  John,  of  and  concerning  the  said 
Equestrian  Statue  of  Charles  the  First,  late 
King  of  England,  &c.  erected,  and  then  and 
still  standing  and  being  at  Charing  Cross  afore- 
said ;  and  upon  that  discourse  a  certain  other 
question  then  and  there  arose  between  the 
said  William  &  John,  whether  there  was  a 
girth,  or  any  thing  in  resemblance  or  imitation 
of  a  girth,  on  to  or  belonging  to  the  said  Eques- 
trian Statue  or  not ;  and  upon  that  discourse 
last  mentioned,  the  said  William  then  &  tH^re 
asserted  and  declared,  that  there  then  was  a 
girth,  or  spmething  in  resemblance  or  imita- 
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tion  of  a  gfirth,  on  to  or  belonging  to  the  saM 
Equestriiin  Statue,  which  said  assertion  &  affir- 
mation the  said  John  then  and  tliere  wholly 
denied ;  and  thereupon  afterwards^to  wit,  on  the 
«aid  17th  day  of  Februarv»  in  the  year  of  our 
Lord  i  756  aforesaid,  at  Lewes,  in  considera- 
tion that  the  said  William,  at  the  special 
instance  and  request  of  the  said  John,  would 
then  and  there  give  or  pay  to  the  said  John  the 
sum  of  one  other  shilling,  he  the  said  John 
then  and  there  undertook  and  faithfully  pro- 
mised the  said  William,  to  pay  him  the  sum  of 
other  lOQ/.,  in  case  there  then  was  a  girth,  or 
any  thing  in  resemblance  or  imitation  of  a 
^rth,  on  to  or  belonging  to  the  sud  Equestrian 
Statue;  and  the  said  WHliam  averrs,  that 
confiding  in  the  sud  last  mentioned  promise 
aiid  undertakiog  of  the  said  John,  he  the  said 
William  did  then  and  there,  to  wit,  on  the  same 
day  and  year  aforesud,  at  Lewes  aforesaif^  give 
and  pay  to  the  sud  John,  at  his  said  special  in- 
stance and  request,  the  s»m  of  one  other  shil- 
ling :  and  the  said  William  further  says,  that 
there  then  was  and  still  is  a  girth,  or  sometliing 
in  resemblance  or  imitation  of  a  girth,  on  to 
or  belonging  to  the  said  Equestrian  Statue, 
whereof  the  said  John  then  and  there  had  no- 
tice ;  and  by  reason  thereof,  and  according  to 
the  promise  and  undertaking  of  the  said  John 
so  made  as  last  aforesaid,  he  the  said  John 
became  liable  to  pay,  and  ought  to  pay,  to  the 
said  William,  the  sud  further  sum  of  100/., 
to  wit,  at  Lewes  aforesaid :  and  whereas,  after- 
wards, to  wit,  on  the  sane  day  and  year  aforesaid, 
at  Lewes  aforesaid,  a  certain  other  discourse 
was  moved  and  had  by  and  between  the  said 
William  and  the  said  John,  of  and  concerning 
the  said  Equestrian  Statue  of  Charles  the  First, 
late  King  of  England,  erected  and  then  and 
still  standing  and beiiup  at  Charing  Cross  afore- 
aaid ;  and  upon  that  discourse  a  certain  otiier 

auestion  then  and  there  arose  between  them, 
iie  8aid\^liam  and  John,  whether  there  then 
was  a  girth,  or  any  thing  in  resemblance  or 
imitation  of  a  girth,  on  to  or  belonging  to  the 
said  Equestrian  Statue  or  not;  and  the  said 
William  then  and  there  asserted  and  affirmed, 
that  there  then  was  a  girth,  or  something  in 
resemblance  or  imitation  of  a  girth,  on  to  or  be- 
longing to  the  said  Equestrian  Statue,  which 
said  assertion  and  affirmation  the  said  John 
then  and  there  wholly  denied ;  and  thereupon 
afterwards,  viz.  on  the  same  17th  of  Fehruarv, 
in  the  year  aforesud,  at  Lewes  aforesaid,  m 
coiuideration  that  the  said  William,  at  the 
special  instance  and  request  of  the  said  John, 
would  give  or  pay  to  the  sud  John  the  sum  of 
one  other  shilling,  he  the  said  John  undertook 
and  then  and  there  faithfully  promised  the  said 
William  to  pay  him  the  sum  of  other  100/.  in 
case  there  then  was  a  girth,  or  any  thing  in 
resemblance  or  imitation  of  a  girth,  on  to  or 
belon^g  to  the  said  Equestrian  Statue :  and 
the  sud  William  averrs  that  he,  confiding  in 
the  said  promise  and  undertaking  of  the  said 
John  last  mentioned,  did  then  and  there,  to  wit, 
on  the  same  day  and  year  aforesud,  at  Lewes 
aforesaic^  at  the  special  instance  and  reouest 
of  the  said  John,  give  and  pay  to  the  said  John 
'he  fiud  sum  of  one  other  shilling :  and  the 


sud  \^lliam  further  says,*  that  there  then  was 
and  still  is  a  girth,  or  something  in  resemblance 
or  imitation  of  a  girth,  on  to  or  belonging  to 
the  said  Equestrian  Statue,  whereof  the  said 
John  then  and  there  had  notice ;  and  by  rea- 
son thereof  and  according  to  his  promise  and 
undertaking  aforesud,  the  said  John  became 
liable,  to  pay>  and  ought  to  pay  to  the  said 
William,  the  said  last  mentioned  sum  of  100/., 
to  wit,  at  Lewes  aforesaid :  and  whereas  the  sud 
John,  OB  the  same  day  and  vear  aforesaid,  at 
Lewes  aforesud,  was  indebtea  to  the  aaid  Wil- 
liam in  five  pounds  for  monev  by  the  said  John 
before  then  had  and  received  to  the  use  of  the 
said  Vniliam ;  and  being  so  indebted,  he,  the 
said  John,  in  consequence  thereof  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at 
Lewes  aforesaid,  undertook  and  then  and  there 
faithfully  promised  the  said  William  to  pay 
him  the  said  sum  of  money  last  mentioned, 
when  he  should  be  thereto  afterwards  re- 
quested ;  yet  the  said  John,  not  regardinj^  his 
aforesaid  several  promises  and  undertakings, 
but  contriving  and  fraudulently  intending, 
cntftilW  &  subtilly,  to  <leceive  &  defraud  the 
said  William  in  this  behalfif,  hath  not  yet  paid 
him  the  said  William  the  sud  several  sums  of 
money,  or  any  part  thereof,  (although  so  to  do 
he  the  said  Jonn  was  requested  by  the  sud 
William  afterwards,  to  wit,  on  the  same  day  and 
year  aforesud,  &  often  aftenvards,  at  iJewes 
aforesaid) ;  but  he  to  pay  the  same  to  lum 
hath  hitherto  wholly  retubcd  and  still  refiisea 
to  the  said  William  his  damage  of  300/.,  and 
therefore  he  brings  his  suit,"  &c. 


THE  EDITOR'S  LETTER  BOX. 

The  Digest  of  all  Reported  Cases  for  the  pre- 
sent year  is  now  completo,|wi(h  a  Title-page  and 
general  Table  of  Cases  and  Titles.  The  price 
of  the  concluding  part  is  2«. ;  the  volume  is  8e* 
From  the  increase  of  the  Reports  in  every 
Court,  it  is  larger  than  in  any  preceding  year. 

The  First  Part  of  the  Commentaries  on  the 
New  Statutes  effecting  Alterations  in  the  Law, 
comprises  a  full  Digest  of  the  Law  and  Practice 
of  Corporations,  price  3i,  6d,  The  concluding^ 
Part  of  the  Commentaries,  with  all  the  other 
acts  altering  the  Law,  will  be  published  in 
December. 

We  are  obliged  to  "  Aspiro, "  not  only  for 
his  communications,  but  tor  his  courtesy  in 
allowing  us  to  deal  mth  them  as  may  be  deem- 
ed useful. 

The  Queries  and  Answers  of  Anon. 
W.  W. ;  M.  B. ;  D.  H.  S. ;  An  Inquirer.  A.  R. ; 
"Enquirer;"  Z.,  and  Gradus,  have  been  re- 
ceived. 

The  publication  of  the  General  and  Daily 
Cause  Lbts  was  considered  long  ago,  and  as- 
certained to  be  useless.  The  Seals  and  Sit- 
tings Papers  in  all  the  Courts,  as  well  as  the 
Circuits,  are  given  as  soon  as  published;  bat 
even  part  of  ^ese  occasionally  come  too  late. 
The  duly  Lists  are  given  in  the  Newspapen^ 
under  advantages  with  which  a  weekly  publican, 
tion  cannot  compete ;  and  the  general  Lista^ 
are  in  a  considerable  degree  got  through  before 
our  work  can  make  its  appearance. 


STfir  Aroal  i&hwv\^n% 


SUPPLSMEBIT 
FOR  NOVEMBER,  1835. 


"  Quod  magis  ad  Nos 
Pertinety  et  nescire  malum  est,  agitamos." 
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LOKD   80MSR8. 

It  has  frequently  been  remarked,  that  the 
profession  of  the  law  affords  the  greatest 
scope  for  the  display  of  talent,  and  for  the 
advancement  of  its  possessor.  Li  no  case 
has  this  position  been  more  truly  verified 
than  vnth  respect  to  John  [Lord  Somers, 
who,  unaided  by  the  advantages  of  birth 
or  fortune,  rose  by  dint  of  genius  and  inte- 
grity alone,  to  the  highest  honors  of  his 
profession.  Our  limits  will  scarcely  admit 
of  more  than  a  short  summary  of  the  prin- 
cipal events  of  his  life. 

He  was  bom  at  Worcester,  in  the  year 
1652,  and  was  the  son  of  an  attorney  in 
that  town  :  he  received  the  first  rudiments 
of  education  at  a  private  school  in  Stafford- 
shire, from  whence  he  went  to  IVinity  Col- 
lie, Oxford,  where  he  was  admitted  a 
gendeman-commoner.  As  he  was  destined 
for  the  law,  he  entered  himself  a  member  of 
the  Middle  Temple,  and  prosecuted  his 
studies  with  great  industry. 

At  the  Bar,  to  which  he  was  in  due  time 
called,  he  soon  left  all  competitors  behind. 
He  also  acquired  reputation  by  the  publica- 
tion of  a  political  pamphlet  in  the  year  1681, 
intitled,  "  A  just  and  modest  Vindication  of 
the  Ptoceedings  of  the  two  last  Parliaments, 
in  answer  to  Charles  the  Second's  Declara- 
tion to  all  his  loving  Subjects,  touching  the 
Causes  and  Reasons  that  moved  him  to 
dissolve  the  two  last  Parliaments.*' 

In  1683,  he  acquired  considerable  cele- 
brity by  the  manner  in  which  he  conducted 
the  case  of  The  King  against  Loyd  Gray 
and  others,  for  a  riot  in  the  city ;  and  in 
1 688,  he  distinguished  himself  in  behalf  of 
the  Seven  Bishops,  who  had  been  committed 
to  the  Tower. 

In  the  Convention  Parliament,  he  had 
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the  honour  of  representing  his  native  city, 
and  as  he  had  taken  no  idle  part  in  effecting 
the  Revolution,  he  was  appointed  one  of  the 
Managers  of  the  House  of  Commons  at  a 
conference  with  the  Peers  on  the  word 
"  Abdicated." 

He  had  now  become  so  eminent  in  his 
profession,  and  distinguished  for  his  patri- 
otism, that  it  was  thought  advisable  to  raise 
him  from  a  private  station :  consequently, 
soon  after  the  accession  of  William  &  Mary 
(May  7,  1689)  he  was  made  Solicitor  Ge- 
neral, with  the  honour  of  knighthood,  and 
was  of  great  assistance  to  Government  when 
the  bill  for  recognizing  their  Majesties  was 
introduced  into  Parliament.     Honours  and 
emoluments  now  flowed  fast  in  upon  him. 
In  1692,  he  was  appointed  Attorney  Gene- 
ral ;    the  next  year  he  was  raised  to  the 
rank  of  Lord  Keeper,  and  in  four  years  af- 
terwards was  created  Lord  Somers,  Baron 
of  Evesham,  and  made  Lord  High  Chan- 
cellor.    For  the  better  support  of  theso 
titles  and  dignities,  his  Majesty  was  pleased 
to  grant  him  the  manors  of  Keygate  and 
Howleigh  in  Surrey,  and  also  made  him 
another  grant  of  2100/.  per  annum  out  of 
the  fee-farm  rents— no  inconsideiable  for- 
tune for  the  Chancellor  in  those  days. 

His  life,  however,  was  not  destined  to  be 
one  of  uninterrupted  sunshine.  He  incurred 
the  resentment  of  the  Commons,  who  e« 
vinced  great  eagerness  for  his  dismission 
from  the  woolsack, — a  seat  which  he  had 
hitherto  maintained  with  great  ability  and 
honor.  The  King  advised  him  to  resign ; 
but  he,  with  a  consciouBness  of  integrity,  re- 
fused by  so  doing  to  evince  a  fear  of  his  ene- 
mies ;  and  in  consequence  Lord  Jersey  was 
made  the  bearer  of  a  peremptory  order  for 
the  seals ;  and  in  1 700  he  was  accordingly 
removed  from  his  high  office. 

In  the  year  following  a  vote  was  carried 
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by  the  Commons,  "  that  Lord  John  Sora- 1 
ers,  by  advising  his  Majesty  to  conclude 
the  treaty  of  Partition,  whereby  large  terri- 
tories of  the  Spanish  monarchy  were  to  be 
delivered  up  to  France,  was  guilty  of  a  high 
crime  and  misdemeanor."  This,  and  the 
charges  of  having  accepted  some  grants, 
and  of  having  been  guilty  of  partial  and 
dilatoryproceedings  in  Chancery, were  form- 
ed into  articles  of  impeachment  against  him, 
and  carried  up  to  the  House  of  Lords.  The 
Commons  thinking,  however,  that  they 
would  not  be  able  to  substantiate  the  accu- 
sation agsdnst  him,  declined  to  prosecute : 
whereupon  the  Peers  resolved,  "That  John 
Lord  Somers  be  acquitted  of  the  articles  of 
impeachment  exhibited  against  him  by  the 
House  of  Commons,  and  all  things  therein 
contained,  and  that  the  impeachment  be 
dismissed." 

As  his  time  was  no  longer  employed  by 
the  cares  of  government,  he  now  applied 
chiefly  to  the  pursuits  of  literature.  He  was 
elected  President  of  the  Royal  Society, 
of  which  he  had  for  some  time  been  a  dis- 
tinguished member. 

Although  dismissed  from  the  administra- 
tion, he  still  continued  a  zealous  advocate 
for  the  true  interests  of  his  country.  He 
made  a  motion  in  the  House  of  Lords  to 
correct  some  proceedings  in  the  Common 
Law  and  Chancery,  which  were  attended 
with  delay  and  expense,  and  thereby  reme- 
died some  inconveniences  which  then  press- 
ed more  heavily  than  at  the  present  day 
upon  suitors. 

In  the  year  1706,  he  was  the  promoter 
of  a  measure  which  alone  would  have  been 
sufficient  to  raise  him  to  the  highest  emi- 
nence, and  render  his  name  immortal: — 
we  mean  the  union  of  this  country  with 
Scotland,  which  has  mainly  contributed  to 
the  streq^  and  prosperity  of  both  coun- 
tries. 

In  1 708,  he  was  made  Lord  President  of 
the  Council,  from  which  employment  he 
retired  in  1710,  owing  to  the  gradual,  but 
at  present  almost  imperceptible  decay  of 
his  health  and  faculties.  Soon  afterwards 
his  constitution  became  more  broken,  and  his 
talents  and  genius  appeared  to  sink  under 
the  infirmities  of  his  body.  He  survived 
the  powers  of  his  understanding  for  a  con- 
siderable time,  and  died  of  a  fit  of  apoplexy 
in  April  1716,  being  then  64  years  of  age. 

Many  writers  have  spoken  in  terms  of 
the  greatest  encomium  of  this  nobleman. 
Amongst  others,  Burnet,  bears  testimony 
to  his  abilities.  "  He  was  very  learned  in 
his  own  profession,  with  a  great  deal  more 
learning  in  other  professions ;  in  divinity, 


philosophy,  and  history.  He  had  a  great 
capacity  for  business,  with  an  extraordinary 
temper,  for  he  was  fair  and  gentle,  perhaps 
to  a  fault  considering  his  post ;  so  that  he 
had  all  the  patience  and  softness,  as  well  as 
the  justice  and  equity,  becoming  a  great 
magistrate." 

Mr.  Walpole,  in  the  "  Catalogue  of  Royal 
and  Noble  Writers,"  speaks  in  the  following 
glowing  terms  of  the  subject  of  this  me- 
moir. "  He  was  one  of  those  divine  men, 
who,  like  a  chapel  in  a  palace,  remain  un- 
profiEUied,  while  all  the  rest  is  tyranny,  cor- 
ruption, and  folly.  All  the  traditional  ac- 
counts of  him,  the  historians  of  the  last  age, 
and  its  best  authors,  represent  him  as  the 
most  incorrupt  lawyer,  and  the  honestest 
statesman ;  as  a  master  orator ;  a  genius  of 
the  purest  taste,  and  as  a  patriot  of  the 
noblest  and  most  extensive  views ;  as  a  maa' 
who  dispensed  blessings  by  his  life,  and 
planted  them  for  posterity." 

All  who  will  not  go  to  the  full  length  of 
this  panegyric,  must  at  least  agree  that  be 
in  a  great  measure  deserved  it ;  and  if  to 
this  it  be  added,  that  he  waa  not  only  a 
man  of  letters  himself,  but  the  patron  of  the 
admired  Addison,  and  also  the  person  who 
redeemed  the  Paradise  Lost  of  the  immor- 
tal Milton,  from  the  neglect  and  obscurity 
into  which  it  had  unaccountably  fidlen,  he 
will  not  be  denied  "  the  meed  of  praise" 
even  from  the  most  cynical.  E.  W. 

See  further  as  to  Lord  Somerfl,  6L.  0. 261. 

ORDERS  IN  COUNCIL  UNDER  THE 
ABOLITION  OF  SLAVERY  ACT, 


COtfPENSATION   FUND. — CLAIMS   OF   INFANTS 
AND   LUNATICS. 

At  the  Court  of  St.  James's,  the  9th  day 
of  September,  1835. 
Present,— The  King's  Most  Excellent  Ma« 

jesty. 

Whereas  by  a  certun  act  of  parliament 
passed  in  the  session  of  parliament  held  in 
the  third  and  fourth  years  of  his  present  Ma- 
jesty's reiffn,  intituled,  "  An  Act  for  the  AboU* 
tion  of  Slavery  throughout  the  British  CoU>» 
nies J  for  promoting  the  Industry  of  the  Man- 
umitted Slaves;  and  for  compensating  the 
persons  hitherto  entitled  to  the  Servicer  of  such 
Slaves ;"  after  reciting  that  it  was  neeessary 
that  provision  should  be  made  for  the  appor- 
tionmeiit,  amongst  the  proprietor^  of  the  ^avea 
to  be  manumitted  by  virtue  of  the  said  act, 
in  each  of  the  said  colonics  resp^tively,  of 
that  part  of  the  said  compeosatiou  fund  which 
should  be  so  assigned  as  in  the«aid  act  is  therein 
before  recited  to  each  of  their  respective  co- 
lonies; and  reciting  that  the  necessary  mles 
for  that  purpose  could  liot  he  properly  oc 
safely  established,  until  after  full  inquiry  should 
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liftfe  been  made  into  the  several  circumstances 
mAucIl  oimfht  to  be  taken  into  consideration  in 
making  such  apportionment ;  it  was^  amongst 
other  things,  enacted  ;  that  the  Commissioners 
should,  and  were  thereby  required  to,  proceed 
to  draw  up  and  frame  all  such  General  Rules, 
n^^d  being  had  to  the  laws  and  usages  in 
force  in  each  colony  respectively,  as  to  them 
ought  seem  best  adapted  in  each  colony  res- 
pectively, for  securing  the  just  and  equitable 
distribution  of  the  said  funds,  amongst,  or  for 
the  benefit  of  such  several  persons  as  aforesaid, 
and  for  the  protection  of  such  funds,  and  for 
the  appointment  and  indemnification  of  such 
trustees  as  aforesaid ;  and  such  General  Rules, 
when  so  framed,  and  when  agreed  upon  by 
the  said  Commissioners,  should  by  them  be 
subscribed  with  their  respective  nands  and 
seals,  and  transmitted  to  the  Lord  President 
of  hb  Majesty's  Council,  to  be  by  him  kid  be- 
fore his  Majesty  in  Council,  and  so  from  time 
to  time,  as  often  as  any  further  general  rules 
should  be  so  framed  and  agreed  to  for  the 
purposes  aforesaid,  or  any  of  them. 

And  it  was  also  enacted,  that  the  General 
Rules  to  be  transmitted  as  aforesaid,  to  the 
said  Lford  President  should  be  forthwith  pub- 
lished in  the  London  Gazette,  on  three  several 
occasions  at  least,  to;2:ether  with  a  notice,  that 
all  persons  interested  in,  or  affected  by,  any 
such  General  Rules  might,  by  a  time  to  be  in 
such  notice  limited,  appeal  against  any  sucJi 
Rales  to  his  Majesty  in  Council ;  and  that  it 
should  be  lawful,  for  the  Lord^  and  others  of 
his  Majesty's  Privy  Council,  or  for  any  three 
or  more  of  them,  by  any  further  notice  or 
notices  to  be  for  that  purpose  put>lished  in  the 
London  Gazette,  to  enlarge,  as  to  them  might 
seem  meet,  Uie  time  for  receiving  any  such 
appeals: 

And  it  was  also  enacted,  that  at  the  cxplra* 
tion  of  the  time  limited  for  receiving  such  ap- 
peals  as  aforesaid,  it  should  be  lawful  for  his 
Majesty  in  Council  to  confirm  and  allow,  or 
to  rescind  and  disallow,  in  the  whole  or  in  part, 
or  to  amend,  alter,  or  vary  any  such  General 
Rule  or  Rules,  though  not  so  appealed  against, 
as  to  his  Majesty  might  seem  just,  or  to  remit 
aachRulesto  the  said  Commissioners  for  further 
consideration  and  revision : 

And  it  was  further  enacted,  that  when  and 
so  often  as  any  such  General  Rule  or  Rules,  as 
aforesaid  should,  by  his  Majesty  in  Council, 
have  been  confirmed  and  allowed,  an  order 
•hould  be  made  by  his  Majesty  in  Council  re- 
citing at  length  any  such  Rule  or  Rules,  with 
any  alterations  or  amendments,  which  might 
have  been  therein  made  as  aforesaid;  and  a 
copy  of  every  such  Order  in  Council  should  be 
duly  certified  by  the  Lord  President  of  his 
Majesty's  Council  for  the  time  being,  to  the 
Lord  High  Chancellor,  or  Keeper  of  the  Great 
Seal,  or  to  the  Master  of  the  Rolls  for  the  time 
being,  and  should  be  duly  enrolled  among  the 
records  of  the  High  Court  of  Chancery,  and 
should  there  remain  and  be  of  record  : 

And  whereas,  in  pursuance  of  the  said  act 
of  parliament,  his  Majesty,  by  a  coinmission 
uliaer  the  Great  Seul  bearing  date  the  2^1  th 


day  qf  January  in  the  fifth  year  of  his  Majesty's. 
reign,  did  constitute  John  Bonham  Carter,' 
James  Lewis,  Robert  William  Hay,  James 
Stephen,  Samuel  Duckworth,  John  George 
Shaw  Lefevre,  Thomas  Amyot,  Hastings  El- 
mn,  and  Henry  Frederick  Stephenson,  Esqrs. 
to  be  Commissioners  of  Arbitration,  for  the 
purposes  in  the  said  act  mentioned  : 

And  whereas,  in  pursuance  of  the  said  act, 
the  s^d  Commissioners  did  frame  certain 
General  Rules,  which  were  transmitted  and 
published,  and  were  afterwards  duly  confirmed 
and  allowed,  in  the  manner  prescribed  by  the 
said  act : 

And  whereas,  in  pursuance  of  the  said  act 
the  said  Commissioners  did  also  frame  a 
further  General  Rule,  for  the  purpose  of  pro- 
viding for  the  payment  of  a  certain  amount  of 
the  compensation  monies,  which  may  I)c  ad-' 
judged  to  belong  to,  or  vested  in,  persons 
labouring  under  certain  disabilities  ;  which 
further  General  Rule  being  sul>scribed  with 
the  hands  and  with  the  seals  of  the  said  Com- 
missioners, were  by  them,  on  the  27th  day  of 
May  last,  transmitted  to  the  Lord  President 
of  his  Majesty's  Council,  to  be  by  him  laid  be- 
fore hb  Majesty  in  Council. 

And  whereas'  the  said  further  General  Rule, 
so  transmitted  as  aforesaid  to  the  Lord  Presi- 
dent, has  been  published  in  the  manner  and 
form  in  the  said  act  in  that  behalf  required, 
together  with  a  notice,  that  all  persons  inter- 
ested in,  or  affected  bv  such  further  General 
Rule,  might,  within  three  months  from  the 
date  of  such  notice,  appeal  therefrom  to  his 
Majesty  in  Council : 

And  whereas,  such  notice  bore  date  on  the 
29th  day  of  May,  1835 ;  and  the  said  term  of 
three  months  expired  on  the  29th  day  of  Au- 
gust last,  and  no  appeal  has  been  preferred 
against  the  said  further  General  Rule  : 

And  whereas  his  Majesty  hath  this  day 
taken  into  consideration  the  propriety  of  con- 
firming  and  allowing  such  further  General 
Rule: 

Now  therefore,  in  pursuance  of  the  said 
act  of  parliament,  and  in  exercise  of  the 
powers  thereby  in  his  Majesty  in  that  behalf 
vested,  his  Majesty,  by  and  with  the  advice  of 
his  Privy  Council,  doth  order,  and  it  is  hereby 
ordered,  that  the  said  further  General  Rule,  so 
made  as  aforesaid,  shall  be,  and  the  same  is 
hereby  confirmed  and  allowed  : 

And  in  further  pursuance  of  the  said  act  of 
parliament,  the  said  further  General  Rnic  is 
recited,  at  length  in  the  schedule  subjoined  to 
this  present  Order;  which  schedule  his  Ma- 
jesty doth  hereby  declare,  is  and  shall  be  taken 
as  part  of  this  Order  : 

And  the  Lord  President  is  to  give  the  ne- 
cessary directions  herein  accordingly. 

C.  C.  Grevillb. 
Schedule  to  which  the /orf^oing-  Order  refere^ 
Further  General  Rule. 
That  in  all  cases  in  which  any  compensation 
monies,  not  exceeding  the  sum  of  two  hun- 
dred pounds  sterling,  shall  be  adjudged  by 
the  Commissioners  to  belong  to,  or  be  vested 
in,  anv  infants  or  lunatics,  such  monies  shall 
F3 
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1)6  paid  to  his^  her,  or  their  natural  or  other 
guardian  or  guardians,  committee  or  commit- 
tees, to  and  for  the  use  and  benefit  of  such 
infants  or  lunatics  so  entitled  thereto  respec- 
tively. C.  C.  O. 


LOCAL  AND  PERSONAL  ACTS, 

PBCLA&BD  PUBLIC,  AND  TO  BB  JUDICXALLT 
KOnCBD. 

{Continued  from  p.  44.1 

65.  An  act  for  more  effectually  repairing 
the  Launceston  turnpike  roads,  and  making 
certain  additional  roads. 

66.  An  act  for  more  effectually  repairing 
and  improving  the  road  from  the  junction  of 
the  Odstock  road  with  the  Downton  road  near 
Harnham  Hill,  through  Blandford  and  Dor- 
chester, to  AskersweU  Hill,  in  the  counties  of 
Wilts  and  Dorset. 

67-  An  act  for  more  effectually  repairing 
and  improving  the  road  from  Newry  to  Charle- 
mont,  through  the  county  of  Armagh. 

68.  An  act  for  further  regulating  the  statute 
labour  and  repairing  the  highways  and  bridges 
in  the  county  of  Edinburgh. 

69.  An  act  for  continuing  the  term  and 
amending  and  enlarging  the  powers  of  three 
acts  of  His  Majesty  King  George  the  Third, 
for  amending  certam  mileways  leading  to  Ox- 
ford, and  making  improvements  in  the  Uni- 
versity and  city  of  Oxford,  the  suburbs  there- 
of, and  adjoining  parish  of  Saint  Orement; 
and  for  other  purposes  in  the  said  acts  men- 
tioned. 

70.  An  act  for  making  and  maintaining  a 
bridge  over  the  river  ca&ed  **  The  Portland 
Ferry,"  in  the  county  of  Dorset,  with  proper 
approaches  thereto. 

/I.  An  act  for  amending  an  act  passed  in 
the  last  session  of  Parliament  for  establishing 
a  floating  bridge  over  the  river  Itchen  near  the 
town  of  Southampton,  with  proper  approaches 
thereto,  and  making  roads  to  communicate 
therewith. 

72.  An  act  for  lighting,  watching,  cleansing, 
regulating,  and  otherwise  Improving  the  town 
of  Tunbridge  Wells,  in  the  counties  of  Kent 
and  Sussex,  and  for  regulating  the  supply  of 
water  and  establislung  a  marlcet  within  the 
said  town. 

73.  An  act  for  paving,  lighting,  and  other- 
wise improving  the  town  of  Haverfordwest, 
and  the  adjoining  townships  of  Prendergast 
and  Cartlett,  in  the  parishes  of  Prendergast 
and  Uzmaston,  in  the  county  of  Pembroke. 

74.  An  act  to  amend  several  acts  relating  to 
the  bridge  and  to  the  city  and  port  of  London- 
derrv. 

76.  An  act  for  making  and  maintaining  a 
dock  and  other  works  in  the  port  of  Newport 
in  Uxe  county  of  Monmouth,  with  a  railway 
and  stone  road  therefrom. 

76.  An  act  to  enable  the  proprietors  or 
shareholders  in  the  Argus  Life  Assurance  Com- 
pany to  sue  and  be  sued  in  the  name  of  any 


one  of  the  directors  or  of  the  chairman  or  le^ 
cretary  for  the  time  bang  of  the  sud  company. 

77.  An  act  for  providing  a  market-place  and 
regulating  the  markets  in  tne  town  and  borough 
of  Merthyr  Tidvll,  in  the  county  of  Glamorgan. 

78.  An  act  for  erecting  and  maintaining  a 
pier  or  harbour  at  Goarock,  in  the  county  of 
Renfrew. 

79.  An  act  for  the  further  improTement  of 
the  harbour  of  Ayr. 

80.  An  act  for  supping  the  town  of  Paialey, 
in  the  county  of  Roiftvw,  with  water. 

81.  An  act  for  the  better  supplying  the 
parish  of  Richmond,  in  the  county  of  Soirey, 
with  water. 

82.  An  act  for  enlaiging  and  amending  the 
powers  and  provisions  of  the  acts  passed  for 
making  and  muntttning  a  railwav  or  tramroad 
from  &e  sea  shore  at  or  near  Whiutable,  in 
the  county  of  Kent,  to  or  near  to  the  city  of 
Canterbury,  and  the  works  connected  tiiere- 
with ;  and  to  authorize  the  company  of  pro- 
prietors to  raise  a  further  sum  of  money. 

83.  An  act  for  enabling  John  Brandling 
and  Robert  William  Brandling,  Esquires,  to 
purchase  and  take  leases  of  lands  and  heredita- 
ments for  the  formation  of  a  railway  from 
Gateshead  to  South  Shields  and  Monk-Wear« 
mouth,  all  in  the  county  palatine  of  Durham, 
with  branches  therefrom. 

84.  An  act  for  making  and  maintuning  a 
nulway  from  Newtyle  to  Coupar  Angus  in  the 
county  of  Forfar. 

85.  An  act  for  making  and  maintaining  a 
ndlway  between  the  town  of  Paisley  and  the 
south  side  of  the  river  Clyde  at  Renfrew 
Ferry,  and  for  constructinf^  vdiarfs,  quays,  or 
landmg  places  there;  all  in  the  county  of 
Renfrew. 

86.  An  act  for  better  lighting  with  g^as  the 
town  and  neighbourhood  of  Leeds,  in  the 
borough  of  Leeds  in  the  West  Riding  of  the 
county  of  York. 

87-  An  act  for  altering  the  line  of  road  from 
Milnford  of  Garscube  to  the  city  of  Glasgow, 
and  improring  the  roads  leading  therefrom 
into  the  siud  city. 

88.  An  act  tor  improving  and  keeping  ib 
repair  certain  roads  in  the  counties  of  Flint 
and  Chester,  and  for  better  maintaining  the 
ferry  over  the  river  Dee  called  the  I^wer 
King's  Ferry,  in  the  said  county  of  Flint. 

89.  An  act  for  more  effectually  repuring 
and  improving  the  road  from  the  side  gate  on 
the  Hinckley  and  Lutterworth  turnpike  road 
in  the  parish  of  Burbage,  in  the  county  of 
Leicester,  to  the  Leicester  turnpike-road  in  or 
near  to  the  village  of  Narborough  in  the  sud 
county. 

90.  An  act  to  explain  and  amend  the  powers 
of  an  act  of  his  late  Majesty  King  Greor^  the 
Fourth,  for  making  a  pier  at  Southend  lo  the 
county  of  Essex. 

91.  An  act  for  better  lighting  with  gas  the 
borough  of  Sheffield,  in  the  West  Ridmg  of  the 
county  of  York. 

92.  An  act  for  making  and  muntidning  a 
railway  from  Newtyle  to  the  Muir  of  Eassie, 
and  from  thence  to  the  Muir  of  GlammiSf  in 

^the  county  of  Forfar. 


lAit  of  Loeai,  Fmomai^  wni  Frkmte  Acts. 


*  98.  An  act  io  amend  an  act  relating  to  the 
Bodmin  and  Wadebrid^e  Railway. 

94.  An  act  for  amendioir  and  consolidating 
the  acts  of  Parliament  for  the  recovery  of 
small  debts  in  the  city  of  London  and  the 
liliertiea  thereof,  and  for  enabling  the  goods 
4>f  the  debtors  to  betaken  in  execution. 

95.  An  act  to  amend  and  extend  the  powers 
Tested  in  the  Grand  Junction  Waterworlcs 
Company,  and  for  other  purposes  relating 
thereto. 

96.  An  act  to  anthorize  the  Llanelly  Rail- 
way and  Dock  Company  to  make  certain  addi- 
tional railways  or  tramroads,  and  for  other 
porposes  connected  therewith. 

9/.  An  act  for  effecting  an  extension  of  the 
Ballochney  Railway,  in  the  county  of  lianark ; 
imd  ibr  altering,  amending,  and  enlarging  the 
nowers  of  an  act  of  the  seventh  year  of  his  late 
Majesty,  for  making  the  said  railway. 

S^.  An  act  to  amend  an  act  of  the  third 
year  of  his  present  Majesty,  for  more  effec- 
tually 8U|)plying  with  water  the  city  and  county 
of  the  city  of  Exeter  and  places  adjacent 
thereto. 

99.  An  act  to  enable  the  Reading  Water- 
works Company  to  extend  thdr  works ;  and 
for  explaining  and  enlarging  the  powers  of  the 
act  relating  to  such  company. 

100.  An  act  for  the  better  paving,  lighting, 
watching,  cleansing,  and  othervrise  improving 
the  borough  of  Truro  in  the  county  of  Com- 
waU,  and  for  forming  a  new  street  within  the 
same  borough. 

101 .  An  act  for  paving,  lighting,  watching, 
and  otherwise  improving  the  town  of  Bognor 
in  the  county  of  Sussex ;  and  for  amending 
and  enlarging  two  acts  of  parliament  passed  in 
the  third  and  sixth  years  of  the  reign  of  his 
late  Majesty  King  George  the  Fourth,  relating 
to  the  said  town. 

102.  An  act  for  building  a  bridge  over  the 
river  Trent  at  Willington  in  the  county  of 


103.  An  act  for  repairing  and  othervrise  im- 
proving the  roads  from  Oxford,  over  Botley 
Causeway,  to  Fifield  in  the  county  of  Berks 
and  Witney  in  the  county  of  Oxfoitl. 

104.  An  act  to  rectify  a  mistake  in  an  act 
passed  in  the  present  session  of  parliament,  for 
more  effeetuaily  repairing  the  road  from  the 
Exeter  turnpike-road  to  Biddafbrd,  and  cer- 
tain roads  leading  from  Bridgetown,  Pomeroy 
and  Totnes,  and  other  roads  communicating 
therewith,  and  for  repairing  Totnes  Bridge, 
and  erecting  bridges  over  the  Stover  canal, 
the  rivers  Teign  and  Lemon,  and  the  Mill 
Leat,  all  in  the  county  of  Devon. 

105.  An  act  for  more  effectually  repairing 
certain  roads  leading  to  and  from  Bodmin, 
and  other  roads  therein  mentioned,  in  the 
county  of  Cornwall,  and  for  making  and  main- 
taining certain  new  roads  communicating 
therewith. 

106.  An  act  for  the  improvement  of  the 
registrar's  office,  and  other  offices  of  the  Court 
of  Chancery. 

107.  An  act  for  making  a  railway  from  Bris- 
tol to  join  the  London  and  Birmingham  Rail- 


way, nearLondon,  to  be  called  ''TheGhaat 
Western  Riulway,"  with  branches  therefrom 
to  the  towns  of  Bradford  and  Trowbridge  in 
the  county  of  Wilts. 

108.  An  act  to  rectify  a  mistake  in  an  act 
passed  in  the  present  session  of  parliament, 
for  lighting,  watching,  and  improving  the 
parish  of  Tormoham  in  the  county  of  Devon. 

109.  An  act  to  improve  and  maintun  the 
Port  Dundas  road,  and  to  make  and  maintain 
another  road,  in  the  county  of  Lanark. 

1 10.  An  act  for  incorporating  and  granting 
certdn  powers  to  the  North  American  Colonial 
Association  of  Ireland. 

111.  An  act  for  establishing  a  market  for 
the  sale  of  cattle  in  the  jf»arisb  of  St.  Mary, 
Islington,  in  tiie  county  or  Middlesex. 

112.  An  act  to  alter,  amend,  and  enlarge 
the  powers  of  an  act  of  the  second  and  third 
years  of  his  present  Majesty  for  making  and 
maintaining  a  railway  from  the  Cave  Hill  to 
the  harbour  of  Belfast,  in  the  county  of  Antrim. 


PRIVATE  ACTS, 

PRINTED  BY  THE  KING'b  PRINTER,  AND 
WHEREOF  THE  PRINTED  COPIES  MAT  BE 
GIVEN  IN  EVIDENCE. 

1.  An  act  for  vesting  in  George  Knowles, 
Esq.  and  his  heirs  certain  freehold  and  copy- 
hold estates  situate  at  Sharow  in  the  parish  of 
Ripon,  in  the  county  of  York,  discharged  from 
the  uses  mentioned  or  referred  to  by  the  mar- 
riage settlement  of  the  sud  George  Knowles, 
and  for  substituting  and  settling  certain  free- 
hold ,and  copyhold  estates  situate  at  Humber- 
stone  Bank  and  Thruscross  in  the  paridh  of 
Hampsthwute,  in  the  siud  county  of  York,  in 
lieu  thereof,  and  to  the  like  uses. 

2.  An  act  for  vesting  certain  freehold  and 
leasehold  hereditaments  situate  in  the  town 
and  county  of  the  town  of  Southampton,  de- 
vised and  beoueathed  by  the  will  of  Ann  Ham- 
bly,  widow,  deceased,  in  trustees  for  sale ;  and 
for  laying  out  th^  monies  to  be  produced  by 
such  sale  in  the  purchase  of  other  estates,  to 
be  settled  in  the  same  manner. 

3.  An  act  for  vesting  certun  shares  of  estates 
now  belonging  to  Sir  Cecil  Augustus  Bisshopp, 
Harriet  Arabella  Bisshopp,  George  Curzon 
Bisshopp,  Edward  Cecil  Bisshopp,  and  Cathe- 
rine Mary  Bisshopp,  infimts,  and  also  to  the 
said  Sir  Cecil  Augustus  Bisshopp  alone,  in 
trustees,  to  be  sold,  and  for  investmg  the  pur-i 
chase  monies  arising  from  such  shares  in  other 
estates. 

4.  An  act  for  appl]^ing  the  balance  now  ly- 
ing in  bank  of  the  pnce  of  the  lands  of  Glen- 
kinglas,  and  otheis,  contained  in  a  deed  of  en- 
tul  executed  by  the  deceased  Sir  Duncan 
Campbell  of  Lochnell,  which  weie  sold  in  vir- 
tue of  the  powers  contained  in  an  act  of  parlia- 
ment passed  in  the  forty-ninth  year  of  the 
reign  of  his  late  Majesty  King  George  the 
Tmrd,  towards  payment  of  certain  sums  laid 
out  by  General  Duncan  Campbell  of  Lochnell, 
in  the  improvement  of  the  said  entailed  estate. 

5.  An  aot  to  enable  the  granting  of  leases. 
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and  for  oth^r  pufeposes  relatlog  lo  the  estates 
of  MTUliam  Harris,  Esq.,  deceased. 

6.  An  act  for  confirming  a  partition,  made 
under  s  decree  of  His  Majesty's  High  Court 
of  Chancery,  of  an  estate  in  the  county  of 
Chester,  among  Whitmore  Smart,  Elizabeth 
Smart,  spinster,  and  others. 

7.  An  act  for  the  sale  of  estates  in  Ireland, 
devised  by  ^e  will  of  the  Right  Honourable 
Chiehester,  late  Earl  of  Massereene,  and  for 
the  purchase  of  other  estates  in  Ireland,  to  be 
aettled  to  the  uses  of  the  said  will. 

8.  An  act  for  authorising  the  sale  of  the  en- 
tailed  lands  of  North  Ferryhillor  Carlingnose, 
in  the  county  of  Fife,  and  the  entailed  lands 
and  estate  of  Kirkton  and  Whitelaw,  in  the 
county  of  Linlithgow,  belonging  to  William 
Scott  Moncrieff,  £s<^.,  and  the  purchase  of 
other  lands  to  be  entailed. 

9.  An  act  for  exchanging  the  Broomsthorpe 
and  Castle  Rising  Estates  in  the  county  of  Nor- 
folk,  devised  by  the  will  of  George  James  late 
Marquis  of  Cholmondeley,  deceased,  to  Lord 
William  Henry  Hugh  Cholmondelev  for  life, 
with  remainders  over,  for  lands  in  Netherton 
and  Huxley  in  the  county  palatine  of  Chester, 
devised  by  the  same  will  to  the  said  Lord  Wil- 
liam Henry  Hugh  Cholmondeley  in  fee  simple. 

10.  An  act  for  inclosing  lands  in  the  parishes 
of  Tavistock,  Milton  Abbot,  Brentor,  and 
Lamerton,  in  the  county  of  Devon,  called 
Heathfield. 

11.  An  act  for  enclosing  lands  in  the  manor 
and  township  of  Ulleskelf,  in  the  parish  of 
Kirby  Wliarfe,  in  the  county  of  York. 

12.  An  act  for  dividing,  allotting,  and  in- 
closing the  commons  or  waste  lands  called 
Ranmore,  otherwise  Ravensmoor,  in  the  seve- 
ral parishes  of  Acton  and  Baddiley,  or  one  of 
them,  in  the  county  of  Chester. 

13.  An  act  for  inclosing  and  allotting  lands 
in  the  parish  of  Stretham,  in  the  isle  of  Ely 
and  county  of  Cambridge,  and  for  the  commu- 
tation of  tithes. 

14.  An  act  for*  authorising  sales,  leases, 
grants,  and  improvements  of  an  estate  at  Lil- 
Bngton,  in  the  county  of  Wanvick,  devised  by 
the  will  of  Matthew  .Wise,  Esq.;  and  for 
other  purposes. 

15.  An  act  to  empower  the  Judges  of  the 
Court  of  Session  in  Scotland  to  sell  the  lands 
of  Bravelleichs  in  the  county  of  Argyll,  and, 
after  discharging  the  debts  affecting  the  same, 
to  invest  the  surplus  in  the  purchase  of  other 
lands,  to  be  entaued. 

16.  An  act  to  enable  the  prebendary  of  the 
prebend  of  Highleigh,  found^  in  the  cathedral 
church  of  the  Holy  Trinity  of  Chichester,  to 
accept  surrendera  of  the  existing  lease  of  any 
part  of  the  said  prebend,  and  to  grant  new 
leases  thereof. 

17*  An  act  for  confirming  certain  leases 
granted  by  Sir  James  Graham,  baronet,  de- 
ceased, and  by  Sir  Sandford  Graham,  baronet, 
his  son,  of  land  at  KirkstaU,  and  in  the  town- 
ship of  Hcadingley-cum-burley,  in  the  parish 
of  Leeds,  in  the  w<       '  "        *   ' 


York. 


west-riding  of  the  county  of 


18.  An  act  for  enabling  the  committee  of  the 


estate  of  Le  Oeadre  Pierce  Starkk,  Esq.,  a  fo. 
natic,  to  grant  leases  of  his  settled  estates. 

\\K  An  act  to  vest  ^t  of  the  entailed  estate 
of  Cromarty,  lying  within  the  county  of  Ross, 
and  by  annexation  within  the  county  of  Cro- 
marty, in  trustees  in  fee-simple,  for  the  pur- 
pose'of  selling  the  same,  ana  of  paying  debta 
which  affect,  or  may  be  made  to  affect  the 
said  entailed  estate;  and  for  other  purposes 
conaected  therewith. 

20.  An  act  for  vesting  in  Archibald  Lord 
Douglas  of  Douglas,  or  the  heir  of  entail  in 
possession  for  the  time,  certain  detached  parts* 
of  the  entailed  estates  of  Douglas  in  fee-simple, 
upon  entailing  certain  other  lands,  equivalent 
in  value  to  the  same,  and  to  a  debt  due  by  him 
to  the  said  entailed  estates. 

21.  An  act  for  uniting  the  rectory  aod  pariaU 
church  of  Stanmer,  in  the  county  of  Sussex 
with  the  adjoining  vicarage  and  parish  church 
of  Falmer,  and  for  exchanging  the  parsonage 
house  and  glebe  land  of  Stanmer  and  the  vi- 
carage house  of  Falmer  for  certain  pieces  of 
land  at  Falmer,  being  part  of  the  settled  estates 
of  the  Right  Honouraole  Henry  Thomas,  Earl 
of  Chichester,  on  which  a  new  parsonage 
house  has  been  built  at  the  expense  of  the  sud 
earl. 

22.  An  act  to  enable  the  mayor,  aldermen, 
and  citizens  of  the  city  of  Worcester  to  grant 
renewable  leases  of  the  Worcester  County  Iih 
firmary,  and  of  the  land  held  therewith,  to  the 
govemon  of  the  said  infirmary,  or  their  trus- 
tees. 

23.  An  act  for  vesting  the  settled  and  un- 
settled manors  and  estates  of  Charles  Vere 
Spencer,  an  infant, .in  the  counties  of  Oxford 
and  Denbigh,  in  trustees,  in  order  to  effect  the 
sale  thereof,  for  the  payment  of  incumbrances, 
and  for  other  purposes. 

24.  An  act  for  empowering  trustees  to  sell 
certain  freehold,  copvhold,  and  leasehold  es- 
tates in  the  county  of  Norfolk,  settled  under 
the  will  of  Horatio,  Earl  of  Orford,  deceased, 
and  for  laying  out  the  money  arising  therefrom 
in  the  purchase  of  lands,  to  be  settled  to  the 
same  uses ;  and  for  the  other  purposes  therein 
mentioned. 

25.  An  act  to  authorize  the  making  of  grants 
or  leases  of  mines  within  and  under  parts  of 
the  lands  belonging  to  the  perpetual  curacy  of 
the  parish  of  Wolverhampton,  in  the  county  of 
Stafford. 

26.  An  act  for  vesting  the  freehold  and  lease* 
hold  estates  late  belonging  to  Richard  Sparrow 
of  Oakland,  in  the  county  of  Tipperary,  Esq., 
deceased,  in  trustees,  to  be  sold  for  payment 
of  his  debts,  and  applying  the  surplus  for  the 
benefit  of  the  devisees  in  the  will  of  the  said 
deceased  named. 

27.  An  act  for  raising,  on  the  security  of 
certain  estates  in  the  county  of  WUts,  whereof 
the  Right  Honorable  Thomas  Earl  Nelson, 
is  tenant  in  tail,  a  sum  of  mone]^  for  the 
purposes  of  discharging  the  sum  of  ten 
thousand  pounds  equitably  charged  thereon  by 
William  Earl  Nelson,  deceased,  in  favour  of 
his  daughter  Charlotte  Mary,  Lady  Bridpgrt, 
and  for  other  purposes. 


Private  Acts,  not'pHnted  ^J^rqfeeBtonai  Lists, 
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PRIVATE  ACTS.  NOT  PRINTED. 

S8.  An  act  for  naturalizing  Salis  Schwabe. 

29.  An  act  to  dissolve  the  marriage  of 
Obarles  Conyers,  jun..  Esquire,  with  Margaret 
ConyerSy  his  now  wife,  and  to  enable  him  to 
marry  again ;  and  for  other  purposes  therein 
mentioned. 

30.  An  act  for  naturalizing  Christian  All- 
husen. 

31.  An  act  for  naturalizing  John  Cortazzi. 

32.  An  act  for  naturalizing  Paul  Ferdinand 
Willert. 

33.  An  act  for  naturalizing  Louis  Magnus. 

34.  An  act  for  naturalizing  Frederic  Louis 
Midville. 

35.  An  act  for  naturalizing  Mendel  Albrecht. 

36.  An  act  for  naturalizing  David  Meyer 
Loewe. 

37*  An  act  to  dissolve  the  marriage  of  Ma- 
jor Hassell  Richard  Moor  with  Ann,  his  now 
wife,  and  to  enable  him  to  marry  again ;  and 
for  other  purposes  therein  mentioned. 

38.  An  act  to  dissolve  the  marriage  of  the 
Reverend  William  Tliomas  Blenkinsop,  a  chap- 
lain in  the  service  of  the  East  India  Company 
on  their  Madras  establishment,  with  Clara 
Jane,  his  now  wife,  and  to  enable  him  to  mar- 
ly again ;  and  for  other  purposes  therein  men- 
tioned. 

39.  An  act  for  naturalizing  John  Queriol 
IMurat. 

40.  An  act  for  naturalizing  Ludwig  Stein- 
thal. 

41 .  An  act  for  naturalizing  Emanuel  Halle. 

42.  An  act  for  naturalizing  Caspar  Peter 
Elias,  Baron  de  Arabet. 

43.  An  act  for  naturalizing  Jacques  Louid 
Augusce  Joseph  Des  Champs  de  la  Four,  com- 
monl]^  called  Auguste  des  Champs  de  la  Tour, 
and  his  infant  son. 

44.  An  act  for  naturalizing  Agnes  Hemilian 
de  Tressan. 

45.  An  act  to  dissolve  the  marriage  of  Wil- 
liam Charies  Lambert,  Esquire,  with  Georgi- 
ana  Charlotte,  his  now  wife,  and  to  enable  him 
to  many  again ;  and  for  other  purposes  there- 
in mentioned. 

46.  An  act  for  naturalizing  Henry  Christo- 
pher Bergman. 

47.  An  act  for  naturalizing  John  Frederick 
Zoller. 

48.  An  act  to  dissolve  the  marriage  of 
Charles  Malpas,  Esquire,  with  Isabella  Bow< 
nese,  his  now  wife,  and  to  enable  him  to  mar- 
rj  again ;  and  for  other  purposes  therein  men 
tinned. 


MASTERS  EXTRAORDINARY  IN 

CHANCERY. 

From  October  23  to  November  20,  1835,  both 

incliuivef  with  dates  when  gazetted. 

Morehouse,  Thomas,  Halifax,  York.  Oct.  30. 

DISSOLUTIONS  OF  PROFESSIONAL 

PARTNERSHIPS. 

From  October  23  to  November,  20,  1835,  both 

inclusive,  with  dates  when  gasetted, 

*«*  The  names  printed  in  ftalies  are  the 

partners  who  receive  and  pay  debts. 

Castleman,  Wm.,  Edward  Castleman,  Henry 
Castleman,  and  Charles  Castleman,  Win^ 
borne  Minster,  Dorset,  Attorneys,  Land 
Agents,  and  Stewards.    Nov.  3. 

Donkin,  Wm.  and  John  Stohoe,  Hexham, 
Northumberland,  Attorneys  and  Solicitors. 
Nov.  3. 

Macaulay,  George  Gibson,  and  Francis  Edwin 
Macauiay,  Halifax,  York,  Attorneys,  So- 
licitors, and  Conveyancers,  Oct.  27. 

Maddock,  John  Finchett,  and  Thomas  Fm- 
chett,  Maddock,  Chester,  Attorneys  and  So- 
licitors. Nov.  10. 

Reeves,  Timothy,  and  James  Allen  Jackson, 
Kingston -upon- Hull,  Attorneys,  Solicitors, 
and  Conveyancers.  Nov.  17« 

Roberts,  Joseph  Edward,  and  Thomas  Ed- 
ward Coyoey,  Stone,  Stafford,  Attorneys 
and  Solicitors.  Nov.  20. 

Wickings,  Wm.,  vmA  James  Alexander  Teague^ 

,  Castle  Court,  Budge  Row,  Attorneys,  Soli- 
citors, and  Conveyancers.  Nov.  3. 


INCORPORATED  LAW  SOCIETY. 


MEMBERS  ADMITTED. 

November,  1835. 
Mortimer,  Thomas,  Six  Clerks'  Office"^  Chan- 
cery Lane. 
Wilde,  Charles  Norris,  21,  College  Hill. 
Hooker,  James,  8,  Bartlett's  BuUdings. 
'  Ek'um,  Hugh  William,  Blackfriars  Road. 
Knocker,  Edward,  Dover. 
Jansbh,  Frederick  Halsey,  Basinghall  Street. 
Paul,.  \\^]Am^  the  younger,  Tniro,  Cornwall. 


LIST  OF  NEW  PUBLICATIONS. 


A  Practical  Treatise  on  Summary  Convic- 
tions before  Magistrates;  with  the  Statutes 
and  Forms  of  Convictions.  By  W.  A.  Hutton, 
Esq.     J  2mo.,  18«.  boards. 

The  Rules  of  Court  from  Michaelmas  Term, 
1«30,  to  Trinity  Term,  1835 ;  with  Forms  of 
Declaration  and  Practical  Proceedings ;  with 
an  Appendix  of  Statutes  passed  between  Julv, 
1820,  and  the  last  Session  of  Parliament.  By 
C.  F.  F.  Wordsworth,  Esq.   Price  I2f.  boards. 

The  Municipal  Corporation  Reform  Act, 
and  the  Orders  in  Council  thereon,  of  the  llth 
of  September.  By  C.  Cooper,  Esq.  I2mo. 
6tf.  boards. 

The  Practice  of  the  Law  in  all  its  depart- 
ments, with  a  View  of  ^ghts.  Injuries,  &c. 
By  J.  Chitty,  Esq.  Part  6,  with  an  Index  to 
the  whole  Work.  Price  24f.,  boards. 

A  Selection  of  Precedents  in  Conveyancing. 
By  J.  Jarman,  Esq.  Vol.  10.  Part  2.  Price 
lOf.  6(/.    (This  Part  completes  the  Work.) 


BANKRUPrCIES  SUPERSEDED. 

fVoM  Ocf .  38,  to  Mrv.  20 ,  I8Sft,  hoik  lociscfM, 
«<(Jb  Dafe*  vhtu  ^xetted. 

Games,  Christopher,  Liverpool,  Glass  Merchant  &  Oil  and 

Colourraan.    Oct.  90. 
Downs,  Geo..  Tick  Hill.  York,  Dealer.    Oct.  90. 
Peel,  Hoben,  Halifax,  York,  Card  Maker.    Nut.  17. 
Robinson,  James,  Derby,  Tape  Manufacturer.    Not.  17. 
White,  Joseph,  Mrton-un<lec-Needwood,TatenUll,StaA>rd, 

Druggist  and  Oiocer.    Not.  SQk 
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BANKBUPTt. 


Sftiop,  IronniMter. 
» Veralam  BoUdings, 


Prom  Ott,  83  to  Nm>,  30,  1886,  hotk  imehtioe, 

wUk  Date*  wk€U  gozeUtd. 

ArncU,  John,  Edward  Street.  Hampstead  Koad,  Corn  and 

Coal  Merchant.    DaU,  Barnard's  Ino,  Holbom :  WUu 

.more.  Off. Aw.    Oct. 27. 
Ailgle,  Barnard,  Moorteldi,  Victualler.     GmikOCAu.: 

TM^ae,  Cateaton  Street.    Oct.  37. 
AIntworth,  Thomas,  Liverpool,  Victualler.    Cooin.  ITan- 

Chester;  AdIiHgtQn  h  Co.,Bedfenl  Row.    Nov.  17. 
Bonner,  Thomas,  Horseferry  Road,  Westminster,  Cow.kecp. 

er  and^rman.  ^^Cnu.  Sumy  Street,  Strand:    7^ 

faoad.  Off.  Ass.    Oct.  38. 
Bak^,  Georie.  BirminKham,  Auctioneer.    J9$t0m  &  Co., 

Raymond  Building**  Gray's  Inn :  L^flnrt,  Birmingham 

Nov.  6. 
Bishton,  Thomas,  Kilsale^  and  Dawley,  Saloi 

lirowa,Shini;i;  IfUtoMoa  k  cST'-^  ' 

Gray's  Inn.    Nov.  6. 
Beanland,  Jonas,  Bradford,  York,  Timber  Merchant.  Tamer 
!><  V*  ^^1?f*"f  =  **^*»  ^'««*»-    Nov.  10. 
Btohop,  Wm.  Cheltenham,  Gloucester,  Mercer.    Pmehoood, 
»_x9"?'^"***S*  J.^Wrr*^.  Lincoln's  Inn  Fields.    Nov.  18. 
Bevil,  John,  Harley ford  Place,  Kennington,  Soney.  Anc- 

tioneer.  Broker  and  Appraiser.  P^wmII.  Off.  Ass.!  Cnm- 

Ald,WhltechapelRM3.    Nov.17.  •'^•I"***- 

Bai<ier»  Robert,  Cambridge,  Grocer  and  Chinaman.    TVte. 

Gunbridge :  JLylAfoe,  Essex  Street.    Nov.  17. 
aiyth,  Edwin  Verdon,  and  Charles  Aylett  Kelt,  BIrmlne. 

ham.  Futon.    AdUmgtcm  h  Co,,  Bedford  Bow  |  ITiils, 

Blrmlmrham.    Nov.  I7.  »        -^ 

Bloomer,  Tliomas,  Cmdley,  near  Stourbridge,  Woircster, 

Nail  Ironmonger.    6o«fft,  FaurUne;  lVUoises,inn., 

Dudley.    Nov.  30.  '     ^ 

Bond,  John  CnlcoM,  and  Wm.  Bimd,  Birmingham,  Factors. 

Clmrkek  Co.,Uneoln's  Inn  Fields:  Colmore,  lurminff. 

ham.    Nov.  17. 
*^*^^J  "»!»««•  %^ift»  '^^^  nndDmper.    Jtfmr,  New 

Bridee  Street,  BlackfHan :  Toyler,  Norwich.    Oct.  38. 
Coates,  Henry,  Colchester,  Essex.  Cattle  Dealer.     Sparlimg, 

Colchester:  Sisoeas  h  Co,,  Little  St.  Thomas  Apoeilel 

Nov.  8.  "^ 

Cooper,  Charles,  Uvrrpool,  Grocer.      Bladkstodk  &  Co., 

Lt>ndon :  Pwae,  Liverpool.    Nov.  17. 
Cmt,  Wm..  New Malton.  York,  Linen  and  Woollen  Draper, 

Mercer  and  Haberdasher.    Hardwiek  h  Co^  Uwrence 

Lane,  Cheap»ide.    Messrs.  Lee,  Leeds.    Nov.  30. 
Ditchfleld,  Oeorae  Prescott,  Liverpool,  Grocer.    Lace  &  Co,, 

Liverpool:  Tavforac  Co,  Bedlord  Row.    Oct.  37. 
Dixon.  Wm..  Scarborough,  York.  Draper.   IValm$lef  k  Co., 

Chancery  Une  j  Herm,  Manchester.    Ocu  37. 
Davies,  Wm.,  and   Mims  Davies,  Osvrestry,  Salop,  Tim- 

ber  Merchants.    MimMkaU  k  Co,,  Oswestry :  Dmm,  Pals, 
r.    Oct.;W. 
e  Street,  Leicester  Squan,  Coach 

Field..    Oct.*;         --.^"C-.  a««-'.  <»« 

grave  Place,  Temple  Bar.    Nov.  8. 
^^^^  ^^^*J^-  ^'^^Tf*  Btieet,  Tailor.   JUdhortfm  k 

Co.^oldenSquate^7Vrfaaad,Off.Ass.  Oct. 80. 
Plude,  Thomas  SaviUe,  Trinity  Square,  Wine  Merchant  and 

Spirit  Broker.    Psorsr  k  Co,,  St.  Swithin'sLane :  WkU- 

BMf^,  Off.  Ass,    Nov.  8. 
''■^*  ??'*?'  Finrfiury  Square,  and  Carolina  Coffee  House, 

BirchioUm^  Shin  Owner.    fdisanl^Off.  Ass.;  JiTod^ 

•OS,  BixMd  Street  Buildings.    Nov.sT  ' 

Farrar»  Edward,  Guildford  Street,  8c.  Pani 

and  Suneon.    JBdwordi,  Off.  Ass. :    PoatdTcc;  St, 

drew's  Court,  Holbom.    Nov.  20. 
Oreatorex,  Thomas   Chartes,    Charles   Street,    Orosvenor 

Square.  Picture  Dealer  and  Carver  and  Gilder.    Broar*. 

Urn  k  Co,,  Falcon  Square :  GsMian.  Off.  Ass.    Oct.  v! 
Green,  Joseph.  UverpodI,  Ship  Chandler.    Loco  k  Co.,  Ll- 
«    ▼•nf?»l'J«f'yfc  Co..  Bedford  Row.    Oct.  87. 
Greenhlll,  John,  West  Hamfrith,  Forrest  Gate,  nearStrat- 

ftml,  Essex,  Farmerand  Horse  Dealer.  Gttsoa,  Off.  Ass.: 

ITayact,  Change  Alley.  Cornhill.    Nov.S. 
Gibson,  James,  Northwich,  Chester,  Tavern  Keeper.    Cole. 

Adclphi  Terrace :  SeMR,  Northwich.    Kov.lO. 
^•yA.^J"*-^**»^»  Stroud,  Gloucester,  Woollen  Draper. 

Clothes  Salesman,  and  1'ailor.  Parie,  Stroud:  Skoarmam 

Sooth  Square,  Gray's  Inn.    Nov.  if;  -c-™™, 

Oribble,  Joseph,  Ashburton,  Devon,  Scrivener.  Clomeek 

Co.,  King',  ^ch  Walk?  I«rf»iKxeter^No;T7^ 
Garrett.  John,  Brighton,  Builder.    fPooUgar,  Lewes :  Lat- 
ter, Brighton.  Nov.  17. 
Oouah,  Jolin  Wood,  Dursley,  Gloucester,  Stationer  and 

Dealer  In  Cloth.     Pofie,  Gmy's  Inn  Square:   Biekop, 

Diinley.    Nov.  17.  '^ 

Hutchinson.  Gilbert  Unney,  Essex  Street,  Strand,  Lodglnr 

House  Keeper.    Fkhert,  New  Inn  :  Tknitutnd,  Off.  Ass. 

Hdlman,  Wm.,   and  John   Holmaa.    Devgnport,  Devon, 

YSSToct  80*^  Off.  Ass. :  PorVer,  St.  rfiul'l  Church 

Heieham.  Ktcliard' Christopher,  Lakenham.  Norwich,  Beer 

vH^^'n,/^"^    N2."^«^i'i   ^^^  «^  Co-»  Fredirick's 
Place,  OldJewrv.  Nov.  8. 

**«>Jf"2fJ^2L'  J^«'  Bromwich,  Staflbrd,  Ironmaster, 
noradtte,  SUple  Inn  i  Wkteler,  Birmingham.    Nov.  & 


oer  mercnauis.    iirtasaaM  & 

grave  Plac^  Temple  Bar.    0< 

Dennis,  James  Nelson,  Lisle  Strei 

Maker.    JUager,  Off.  Au.  j  i 


Hnghes,  Wm.,    Cheltenham,   Gloucester,  Motel  Keeper. 
SkbrtF,  Uncoln's  Inn  Fields )  Padnsood,  Cheltenham. 

Heap,  John,  Manchester,  Machine  Maker.  AfpMg,  Klag's 

Road,  Bedford  Row;  0(ioei% Manchester.     Nov.  17. 
Jarmain,  Joseph,  Air  Street,  Pi<-cadilly,  Bill  Bruker.    Da- 

Viet,  Warwick  Street,  Regent  Street :    Laekkagtom,  OK 

Ass.    Nov.  30. 
Jenkins,  Wm.  Walker.  Birmingham,  Brass  Founder,  ilastei 

k  Co,,  Raymond  Buildings,  Gray's  Inn :  Arnold  k  Co,, 

Birmingham.    Nov.  30. 
Lynton,  Joiin,  Cambridge,  Innkeeper  and  Livery  Stable 

Keeper.    Poec(r,Jun., Cambridge:  JWI, Qnetn Square. 

Nov.  a. 
Llewellyn,  Wm.,  Cow  Cross,  West  Smlthfleld,  Iron  Foon- 

der.    Aleugor,  Off.  Ass.|   IVilsoa,  Staple  Inn.    Nov.  l;f. 
Lvbbock,  Robt.,  Great  Yarmouth,  Norfolk,  Ship  Builder. 

Regnoldt  k  Co,,  Great  Yarmouth }  7b»nt  k  Co.,  Braad 

Street  Buildings.    Nov.  17. 
Moore,  Abraham,  Welb  Row,  Islington,  BuUder.    SpOlcr, 

Barnard's  Inn ;  Coaaaa,  Off.  Am.    Oct.  S3. 
Mercer,  John  Tottv,  Manchester,   Plumber  and  Olaxier. 

ITare,  Southwark :  Aforris  k  Co,,  Manchester.    Oct.  29. 
M*Gowan,  James,  Genard  Street,  Soho,  Button  Maker. 

Messrs.  JU^ern,  Birmingham :   J^erfoa  k  Co,,  Omy^ 

Inn  Square.    Oct.  37. 
Miller,   Robert,  Norwich,  Tobacconist.     St^f,  Norwich} 

^ool't  6an*  k  Co.,  Gray's  I  nn.    Oct.  37. 
Molony,  Arthur,  Sherrara  Street,  Soho,  Wine  Merchant. 

Orsea,  Off.  Ass. :  Carlo*,  Chancery  Lane.    Nov.  17. 
Noble,  Richard,  Jan.,  Upper  Belgrave  Place,  Pimlico,  Com 

Chandler  and  Post  Master.   If^ood  k  Co,,  Dean  Street, 


Soho:    Turqwmd,  Off.  Ass.   Oct.  80. 
Newman,  George.  Beulah  Spa,  Norwood,  Surrey,  Wine  Mciy 
chant.    SUf^ard,  BuckinRham  Street,  Strand,  and  Lom- 
bard Street  Chambers,  Clement's  Lane :    Goldmriif,  Off« 
Ass.    Nov  10. 
Ogilvy,  Wm.  Frederick,  Oxford  Street,  Grocer  and  Oilman. 
l^soa  &  Co..  Chancery  Lane:  Camoa,  Off.  Ass.  Nov.  18. 
Please,  Robert,  Leeds,  York,  Mahogany  nad  Timber  Mer^ 
chant.  Groom,  Off.  Ass. :  Mefwunt  k  Son*,  Great  Surrey 
Street.   Oct.  38. 
Pblley.  Wm.,  Blackman  Street,  and  irnwn  Street,  South.. 
wark.  Boot  and  Shoe  Maker,  and  Ham  and  Beef  Seller. 
Grvea,  Off.  Ass. ;  Ettme,  Gray's  Inn  Square.     Nov.  8. 
Peirce,  Wm.  Warwick,  Northampton,  Cabinet  Maker.  Afiqf- 
awit  k  Soa,  Great  Surrey  Street)    GroAaai,  Off.  Ass. 
Nov.  6. 
Pamcll,  Thomas,  Plymouth,  Devon,  Dtfoer.    GrDon«  Off. 

Ass  :  J7earf,  Bread  Street,  Cheapkide.  Nr.T.  18. 
Probets,   Stephen  Thomas,   Derby.   Wholesale  Stationer, 
Printer  and  Publisher.    ilTos^  Derby  :  JdliogUm  k  Co., 
Bedford  Row.    Nov.  30. 
Redhead,  Henry,  Kingston-upon-HuII.  Linen  Draper.    Gib^ 

•on.  Off  Ass. :  Bnrt,  Aldermanbory.    Oct.  37. 
Rich,  Hamor,  Lime  Street,  and  Trinity  Square,  Tea  Broker. 
JUanr,  Off.  Ass. :    Yoaaig  k  Co.,  St.  Mildred's  Court, 
Poultr}'.    Nov.  8. 
Robinson,  Samuel,  Salford,  Lancaster,  Flax  Spinner  and 
Dresser.     Adlimgtou  k  Co.,  Bedford  Row;    ATaMaseat 
Manchester.    Nov.  6. 
Rogers,  Wm.,  Bushey  Hall,  Watford,  Herts.  Salesman.  hU 

mejf.  Chancery  Lane :  Clark.  Off.  Ass.    Nov.  10. 
Ridge,  Benj.,  Great  Rnssell  Street,  Bloooisbary,  General 
Factor.    Belcker,  Off.  Ass. :  Pool,  Southampton  Build- 
ings. Nov.  17. 
Stephens,  Robert  Walls.  York  Place,  City  Road,  0«ntlt> 
man,  late  of  Wood  Street.  Cheapside,  in  partnership 
with  Edward  Rawson.  Richard  Beetson,  and  William 
Gibson,  Warehousemen.     Green,  Off.  Ass. :    Tamer  k 
Co,,  Basing  Lane,  Cheapside.    Oct.  37. 
Shaw.  Nathaniel,  Manchester.  Leather  Factor.     JKo^gen^ 

Devonshiie  Square  I  AmKs, Sheffield.    Oct.  37. 
Saxby.  Richard  Serace.  Chingford,  Essex,  Miller.     GiAsoa, 

Off.  Ass. :  Palmer  k  Co.,  Bedford  Row.    Oct.  80. 
Stocker,  Samuel,  Baptist  Mills,  St.  Philip  and  Jacob,  Glou. 
cester,  Victualler.    IVkUe  k  Co.,  Bedford  Row  :  JTcaea 
&  Co.  Bristol.    Oct. 80. 
Shame,  James  Sybery,  East  Retford,  Nottingham,  Spirit 
Merchant.     Alien  k  Co.*  Carible  Street,  Soho  Square : 
Newton,  East  Retford.  Nov.  8. 
Shuck.  Wm.,  jun.,  Worcester,  Glove  Manufacturer  and 
Hatter.      Grtaaell  k   Co.,  Worcester :   BecAe  &  Co,, 
Essex  Street,  Strand.    Nov.  10. 
Strong.  Samuel,  Oxford  Street,  Draper.    Gitoen,  Off.  Ass. : 
Aikmnt  k  Co.,  Cheapside :  Hooker,  Bartlett's  Buildings, 
Holbom.    Nov.  30. 
Taylor,  James,  Charles  Street,  Grosvcnor  Square,  Coal  Mer- 
chant  and  Lodging  House  Keeper.    Gttsoa,  Off.  Ass. : 
Bortoa.  Lancaster  Phtce,  Strand.    Oct.  37. 
Topp,  John,  Charles  Street,  Commercial  Road  East,  Coal 
Dealer  and  Grocer,   fdvordt.  Off.  Ass.  t  Psllooa,  Ward- 
robe Place,  Doctors'  Commons.  Ocu  80. 
Tnrley,  James,*Bilston,  Stafford,  Ironmaster.  Goiv**  Fetter 

Lane:  Pe/lot0e«,jun.,  Dudley.    Nov.  17. 
Wallace,  John,  Liverpool.  Provision  Merchant.     Bardsisett, 

Liverpool :  BlocJrsiorlc  k  Co.,  London.    Oct.  28. 
Watson,  James,  Lecdf,  York.  Brewer.    Wtlaon,  Sonthamo- 
ton  Street,  Blooms>>ury  :  Payae  k  Co.,  Leeds.    Nov.  10. 
Weare,  Wm..  Ued*.  York.  Dealer  in  Wood,  k  Wood  Tur- 
ner.  Tnmr  k  Co.,  Bnsing  Lane :  Stott,  Leeds.  Nov.  10. 
Wilson,  John,  Liverpool  Street,  Bishopagate.  Upholsterer. 
AlMger,  Off.  Ass. :  Brewa  k  Co*,  Mincing  Lane.  Nov.2U. 


^^e  Utqal  ^h^tv\^tv. 


SATURDAY,  DECEMBER  5, 1835. 


—  **  Quod  magis  ad  nos 

Pertinet,  et  aescire  malum  est,  agitamus. 


HORAT. 


QN  THE  PRESENT  STATE  OF  THE 
COURT  OF  CHANCERY. 


Wfi  must  again  direct  the  public  attention 
to  the  state  of  the  Chancery  business.  We 
have  recently  heard  so  many  complaints  of 
the  present  arrangements  for  disposing  of 
it,  that  we  think  it  our  duty  to  recall  a  few 
facts  to  the  recollection  of  our  readers. 

It  has  for  many  years  been  admitted 
that  the  number  of  Judges  in  Equity  are 
too  few  for  the  amount  of  the  work  to  be 
done ;  and  various  remedies  have  from  time 
to  time  been  proposed  for  this  defect  in  the 
administration  of  justice.     The  creation  of 
the  office  of  Vice- Chancellor  *  was  the  first 
important  step   towards  this    end.      The 
next^  was  the  establishment  of  the  Court 
of  Bankruptcy,  which  relieved  the  Court  of 
Chancery  very  nearly  from  that  branch  of 
its   jurisdiction.      The    thffd   measure  to 
accomplish  this    end,  which    has   become 
law,  was  the  Chancery  Regulation  Act,<^ 
which  transferred  a  very  small  portion  of 
the  routine  business  of  the  Court  to  the 
offices  of  the  Masters.     Many  other  im- 
portant and  useful  reforms  have  been  made 
in  other  matters  connected  with  Chancery 
practice ;   but  these  are,   we  believe,  the 
only  successful  attempts  which  have  been 
made  to  remedy  the  delay  in  hearing  causes 
which  have  arrived  at  maturity.     And  it 
must  strike  every  one,  that  of  sdl  the  evils 
pressing  for  remedy  in  these  Courts,  the 
most  aggravated   is  any  unnecessary  de- 
lay which  took  place  at  this  stage  of  the 
cause;   for  of  what  avail  are  regulations 
which  have  for  their  object  the  speeding 
the  returns  of  the  writs,  tiie  shortening  the 
time  for  putting  in  the  various  pleadings, 
the  hastening  the  examination  of  witnesses, 
the  urging  forward  the  officers  of  the  Court, 

•  53  Geo.  3,  c.  24. 
^  I  &  2  W.  4,  c.  5(>. 
C3&4  W.  4,  c.  94. 
VOL.  XI.— NO.  305. 


if,  when  all  other  persons  connected  with 
the  cause  have  lost  no  one  moment  of  time 
in  bringing  it  before  the  Judge,  ripe  for  his 
decision— what  avails  all  this  labour,  cost, 
and  speed,  we  say,  if  the  Judge  be  notable, 
or  ready,  to  do  his  office  ?  And  this,  it  will 
be  recollected,  has  been  the  substantialgriev* 
ance  which  has  always  been  connected  with 
this  subject.  Great  as  was  the  procrastina- 
tion which  a  fraudulent  defendant  might 
securely  be  guilty  of ;  serious  as  were  the 
delays  which  took  place  in  the  Masters' 
offices ;  yet  we  know  that  no  charge  against 
the  Court  of  Chancery  has  been  so  repeat- 
edly rung  in  our  ears, — more  especially  in 
Lord  Eldon's  time, — as  the  period  which 
elapsed  between  setting  do^vn  a  cause  for 
hearing,  and  its  being  heard.  Much  as  other 
parties  connected  with  a  suit  in  equity  have 
been  blamed,  the  great  weight  of  censure 
always  rested  on  the  Head  of  the  Court. 

Now  it  is  only  justice  to  say,  that  by 
the  Chancery  Regulation  Act,  many  of  the 
evils  connected  with  the  subordinate  parts 
of  the  Court  were  greatiy  alleviated,  if  not 
cured.  The  great  mischief  of  the  act  was 
leaving  one  stone  above  another  of  the  Six 
Clerks'  Office ;  but  we  have  no  hesitation 
in  saying,  that  since  that  act  and  the  ac- 
companying acts  were  passedi  the  reform 
which  most  demands  attention,  is  the  faci- 
litating the  hearing  of  causes.  Let  ua 
glance,  then,  at  what  has  recentiy  been 
attempted  with  respect  to  this. 

In  1829,  Lord  L3mdhur8t  introduced  a 
bill  for  the  appointment  of  an  additional 
Equity  Judge,  which,  after  passing  the 
House  of  Lords,  was  thrown  out  by  the 
House  of  Commons. 

At  the  close  of  the  session  in  1832,  Lord 
Brougham,  then  Lord  Chancellor,  proposed 
to  effect  the  separation  of  the  judicial  from 
the  political  functions  of  the  Lord  Chan- 
cellor ;  one  of  the  objects  of  which  measure 
was  to  create  a  Chief  Equity  Judge,  who 
should  devote  the  whole  of  his  time  to 
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the  Court  of  Chancery.  In  July  1833, 
this  subject  was  again  adverted  to  by 
his  Lordship;  but  in  1834  he  seems  to 
have  abandoned  the  idea.**  In  the  last  ses- 
sion of  parliament,  however,  Lord  John 
Russell  stated  that  it  was  the  intention  of 
the  present  government  to  bring  in  such  a 
bill.  It  may  be  taken  therefore  to  be  ad- 
mitted on  all  hands,  that  the  number  of 
Judges  at  present  allotted  to  the  Court  of 
Chancery— rtjj.  the  Lord  Chancellor,  the 
Master  of  the  Rolls,  and  the  Vice  Chan- 
cellor— is  insufficient  for  the  despatch  of 
its  business. 

We  have  thought  it  right  to  state  these 
few  facts,  to  prove  the  glaring  impropriety 
of  the  present  Equity  arrangements.  We 
liave  already  repeatedly  stated  their  incon- 
venience ;  but  the  complaints  both  of  suitors 
'  and  practitioners  of  all  classes  are  now  so 
loud  and  univertsal,  that  we  think  we  have 
a  right  to  demand,  when  is  the  existing 
commission  to  be  revoked  ?  If  three  Courts 
were  not  sufficient  to  dispose  of  the  busi- 
ness in  Equity,  two  cannot  be,  and  two 
only  now  regularly  sit.  But  this  is  not  all : 
a  Judge  is  much  more  effective  when  sit- 
ting daily  in  his  own  Court,  and  devoting 
his  mind  to  the  business  set  down  imme- 
diately before  him,  and  for  the  disposal  of 
which  he  alone  is  responsible,  than  when 
his  attention  is  distracted  by  several  Courts, 
with  their  separate  lists  of  arrears^  and 
where  his  responsibility  is  divided.  And, 
unhappily,  these  objections  are  not  theore- 
tical ;  they  are  almost  hourly  coming  un- 
der our  notice,  and  we  feel  it  our  duty  to 
protest  against  their  continuance.  The  pre- 
sent arrangement  infuses  torpidity  through- 
out the  whole  Court ;  and  arrears  are  ac- 
cumulating to  an  extent  which  will  soon 
amount  to  a  denial  of  justice. 

We  now  leave  this  subject, — but  may 
hereafter  advert  to  some  further  details  con- 
nected with  it.  If  the  Gh^at  Seal  must 
continue  in  commission  until  the  act  for  the 
separation  of  the  duties  of  the  Chancellor- 
ship can  be  passed,  which  cannot  be  until 
late  in  the  next  Session  of  Parliament,  two 
of  the  Lords  Commissioners  need  not  be 
Equity  Judges,  whose  services  are  de- 
manded in  their  own  Courts.  The  former 
practice,  of  appointmg  Common  Law  Judges, 
should  be  adhered  to. 


^  See  this  subject  considered^  10  L.  O.  1. 
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BREACH  OF  TRUST. 

The  following  we  believe  to  be  a  new 
and  not  unimportant  point : 

On  the  2Gch  of  July  1810,  articles  of  settle- 
ment, ill  contemplation  of  an  intended  mar- 
riage between  James  Hulmc  and  Ellen  Dock- 
sey,  werc|e\ecuted  for  conveying  and  assigning, 
in  tru&t  to  Thomas  Stafford  and  John  Braith- 
waite,  certain  real  estates,  as  soon  as  EUen 
Docksey  should  attain  the  a<(e  of  twenty-one, 
together  with  a  &um  of  500/.  in  money,  to  the 
use  of  the  intended  wife  for  life,  remainder  to 
the  intended  husband  for  life,  remamder  to 
the  children  of  the  marriage,  with  an  ultimate 
limitation  to  the  intended  wife  in  fee.  The 
marriage  was  shortly  after  solemnized.  The 
wife  attained  her  age  of  twenty-one  in  Novem- 
ber 1813,  when  the  articles  were  carried  into 
execution  bv  indentures  of  settlement,  dated 
the  2d  and  3d  of  November  hi  that  year.  On 
the  same  3d  of  November  an  appointment, 
which  was  prepared  tiy  the  same  solicitor  who 
prepared  the  settlement,  was  executed  by  the 
husband  and  wife,  by  which  Powell,  one  of  the 
defendants,  who  was  a  private  sailor,  was 
named  as  a  single  trustee  in  the  place  of  Staf- 
ford and  Braithwaite,  who  were  alleged  to  be 
desirous  of  being  discharged  from  the  trust; 
and  the  500/.  having  been  invested  in  the  pur- 
chase of  3  per  cent,  consolidated  annuities,  the 
stock  was  transferred  by  Stafford  and  Braith- 
waite  to  the  new  appointed  single  trustee,  and 
by  him  immediately  sold  out  and  handed  over 
to  the  husband,  who  shortly  afterwards  be- 
came bankrupt. 

The  bill  was  filed  by  the  children  of  the 
marriage  against  the  new  trustee,  and  against 
Stafford,  praying  a  retransfer  of  the  stock 
which  bad  been  so  transferred  to  the  husband. 
Braithwaite,  the  other  trustee,  died  insolvent, 
and  his  representatives  were  not  made  parties 
to  the  suit.  It  appeared,  upon  reference  to 
the  terms  of  the  settlement,  that  it  was  the 
clear  intention  of  the  parties  that  there  should 
in  all  times  be  two  trustees  of  the  property 
comprised  in  the  settlement ;  and  it  was  ad- 
mitted by  th(^  counsel  for  the  defendant  Staf- 
ford, that  this  was  the  effect  of  the  settlement. 

The  Mailer  of  the  Ac;//f.— The  decree  must 
be,  according  to  the  prayer  of  the  bill,  against 
the  new  trustee  and  the  defendant  Stafford. 
The  concurrence  in  the  apnointment  of  a 
single  trustee,  with  the  transfer  of  the  stock 
by  Stafford  and  Braithwaite  to  such  single 
trnstee,  was  a  plain  breach  of  trust  on  their 
part,  and  made  them  responsible  for  the  stock 
so  transferred.  This  being  the  case,  it  is  un- 
necessary to  direct  those  inquiries  for  the 
examination  of  the  solicitor  who  prepared  the 
settlement  and  new  apporntmeut  of  trustees^ 
which  would  otherwise  have  been  necessary,  in 
order  to  discover  who  were  the  parties  and 
privies  to  the  fraud  thus  committed. 

ffulme  V.  Hulme,  2  M.  &  K.  683. 
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The  Practice  of  the  Law  in  all  its  Depart- 
ments ;  with  a  View  of  Rights,  Injuries, 
and  Remedies,  as  ameliorated  by  recent 
Statutes,  Rules,  and  Decisions ;  sheunng 
the  best  modes  of  creating,  perfecting, 
securing,  and  transferring  Rights;  and 
the  best  Remedies  for  every  Injury,  as  well 
by  Acts  of  Parties  themselves,  as  by  Legal 
Proceedings ;  and  either  to  prevent  or  re- 
move Injuries ;  or  to  enforce  specific  Re- 
lief, Performance,  or  Compensation:  and 
the  Practice  in  Arbitrations ;  before  Jus- 
tices ;  in  Courts  of  Common  Law ;  Equity; 
Ecclesiastical  and  Spiritual;  Admiralty; 
Prize ;  Court  of  Bankruptcy ;  and  Courts 
of  Error  and  Appeal,  With  new  Prac- 
tical Forme.  Intended  as  a  Court  and 
Circuit  Companion.  In  Three  Volumes. 
Vol.  III.— Part  VL  By  J.  Chitty,  Esq. 
Barrister,  of  the  Middle  Temple.  London: 
S.  Sweet.     1835. 

Tbb  Sixth  Part,  which  has  been  recently 
.publbhed,  of  Mr.  Chitty's  General  Practice, 
concludes  the  work.  The  fifth  and  sixth 
parts,  forming  the  third  volume,  relate  more 
particularly  to  the  mode  of  conducting  an 
action  and  defence,  and  other  practical  pro- 
ceedings, in  the  Superior  Courts.  Mr.  Chitty 
"has  suggested  numerous  improvements, with 
a  view  to  the  real  interests  of  the  suitor, 
and  to  relieve  the  practitioner  from  respon* 
sibility.  He  has  also  sought  every  oppor- 
tunity of  inculcating  a  course  of  proceeding 
vhich  will  redound  to  the  honour  of  the 
profession ;  and  has  interspersed,  as  he 
states,  "  a  system  of  legal  ethics,  which,  if 
adopted  in  practice,  will  inevitably  advance 
the  best  interests  of  clients  as  weU  as  prac* 
titioners." 

Mr.  Chitty  with  much  humanity,  but  not, 
in  our  opinion,  with  due  consideration  for 
the  rights  of  creditors,  (who  are  the  parties 
injured,  by  the  loss  of  tiieir  money  or  goods^ ) 
has  advocated  the  abolition  of  arrest ;  and 
appears  to  have  anticipated  so  confidently 
the  success  of  the  late  measure  in  parlia- 
ment^  that  he  left  a  space  in  his  present 
work  for  the  purpose  of  detailing  the  provi- 
sions of  the  new  law.  We  have  the  greatest 
possible  respect  for  Mr.  Chitty's  extensive 
knowledge  of  the  law  and  the  practice  of  the 
courts;  but,  from  all  the  information  we 
have  coUected,  (and  we  have  some  oppor- 
tunities of  collecting  it  accurately,)  and 
from  all  we  have  read  and  heard,  we  are 
satisfied  that  the  learned  counsel  is  mistaken 
in  the  supposed  propriety  of  this  great  alte- 
ration of  the  law ;  and  we  cannot,  there- 
fore«  regret  that  be  has  been  >di8appointed 


of  the  opportunity  of  writing  his  intended 
chapter. 

It  is  obvious  that  we  can  give  but  an  im- 
perfect view  of  the  merit  of  Mr.  Chitty  in 
the  execution  of  this  important  and  volu- 
minous work.  Of  the  completeness  of  his 
plan,  so  far  as  this  concluding  part  extends, 
our  readers  may  judge  from  the  following 
analysis  ;  and  we  shall  then  advert  to  some 
of  the  original  observations,  which  will 
afford  a  specimen  of  the  excellent  and  judi- 
cious recommendations  with  which  the  work 
abounds. 

llie  present,  as  the  Second  Part  of  the 
Third  Volume,  coramencea  with  the  fourteenth 
chapter,  and  contains  introductory  observed 
tions  on  the  proceeding  between  appearance, 
or  ball  above,  and  the  conclusion  of  an  action. 

15.  Of  the  instructions  for  declaration,  and 
the  declaration  itself,  and  proceedings  thereon, 
as  practicaUy  affected  by  the  recent  statutes 
and  rules. 

16.  Of  proceedings  to  compel  defendant  to 
plead,  vis.  notice  to  plead,  rule  to  plead,  and 
demand  of  plea. 

17.  Of  irregularities,  nullities,  and  non-ob- 
servance of  mere  directory  regulations,  times 
and  modes  of  objecting  to  the  same ; — ^waivers 
of  objections  ; — notices  of  irregularities,  and 
notices  of  applications,  before  summons  or 
motions  ; — of  plaintiff 's  notice  of  having  aban- 
doned his  irregular  proceeding,  or  his  offer  to 
pay  costs; — of  affidavits,  summons,  and  of 
judges'  orders  j — of  motions ; — of  rules  nisi ; — 
shewing  cause; — rules  absolute;— costs; — at- 
tachments, &c. 

18.  The  principal  proceedings  by  a  defend- 
ant between  declaration  and  plea. 

19.  Proceedings  by  a  defendant  between  de- 
claration and  plea,  when  he  has  not  even  a 
partial  defence. 

20.  Proceedings  between  declaration  and 
plea,  where  the  defendant  admits  the  action 
to  be  in  part  sustainable. 

21 .  Ox  the  practice  as  to  pleas. 

22.  Of  discontinuing ; — of  the  replication, 
rejoinder,  and  subsequent  pleadings  between 
plea  and  delivery  of  issue; — of  pleas  of  matter 
of  defence  that  nas  arisen  pendmg  the  action  ; 
— and  of  special  cases  afterissue  and  before  trial* 

23.  Of  demurrers,  and  recent  improved  prac<« 
tice  respecting  them. 

24.  (Jf  the  issue  and  notice  of  trial. 

25.  Of  the  jury  and  jury  process,  views,  the 
nisi  nrius  record,  and  entering  and  passing  same. 

26.  Of  the  eridence  and  witnesses  to  be  ad- 
duced, and  conduct  towards  the  latter ; — sub- 
poena duces  tecum ;  notices  to  produce ; — no- 
tices of  grounds  of  defence,  and  ad  missions, &c. 

27.  Of  preparing  for  trial,  and  final  exami- 
nation of  the  evidence  and  witnesses,  and  di- 
recting their  conduct. 

28.  Of  briefs  in  general, — mode  of  prepar- 
ing the  same, — delivery  of  briefs, — consulta- 
tion with  counsel,  and  exclusion  of  witnesses. 

29.  Of  the  trial  and  its  incidents. 

After  this  analirsis  of  the  contents  of  the 
G2 
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present  Part.— (the  title  of  the  work,  as 
above  stated,  indicates  its  very  comprehen- 
sive scope) — we  proceed  to  make  some  ex- 
tracts and  references. 

Although  the  recent  alterations  in  Prac- 
tice and  Pleading  have,  in  many  respects, 
diminished  the  expenses  of  legal  proceed- 
ings, they  have  in  others  materially  increased 
them,  and  particularly  in  the  preliminary 
steps  of  an  action.  Thus,  instead  of  a  de- 
claration containing  many  counts,  some  of 
which  would  be  well  adapted  to  the  evi- 
dence afterwards  obtained,  it  is  now  neces- 
sary fully  to  investigate  the  case  at  its  com- 
mencement. 

On  this  subject,  Mr.  Chitty  says, 
'*  Immediately  after  the  defendant  has  been 
served  vvith  process,  or  arrested,  (and  indeed 
even  before  issuing  the  writ  in  cases  of  diffi- 
culty,) it  is  advisable  on  the  behalf  of  the 
Slaintiff  to  expedite  his  action  by  causing  ]iis 
eclaration  to  be  prepared.  And  for  that  pur- 
pose, whether  such  declaration  is  to  be  drawn 
or  settled  by  the  plaintitTs  attorney,  or  by  a 
pleader,  or  barrister,  it  is  always  advisable, 
first,  to  j^repare  full  tcritten  instructions^  hj 
stating  with  great  care,  accuracy,  and  consi- 
deration, all  the  facts,  as  well  relating  to  the 
plaintiff  *s  cause  of  notion,  as  to  the  expected  de- 
fence ;  because  the  very  act  of  reducing  the 
statement  into  writing  will  necessarily  secure 
more  particular  examination  and  a  more  ac- 
curate view  and  deliberation  upon  the  facta. 
The  instructions  to  sue,  if  obtained  before  is- 
suing the  writ  in  the  manner  already  stated, 
together  with  a  statement  of  any  subsequent 
discoveries,  and  a  copy  of  the  pracipe  for  the 
writ,  or  at  least  a  statement  of  the  exact  form 
of  action  named  in  the  latter,  would  in  general 
suffice.  In  preparing  the  instructions  for 
the  declaration,  practitioners  are  to  keep  in 
view  two  verv  serious  and  responsible  duties 
to  which  the  law  subjects  them.  First,  they 
must  not  be  satisfied  with  receiving  and  com- 
municating to  the  pleader  or  barrister  the 
statement  merely  of  the  client^  but  they  should 
exert  a  diligent  and  acute  inquiry  into  the  evi- 
dence in  support  of  the  statement  of  every  fact 
that  mi^ht  either  substantially  or  technically 
affect  either  the  plaintiff's  cause  of  action,  or 
the  form  of  the  declaration,  or  the  defence.  It 
would  afford  no  excuse  to  say,  how  can  it  be 
expected  that  I  should  incur  the  trouble  and 
expense  of  a  minute  inquiry  and  examination 
of  perhaps  distant  witnesses,  for  the  trifling  fee 
of  6s,  Sa.,  allowed  in  taxing  costs  for  instruc- 
tions for  a  declaration  ?  The  answer  is,  that 
the  plaintiff's  attorney  should  suggest  to  his 
client  the  necessity  for  full  inquiries,  and 
in  the  presence  of  a  witness  obtain  instructions 
to  examine  each  witness,  and  then  he  m^t 
sustain  charges  for  his  actual  joumies,  attend- 
ances, and  expenses.^    And  the  barrister  set« 

■  We  apprehend  it  would  be  difficult  to  carry 
this  into  effect,  but  no  doubt  it  would  be  pru- 
dent to  adopt  the  recommendation^  wherever 
practicable.-^Eo.  | 


tling  the  declaration  also  should  exercise  simi- 
lar care,  and,  until  he  be  satisfied,  should  re- 
quire further  in f tractions.  Thus,  in  a  recent 
case,  although  the  client  instructed  his  attor- 
ney that  his  claim  was  so  much  for  use  and 
occupation,  and  the  attorney  caused  the  de- 
claration to  be  framed  in  assumpsit  for  use  and 
occupation,  and  it  afterwards  appeared  that  the 
rent  was  due  upon  a  lease,  of  which  the  de- 
fendant had  executed  a  counterpart  under  seal, 
and  thereupon  it  became  necessary  to  com- 
mence a  fresh  action  of  covenant ;  the  Court 
held  that  the  attorney  had  been  guilty  of  erauts 
neg-li^entia,  for  that'it  was  his  duty  pressing- 
ly  to  have  inquired  of  his  client  whether  there 
was  a  lease,  and  to  have  examined  it.  Secondly, 
it  is  the  duty  of  the  plaintiff 's  attorney,  even 
after  the  declaration  has  been  settled  by  coun- 
sel, to  examine  the  same  with  care,  and  he  is 
bound  well  to  know  every  count  therein,  and 
to  consider,  not  only  whether  the  declaration, 
as  a  whole,  has  been  properly  framed,  but 
whether  there  are  too  many  counts,  or  one 
which  would  subject  the  plaintiff  to  any  costs 
if  he  did  not  succeed;  and  if  he  doubt,  he 
should  suggest  such  doubt  to  the  barrister  who 
settled  the  draft,  and  in  prudence  obtain  his 
decided  opinion  that  the  declaration  is  proper. 
A  similar  duty  attaches  on  the  attorney  for  a 
defendant." 

And  in  a  subsequent  part  of  the  work,  on 
the  proper  steps  to  be  taken  on  the  part  of 
the  defendant,  Mr.  Chitty  observes, 

"  With  respect  to  the  instructions  to  plead, 
it  is  too  generally  the  practice  to  forbear  to 
make  sufficient  inquiries  into  the  facts  and 
grounds  of  defence,  until  n/ter  the  declaration 
has  been  delivered ;  and  the  consequence  is, 
that  the  defendant,  being  then  entitled  only  to 
four  or  eight  days  time  to  plead,  depending,  as 
w^e  have  seen,  on  the  venue  and  his  residence 
from  London,  it  is  frequently  impracticable, 
especially  if  the  defendant  or  his  witnesses  re- 
side at  a  distance  in  the  country,  to  obtain 
su'Hcient  information  and  prepare  the  plea 
within  the  limited  time ;  and  thereupon  it  be- 
comes necessary  to  obtain  further  time,  as  pre- 
sently stated;  in  which  case,  in  general,  preju- 
dicial terms  are  imposed,  such  as  the  defend- 
ant's pleading  issuahlv,  (thereby  precluding  a 
defendant  from  pleamng  in  abatement  or  de- 
murring specially,)  rejoining  gratis,  and  taking 
short  notice  of  trtal,  the  latter  occasioning  not 
unfrequently  disastrous  hurry  in  preparing  for 
trial  and  procuring  essential  evidence.  It  is 
therefore  advisable  for  a  defendant's  attorney, 
promptly  after  his  client  has  been  arrested  or 
served  with  process,  to  inquire  fully  into  the 
facts  and  evidence,  and  when  the  substance  of 
the  declaration  can  he  anticipated,  even  to 
prepare  the  draft  of  the  ple&s.  Experience 
has  established  the  utility  of  this  activity  on 
the  part  of  a  defendant's  attorney ;  and  now 
that  even  in  the  most  common  actions  of  as- 
sumpsit and  trover,  special  pleas  stating  new 
facts  have  become  so  frequently  necessary, 
practitioners  would  soon  discover  the  great 
utility  of   adopting-  this  practice,  and  at  all 


Notices  of  New  Books :  CJiittys  Practice, 


events  avoid  being  uiuier  the  terms  of  taking 
short  notice  either  of  trial  or  inquiry." 

Such  being  examples  of  the  advice  given 
to  Attorneys,  it  may  not  be  improper  to  ad- 
vert to  some  remarks  on  the  conduct  of 
Counsel.  The  course  to  be  pursued  on 
moving  for  rules  nisi  is  thus  adverted  to  : 

"  In  a  new  or  difficult  case,  it  is  in  general 
advisable  to  state  the  grounds  and  reasons 
against  as  well  as  for  the  application,  and  to 
endeavour  to  obtain  the  opinion  of  the  Court 
or  single  Judge  in  favour  of  the  application, 
notwithstanding  he  is  in  full  possession  of  all 
the  difficulties  and  objections  ;  because  if  he 
grant  a  rule  nisi  notwithstanding  the  suggested 
difficultv,  he  will  be  better  prepared  and  more 
disposea  when  cause  is  shown,  correctly  to  ap- 
preciate the  arguments  on  each  side,  and  con- 
sequently a  favourable  result  will  be  more  pro- 
bable ;  and  if  the  opinion  of  the  Judge  should 
be  strongly  unfavourable  in  the  first  instance 
on  moving  for  a  rule  nisi,  it  may  not  be  expe- 
dient to  incur  the  risk  of  drawing  up  the  rule 
when  reluctantly  granted,  auil  afterwards  hav- 
ing the  rule  discharged,  perhaps  with  costs, 
and  still  more  because  counsel,  by  uniformly 
adopting  such  explicit  and  honourable  course, 
may  justly  acquire  a  general  character  for 
candour,  of  the  utmost  importance,  not  only 
to  himself  but  his  clients,  when  by  conceal- 
ment of  an  objection  for  the  mere  temporary 
advantage  of  obtaining  a  rule  nisi,  he  would 
not  only  prejudice  that  character,  but  also 
when  the  Judge  hears  the  objection  raised  for 
the  first  time  by  the  opponent,  when  shewing 
cause,  he  perhaps  mi{^ht  then  give  it  more 
weight  than  if  he  had  neard  it,  together  with 
its  appropriate  answer,  in  the  first  iustance." 

And  on  preparing  to  support  or  oppose  a 
rule,  we  have  the  following  observations  : 

*'  Before  the  rule  is  discussed,  each  counsel 
should  make  himself  master  of  every  part  o/ 
she  affidneitf^  and  make  his  own  analysis  of 
dates  and  principal  events,  and  be  ready  in- 
iitantly  to  p^oint  out  to  a  line  where  any  parti- 
crularallesration,  affirmative  or  negative,  will  be 
found.  He  must  also  take  a  comparative  view 
of  each  affidavit,  contrasting  the  negative  alle- 
les tions  with  ^ose  in  the  affirmative,  so  as  to 
attain  a  certain  view  of  each,  and  by  private 
annotations  be  fully  prepared  at  any  instant, 
without  joes  of  time,  to  show  to  the  Court  the 
exact  resuH,  and  concisely  to  comment  on 
the  same  as  well  as  upon  any  peculiar  mode 
of  swearing. 

"  Formerly  it  was  the  practice  to  hand  the 
affidavits  on  each  side  to  an  officer  of  the 
Court,  who  read  the  same  distinctly  to  the 
Court ;  but  that  course  has  for  many  years 
been  disused,  and  it  is  expected  by  the  Court 
of  counsel  that  they  be  prepared  not  only  to 
state  in  detail  and  in  his  own  arrangement 
every  past  of  the  affidavits,  but  instantly  when 
called  upon,  and  without  regard  to  any  lot^cal 
order,  to  separate  and  state  how  any  particular 
part  of  one  affidavit  has  been  answered  in  ano- 
tlier.  The  Courts  usually  evince  i^reat  kind- 
ness towards  the  bar,  especially  be;ginners,  and 


avoid  embarrassing  them,  and  sufier  them  to 
pursue  their  own  course  of  argument ;  but  af- 
ter a  barrister  is  supposed  to  have  acquired 
some  self-posses&iou  and  tact,  it  will  some- 
times occur  that  each  of  the  Judges  will  almost 
simultaneously  put  to  such  counsel  numerous 
isolated  questions,  and  which  in  general  he 
must  instantly  answer,  or  he  might  excite  a 
presumption  Ihat  he  knows  he  cannot  answer 
the  same.  If,  however,  a  counsel  knowing 
that  he  can  answer  such  question  satisfactori- 
ly, but  still  finds  that  the  so  doing  would  em- 
barrass or  lead  him  away  from  a  better  line  of 
argument,  he  may  then  respectfully  crave  the 
indulgence  of  the  Court  to  hear  him  according 
to  his  own  arrangement. 

'*  In  general,  however,  it  is  better  to  give  a 
prompt  answer  to  the  question  of  each  Judge, 
however  calculated  to  embarrass;  for  if  a 
counsel  do  not  instantly  answer  such  inquiry 
from  the  Court,  it  is  either  supposed  that  he 
has  not  sufficiently  read  or  attended  to  the 
terms  of  the  affidavits,  or  that  in  fact  he  knows 
the  result  is  agunst  him ;  and  not  only  an  un- 
favourable supposition  is  excited,  but  even  be- 
fore  he  can  explain,  his  more  attentive  or 
acute  adversary  gains  an  advantage  which,  if 
he  had  been  more  on  the  alert,  would  not  have 
been  the  result;  and  not  unfrequently  his 
client  and  the  auditors  draw  unfavourable  con- 
clusions against  the  talent  of  the  counsel,  how- 
ever learned  and  able  he  may  be,  merely  be- 
cause he  has  been  defirient  in  tact." 

•  ♦  •  ••  Considering  that  barristers  have  to 
advocate  very  opposite  interests  and  nccessa- 
rilv  congregate,  and  are  constantly  placed  in 
collision,  it  is  scarcely  necessary  to  observe 
that  it  is  of  the  utmost  consequence  that 
they  should  evince  uniform  courtesy,  if  not 
kindness  and  forbearance,  towards  each 
other,  and  as  much  candour  and  even  liber- 
ality  in  assisting  each  other  as  professional 
duty  will  permit,  especially  in  communicating 
intended  points  of  argument  and  authorities 
proposed  to  be  cited,  and  happily,  in  general 
barristers  set  a  high  example  in  this  respect. 
There  are,  however,  two  uncourteovs  practices 
sometimes  observable,  (though  in  general  con- 
fined to  junior  barristers,)  viz.  the  one,  that 
of  mthholfting^  from  a  counsel  supporting  a 
rule  the  affidavits  in  answer,  so  long  that  it  is 
scarcely  practicable  for  hitn  tu  read  them  in 
time  for  the  discussion  ;  and  the  second,  that  of 
a  counsel  who  finds  upon  reading  the  affidavits 
it  is  most  probable  tlie  rule  will  be  determined 
against  him,  purposely  leaving  the  Court  about 
the  time  when  his  opponent  would  in  the  or- 
dinary course  of  business  reasonably  expect 
to  bring  the  rule  on  for  discussion,  and  thus 
from  day  to  day  delaying  the  proceedinf»a,  to 
the  no  small  injury  of  the  client  and  prejudice 
of  the  opponent  counsel.  The  counsel  preju- 
diced by  such  ungenerous  conduct,  being 
anxious  to  avoid  troubling  the  Court  with  his 
particular  grievance,  and  to  keep  from  public 
view  any  matter  derogatory  from  the  general 
character  of  the  profession,  submits  to  the 
grievance;  but  it  behoves  the  rest  of  the  bar 
and  the  practitioners  of  the  Court  to  mark 
their  disapprobation  of  such  conduct." 
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Notices  of  New  Books, — Changes  in  the  Law. 


A  large  store  of  new  and  valuable  in- 
struction will  be  found  in  the  chapters  on 
examining  witnesses,  preparing  briefs,  &c., 
from  which  we  regret  that  we  cannot  spare 
room  to  make  some  extracts. 

The  tone  of  professional  feeling,  in  re- 
gard to  fair  and  honorable  practice,  can 
scarcely  be  carried^too  far.  We  are  not, 
however,  entirely  satisfied  that  it  wiU  be 
expedient  to  pass  from  the  one  extreme  of 
rigid  regularity,  which  the  Judges  appear 
inclined  to  require,  to  the  opposite  extreme 
of  almost  romantic  liberality  for  which  Mr. 
Chitty  contends.  A  medium  course  will,  we 
trust,  be  established.  It  is  the  consequence 
of  the  vast  changes  in  the  law  and  practice 
which  have  taken  place,  that  the  procedure 
of  the  Courts  should  be  in  an  unsettled  state. 
We  have  no  doubt  that  the  Judges  will  come, 
ultimately,  to  a  correct  conclusion.  We  must 
bear  the  present  evils  of  change  for  the  sake 
of  the  advantages  which  are  promised  in 
future ;  and  we  hope  that  we  shall  not  pay 
too  dearly  for  them.  We  are  indebted, 
however,  to  Mr.  Chitty  for  attempting  to 
diminish  the  miseries  of  our  state  of  pro- 
bation, and  to  hasten  the  advent  of  the 
legal  millenium. — Apart,  however,  from  all 
these  suggestions  of  after  improvement,  we 
can  sincerely  bear  testimony  to  the  great 
research  and  minute  accuracy  of  practical 
information  on  the  present  state  of  the  law, 
and  the  valuable  instruction  and  important 
advice,  which  both  the  student  and  the 
practitioner  will  find  in  this  last  result  of 
Mr.  Chitty 's  learning  and  experience. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT.     (1835.) 


THE   ACT    TO  RESTRAIN  THE  PUBLICATION  OF 
LECTURES.   (5  &  6  W.  4,  C.  65.) 

Royal  Assent,  9th  Sept.  1835. 
We  have  already  adverted  to  the  operation 
of  this  act  (see  ?ol.  \0,  p.  350) ;  we  have  now 
therefore  only  to  state  its  provisions.  It  recites 
that  printers,  publishers,  and  other  persons 
have  fre(^uently  taken  the  liberty  of  printing 
and  publishing  lectures  deliverea  upon  diverb 
subjects,  without  the  consent  of  the  authors  of 
such  lectures,  or  the  persons  delivering  the 
same  in  public,  to  the  great  detriment  of  such 
authors  and  lecturers ;  and  enacts  that^  from 
and  after  the  first  day  of  September  1836, 
the  author  of  any  lecture  or  lectures,  or  the 
person  to  whom  he  hath  sold  or  otherv^se  con- 
veyed the  copy  thereof,  in  order  to  deliver  the 
same  in  any  school,  seminary,  institution,  or 
other  place,  or  fur  any  other  purpose,  shall 
have  the  sole  right  and  liberty  of  printing  and 
publishing  such  lecture  or  lectures ;  and  that 


if  any  person  shall,  by  taking  down  the  same  m 
short  hand  or  otherwise  in  writing,  or  in  any 
other  way,  obtain  or  make  a  copy  of  such  lec- 
ture or  lectures,  and  shall  print  or  lithograph, 
or  otherwise  copy  and  publish  the  same,  or 
cause  the  same  to  be  printed,  lithographed,  or 
otherwise  copied  and  published,  without  leave 
of  the  author  thereof,  or  of  the  person  to  whom 
the  author  thereof  hath  sold  or  otherwise  con- 
veyed the  same ;  and  ^very  person  who,  know- 
ing the  same  to  have  been  printed  or  copied 
and  published  without  such  consent,  shall  sell, 
publish,  or  expose  to  sale,  or  cause  to  be  sold, 
published,  or  exposed  to  rale,  any  such  lecture 
or  lectures,  shall  forfeit  such  printed  or  other- 
wise copied  lecture  or  lectures,  or  parts  thereof, 
together  with  one  penny  for  every  sheet  thereof 
which  shall  be  found  in  his  custody,  either  print- 
ed, lithographed,  or  copied,  or  printing,  litho- 
graphing, or  copying,  published  or  exposed  to 
sale,  contrary  to  the  true  intent  and  meaning  of 
this  act;  theoncmoiety  thereof  to  his  Majesty,  his 
heirs  or  successors,  and  the  other  moiety  thereof 
to  any  person  who  shall  sue  for  the  same,  to  be 
recovered  in  any  of  his  Majesty's  Courts  of 
Record  in  Westminster,  by  action  of  debt,  bill, 
plaint,  or  in  formation,  in  which  no  wager  of 
law,  essoign,  privilege  or  protection,  or  more 
than  one  imparlance,  shall  be  allowed,  (s.  1.) 

That  any  printer  or  publisher  of  any  news- 
paper who  shall,  without  such  leave  as  afore- 
said, print  and  publish  in  such  newspaper  any 
lecture  or  lectures,  shall  be  deemed  and  taken 
to  be  a  person  printing  and  publishing  without 
leave  within  the  provisions  of  this  act,  and 
liable  to  the  aforesaid  forfeitures  and  penalties 
in  respect  ofsuch  printing  and  publishing,  (s.  2.) 

That  no  person  allowed  for  certain  fee  and 
reward,  or  otherwise,  to  attend  and  be  present 
at  any  lecture  delivered  in  any  place,  shall  be 
deemed  and  taken  to  be  licensed  or  to  have 
leave  to  print,  copy,  and  publish  such  lectures 
only  because  of  having  leave  to  attend  such 
lecture  or  lectures,    (s.  3.) 

Provided  always,  that  nothing  in  this  act 
shall  extend  to  prohibit  any  person  from  print- 
ing, copying,  and  publishing  any  lecture  or 
lectures  which  have  or  shall  have  been  printed 
and  published  with  leave  of  the  authors  thereof 
or  their  assignees,  and  whereof  ihe  time  hath 
or  shall  have  expired  within  which  the  sole 
right  to  print  and  publish  the  same  is  given  by 
the  8  Ann.  c.  19,  and  54  6.  3,  c.  156,  or  to  any 
lectures  which  have  been  printed  or  published 
before  the  passing  of  this  act.  (s.  4.) 

Provided  further,  that  nothing  in  this  act 
shall  extend  to  any  lecture  or  lectures,  or  the 
printing,  copying,  or  publishing  any  lecture  or 
lectures,  or  parts  thereof,  of  the  delivering  of 
which  notice  in  writing  shall  not  have  been 
^ven  to  two  Justices  living  within  five  miles 
from  the  place  where  such  lecture  or  lectures 
shall  be  delivered,  two  days  at  the  least  before 
delivering  the  same,  or  to  any  lecture  or  lec- 
tures delivered  in  any  university  or  public 
school  or  college,  or  on  any  public  foundation, 
or  by  any  individual  in  virtue  of  or  according 
to  any  gift,  endowment,  or  foundation ;  and 
that  the  law  relating  thereto  shall  remain  the 
same  as  if  this  act  hwi  not  been  passed,  (s.  5.) 


New  BUh  m  Parliament. 
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NEW  BILLS  IN  PARLIAMENT. 


COFTHOLDS. 

Ths  following  is  another  of  the  hills  hrought 
in  hy  the  Attorney  and  Solicitor  General,  on 
the  4th  of  September,  and  printed  since  the 
prorogation  of  Parliament.  We  lay  it  fully 
before  our  readers,  that  they  may  consider 
the  proposed  clauses  in  due  time.  It  will 
be  observed  that  it  is  very  different  from 
the  last  bill,  which  we  gave  in  March  last, 
vol.  ix.  pp.  405,  420.  It  is  intituled,  "  A 
Bill  for  the  Amendment  of  the  Law  relating 
to  Lands  held  by  Copy  of  Court  Roll."  We 
have  marked  the  principal  heads  for  con- 
venient reference. 

1.  That  in  the  construction  of  this  act  the 
word  ''Manor*'  shall  extend  to  a  manor  of 
any  tenure  whatsoever,  and  shall  also  include 
a  manor  by  reputation ;  and  the  word  "  Landd  " 
shall  extend  to  manors,  and  reputed  manors, 
and  to  messuages,  lands,  tenemi*nts,  tithcs.and 
hereditaments,  whether  corporeal  or  incor- 
poreal, or  any  undivided  6hare  thereof;  and 
the  words  *'  Lord,"  "  Steward,"  and  *•  Deputy 
of  such  Steward  "  shall  include  the  persons 
for  the  time  beini;  filling  those  respective  cha. 
racters  or  acting  in  those  respective  capacities, 
whether  tliose  persons  shall  be  rightfully  or 
lawfully  entitled  to  fill  those  characters  or 
capacities  or  not,  and  whether  the  person  for 
the  time  being  acting  as  such  lord,  or  in  whose 
name  any  customary  court  may  be  held  for  any 
manor,  shall  or  shall  not  have  any  estate  or  in- 
terest in  such  manor,  either  at  law  or  in  equity ; 
and  the  word  "  Person  "  shall  extend  to  a  body 
politic,  corporate  or  collegiate,  as  well  as  an 
individual;  and  every  word  importing  the 
singular  number  only  shall  extend  and  be 
applied  to  several  persons  or  things  as  well  as 
one  person  or  thing ;  and  every  word  import- 
ing  the  plural  number  shall  extend  and  be 
applied  to  one  person  or  thing  as  well  as  seve- 
ral persons  or  things ;  and  every  word  import- 
ing the  masculine  gender  shidl  extend  and  be 
applied  to  a  female  as  well  as  a  male :  Pro- 
vided always,  that  the  words  occurring  in  this 
clause  to  which  mure  than  one  meaning  is  to 
be  attached,  shall  have  all  or  any  one  or  more 
of  the  different  meanings  given  to  them  by  this 
clause,  as  the  circumstances  of  each  particular 
case  shall  require,  and  shall  not  have  the  dif- 
ferent meanings  given  to  them  .by  this  clause, 
in  those  cases  in  which  there  is  any  thing  in 
the  subject  or  context  repugnant. to  such  con- 
struction. 

Holding  Courts,  making  Grants tAdmmhns,  Sfc, 

2.  That  after  the  thirty^first  day  of  Decem- 
ber ^  one  thousand  eight  hundred  and  thirty -sijp, 
it  shall  be  lawful  for  the  lord  of  any  manor,  or 
his  steward,  or  the  deputy  of  such  steward, 
to  hold  a  customary  court  for  such  manor, 
whether  at  the  time  of  holding  the  same  there 
shall  or  shall  not  be  any  person  who  shall  hold 
lands  of  such  manor  by  copy  of  court  roll  ^  and 


in  case,  at  the  time  of  holding  such  court, 
i  there  shall  be  any  person  or  persons  who  shall 
hold  lands  of  sucn  manor  by  copy  of  court  roll, 
then,  notwithstanding  there  shall  not  be  pre- 
sent at  such  court  any  person  who  shall  hold 
lands  of  such  manor  by  copy  of  court  roll,  or 
there  shall  not  be  more  than  one  person  pre- 
sent who  shall  hold  lands  of  such  manor  by 
copy  of  court  roll,  and  at  a  court  so  holden,  it 
shall  be  lawful  for  any  person  holding  lands  of 
such  manor  by  copy  of^rourt  roll  to  surrender 
any  such  lands,  and  for  the  lord  of  such  manor, 
or  his  steward,  or  the  deputy  of  such  steward, 
to  accept  such  surrender,  and  to  admit  any 
person  tenant  of  lands  so  surrendered,  and  to 
admit  any  person  tenant  of  any  lands  held  of 
such  manor  by  copy  of  court  roll  previously 
surrendered  to' the  use  of  such  person,  either 
in  or  out  of  court,  and  also  to  admit  any  per- 
son tenant  of  any  other  lands  held  by  copy  of 
court  roll. 

3:  That  after  the  thirty-first  day  of  Decem- 
ber, one  thousand  eight  hundred  and  thirty-sia;, 
it  shall  be  lawful  for  the  lord  of  any  manor,  or 
his  steward,  or  the  deputy  of  such  steward,  to 
grant  at  any  time  and  at  any  place,  either 
within  or  out  of  such  manor,  and  without  hold- 
imr  a  court  for  such  manor,  any  lands,  parcel 
of  such  manor,  to  be  held  by  copy  of  court 
roll,  which  such  lord  shall  for  the  time  being 
be  authorized  or  empowed  to  grant  out  to  be 
held  by  copy  of  court  roll. 

4.  That  after  the  thirty-first  day  of  Decem- 
ber, one  thousand  eight  hundred  and  thirty-sia; 
it  shall  be  lawful  for  the  lord  of  any  manor,  or 
his  steward,  or  the  deputy  of  such  steward,  to 
admit  at  any  time  and  at  any  place,  either 
within  or  out  of  such  manor,  and  without  hold- 
iug  a  court  for  such  manor,  any  person  as 
tenant  to  any  lands,  parcel  of  such  manor,  to 
an  admission  to  which  such  person  shall  for 
the  time  bcins^  be  entitled. 

6.  That  after  the  thirty-first  day  of  Decem- 
ber, one  thousand  eight  hundred  and  thirty-six, 
it  shall  be  lawful  for  any  person  who  now  holds 
or  hereafter  shall  hold  lands  by  copy  of  court 
roU,  to  declare  by  a  deed  to  be  executed  by 
him  in  the  presence  of  and  to  be  attested  by 
two  or  more  witnesses,  that  he  thereby  surren- 
ders such  lands  into  the  hands  of  the  lord  of  the 
manor  of  which  such  lands  are  parcel,  to  any 
uses,  and  upon  and  for  any  trusts,  intents  and 
purposes,  to,  upon,  and  lor  which  the  person 
executing  such  deed  might  for  the  time  being 
have  surrendered  such  lands  by  a  customary 
surrender,  either  at  a  court  held  for  such 
manor,  or  out  of  court ;  and  such  deed  mav 
be  executed  either  within  or  out  of  such 
manor,  and  either  in  the  presence  or  in  the 
absence  of  the  lord  of  such  manor,  or  his 
steward,  or  the  deputy  of  such  steward,  or  of 
the  bailiff  or  reeve  of  such  manor,  or  of  any 
person  holding  lands  of  such  manor  by  copy  of 
court  roll ;  and  the  deed  by  which  any  such 
surrender  shall  be  made  shall,  after  the  execu- 
tion thereof,  be  delivered,  either  within  or  out 
of  such  manor,  to  the  lord  of  such  manor,  or 
his  steward,  or  the  deputy  of  such  steward, 
and  the  person  to  whom  such  deed  shall  be 
/delivered,   shall    forthwith,    on  the   delivery 
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Maltiy,  8  Dowl.  Rrac.  Gas.  604.  But  if, 
instead  of  putting  in  bail,  the  defendant  de- 
posits the  amount  of  the  debt,  with  ten 
pounds  for  costs,  pursuant  to  the  43  Geo.  3, 
c.  46,  s.  2,  he  is  not  bound  to  pay  in  the 
additional  ten  pounds,  pursuant  to  the  7  &  8 
Geo.  4,  c.  7 1,  s.  2,  until  the  last  day  allow- 
ed for  perfecting  special  bail ;  Straford  v. 
Love,  3  Dowl.  Prac.  Gas.  593. 

In  Geach  ▼.  Coppin,  ib,  p.  74,  it  was 
held,  that  if  a  defendant  deposits  money  in 
the  hands  of  the  sheriff,  pursuant  to  the 
43  G.  3,  c.  46,  s.  2,  which  is  paid  into 
Gourt,  the  defendant  will  not  be  ^owed  to 
take  it  out,  unless  he  has  put  in  bail  accord- 
ing to  the  exigency  of  the  capias,  although 
such  a  deposit  is  not  mentioned  in  the 
warning  attached  to  that  writ.  If,  how- 
ever, bail  has  been  perfected,  but  not  in 
due  time,  before  the  plaintiff  takes  the  mo- 
ney out,  he  must  make  his  election  as  to 
wluch  security  he  will  take.  But  a  plain- 
tiff is  entitled  to  have  the  money  paid  out 
of  Gourt  to  him,  if  special  bail  be  not  per- 
fected in  due  tii^e,  although  the  defendant 
has  rendered  since  the  time  for  perfecting 
bail,  unless  an  affidavit  of  merits  is  pro- 
duced ;  Newman  v.  Hodgson,  I  Dowl. 
Prac.  Gas.  329.  Where,  however,  the 
money  is  paid  in  to  abide  the  event  of  the 
suit,  the  plaintiff  will  not  be  entitled  to 
receive  it  out  of  Gourt  until  judgment  has 
been  signed,  or  by  some  other  means  the 
cause  is  at  an  end.;  ^.Johnson  v.  Wall,  M« 
T.,  coram  Coleridge,  J.     K.  B.  P.  GL 

InFerrall  v.  Alexander,  1  Dowl.  Prac. 
Gas.  132,  it  was  held,  that  if  money  has 
been  paid  into  Gourt  totkidttJkfe  event  of 
the  suit,  under  the  7  &  8  G.  4,  c.  71,  s.  2, 
and  the  defendant  wishes  to  take  it  out 
Qn  perfecting  special  bail,  he  must  do  so 
before  issue  joined.  Money  so  paid  in  is 
not  a  payment  to  a  creditor,  within  the 
protection  of  the  6  G.  4,  c.  16,  s.  82, 
(ib.) ;  and  if  paid  in  after  an  act  of  bank- 
zuptcy,  and  less  than  two  months  before  a 
commission  issued,  it  is  not  within  the  pro- 
tection of  the  6  G.  4,  c.  16.  s.  81.  (ib,) 


BARRISTERS  GALLED. 
Michaelmas  Term,  1835. 

LINCOLN'S  INN. 

James  Willis. 
A.  A.  Fry,  jun. 
Binstied  Gaselie. 
James  Dickinson. 
J.  W.  Creasor. 
John  Halsey  Law. 
Gbarles  Rann  Kennedy. 


William  Robert  A.  BUey. 

Alexander  Erskine  Holmes. 
William  Robert  Grove. 
M.  F.Tupper. 
Henry  Denison. 
George  James  KnoY. 
William  Gonolly  Crawford. 

INNER  TEMPLE. 

William  Meyrick. 
Humpbre]^  John  Hare. 
John  William  Harden. 
Henry  Edward  Fawcett. 
Charles  Robert  Moore. 
Edward  Hedge. 
Francis  Jervoise  Ellis. 
Thomas  J.  Phillips. 
Edward  Whately. 
John  Domey  Harding. 
William  Steere. 
Edmund  Law  Lushington. 
William  Oxley. 
John  Stephen  Dijpveed. 
Samuel  Irancis  Wood. 
William  Bayley. 

MIDDLE   TEMPLE. 

Aston  Davoren. 
Charles  Davidson. 
Charles  William  Blunt. 

orat's  inn. 
Arthur  Saunders. 
John  Mee  Mathew. 
Montague  Edward  Smith. 
iSidney  Calder  Horry. 
Thomas  Dax. 
John  Warner  Nicholls. 
Richard  Albany  Nelson. 
Robert  Allen. 


CERTIFICATED  SPECIAL  PLEADERS 
AND  CONVEYANCERS,  NOT  AT 
THE  BAR. 


According  to  the  evidence  given  from  the 
Inner  Temple  before  the  Common  Law 
Commissioners,  as  stated  in  their  Report  on 
the  Inns  of  Gourt,  '*  no  member,  admitted 
subsequent  to  the  2d  of  February  1828, 
wiU  be  allowed  to  apply  for  or  take  out  any 
certificate  in  pursuance  of  the  statute  44  G. 
3,c.  98,  s.  14,  or  to  practise,  either  direct- 
ly or  indirectly,  as  a  Special  Pleader  or  Con- 
veyancer, or  Draftsman  in  Equity,  without 
the  special  permission  of  the  Masters  of  the 
Bench,  by  order  made  at  the  Bench  Table ; 
nor  can  such  permission  be  granted  until 
the  student  has  kept  twelve  terms  com- 
mons. The  permission  to  practise  will  only 
be  available  for  one  year,  and  must  be  re- 
newed  annually,  which  can  only  be  done 
upon  application  to  the  Bench." 
The  former  part  of  this  rule  is  in  force  in 
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iiU  the  Inns  of  Court,  but  the  latter  clause, 
of  an  annual  renewal ,  which  is  in  force  at 
the  Inner  Temple,  is  not,  we  understand, 
required  at  all  the  other  Inns. 

The  Stamp  Act  requires  that  the  certifi- 
cates of  Conveyancers.  Special  Pleaders, 
and  Draftsmen  in  Equity,  should  be  annu- 
ally taken  out  between  the  31st  October 
and  the  1st  December  in  each  year.  We 
understand,  that  according  to  the  practice 
at  the  Stamp  Office,  it  is  not  requisite  to 
produce  the  Benchers'  permission,  and  con- 
sequently, the  list  of  persons  who  have  paid 
the  certificate-duty  fiords  no  evidence  of 
such  persons  being  entitled  or  qualified  to 
practise.  We  have  not  yet  been  able  to  pro- 
cure a  complete  list,  but  in  the  mean  time 
may  state  those  to  whom  the  Benchers 
granted  an  authority  in  Michaelmas  Term 
last  to  practise  as  Special  Pleaders  and  Con- 
veyancers. 

likcoln's  inn. 

Charles  Wm.  Davis,  ctmv, 

Thomas  Weatherley  Phipson,  sp.pU 

INNBB  TEMPLE. 

H.  G.  Grazebrooke,  conv, 
J.  E.  Walker,  sp.  pi. 
William  Atherton,  sp,  pi, 
John  Node  Dickinson,  sp,  pL 
William  Austin  Montrion,  sp,  pL 

gbat's  inn. 

James  Light,  conv. 
Samuel  Owen,  amv. 
'  Thomas  Henry  Baker,  conv. 
Cowdell  Chapman,  9p,  pi. 


SUPERIOR  COURTS. 


SUillir  Court 

attorney  and  client. 

A.,  being  ieisedfar  life  of  certain  eitatei, 
and  being"  indebted  to  hit  attorney,  was 
joined  by  B.,  the  first  remainder-man^  in 
suffering  a  recovery  of  the  estates,  which 
were  thereby  conveyed  to  B.  in  fee,  and  he 
sold  and  conveyed  them  to  the  attorney  for 
somewhat  leu  than  the  value:  Held,  that 
the  attorney  was  trustee  of  the  estates  far 
B,'s  heir  at  law,  and  he  was  ordered  to  re- 
convey  the  estates. 

This  case  was  ar^ed  at  great  len^ifth :  the 
fiscts  and  points  of  it  appear  from  the  judg- 
ment. 

His  Honor  the  Master  of  the  Rolls.'— Mr. 
John  Bellamy,  being  seised  of  certain  estates, 


became  embarrassed  in  the  year  1827,  being 
then  indebted  in  a  considerable  sum  to  his  at- 
torney, the  defendant,  Mr.  Sabine.  On  the 
8th  of  June  of  that  year,  Mr.  John  Bellamy 
executed  a  deed,  by  which  he  conveyed  all  his 
estates,  subiect  to  his  debts,  to  his  son,  Mr. 
Edward  Bellamy,  who  was  entitled  to  them  in 
remainder,  under  previous  settlements.  By  a 
(teed  of  the  27th  of  June  in  the  same  year,  Mr. 
Edward  Bellamy  conveyed  the  same  property 
to  the  defendant.  This  was  a  distinct  and 
separate  transaction.  The  question  in  the 
case  partly  turned  upon  the  estimate  of  the 
value  of  the  life  interest  of  John  Bellamy,  and 
the  expectancies  of  the  persons  in  remainder. 
Mr.  Sabine's  estimate  of  both  amounted  only 
tu  15,000^.;  but  from  the  calculation  which 
had  l>een  more  recently  made  by  others,  they 
estimated  the  value  ot  the  fee  simple  of  the 
estates  at  1 7,000/.  Upon  the  evidence  it  would 
be  impossible  to  support  the  first  deed  as  a 

Surchaae,  as  it  could  only  be  considered  as  the 
rst  step  to  effect  the  ultimate  object  the  de- 
fendant had  in  view.  Mr.  Sabine  had  taken 
upon  himself  all  the  liabilities  to  which  Mr.  J. 
Bellamy  had  made  himself  subject,  who,  as  it 
appeared,  had  derived  no  benefit  from  the 
transaction.  Many  important  facts  had  been 
stated  at  the  bar  which  it  was  not  material  for 
his  Honor  to  consider,  for  he  was  of  opinion 
that  the  defendant  could  not  substantiate  his 
claim.  A  case  bad  been  made  out  sufficient 
to  bring  the  purchase,  and  the  benefit  derived 
from  it,  within  the  limit  of  the  Court's  jurisdic- 
tion, and  to  compel  him  to  restore  the  property 
to  the  person  entitled  to  it.  Who  that  was, 
now  remained  to  be  considered.  The  present 
plaintiff  was  tenant  in  tail  in  remainder,  before 
the  recovery  was  suffered  by  his  fiither.  The 
plaintiff  was  also  heir  at  law  of  his  late  brother 
Edivard.  It  was  contended  for  the  defendant 
Sabine,  that,  as  Edwsjrd  was  never  seised  in 
fee,  the  plaintiff  could  not  complun  of  the 
conveyance  by  Inm  to  the  defendant,  because 
the  recovery  destroyed  his  right  as  remainder- 
man. It  would  not  be  necessary  to  go  into 
the  first  objection,  as  he  (the  Master  of  the 
Rolls)  was  of  opinion  that  the  plaintiff  took  in 
his  character  of  heir  at  law  of  his  brother,  and 
nut  as  remainder-man.  Looking  at  the  whole 
facts  of  the  case,  he  thought  that  the  second 
deed  ought  to  be  considered  as  only  part  of 
the  machinery  for  carrying  the  first  into  effect, 
and  that  Mr.  Sabine  ought  to  be  considered  as 
a  trustee  for  the  plaintiff,  as  heir  at  law  of  Mr. 
£.  Bellamy.  The  usual  account  of  what  was 
due  to  Mr.  Sabine  must  be  taken,  and  upon 
his  being  paid,  he  must  re- convey  the  estate, 
and  pay  the  costs  of  the  plaintiff  and  of  Mr.  £• 
Bdlamy's  representatives.* 

Bellamy  v.  Sabine  and  others,  at  Westminster, 
Michaelmas  Term,  1835. 


•  See  Bulhlev  v.  fFilford,  2  Clark  &  F.'s 
P.  C.  102,  and  the  cases  there  cited,  as  to 
dealings  between  solicitor  and  clients 
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HUSBAND  AND  WIFE  —AGENCY.— EVIDKNCE 
—  PERVERSE  VERDICT. —  NEW  TRIAL. — . 
NONSUIT. 

A  hutband  U  not  liable  for  money  borrow, 
ed  hij  his  tei/e,  unlets  he  act/uiesces  in  the 
loan. 

Crestwell  shewed  cause  against  a  rule  iifVifor 
a  new  trial,  obtained  by  t/.  Bayle^,  on  the  ground 
of  the  verdict  being  apiust  evidence.     The 
facts  which,  were  not  disputed,  were  these,  as 
they  appeared  at  the  trial  before  the  under- 
sheriflf  of  Yorkshire :— 'ITie  plaintiff  and  the  de- 
fendant had  married  two  sioters.    The  latter 
was  an  exciseman,  and  carried  on  the  business 
of  his  office  at  Halifax.    His  wife  lived  on  a 
farm  belonging  to  him,  at  a  distance  of  about 
twenty  miles  from  that  town :  this  she  mana- 
ged by  herself.  The  wife  and  he  did  not  reside 
together.    It  appeared,  that  the  wife  of  the  de- 
fendant borrowed  a  sum  of  10/.  for  a  relation, 
from  the  wife  of  the  plaintiff.  It  was  not  shewn 
that  it  was  intended  or  used  for  the  purposes 
of  the  farm.    It  was  then  shewn,  that  on  ap- 
plication being  made  to  the  defendant  for  pay- 
ment of  this  sum,  he  had  said  there  had  been  a 
running  accoimt  between  the  two  wives ;  that 
he  had  no  doulit  his  wife  had  borrowed  the 
money,  and  that  he  wished  to  settle  the  action. 
This  was  the  evidence  given  at  the  time  of  the 
trial.    The  learned  person  who  sat  as  tli»«s- 
sessor,  left  it  fur  the  jury  to  say  whether,  on 
this  evidence,  they  could  safely  conclude  that 
the  sum  of  10/.  was  borrowed  with  the  hus- 
band's authority.  He  told  them,  that  the  mere 
fact  of  the  husband  afterwards  learning  that  his 
wife  had  borrowed  that  sum,  and  stating  the 
fact,  was  not  euough  to  bind  him.    The  jury 
considered  for  some  time,  and  pronounced  a 
verdict  in  favour  of  the  plaintiff  for  the  full 
amount.    The  question  now  was,  whether  that 
was  so  incorrect  a  verdict,  on  consideration  of 
the  evidence,  as  would  authorize  the  Court  in 
sending  the  cause  to  a  new  trial.    There  was 
clearly  some  evidence  to  go  to  the  jury,  as  to 
the  plaintiff's  liability;  that  being  the  case, 
the  question  ivas  for  their  consideration.  They 
had  decided  on  it,  and  it  was  not  the  custom 
with  the  Court,  under  such  circumstances,  to 
interfere  and  direct  a  new  trial.    The  present 
rule  ouglit,  therefore,  to  be  discharged. 

•/.  Baylejf,  in  support  of  the  rule,  contend- 
ed, that  there  was  in  fact  no  evidence  whatever 
to  go  to  the  jury.  If  there  was  any,  it  was  so 
slight  as  to  render  the  verdict  a  perverse  one. 
Under  these  circumstances,  it  was  only  just 
that  the  defendant  should  be  allowed  to  take 
the  opinion  of  another  juiy  on  the  evidence. 
The  present  rule  should  therefore  be  made  ab- 
solute for  a  new  trial. 

LUtledale,  J.— I  think  that  although  the  evi- 
dence  was  by  no  means  satisfactory,  yet  that 
there  was  some  for  the  consideration  of  the 
jury ;,  that  being  so,  it  oould  not  be  said  that 
the  verdict  found  by  them  was  a  perverse  one. 
Under  these  circumstances,  the  case  cannot  be 
sent  down  to  a  new  trial,  without  the  condition 


beingi  engrafted  of  payment  of  costs.    There 
was  some  evidence  for  the  jury,  though  very 
slight.    The  present  rule  may  be  made  abso- 
lute, on  the  payment  of  the  costs  of  the  former 
trial.    The  mone^  was  alleged  to  have  beeu 
lent  by  the  plaintiff  through  the  intervention 
of  his  wife.  The  application  by  the  defendant's 
wife  does  not  appear  to  have  l)een  made  in  amr 
particular  place.    The  defendant  and  his  wife 
lived  separate,  the  latter  managing  the  farm  for 
his  benefit.    If  the  money  had  been  borrowed 
for  the  purpose  of  the  farm,  it  might  have  been 
different;  but  it  was  especially  stated  to  have 
been  borrowed  for  the  purpose  of  a  relation, 
and  borrowed  by  letter.    It  it  had  been  bor- 
rowed for  the  use  of  the  farm,  it  might  have 
been  pronounced  to  have  been  borrowed  for 
the  benefit  of  the  defendant.  It  appears  to  me, 
that  the  mere  fact  of  the  loan  does  not  make 
the  plaintiff  liable.     The  question  then  is, 
whether  the  conversation  with  the  attorney's 
clerk,  on  the  occasion  of  the  demand  being 
made,  is  sufficient  to  operate  as  a  confirmation 
of  the  loan,  so  as  to  render  him  liable.    He 
said  he  had  no  doubt  his  wife  had  had  the 
money,  and  that  he  wished  to  settie  the  action: 
there  had  been  a  running  account  between  the 
two  wives,  and  other  money  lent  before.    I 
don't  think  those  statements  amount  to  an  ac- 
quiescence.   The  fact  of  his  wishing  to  settle, 
was  no  acknowledgment  of  the  oebt,  as  it 
merely  amounted  to  an  offer  to  buy  peace, 
without  any  recognition  of  the  debt. 

I  think  therefore  the  case  ought  to  go  to  a 
second  trial ;  but  I  cannot  say  tne  verdict  is  a 
perverse  one,  and  therefore  it  must  be  on  pay« 
ment  of  costs. 

Rule  absolute  accordingly,  on  payment  of 
costs.— Z>fln//5f  V.  Miles,  M.  T.  1^.  K.  B. 
P.  C. 


TAXATION  OF  COSTS. — HASTER'S  DISCRETION. 
— REVIEW  OP  TAXATION. 

The  Court  ttlll  not  interfere  softr  teitk  the 

Master's  discretion,  as  to  direct  his  report 

to  6e  revietced,  merely  on  a  suggestion  of 

the  amount  allowed  by  him  for  certain  wit^ 

nesses  being  too  much.  It  would  be  vther^ 

teise,  if  the  objection  were  to  a  certain  class 

of  allowances  made  by  him. 

Palmer  moved  for  a  rule  to  shew  cause  why 

the  Master's  taxation  in  this  case  should  not  be 

reviewed,  on  the  ground  that  the  Master  had 

allowed  certain  sum^,  which  were  suggested  to 

be  excessive.      He  was  proceeding  to  state 

charges  to  which  objection  was  made,  when 

Littledale,  J.,  said,  that  such  a  case  as  the 
one  suggested  did  not  come  mthin  that  class, 
to  which  the  interference  of  the  Court,  as.  to  the 
Master's'discretion.  were  extended.  If  it  could 
be  shewn  that  the  Master  had  allowetl  or  disal- 
lowed improperly  any  class  of  charges,  the 
Court  might  interfere ;  but  where  the  objec- 
tion was  only  as  to  the  amount  of  the  sums  al- 
lowed,  the  Court  would  never  interfere  with 
the  Master's  discretion  ;  for  if  it  were,  every 
taxation  which  took  place  would  become  the 
subject  of  an  application  to  review  the  Master's 
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opinion,  as  there  was  hardly  any  person  who 
was  aflTected  by  a  taxation  who  would  not  be 
inclined  to  object  to  it.  If  that  was  so,  every 
bill  would  in  fact  be  twice  submitted  to  taxa- 
tion, and  the  office  of  Master  rendered  almost 
useless.  The  present  application  could  not  be 
granted. 

Rule  refused.— Z>tfv  ?.  fTtthere,  M.T.  1835. 
K.  B.  P.  C. 


SMALL  DBBTOR.— 48  QbO.  3,  C.  123. — BBRVICB 
OF  NOTICB. — ^ATTORNBY  AND  CLIENT.— BXB- 
CUTION. 

1/  a  defendant,  who  has  remained  in  esecu* 
tion  twelve  succeuive  calendar  monihg/or 
a  debt  not  eaceeeUng  20/.,  wishes  to  obtain 
his  discharge,  he  must  serve  notice  of  the 
application  on  the  plaintiffs  and  not  on  his 
attorney. 

This  was  an  application  on  the  part  of  the 
defendant,  who  had  remained  in  execution 
twelve  successive  calendar  months  for  a  debt 
not  exceeding  20/.,  for  his  discliar^e,  under  the 
48  G.3,  c.  123.  The  only  peculiarity  in  this 
case  was,  that  the  notice  required  by  the  sta- 
tute and  rule  of  court  had  been  served  on  the 
attorney  in  the  cause,  instead  of  on  the  plaintiff 
in  the  action. 

Littledale,  J.— That  is  not  sufficient.  The 
practice  of  the  Court  requires  that  the  notice 
should  be  served  on  the  plaintifif  himself.  It 
ivas  more  than  probable  that  the  attorney 
would  know  nothins^  about  the  cause  after  the 
lapse  of  a  year.  Besides,  the  attorney,  after 
he  had  carried  the  cause  to  judgment  and 
execution,  was  perfectly  functus  officio.  He 
had  no  further  connection  with  it ;  and 
therefore  the  notice  on  him  was  a  service  on  a 
stranger.  Under  these  circumstances,  the  rule 
for  the  discharge  must  be  refused. 

Rule  refused.  Gibbs  v.  Grant,  M.  T.  1836. 
K.  B.  P.  C. 


shewed  that  a  copy  of  the  writ  had  been  served 
on  the  deponent,  who  described  himself  as  the 
defendant.  This,  therefore,  evidently  shewed 
who  was  the  defendant. 

««     ,    .  .  ^*"''  ^^^'  ^"^t^ 

The  decision  of  the  Court  was  subsequently 
given,  when  the  objection  taken  was  declared 
to  he  fatal.  The  real  fact  might  be  well  known; 
but  it  was  necessary  that  the  affidavit  should 
speak  for  itself,  otherwise  still  further  encroach, 
ments  might  be  made  on  the  forms.  The  rule 
must  be  discharged,  but  without  costs. 

Rule  discharged  accordingly. — Harris  v. 
Grifith  and  others,  M.  T.  1836.    K.  B,  P.  C. 


ILLEOITIMATB  CHILD. — POWBR  OF  THE  MO- 
THER TO  APPOINT  TBS*rAllENTARr  GUAR. 
1>IAN. 

The  mother  of  an  illegitimate  child  cannot  ap^ 
.point  a  testamentartf  guardian  to  the  child, 
under  12  G,  2,  c.  4.  #.  8 ;  but  having  ap^ 
pointed  a  guardian  under  a  will,  he  cannot 
Itrgalljf  daim  possession  of  the  child  from  the 
custody  ofthifse  in  whose  care  it  was  dur^ 
ing  the  lifetime  of  the  mother. 


Idavit,  to  de^ 
and  defend-- 


TITLE  OF  AFFIDAVIT. 

//  is  necessary  in  entitling  an  Oi 
scribe  the  parties  as  plaintij 
ant  in  the  cause. 

A  rule  for  setting  aside  the  service  of  the 
writ,  on  the  ground  of  misnomer,  had  been 
ol>tained  in  this  case,  to  which  cause  was  now 
shevm ;  but  a  preliminary  objection  was  taken 
to  the  form  of  the  affidavits.  Although  the 
names  of  the  parties  were  properly  stated,  and 
the  plaintiff  was  properl^  descnbed  as  the 
"  plaintiff,"  yet  the  usual  title  was  not  given  to 
the  defendants.  This,  it  was  contend^,  must 
be  held  fatal. 

On  the  other  hand,  it  was  submitted,  that  the 
plaintiff's  having  been  described  was  sufficient. 
The  heading  of  the  affidavit  was  ''  between 
Lewis  Harris,  plaintiff,  and  John  and  Edward 
Griffith."  The  last  name  was,  however,  im- 
properly spelt  Griffiths.  This,  it  was  contend- 
ed, clearly  shewed  what  was  meant.  Besides, , 
the  writ  was  attached  to  the  affidavit,  which 


A  rule  nisi  had  been  obtained  for  a  tvrit  of 
htttteas  cttrpus,  to  bring  up  the  body  of  a  child 
from  the  possession  of  a  person  named  Willis, 
in  order  that  the  applicant  might  be  entrusted 
with  its  custody.  1  he  child,  it  appeared,  was 
very  soon  after  its  birth  entrusted  to  the  care 
of  WilKs ;  but  the  mother  left  a  will,  in  which 
the  applicant  was  appointed  its  guardian.  It 
waa  now  urged,  that  proper  care  was  not  taken 
of  the  child  by  Willis ;  and  the  applicant,  who 
had  paid  all  charges  for  its  maintenance  and 
support,  therefore  claimed  the  custody  of  the 

On  the  other  hand,  the  statement  with  re- 
gard to  the  improper  treatment  of  the  child 
was  denied,  and  it  was  urged  that  the  applicant 
could  not  I^bUv  claim  possession  of  the  child, 
as  the  mother  was  not  empowered  by  the  act 
to  appoint  a  guardian.  The  section  of  the  act 
was  now  referred  to,  and  it  appeared  that  the 
&ther  only  was  thereby  authorized  to  appoint 
a  testamentary  guardian,  and  no  mention  wis 
made  of  the  mother.  It  was  therefore  con- 
tended, that  WiUis,  having  had  possession  of  the 
child  during  the  lifetime  ot  the  mother,  was 
also  now  entitled  to  retain  the  child  in  his  cus- 
tody. A  case  was^  cited,  where  the  will  of  a 
mother,  under  such  circumstances,  was  held  to 
be  void,  and  the  child  was  declared  entitled,  at 
the  age  of  14  years,  to  select  guardians  for  it- 
self in  open  Court.  The  rule  must  therefore 
be  discharged. 

In  support  of  the  rule,  it  was  submitted,  that 
the  authorities  cited  were  not  in  point.  In  them 
it  did  not  appear  that  the  father  was  dead,  as 
was  the  case  in  the  present  instance.  The 
father  being  alive,  of  course,  would  have  the 
power  to  dispose  of  the  child  as  he  thought  fit; 
and  the  mother  could  not  appoint  a  guardian. 
Willis,  however,  could  not  object  to  the  power 
of  the  applicant  as  testamentary  guardian,  as  it 
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was  from  the  mother  that  he  had  originally  re- 
ceived the  child,  and  by  desire  of  the  guardian 
that  it  had  since  remained  in  his  custody. 

Cur,  tidv,  vuli. 

The  Court,  in  giving  its  decision,  ssdd,  that 
after  the  father,  the  mother  was  the  person 
next  legally  entitled  to  the  possession  of  the 
child.  Here,  however,  a  person  standing  in  no 
decree  of  relationship  applied  that  it  might  be 
delivered  into  his  custody,  under  the  will  of 
the  mother.  The  question  was,  whether  that 
will  was  legal.  The  act  under  which  the  will 
was  made,  clearly  did  not  apply,  as  reference 
was  had  to  the  father  only,  ana  the  will  could 
not  therefore  have  any  etiect.  In  the  event  of 
the  child  not  being  properly  taken  care  of, 
however,  application  might  be  made  to  the 
Court  of  Chancery,  and  guardians  would  then 
be  appointed,  if  the  child  would  become  entitled 
to  property*  Mr.  Glover  might  by  that  metos 
be  appointed  guardian  to  the  chila ;  but  he  had 
not  as  yet  made  out  any  legal  claim  to  its  «us- 
tody.  The  rule  must  therefore  be  discharged, 
and  the  child  must  still  remain  in  the  custody 
ofWiUU. 

Rule  discharged. — Es  parte  Glover,  M.  T. 
1836.    K.B.P.C. 


ADMISSION  OFATTORNBT. — NOTICB  IN  KlNO'S 
BENCH   OFFICE. 

It  is  absolutely  necessary  for  the  usual  notice 
to  be  stuck  up  in  the  King's  Bench  Office, 
be/ore  an  attorney  can  be  admitted. 

This  was  a  motion  to  admit  an  attorney,  wbf, 
in  his  affidant,  stilted  that  he  had  omittpd  to 
affix  the  usual  notice  in  the  King's  Bench 
Office,  but  that  all  other  forms  had  been  com- 
plied with.  A  case  was  cited  in  which  an  at- 
torney was  admitted,  where  he  had  given  no- 
tice m  the  books,  at  chambers  of  a  Common 
JPleas  Judge,  instead  of  that  of  a  Judge  of  the 
King's  Bench. 

The  Court  said,  there  was  a  broad  distinction 
between  the  cases.  Here  a  notice  had  been 
entirely  omitted.  The  applicant  might  give 
fresh  notices  for  the  last  day  of  Hilary  Term. 

Rule  accordingly. — Ea  parte  Morgan,  M,  T. 
1836.    K.B.P.  C. 


TITLE   OF  DECLARATION. 

A  declaration  must  be  entitled  of  the  Court 
on  its  face,  notwithstanding  it  shall  be  so 
entitled  on  the  back. 

Cause  was  shewn  agtunst  a  rule  to  set  aside 
the  declaration,  on  the  ground  of  irregularity. 
The  irrei^ularity  was,  that  the  declaration  had 
not  been  entitled  of  the  Court  on  its  face.  It 
was  contended,  however,  that  the  proper  title 
having  been  given  on  the  back,  and  the  whole 
of  the  declaration  being  contained  in  one  sheet 
of  paper,  the  second  title  was  unnecessary. 

The  Court  said,  that  the  declaration  must  be 
entitled  as  usual,  on  its  face. 

Rule  absolute.— iifrWtiLff-  v.  fFatts,  M.  T. 
1835.    K.B.P.C. 


ATTACHMENT  FOR  NON-PAYMENT  OF  C08T9. 
—  master's  allocatur. — SPECIAL  SER- 
VICE  OF   RULE. 

Under  certain  circumstances,  where  there  is 
reason  to  believe  that  the  copy,  rule,  and 
allocatur,  hftve  come  to  the  knowledge  of 
the  defendant,  an  attorney,  a  rule  nisi /or 
an  attachment  will  be  granted,  although 
strict  personal  service  bfts  not  been  effected, 

Dowling  moved  for  a  r<ule  ni&i  for  an  attach* 
ment,  for  non-payment  of  costs  pursuant  to 
the  Master's  allocatur.  The  defendant  was  an 
attorney.  The  facts  on  which  the  application 
was  founded,  were  disclosed  in  the  affidavit  on 
which  he  moved.  It  appeared,  that  a  cleric  of 
the  attorney  had  attendfed  the  taxation  before 
the  Master,  when  more  than  one- sixth  was 
taken  off,  and  a  certain  sum  of  money  ordered 
to  be  refunded.  For  the  costs  of  taxation  of 
this  sum,  the  Judge's  order  was  made.  Pre- 
vious  to  its  being  made  a  rule  of  court,  the 
order  was  shewn  to  Mr.  Dignam,  the  attorney. 
He  then  refused  to  nay  it.  Subsequently,  the 
order  was  made  a  rule  of  court,  and  the  clerk 
of  the  attorney  to  whom  the  costs  were  to  be 
paid,  called  at  the  chambers  of  Mr.  Dignam, 
and  there  saw  the  clerk  who  had  attended  the 
taxation.  He  told  him  that  he  came  to  demand 
the  money  due  on  the  Master's  allocatur.  The 
clerk  stated  that  he  had  no  doubt  that  the 
money  would  be  paid.  Subsequently  he  called 

Sfain,  and  the  clerk  informed  him  that  Mr. 
ignam  was  expected  in  shortly.  He  accord- 
ingly waited  half  an  hour,  and  then  left  a  copy 
of  the  rule  with  the  clerk,  at  tlie  same  time 
demanding  the  sum  mentioned  in  the  alloca^ 
tur,  and  shewing  the  original  rule.  The  de- 
ponent then  told  the  clerk  to  inform  Mr.  Dig- 
nam, that  unless  the  money  was  paid,  an  ap- 
plication for  an  attachment  would  be  maae. 
The  clerk  requested  that  no  steps  might  be 
taken  until  the  next  day;  and  the  money  should 
be  paid  at  four  o'clock.The  next  day  came,  and 
four  o'clock  arrived,  but  no  money  was  paid.  Ap- 
plication was  again  made  at  the  office,  and  the 
clerk  informed  the  deponent  that  Mr.  Dignam 
was  unwell  in  the  countrjr,  that  he  had  seen 
him,  and  that  he  had  desired  the  deponent  to 
be  informed  that  the  money  should  be  paid. 
The  money  however  had  not  been  paid,  and  the 
question  was,  whether  a  rule  nisi  for  an  at- 
tachment ought  not  to  be  granted,  as  it  was 
perfectly  clear  from  what  had  passed  accord- 
me  to  the  statement  of  the  affidavit,  that  know- 
ledge of  the  rule  and  of  the  demand  had  been 
brought  home  to  Mr.  Dignam.  Although  the 
general  rule  was,  that  in  order  to  obtain  an 
attachment,  personal  service  was  necessary,  yet 
the  Court  had  on  various  occasions  in  some 
degree  relaxed  that  rule,  where  it  was  deftr 
that  the  rule  and  demand  had  come  to  the 
knowledge  of  the  party  sought  to  be  served. 

Gurney,  B.,  was  of  opinion,  that  a  sufficient 
ground  had  been  laid  for  granting  a  rule  nisi 
for  an  attachment.    And  at  the  same  time  di- 
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reeled  that  the  rule  nisi  should  be  served  at 
the  office  of  the  attorney. 

Rule  nisi  accordioflrly. 

On  a  subsequent  day  in  the  term,  the  rule 
was  made  absolute  on  an  affidavit  of  service,  no 
cause  bein)i['  shewn. 

Rule  absolute. — Rex  v.  Dignam,  M.  T. 
1836.^  Excheq. 


CHANCERY  SITTINGS, 
j4fler  Michaelmas  Ttrm,  1835. 


MMttti  CammMianni. 


Sir  t/.  B.  Bosanquet, 

1  Motions  by  Date  and 
J     Appeals. 

Sir  J,  B,  Bosanquei, 

}  Motions  by  Date  and 
Appeals. 

Sir «/.  B.  Bosanquet. 

}  Motions  by  Date  and 
Appeals. 

Sir  C,  C.  Pepys  and  Sir  J,  B.  Bosanquet. 
Saturday       ^       -  12  \  Motions  by  Date  and 
Monday        -        -  14j     Appeals. 

Sir  L.  Shadwell  and  Sir  J.  B.  Bosanquet, 

{Appeal  Cause   Peti- 
tions, Lunatic  Pe- 
titions, and  Bank, 
nipt  Petitions. 
Monday        •        •  21  |  Ditto. 


Sir  L.  Shadwell  and 
Thursday  -  Nov.  26 
Friday  -  -  -  27 
Saturday        -        -  28 

Sir  C.  C.  Pepifs  and 
Monday  -  -  30 
Tuesday  -  Dec.  1 
VTednesday  .-        -    2 

Sir  L.  Shadwell  and 
Saturday  -  -  5 
Monday         -        -    7 


Monday     • 

Tuesday     - 

Wednesday 

Thursday 

Friday  - 

Saturday 

Monday 

Tuesday 

/Wednesday 

Thursday 

Friday  . 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday  - 

SatHiday 

Monday 

Tuesday 


9ice  $|xncfll0r. 

Nov.  301 
Dec.    1 


3 

4 
5 
7 
8 
9 
10 


Motions   and 
Petitions. 


A(yd. 


.11     ] 
.12^ 


14 

16J 
16 

l/l 

18 

19 

21 

22 


The  First  Seal. 

Pleas,Demurrers,Ex- 
ceptions,  Causes,  & 
Further  Directions. 

The  Second  Seal 

Pleas,Demurrer8,Ex- 
ceptions.  Causes,  & 
Further  Directions. 

The  Third  Seal. 

Pleas  J)emurrers,£x- 
ceptions.  Causes,  & 
Further  Directions. 

The  Fourth  Seal. 

Petition-day. 


Such  days  as  his  Honor  the  Vice  Chancellor 
Alts  as  Lord  Commissioner^  are  excepted. 


Stollif  Court. 
At  the  Rolls,  at  Ten  o' Cluck. 


Thursday 

Friday  - 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday  - 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 
Friday  - 
Saturday 

Monday 
Tuesday 
Wednesday 


Dec.  3 

-  41 

-  6 

-  7 

-  8 

-  9 

-  10-i 

-  11 

-  12 

-  14 

-  16J 
.  16 

.  17 

-  18^ 
.  19 

-  21 
-22 


Motions. 

Pleas,  Demurrers, 
Causes,  Further 
Directions,  and 
Exceptions. 

Motions. 

Pleas,  Demurrers, 
Causes,  Further 
Directions,  and 
Exceptions. 

Motions. 

Pleas,      Demurrers, 
Causes,      Further 
and 


Directions, 
Exceptions. 

Motions. 

Petitions. 

Short  Causes. 

Remaining  Motions, 
Thursday      -       -  24<{      Petitions,  &  Short 
Causes  (if  any). 

Causes,  Further  Directions,  and  Petitions  by 
Consent,  every  Friday,  at  the  Sitting  of  the 
Court. 


(Pircf^rqua:  (eqititc). 


Sittings  after  Michaelmas  Term^  18d& 

Lord  Abinger. 

r  Pleas,Demurrer8,Ex- 
Thursday    -    Nov.  26  \     ceptions,  and  Fur- 
L     ther  Directions. 

{Petitions  &  Motions, 
and  business  stand- 
ing over  from  pre- 
ceding day. 


Thursday 
Friday  - 
Saturday 
Monday 

Monday 
Tuesday 
Wednesday 

Friday - 


Mr.  Baron  Aldereon* 
.     Dec.  3n 

5| 


Lord  Abi\ 


Causes. 


.  14 

-  15 

-  16 


rer. 


nge 

Petitions  &  Motions. 
■  Pleas,Demurrers,Ex- 
ceptions,  and  Fur- 
ther Directions. 


The  full  Court. 

.-^  J  Lees  V.  Moselep  (by 
'  ^^\     order). 


The  Court  will  sit  m  Gray's  Inn  Hall. 


Common  9leair. 
Thursday,  Dec.  10.— London  Adjt.-day. 


S8  AMW€r$  to  Qvme«.— Qvertef. — Editor's  Letter  Box. 

ANSWERS  TO  QUERIES.  ^^^^^^^_ 


HaSD  of  9ttartU5if. 

ARREARS  OF  CERTIFICATE  DUTY.      VOL.  10, 
P.  480. 

An  attorney,  who  has  not  practised  on  his 
own  account  since  his  last  certificate  expired, 
would  not  be  compelled  to  pay  the  arrears  of 
certificate  duty.  Ea  parte  Richards,  1  Chitt. 
Rep.  101, 102;  Ea  parte  Cunningham,  1  Bing. 
91;  7  Moore,  410;  S.  C.  2 Dowl.  P.  C.  160. 
An  affidavit  of  facts  should  be  made  whereon 
to  ground  application  for  re- admission.  See 
1  Chitty's  Archbold,  third  edition,  p.  25. 

N.  G. 


ExfiD  at  9r0pati;  atUi  Cotib^ancing. 

LBOACT  INTEREST.     VOL.  10,    P.  479. 

The  legacy  of  4000/.  not  being  recoverable 
until  after  twelve  months  subsequently  to  the 
death  of  the  testator,  it  is  quite  clear  that  no 
interest  can  be  claimed  upon  it  until  after  that 
period.  See  4  Bacon's  Abr.  434;  Stnell  ?.  iJee, 
2  Salk.  415,  pi.  2.  Toller's  Executors,  6th 
edition,  p.  312.  N.  Q. 

LEASE. — UANICRUPTCT.      VOL.  10.  p.  512. 

"Amicus"  will  find  that  the  75th  section  of  the 
Bankrupt  Act  (6  G.  4,  c.  16.)  only  relieves  the 
bankrupt  from  his  liability  in  respect  of  the 
rent  and  covenants,  &c.  of  the  lease,  in  case 
the  auis^ees  accept  the  same;  or,  on  their 
refusal,  the  bankrupt  delivers  the  lease  to  the 
lessor,  A*'%  course  is  therefore  to  reouire  the 
assignees  to  elect,  whether  they  will  accept 
B.*6  lease  or  not ;  and  on  their  declining,  the 
same  notice  thereof  should  be  given  to  the 
bankrupt,  and  unless  he  deliver  up  the  lease 
to  A,  within  fourteen  days  after  such  notice, 
he  remains  liable.  A.  has  a  remedy  against 
the  assignees,  in  case  of  their  refusing  to  elect, 
by  petition  to  the  Lord  Chancellor  (now  the 
Lords  Commissioners).  In  ex  parte  Clunes, 
1  Mad.  76,  the  assignees  were  oroered  to  elect, 
where  the  lease  was  in  the  hands  of  a  third 
person,  with  whom  it  was  deposited  as  a  secu- 
rity :  and  in  ex  parte  fFhittington,  1  Buck.  87, 
it  was  decided,  that  if  the  lease  be  determin- 
able upon  notice  at  the  will  of  the  lessor  or 
lessee,  the  bankruptcy  of  the  lessee,  and  the 
election  of  his  assignees  not  to  take  the  lease, 
had  the  same  ejfect  with  reference  to  the  eovc" 
nant  as  if  the  lessee  had  ouitted  upon  notice. 
With  respect  to  A.'s  remedy  against  C,  in  the 
case  of  Flight  v.  Bentley  and  others,  reported 
in  the  Legal  Observer.  Vol.  X.  No.  283,  the 
Vice  Chancellor,  on  the  authority  of  the  case 
of  Lucas  V.  Camer/ord,  1  Ves.  235,  held  the  de- 
fendants,  who  were  the  equitable  depositories 
of  a  lease,  liable  lor  the  rent.  In  Lucas  v.  Ca- 
merford,  the  depository  was  held  liable  even 
to  a  covenant  to  rebuild.  J.  F. 


I 


IjiSd  of  9rapa:tp  xnH  C0ti6(saticttig. 

DISCLAIMER. 

An  estate  was  devised  to  A,  and  B.,  and 
their  heirs,  to  the  use  of  the  testator's  son  for 
his  life,  with  remainder  to  the  use  of  the  said 
A.  and  B»  and  their  heirs  during  the  life  of 
the  son,  in  trust  to  preserve  contingent  re- 
mainders, with  remainder  to  the  use  of  his 
first  son  in  tail  male,  &c.  &c. :  and  the  said 
A,  and  B,  are  also  trustees  for  other  purposes 
under  the  same  will,  some  of  which  require 
active  management.  The  said  A,  died  in  the 
lifetime  of  the  testator,  and  B.  now  wishes  to 
renounce  the  trusts  of  the  will.  Can  he  dis- 
claim wholly,  or  partially?  If  wholly,  what 
will  become  of  the  trust  for  preserving  con- 
tiogent  remainders  ?  The  testator's  son  has 
the  usual  power  of  appointing  new  trustees. 
In  the  event  of  such  disclaimer,  should  he 
appoint  trustees  instead  of  the  said  A.  and  B.f 
And  would  such  mere  appointment  be  suffi- 
cient to  preserve  or  revive  the  trust  in  ques- 
tion? Or  how  should  it  be  done  for  that 
purpose  ?  N.  M.  £. 


APPOINTMENT  OF  TRUSTEES. 

Under  the  usual  power  of  appointing  trus- 
tees in  wills,  can  the  party  empowered  appoint 
a  person  to  succeed  a  trustee  who  died  Ifc/ore 
the  testator,  bearing  in  mind  the  general  rule, 
that  a  will  speaks  from  the  death  of  the  tes- 
tator (1  P.  W.  502) }  If  answered  in  the  af- 
firmative, the  reason  and  authority  are  re- 
quired. N.  M.  E. 


THE  EDITOR'S  LETTER  BOX. 


The  General  Table  of  Contents  to  the  past 
Volumes  of  this  work,  was  published  last  week, 
and  may  be  conveniently  added  to  the  Tenth 
Volume. 

The  letters  of  C. ;  "  A  Subscriber;" «'  Tyro; " 
and  J.  C,  shall  be  attended  to. 

A  "  Disputed  Decision,*'  mentioned  by  P., 
shall  be  inserted. 

We  thank  J.  B.  T.  It  always  has  been  our 
anxious  endeavour  to  publish  the  earliest  in- 
formation in  our  power ;  but  in  order  to  ac- 
commodate a  numerous  class  of  subscribers  in 
the  country,  we  are  obliged  to  go  to  press  on 
Thursday  night,  so  as  to  send  off  the  work  on 
Friday.  We  could  not  therefore  include  the 
information  he  refers  to  in  our  last  number. 

We  have  considered  the  suggestion  of  **  A 
Subscriber,"  but.  cannot  adopt  it.  He  can 
scarcely  be  aware  of  the  extent  of  the  labour 
and  expense  incurred. 

The  Queries  and  Answers  of  "  Anon ;" 
W.  H.  W.;  X,,  and  "  Civis,"  have  been  re- 
ceived. 


9Pbt  Utqal  0h^tv\^tv^ 


SATURDAY,  DECEMBER  12,  1835. 


—  «•  Qnod  magifl  ad  nob 

Pertiiiet»  et  nescire  inilam  est,  agitamtis. 


HORAT. 


NEW  UNIVERSITY.— 
LAW  DEGREES. 


Our  readers  are  aware  that  an  application 
for  a  charter  was  made  some  time  ago  hy 
"  The  London  University,"  and  that  seve- 
ral discussions  took  place  hefore  the  Privy 
Conncil,  on  the  propriety  of  conferring  a  cor- 
porate power,  which  would  carry  withi  it  the 
right  to  confer  degrees.  Sir  Charles  Wetherell 
and  others,  as  counsel,  strenuously  opposed 
the  measure ;  and  the  charter,  in  the  form 
then  applied  for,  was  refused.     In  the  early 
part  of  the  last  sessioui  Mr.  Tooke  carried 
a  motion  in  the  House  of  Commons,  by  a 
considerable  majority,  for  an  address  to  his 
Majesty  in  fovor  of  a  charter ;  and  out  of 
this  has  arisen  a  project  for  a  New  Univer* 
sity,  which  is  intended  to  confer  academical 
degrees  in  Arts,  Law,  and  Medicine.     It 
was  found  that  if  a  charter  were  granted  to 
the  institution    bearing   the  name  of  the 
London  University,  with  power  to  confer 
degrees,  the  same  privilege  must  be  allowed 
to  King's  College,  and  any  other  establish- 
ment competently  endowed  for  the  purposes 
of  education.     Tlie  present  plan  has  there- 
fore been  resorted  to.     A  new  university 
will  be  constituted,  as  we  understand,  by 
charter,   extending  to  King's  College,  to 
the   London   University  (under  the  name 
of  the  London  >Co//^^),  and  to  all  other 
"duly  qualified    seminaries  of  education, 
equal  £etciljty   for    obtaining    degrees    in 
Arts,  Law,  and  Medicine." 

It  appears  that  an  efficient  Board  of  Exa- 
miners will  be  selected  by  the  King  in  Coun- 
cil, either  from  or  in  conjunction  with  the 
several  Colleges  or  Halls  within  the  scope  of 
the  charter.  We  observe,  that  besides  the 
degrees  of  Bachelor  and  Master  of  Arts,  and 
Bachelor  and  Doctor  in  Medicine,  the  de- 
grees of  Bachelor  and  Doctor  of  Laws  will  be 
conferred;  and  we  are  therefore  called  upon, 
with  reference  to  our  own  profession,  to 
take  some  notice  of  the  project. 

VOL.  XI. — NO.  3<>6. 


Whilst  the  Heads  of  the  London  College 
and  King's  College  will  of  course  form  part 
of  the  Court  of  Examiners  in  Arts,  and  the 
Heads  of  the  College  of  Physicians  in  Medi- 
cine, we  think  the  Court,  in  reference  to 
the  Law  degrees,  ought  to  include  the 
Heads  of  the  Inns  of  Court  and  the  other 
legal  Institutions  incorporated  by  Charter 
or  Act  of  Parliament.  We  are  aware  it 
may  be  urged  that  the  Inns  of  Court  al- 
ready confer  the  degree  of  Barrister  at  Law, 
and  the  Courts  at  Westminster  confer  the 
degree  of  Attorney  at  Law  ;  but  it  is  ma- 
nifest that  if  the  degrees  of  B.  L,  and  D.  L, 
are  to  be  any  thing  more  than  nominal,  the 
Court  of  Examiners  must  not  consist  mere- 
ly of  Professors  who  examine  their  own 
pupils,  but  of  a  large,  competent,  and  inde- 
pendent body  of  men,  emment  in  the  re- 
spective branches  of  science  in  which  the 
degrees  are  to  be  conferred. 

According  to  the  regulations  of  some  of 
the  Inns  of  Court  (namely,  Lincoln's  Inn 
and  Gray's  Inn),  a  student  may  be  called  to 
the  Bar  at  the  expiration  of  three  years,  if 
he  be  twenty-one  years  of  age,  and  have 
taken  a  degree  of  A.  M.  or  B.  L.  at  Oxford, 
Cambridge,  or  Dublin  ;  otherwise  the  term 
is  five  years.  At  the  Inner  and  Middle 
Temple,  the  period  for  all  persons,  without 
any  distinction  in  favor  of  graduates,  has 
been  lately  reduced  to  three  years ;  but  the 
requisite  age  is  twenty-three  years. 

The  right  course  with  respect  to  calling 
to  the  Bar,  would  probably  be  to  give  some 
preference  in  point  of  time  to  those  who 
were  graduates,  on  the  ground  that  if  an 
efficient  examination  took  place  before  ob- 
taining the  Law  degree,  it  would  ensure 
the  possession  of  some  legal  attainments. 
Amongst  the  advantages  derived  from  the 
Inns  of  Court,  the  Common  Law  Commis- 
sioners noticed  "  that  of  its  making  known 
the  person  of  the  student,  and  exposing  him, 
if  his  character  were  disreputable,  to  more 
easy  detection  by  the  Society  before  the 
H 
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period  of  his  application  to  be  called  to  the 
Bar."  There  are  also  other  advantages 
pointed  out  by  the  Commissioners;*  and 
probably  the  consideration  of  the  regulations 
to  be  adopted  in  reference  to  the  degrees  in 
Law  to  be  granted  at  the  New  University, 
will  lead  to  the  correction  of  whatever  may 
be  defective  in  the  present  system  of  the 
Inns  of  Court,  to  some  of  which  the  Com- 
mon Law  Commissioners  refer,  and  others 
which  have  been  often  mooted  in  these 
pages. 

We  have»  at  all  events,  deemed  it  our 
duty  to  call  the  attention  of  our  readers  to 
the  subject,  in  order  that  the  profession 
may  secure  its  rights  and  interests  in  any 
arrangements  by  which  they  may  be  af- 
fected. 


Mb.  SALOMONS'  CASE. 


In  a  recent  Number  (see  ante,  p.  49—51), 
we  stated,  on  the  authority  of  the  case  In 
re  Stevenson,  2  B.  &  C.  34,  "  that  Mr.  Sa- 
lomons was  protected  by  the  last  Indemnity 
Act  in  not  making  the  declaration  required 
by  die  9  G.  4,  c.  17,  down  to  the  25th  of 
March,  1 83  6  /*  The  Court  of  Aldermen— 
whether  wisely  or  not,  it  is  not  for  us' to 
say, — resolved  to  enforce  the  letter  of  the 
law ;  and  of  course,  it  is  one  question  whe< 
ther  this  gentleman  would,  having  acted,  be 
liable  to  penalties,  or  be  protected  by  this 
act,  and  another,  whether  he  might  be 
stopped  tn  limine,  by  being  asked  whether 
he  had  made  the  declaration.  On  the  first 
question  we  have  already  stated  our  opinion, 
which  we  believe  to  be  corect.  On  the 
second,  we  insert,  from  the  Times  of  Friday 
the  4th  of  December,  the  following  opinion. 

*'  We  are  of  opinion  that  Mr.  Salomons 
might  make  and  subscribe  the  declaration 
prescribed  by  the  act  of  the  9th  G.  4,  c.  17. 
within  one  calendar  month  next  before,  or 
on  his  admission. 

''  We  further  think  that  it  will  be  the  duty 
of  the  Court  of  Aldermen,  upon  Mr.  Salo- 
mons appearing  before  them,  to  inquire  whe- 
ther he  has  signed  the  declaration  within  a 
month ;  and  if  he  acknowledges  he  has  not, 
and  then  refuses  to  sign  it,  it  will  be  the 
duty  of  the  Court  of  Aldermen  to  refuse  to 


^  See  this  Report,  7  L.  0. 500. 


admit  him,  and  to  proceed  as  upon  a  void 
election." 

"J.  Campbell. 

"  R.  M.  ROLFE. 

"  C.  E.  Law. 

*'  H.  A.  Meeewbthkb. 

"  W.  W.  FOLLBTP. 
*'  J.  MlREHOnSB.*^ 


THE  PROPERTY  LAWYER. 


DISCLAIMER. 

It  was  at  one  time  thought  that  no  estate  of 
freehold  could  be  disclaimed  in  a  court  of 
record,  on  the  ground  that  a  freehold  estate 
could  not  be  divested  by  bare  words  in  pms. 
Butler  V.  Baker's  case^  Co.  Litt.  Ill  a.  But 
it  was  decided  in  the  case  of  Tuwnson  v. 
Ttckell,  3  Barn.  &  Aid.  36,  that  a  devisee  in 
fee  may  by  deed,  without  matter  of  record, 
disclaim  the  estate  devised ;  and  this  decision 
has  been  expressly  confirmed  in  the  following 
case.  The  point  may,  therefore,  now  be  con- 
sidered as  settled : 

Replevin.  —  The  defendant  made  co^nri- 
sance  for  several  quarters  rent,  dae  to  T.  Veal 
and  J.  W.  Baugh.  It  appeared  that  the  legal 
interest  in  the  land,  in  respect  of  which  the 
rent  was  claimed,  had  vested  by  devise  in  T. 
Veal,  J.  W.  Baugh,  and  H.  Llovd,  as  trustees, 
before  any  of  the  rent  became  one.  H.  Lloyd, 
by  adeedof  Janaary  I,  1827,  recitinjir  that  he 
had  never  acted  as  trustee,  and  had  refused  Co 
do  so,  *'  in  order  to  preserve  evidence  of  such 
his  refusal,  disclaimed  all  interest  in  the  free- 
hold and  copyhold  property  devised  to  him. 
Veal,  and  Baugh."  Lloyd  died  before  the  last 
quarter's  rent  accrued.  It  was  objected,  on 
behalf  of  the  plaintiff,  that  the  deed  of  January 
1827  did  not  divest  Lloyd  of  his  legal  interest 
in  the  premises,  and  that,  therefore,  the  co|r- 
nisance  should  have  been  in  the  name  of  ul 
three  trustees,  except  as  to  the  last  quarter. 
Upon  this,  the  verdict  was  taken  for  the  whole 
amount,  with  leave  for  the  plaintiff  to  move  to 
reduce  it  to  the  amount  due  for  one  quarter. 
Humphry  having  obtained  a  rule  niei  accord- 
ingly, Tslfourd,  Serjeant,  and  ArehbM, 
shewed  cause.  They  relied  on  Thwnson  r. 
TickeU,  d  B.  &  Aid.  31,  [see  also  Nichelson  r. 
fFardsworth,  2  Swanst.  3o5,  371,  where  all  the 
cases  on  disclaimer  are  collected]  in  which  it  was 
held  that  a  devisee  in  fee  may,  by  deed,  without 
matter  of  record,  disclaim  the  estate  devised. 
And  Humphry  not  being  able  to  adduce  any  au- 
thority impugning  that  case. 

The  Court,  concurring  in  the  principle  there 
laid  down,  and  approving  of  it  as  reasonable, 
discharged  the  rule.  Btghre  v.  Crook,  2  Bioff. 
70.    NTS.  '      ^ 
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CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT.     (1835.) 


THB    ACT    FOR  AMENDING   THE   BANKRUPTCY 

COURT  ACT,  5  &  6  W.  4,  c.  29. 
Tbb  purpose  of  the  present  act  is  to  remedy 
some  defects  in  the  Bankruptcy  Court  Act, 
and  to  improve  the  administration  of  justice  in 
that  Court.  After  reciting  that  act,  it  enacts 
that  out  of  the  cash  belonging  to  the 
estates  of  bankrupts,  or  to  suitors  in  matters 
of  bankruptcy,  that  now  lies  or  shall  hereafter 
lie  dead  and  uninvested  on  securities  in  the 
Bank  of  England,  in  the  name  of  the  said  Ac- 
countant General,  orofthe  Accountantin  Bank- 
ruptcy thereafti^r  mentioned,  any  sum  or  sums 
not  exceeding  in  the  whole  the  sum  of  three 
hundred  thousand  pounds,  shall  and  may,  by 
▼irtue  of  any  order  or  orders  of  the  Lord  High 
Chancellor  to  be  made  for  that  purpose,  from 
time  to  time  be  placed  out  in  one  entire  sum 
or  in  parcels,  in  the  name  of  the  said  Account- 
ant General  or  of  the  said  Accountant  in  Bank- 
ruptcy, after  the  appointment  of  the  said  last- 
mentioned  accountant,  ou  such  government  or 
parliamentary  securities  as  in  and  by  such  or- 
der or  orders  shall  be  directed ;  and  such  se- 
curities shall  be  carried  to  an  account  to  be 
intituled  ''The  Bankruptcy  Fund  Account," 
subject  to  such  rules  and  orders  as  the  Lord 
High  Chancellor  shall  think  fit  to  prescribe  for 
the  purposes  herein  mentioned,     (s.  1.) 

The  sum  advanced  to  credit  of  Bankrupts 
Compensation  Account  is  to  be  repaid  by  oraer 
of  Lord  Chancellor,    (s.  2.) 

The  Lord  Chancellor  is  to  appoint  an  Ac- 
countant in  Bankruptcy,    (s.  3.) 

The  bankrupts'  estates  are  to  be  transferred 
into  the  name  of  the  Accountant  in  Bank- 
ruptcy,   (s.  4.) 

By  the  6  G.  4,  c.  16,  it  is  enacted,  that 
the  assignees  shall  file  a  certificate  in  the  office 
of  the  Lord  Chancellor's  Secretary  of  Bank- 
rupts, containing  an  account  of  the  names  of 
creditors  to  whom  unclaimed  dividends  are 
due,  and  of  the  amount  of  such  dividends ;  and 
power  is  thereby  given  for  the  investment  of 
such  dividends;  and  after  the  expiration  of 
three  years  the  Lord  Chancellor  is  empowered 
to  order  the  same  to  be  divided  amongst  and 
paid  to  the  other  creditors  in  manner  therein 
mentioned  ;  by  the  6th  section  of  this  act,  so 
much  of  the  said  act  as  directs  the  filing  of  the 
said  certificate,  and  the  investment,  division, 
and  payment  of  such  unclaimed  dividends,  is 
repealed,    (s.  5.) 

And  the  unclaimed  dividends  are  to  be 
paid  into  the  Bank  to  the  credit  of  the  Ac- 
countant General,  or  when  appointed,  to  the 
Accountant  in  Bankruptcy,     (s.  6.) 

If  any  assignee  shall  have,  either  in  his 
own  hands,  or  at  any  bankers,  or  otherwise 
subject  to  his  order  or  disposition,  or  shall 
know  that  there  is  or  are  in  the  hands  or  sub- 
ject to  the  order  and  disposition  of  himself 
and  any  co-assignee  or  co-assignees,  or  of  any 


or  either  of  them,  any  unclaimed  dividend  or 
dividends  amounting  in  the  whole  to  the  sum 
of  twenty  pounds,  or  any  such  undivided  sur- 
plus as  af(»resaid  amounting  to  the  sum  of 
twenty  pounds,  such  assignee  shall,  as  to  any  such 
now  existing  unclaimed  dividend  or  divicfends, 
within  one  year  after  the  passing  of  this  act, 
and  as  to  any  future  diviaend  or  dividends 
within  three  calendar  months  next  after  the 
expiration  of  one  year  from  the  time  of  the 
declaration  and  order  of  payment  of  such  future 
dividend  or  dividends,  either  pay  the  same  to 
the  creditor  or  creditors  or  other  the  person 
or  persons  entitled  to  the  same  respectively,  or 
cause  a  certificate  thereof  respectively  to  be 
filed  in  the  office  of  the  Lord  Chancellor's  Se- 
cretary of  Bankrupts,  containing  a  full  and 
true  account  of  the  name  or  names  of  the  cre- 
ditor or  creditors  to  whom  such  unclaimed 
dividend  or  dividends  is  or  are  respertively  due, 
and  of  the  amount  of  such  diviaend  or  divi- 
dends respectively ;  and  shall  in  like  manner, 
as  to  any  such  now  existing  undivided  surplus 
as  aforesaid,  within  one  year  after  the  passing 
of  this  act,  and  as  to  any  such  future  undivided 
surplus  as  aforesaid  within  three  calendar 
months  next  after  the  expiration  of  one  year 
after  the  final  declaration  of  dividends,  cause  a 
certificate  stating  the  full  and  true  amount  of 
such  surplus  to  be  filed  in  the  office  of  the  said 
Secretary  of  Bankrupts ;  and  every  certificate 
to  be  filed  as  aforesaid  shall  be  signed  by  the 
assignee  or  assignees  filing  the  same ;  and 
every  assignee  who  sihall,  according  to  the  pro- 
visions of  this  act,  be  bound  to  file  such  certi- 
ficate as  aforesaid,  and  who  shall  make  default 
in  filing  the  same,  shall  be  charged,  in  account 
with  the  estate  of  the  bankrupt,  with  interest 
upon  the  amount  of  such  unclaimed  dividend 
or  dividends  or  undivided  surplus  as  aforesaid, 
to  be  computed  from  the  time  at  which  such 
certificate  is  hereby  required  to  be  filetl,  at  the 
rate  4)f  five  pounds' per  centum  per  annum,  for 
such  time  as  he  shall  thenceforth,  either  solely 
or  together  with  any  co-assignee  or  co-assig- 
np^,  or  other  person  or  persons,  retain^such 
dividend  or  dividends  or  undivided'surplus,  as 
the  case  may  be,  and  also  with  such  further 
sum  as  the  Lord  Chancellor  or  the  Court  of 
Review  shall  direct,  not  exceeding  in  the  whole 
at  the  rate  of  twenty  pounds  per  centum  per 
annum,  to  be  computed  from  the  time  afore- 
said ;  and  every  assignee  shall,  within  one 
year  next  after  the  filing  of  any  such  certifi- 
cate as  aforesaid,  pay  or  cause  to  be  paid  into 
the  Bank  of  England  to  the  name  of  the  Ac- 
countant General  of  the  High  Court  of  Chan- 
cery, or  of  the^  Accountant  in  Bankruptcy, 
when  such  last-mentioned  officer  shall  nave 
been  appointed,  to  be  carried  to  the  said  ac- 
count to  be  intituled  "  The  Unclaimed  Divi- 
dend Account,"  the  full  amount  of  the  un- 
claimed dividends  mentioned  in  such  certifi- 
cate, or  so  much  thereof  as  shall  not  have  been 
then  paid  to  the  creditor  or^creditors  or  other 
person  or  persons  entitled  thereto,  and  also 
the  full  amount  of  such  undivided  surplus  as 
aforesaid ;  and  if  any  assignee  sliall  make  de- 
fault in  sucli  payment  it  shall  be  lawful  for  the 
II  2 
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L  )rd  Chaneellor  or  the  said  Court  of  Review, 
on  petition  or  otherwise,  to  order  that  such 
sum  or  sums  be  forthwith  paid  into  the  Bank 
of  England  in  manner  aforesaid,  together  with 
such  further  sum  to  be  charged  on  such  assig- 
nee or  assignees,  or  other  party  or  parties  per- 
sonally, as  to  the  said  Lord  Chancellor  or  to 
the  said  Court  may  seem  fit,  not  exceeding 
at  and  after  the  rale  of  twenty  pounds  per  cen- 
turn  per  annum  on  the  sum  or  sums  so  with- 
held, to  he  computed  from  the  filing  of  such 
certificate  up  to  the  time  of  payment  of  such 
sum  or  sums,  and  also  to  make  such  further 
order  as  to  costs  as  the  justice  of  the  case  shall 
seem  to  require:  Provided  always,  that  no 
sucli  certificate  as  aforesaid  of  any  unclaimed 
dividend  or  dividends  shall  be  filed  until  the 
expiation  of  one  year  after  the  declaration 
and  order  for  payment  of  such  dividend  or 
dividends,    (s.  7.) 

Certificates  are  to  be  given  to  assignees, 
on  production  of  which  the  Bank  of  England 
shall  receive  the  sums  therein  mentioned)  and 
give  receipts  for  the  t^ame.    (s.  8.) 

The  interest  is  to  be  received  by  the 
Governor  and  Company  of  the  Bank.     (s.  9  ) 

Out  of  "  The  Bankruptcy  Fund  Account," 
there  shall  be  paid  by  the  Governor  and 
Company  of  the  Bank  of  England,  by  vir- 
tue of  anv  order  or  orders  of  the  Lord  Chan- 
cellor to  i>e  made  for  that  purpose,  to  the  said 
Accountant  in  Bankruptcy,  such  salary  or  year- 
ly sum  as  the  Lord  High  Chancellor  may  by 
any  order  or  orders  direct,  not  exceeding  the 
yearly  sum  of  eight  hundred  pounds,  and  also 
to  the  clerks  of  the  said  Accountant  in  Bank- 
ruptcy such  sums  by  way  of  salary  as  the  Lord 
Chancellor  shall  by  order  direct,  and  also  any 
further  sum  to  the  said  accountant  in  bank- 
ruptcy which  may  be  necessary  or  expedient  to 
defray  the  expenses  of  stationery,  and  other 
necessary  expenses  of  the  said  Accountant,  if 
any,  to  be  by  him  incurred  in  discbarge  of 
the  duties  imposed  upon  him  by  this  act ;  but 
nothing  hereinbefore  contained  shall  authorize 
the  Lord  Chancellor  to  order  the  payment  in 
any  one  year  of  any  sum  exceeding  the  sum  of 
one  thousand  pounds  for  the  payment  of  the 
salaries  of  the  said  clerks,  and  the  discharge 
of  such  expenses  of  stationery  and  other  inci- 
dental expenses  as  aforesaid,     (s.  10.) 

The  Lord  Chancellor  may  appoint  additional 
clerks  if  necessary.     Cs.  1 1 .) 

The  Accountant  is  not  to  retain  any  fees  or 
emoluments  whatever,    (s.  12.) 

A  retiring  allowance  is  given  to  Charles 
Elley.    (s.  13.) 

The  Lord  Chancellor  may  direct  interest 
from  securities  to  be  carried  to  the  Secretary  of 
Bankrupt's  account,     (s.  14.) 

The  salaries  are  to  be  paid  on  such  days 
as  the  Chancellor  shall  direct,    (s.  15.) 

If  the  fund  is  not  sufficient  at  any  time, 
then  the  securities  are  to  be  sold.     (s.  16.) 

The  securities  purchased  may  be  changed. 
(s.  17.) 

The  cash  in  the  bank  belonging  to  bank- 
rupts' estates  to  be  one  common  and  general 
cash.    (8.  18.) 


The  expcnces  of  proceedings  under  this 
act  arc  to  be  paid  out  of  the  fund.     (s.  19.) 

If  money  be  not  sufficient  for  the  pur* 
poses  of  this  act,  tlie  same  to  be  made  good 
by  parliament,     (s.  2<).) 

It  will  be  remembered  by  our  readers 
that  the  vacancy  in  the  Court  of  Review,  occa* 
sioned  by  the  death  of  Sir  A  Pell,  has  not  beea 
filled  up.  It  is  now  enacted  that  the  court  in 
future  is  to  consist  of  one  Chief  Judge  and  two 
Judges ;  and  in  the  event  of  death  or  removal 
of  a  registrar,  the  vacancy  to  be  supplied  by 
deputy  registrar,  acting  under  him.    (s.  21.) 

Annual  returns  are  to  be  made  to  parlia* 
ment  of  the  following  accounts :  first,  the 
Bankruptcy  Fund  Account;  second,  the  In- 
terest arising  from  the  Bankruptcy  Fund  Ac*. 
count;  third,  the  Unclaimed  Dividend  Ac- 
count ;  fourth,  the  Secretary  of  Bankrupt's  Ac« 
count ;  fifth,  the  Secretary  of  Banknipt's  Com- 
pensation Acccmnt;  the  fourth  and  fifth  of 
such  accounts  to  have  appendixes  attached 
to  them,  detailing  all  payments  made  from 
such  accounts,  and  to  whom  made,  and 
whether  as  salaries,  compensations,  or  other 
allowances,    (s.  22.) 

The  following  Section  relates  to  the  Subdi* 
vision  Courts.  It  recites  that  by  the  said 
first-recited  act  it  is  enacted,  that  the  six 
commissioners  therein  mentioned  may  be 
formed  into  two  Subdivision  Courts,  consist- 
ing of  three  commissioners  for  each  court, 
for  the  purposes  therein  mentioned ;  and 
that  all  references  and  adjournments  by  a 
single  commissioner  to  a  Subdivision  Court  by 
virtue  of  the  said  act  shall  be  to  the  Subdivision 
Court  to  which  he  belongs,  unless  the  said 
commissioner,  in  case  of  the  sickness  of  some 
one  or  more  of  the  commissioners  of  such  Sul>- 
division  Court,  or  for  other  sufficient  cause, 
shall  think  fit  otherwise  to  direct ;  and  enacts 
that  in  case  of  the  non-attendance  of  any  one  or 
more  of  the  commissioners  of  either  of  the 
said  Subdivision  Courts,  to  be  duly  summoned 
ior  that  purpose,  the  reference  shall  not  be  of 
necessity  to  the  other  Subdivision  Court,  but  it 
shall  and  may  be  lawful  for  the  remuning 
commissioner  or  commissioners  of  such  Sub- 
division Court  to  call  in  and  require  the  attend- 
ance of  either  or  any  of  the  commissioners  of 
the  other  of  the  said  Subdivision  Courts,  and 
that  such  commissioners  may  form  a  Subdivi- 
sion Court  for  the  purposes  of  the  said  recited 
act  as  fully  and  eflTectually  as  either  of  the  two 
Subdivision  Courts  so  now  authorized  to  be 
formed  as  aforesaid,     (s.  23.) 

The  three  following  sections  we  also  give 
entire,  as  they  relate  to  the  power  given  to  the 
Court. 

The  said  Court  of  Review  and  either  of 
the  said  Subdivision  Courts,  and  also  any  judge 
or  commissioner  of  the  Court  of  Bankruptcy, 
shall  have  power  to  administer  oaths  on  affida- 
vits to  be  sworn  liefore  them  respectively  in 
matters  of  bankruptcy  in  all  cases  where  the 
same  may  be  administered  by  a  master  in  ordi- 
nary or  extraordinary  of  the  High  Court  of 
Chancery,  and  to  take  for  every  such  oath,  ex- 
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ccpt  wbere  sucli  oath  «hall  be  administered  to 
an  affidavit  entitled  in  the  Court  of  Bankrupt- 
cy  or  in  the  Court  of  Review,  the  fee  of  one 
shilling  and  sixpence,  which  said  fee  shall  be 
payable  and  paid  accordingly ;  and  that  all 
such  fees  shall  be  accounted  for  and  paid  over 
to  the  Chief  Registrar  of  the  said  Court  of 
Bankruptcy,  and  be  carried  to  the  account  of 
the  second  schedule  of  fees  annexeil  to  the  said 
first-recited  act,  and  be  applied  to  the  purposes 
of  the  said  schedule. 

Sec.  25  recites,  that  doubts  have  been  enter- 
tained whether,  by  the  terms  of  the  said  first- re- 
cited act,  the  said  Court  of  Review  and  Subdivi- 
sion Courts  have  been  effectually  made  Courts  of 
Record ;  and  whether  the  said  courts  have  upon 
an  examination  before  them  the  same  powers  of 
commitment  for  the  pur))ose  of  enforcing  dis- 
covery  as  were  vested  in  commissioners  of 
bankrupt  under  the  acts  of  parliament  relating 
to  bankrupts  in  force  at  the  time  of  the  passing 
of  the  said  first-recited  act ;  and  it  is  expedient 
Chat  such  doubts  be  removed,  and  that  such 
powers  as  are  herein-after  mentioned  should 
be  given  to  the  several  judges  and  commission- 
ers acting  under  the  authority  of  the  said  first- 
recited  act ;  be  it  enaicted,  and  it  is  hereby  de- 
clared, that  the  said  Court  of  Review  and  the 
said  several  Subdivision  Courts  respectively 
shall  henceforth  be,  and  shall  be  deemed  and 
taken  from  and  after  the  passing  of  the  said 
first-recited  act  to  have  been.  Courts  of  Re- 
cord, and  shall  and  may  have  and  exercise  all 
iuch  powers  of  commitment  as  were  vested  in 
commissioners  of  bankrupt  acting  as  such  at 
the  time  of  the  passing  of  the  said  first  recited 
act,  and  shall  and  may  have,  use,  and  exercise  all 
the  powers,  rights,  pVirileges,  and  incidents  of 
a  Court  of  Record,  as  fully  to  all  intents  and 
purposes  as  the  same  are  used,  exercised,  and 
enjoyed  by  any  of  his  Majesty's  courts  of  law 
at  Westminster;    and  all  orders  h»rctofore 
pronounced  and  all  acts  done  by  the  said  Court 
of  Review  and  Subdivision  Courts  respectively 
shall  be  deemed  and  taken  to  have  been  pro- 
nounced and  done  by  the  said  Courts  respec- 
tively as  Courts  of  Record ;  and  every  judge 
or  commissioner  appointed  or  to  be  appointed 
by  virtue  of  the  said  first-recited  act  sitting 
alone  and  acting  in  execution  of  the  duties  im- 
posed upon  him  as  such  judge  or  commissioner 
shall  have,  use,  exercise,  and  enjoy  all  the 
powers,  rights,    privileges,    aud  exemptions 
of  a  Court  of  Record :  Provided  always,  that 
nothing  herein  contained  shall  be  deemed 
or  taken  to  authorize  or  empower  any  such 
jadge  or  commissioner  sitting  alone  to  im- 
pose any  fine  or  commit  for  a  contempt  of 
court,  but  every  contempt  of  any  such  judge 
or  commissioner    sitting    alone    and  acting 
as  aforesaid  shall  be  cognizal>le  by  the  said 
Court  of  Review,    to  which  the  same  may 
be  referred  by  any  such  judge  or  commissioner 
as  aforesaid ;  and  the  said  Court  of  Review 
shall  have  full  power  to  deal  with  the  same  as 
a  contempt  of  the  said  Court  of  Review  :  Pro- 
vided also,  that  nothing  herein  contained  shall 
be  deemed  or  uken  to  diminish  or  affect  the 
power  by  the  said  first-recited  act  given  to  any 


such  judge  or  coraraisMoner,  of  committing 
any  person  examined  before  him  to  any  mes- 
^eLrr  or  other  oflicer  of  the  Court  of  Bank- 
ruptcy.  See  further  as  to  tbis  f  c?,«"^.^.^.*^^^^ 
of  ^lr.Commissioner  Fane,  10  L.  O.  ?^'^ff' 
By  this  section  the  point  in  this  case  is  settled. 
'The  powers  and  authorities  given  by  this 
act  to  the  Lord  Hi«h  Chancellor  shall  and  may 
be  exercised  in  like  manner,  and  are  hereby 
given  to  the  Lord  Keeper  or  l^^^ds  Commi^ 
sioners  for  the  custody  of  the  great  seal  re- 
spectively for  the  time  being,     (s.  -^o.; 


THE  RIGHTS  OF   ALIENS  IN  THIS 
COUNTRY. 


In  the  present  article  we  shall  consider 
the  restrictions  under  which  aliens  in  this 
country  are  placed,  so  far  as  they  are  affect- 
ed  by  the  regulations  of  police. 

Previous  to  the  56  Geo.  3,  several  scatter- 
ed enactments  as  to  the  poUce  regulating 
aHens,  are  to  be  found  in  the  statute  book. 
That  act,  however,  embodied  them,  and 
added  new  ones,  as  well  as  repealed  several 
of  the  old  ones.  The  provisions  of  it  were, 
however,  only  temporary,  and  after  various 
renewals  from  time  to'/time.  it  was  finally 
superseded,  by  the  7  G.  4.  c.  64.  Ihat 
act  was  perpetual,  and  extends  to  both 
Great  Britain  and  Ireland.  It  is  now 
the  code  of  our  law  on  the  subject.  The 
provisions  of  it  may  be  considered  m  two 
points  of  view :  first,  as  to  aliens  and  their 
duties:  secondly,  the  officers  of  govern- 
ment,  and  others  engaged  in  fulfiUing  the 
requisities  of  the  act.  ,.  -j  j 

First,  as  to  aliens.  They  may  be  divided 
into  two  classes.  First,  those  who  were 
in  this  country  at  the  time  of  passing  this 
act;  and  secondly,  those  who  came  for  the 
first  time  here  since  the  year  1826,  when 
the  act  passed.  By  the  first  section,  it  is 
provided  ••  that  every  alien,  who  shall, 
at  the  commencement  of  this  act,  be  in 
this  realm,  shall  on  the  same  day,  or  with- 
in fourteen  days  thereafter,  make  a  decla- 
ration in  writing  of  his  or  her  place  of 
abode,  names,  rank,  occupation  and  des- 
cription ;  and  if  a  domestic  servant,  then 
also  the  place  of  abode,  names,  rank  and 
description,  of  his  or  her  master  or  mistress, 
and  of  the  country  and  place  from  whence 
he  or  she  came,  or  of  which  he  or  she  is  a 
native,  and  of  the  time,  when  he  or  she  last 
came  from  foreign  parts  into  this  realm; 
and  shall,  within  the  said  fourteen  days, 
transmit  such  declaration  by  the  post,  if  in 
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Great  Britain,  or  to  one  of  his  Majesty's 
Principal  Secretaries  of  State  at  the  Alien 
Office  in  Westminster,  and  if  in  Ireland,  to 
the  Chief  Secretary  of  the  Lord  Lieutenant 
or  Chief  Governor  of  Ireland ;  such  declara- 
tion heing  signed  hy  the  party  making  it,  if 
he  or  she  be  able  to  write,  or  otherwise 
being  attested  by  a  magistrate  of  the  place, 
or  by  the  officiating  minister  of  the  parish, 
or  by  one  or  more  of  the  churchwardens,  or 
overseers  of  the  poor  of  the  parish  or  town- 
ship, where  such  alien  shall  be :  Provided 
always,  that  one  declaration  shall  be  suffi- 
cient for  a  parent  or  parents,  and  any  num- 
ber of  children,  if  made  in  manner  aforesaid 
by  the  father,  or  in  case  of  his  death  or  in- 
capacity, by  the  mother." 

Next  (sec.  3)  it  is  provided,  "  that  every 
alien,  who  shall  after  the  commencement  of 
this  act,  arrive  in  any  part  of  the  United 
Kingdom  from  foreign  parts,  or  pass  from 
Great  Britain  to  Ireland,  or  from  Ireland  to 
Great  Britain,  shall  immediately  after  such 
arrival  or  passage,  deliver  to  the  chief  offi- 
cer of  the  customs,  at  the  port  of  debarka- 
tion, any  passport  which  shall  be  in  his  or 
her  possession,  and  declare  in  writing  to 
such  chief  officer,  or  verbally  make  him  a 
declaration,  to  be  by  him  reduced  into  writ- 
ing, of  the  name  of  the  vessel  in  which  he 
or  she  shall  have  arrived,  and  also  of  his  or 
her  names,  rank,  occupation,  and  descrip- 
tion, and  if  a  domestic  servant,  then  also 
the  names,  rank,  and  description  of  his  or 
her  master  or  mistress;  and  shall  also  in 
like  manner  declare  the  country  and  place, 
from  whence  he  or  she  shall  then  have 
come,  and  die  place  within  this  realm  to 
which  he  or  she  is  then  going,  and  the 
name  of  the  place  of  abode  of  the  person 
within  this  r^m  (if  any)  to  whom  he  or  she 
is  known,  which  declaration  shall  be  made 
in,  or  reduced  into  such  form  as  shall  be 
approved  of  by  one  of  his  Majesty's  Princi- 
pal Secretaries  of  State ;  and  if  any  such 
alien  coming  into  this  realm,  shall  neglect 
or  refuse  to  deliver  up  his  or  her  passport, 
he  shall  forfeit  and  pay  the  sum  of  5/. ;  and 
if  he  or  she  neglect  or  refuse  to  make  such 
declaration,  or  shall  wilfully  make  any  false 
declaration,  he  or  she  shaU  be  punished  in 
the  manner  hereinafter  mentioned ;"  that 
is,  according  to  s.  9,  by  a  fine  not  exceeding 
50/.,  or  imprisonment  not  exceeding  six 
months,  on  conviction  before  two  justices. 

By  sec.  4,  it  is  required  that  the  officer 
of  Customs  shall  register  such  declaration, 
and  deliver  a  certificate  of  it  to  the  alien. 

When  the  alien  arrives  at  the  place  to 
which  he  has  declared  it  to  be  his  intention 


to  go,  if  that  place  is  within  five  miles  of 
Westminster,  he  must 'produce  his  certifi- 
cate at  the  Alien  Office,  Westminster,  and 
declare  in  writing  at  what  place  he  intends 
to  reside.  If  the  place,  however,  mentioned 
in  the  certificate,  is  more  than  five  miles  from 
Westminster,  he  must  make  a  similar  decla- 
ration as  to  his  intended  place  of  residence, 
and  transmit  it  by  post  to  the  Alien  Office, 
if  that  place  is  in  Great  Britain,  but  if  in 
Ireland,  to  the  Chief  Secretary  for  Ireland- 
Should  an  alien  omit  to  make  or  transmit 
such  a  declaration  or  certificate,  or  make 
or  transmit  a  false  one,  he  will  be  liable  on 
conviction  before  two  justices  to  50/.  penal* 
ty,  or  six  months'  imprisonment.  By  sec.  7, 
every  alien  is^required,  on  the  1st  of  Janu- 
ary and  1st  of  July  in  every  year,  or  with- 
in a  week  after  either  of  those  days,  to  make 
a  declaration  in  writing  of  his  place  of  resi- 
dence, and  the^place  in  which  he  intends  to 
reside.  This  declaration  is  to  be  trans- 
mitted by  the  post  either  to  the  Alien 
Office,  or  to  the  Chief  Secretary  for  Ireland, 
according  to  the  place  of  residence,  and  in 
case  of  neglect,  or  false  declaration  made  or 
transmitted,  similar  penalties  to  those  last- 
mentioned  will  be  incurred. 

By  the  provisions  of  sect.  8,  although  the 
usual  time  for  declaring  the  place  of  residence 
is  once  in  six  months,  the  alien  may  be  re- 
quired to  make  such  a  declaration  so  often  as 
the  Principal  Secretary  of  State  or  Chief  Se- 
cretary shall  think  proper.  The  requisition  is 
to  be  made  either  by  warrant  of  such  Secre- 
tary,or  by  notice  in  the  London  or  Dublin  (ga- 
zette. In  case  of  neglect,  he  is  liable  to  the 
penalties  last-mentioned.  When  such  de- 
claration has  been  made  as  is  mentioned  in 
any  of  the  above  cases  and  duly  transmitted, 
a  certificate,  setting  forth  his  name,  rank, 
occupation,  and  description,  as  well  as  place 
of  abode,  shall,  within  three  days,  be  made 
out  and  transmitted  by  post  to  the  alien .  If 
he  should,  without  lawful  excuse,  not  have 
such  certificate,  or  reside  in  a  different 
place  from  that  mentioned  in  the  certificate, 
he  will  be  liable  to  a  penalty  of  20/.  The 
refusal  or  neglect  to  produce  such  certificate, 
when  required  by  a  justice  of  the  peace,  is 
to  be  considered  sufficient  proof  of  non- 
possession  of  such  certificate. 

Should  any  alien  be  desirous  of  receiving 
Iiis  passport  on  his  departure  from  the 
realm,  he  must,  by  section  11,  notify  hia 
wish  to  the  Alien  Office,  Westminster,  or 
the  Chief  Secretary's  Office,  Dublin,  stating 
at  the  same  time  the  port  from  which  he 
intends  to  embark.  The  proper  clerk  will 
transmit  such  passport  to  the  chief  officer  of 
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tiie  Coatoms  fit  the  port  so  mentioned,  to 
be  delivered  by  him  to  the  alien  on  his 
making  a  declaiation  in  writing  of  his  in- 
tention to  depart.  Should  the  alien  refuse 
to  make  such  declaration,  or  to  deliver  it 
duly,  he  will  be  liable  to  a  penalty  of  5/. 
In  case  of  any  of  the  certificates  before- 
mentioned  beuig  mislaid  or  destroyed,  a 
new  one  may  be  obtained  from  the  proper 
audiority,  on  producing  a  statement,  signed 
by  a  magistrate,  setting  forth  that  he  is 
satisfied  tibat  the  alien  has  conformed  with 
the  statute. 

We  come  next  to  consider  those  provi- 
sions of  the  act  which  affect  officers  and 
other  persons  not  aliens,  engaged  in  its 
execution.  It  is  provided,  by  sect.  2, 
'*  that  the  master  of  every  vessel  which, 
alter  the  commencement  of  this  act,  shall 
azrive  in  this  realm  from  foreign  parts,  shall 
immediately  on  his  arrival  declare  in  writ- 
ing to  the  chief  officer  of  the  Customs  at  the 
port  of  arrival,  whether  there  is,  to  the  best 
of  lus  knowledge,  any  alien  on  board  his 
vessel,  and  whether  any  alien  hath,  to  his 
knowledge,  landed  therefrom  at  any  place 
within  this  realm ;  and  shall  in  his  said  de- 
claration specify  the  number  of  aliens  (if 
any)  on  board  his  vessel,  or  who  have,  to 
his  knowledge  landed  therefrom,  and  their 
names^  rank,  occupation  and  description,  as 
far  as  he  shall  be  informed  thereof;  and  if 
the  master  of  any  such  vessel  shall  refuse 
or  neglect  to  make  such  declaration,  or  shall 
make  a  false  declaration,  he  shall  for  every 
such  offence  forfeit  the  sum  of  20/.,  and  the 
further  sum  of  10/.  for  each  alien  who  shall 
have  been  on  board  at  the  time  of  the  arrival 
of  such  vessel,  or  who  shall  have,  to  his 
knowledge,  landed  therefrom  within  this 
realm,  whom  such  master  shall  wilfidly  have 
refused  or  neglected  to  declare ;  and  in  case 
such  master  shall  neglect  or  refuse  forth- 
with to  pay  such  penidty,  it  shall  be  lawful 
for  any  officer  of  the  Customs,  and  he  is 
hereby  required,  to  detain  such  vessel  until 
the  same  shall  be  paid:  Provided  always,  that 
nothing  hereinbefore  contained  shall  extend 
to  any  mariner  whom  the  master  shall  cer- 
tify in  writing  by  himself  subscribed  to  be 
actually  employed  in  the  navigation  of  such 
vessel  during  the  time  that  such  mariner 
shall  remain  so  actually  employed ;  which 
certificate,  so  subscribed,  every  such  mas- 
ter is  hereby  required  to  give." 
I  By  the  provisions  of  sect.  5,  the  Officer 
of  Customs  must  transmit  die  declaration 
of  every  master  of  a  vessel,  and  every  pass- 
port, and  a  true  copy  of  the  before-men- 
tioned  certificate,  if  in  Great  Britain^  to  the 


Alien  Office ;  and  if  in  Ireland,  to  the  Chief 
Secretary  for  Ireland.  For  the  certificates 
given  under  the  act  no  fee  or  reward  is  to 
be  taken,  and  if  any  is  taken,  the  person 
taking  it  will  be  liable  to  a  penalty  of  20/. ; 
and  in  case  of  neglect  on  the  part  of  any 
officer  to  comply  wich  the  provisions  of  the 
act,  he  shall  be  liable  to  a  similar  penalty 
(sec.  13).  It.  is  further  provided,  by  sec- 
tion 14,  that  forging,  or  uttering  knowing 
to  be  forged,  any  declaration  or  certificate 
before-mentioned,  or  if  any  such  certificate 
shall  be  obtained  by  misrepresentation,  the 
person  offending  shall  be  liable  to  a  penalty 
of  not  less  than  50/.,  or  not  exceeding 
six  months  imprisonment.  In  section  15^ 
a  limitation  of  proceedings  for  the  re- 
covery of  penalties  is  introduced,  by  which . 
they  must  be  instituted  within  six  months 
after  the  commission  of  the  offence, 
except  as  to  declarations  on  departure, 
which  are  punishable  within  six  months 
after  th^  alien's  return  to  this  country.  By 
the  same  section  the  tribunal  established  for 
the  consideration  of  such  offences  is  that  of 
two  justices  of  the  peace,  who  are  to  have 
power  for  the  purpose  of  enforcing  the  pay- 
ment of  penalties,  to  commit  the  offender 
for  any  time  not  exceeding  six  calendar 
months,  unless  the  penalty  be  sooner  paid. 
An  account  of  these  convictions  is  to  be 
transmitted  to  government.  No  certiorari 
or  other  writ  is  to  be  allowed  for  die  re- 
moval of  such  convictions. 

Finally,  in  section  16,  there  is  a  general 
proviso  "  that  nothing  in  this  act  contained 
shall  affect  any  foreign  ambassador  or  pub- 
lic minister  duly  authorised;  nor  any  do- 
mestic servant  of  any  soch  foreign  am- 
bassador or  public  mkuster,  registered  as 
such  according  to  law,  or  being  actually 
attendant  upon  such  ambassador  or  minis- 
ter ;  nor  any  alien  who  shall  have  been  con- 
tinually residing  within  this  realm  for  seven 
years  next  before  the  passtag  of  this  act, 
and  obtained  frtun  the  Alien  Office  a  certi- 
ficate thereof;  nor  any  alien  in  respect  of 
any  act  done  or  omitted  to  be  dbne,  who 
shall  be  under  the  age  of  faorteen  years  at 
the  time  when  such  act  was  to  done  or 
omitted  to  be  done :  Provided  always,  that 
if  any  question  shall  arise  whether  any  per- 
son alleged  to  be  an  alien,  and  to  be  8ub« 
ject  to  the  provisions  of  this  act,  is  an  alien 
or  not,  or  is  or  is  not  subject  to  the  said 
provisions  or  any  of  them,  the  proof  that 
such  person  is,  or  by  law  is  to  be  deemed 
to  be,  a  natural  bom  subject  of  his  Ma- 
jesty, or  a  denizen  of  this  kingdom,  or  a 
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naturalized  subject,  or  that  such  person,  if 
an  alien,  is  not  subject  to  the  provisions  of 
this  act,  or  any  of  them,  by  reason  of  an 
exception  contained  in  this  act  or  other- 
vrise,  shall  lie  on  the  person  so  alleged  to 
be  an  alien,  and  to  be  subject  to  the  provi- 
sions of  this  act." 

Thus  the  law  stands,  with  respect  to  the 
police  of  aliens.  From  examining  the  pro- 
visions of  it,  it  would  seem  that  foreigners 
in  this  country  are  watched  with  consider- 
able severity,  and  placed  under  restrictions 
of  no  very  friendly  description.  It  is  how- 
ever highly  creditable  to  those  gentlemen 
who  have  the  regulation  of  the  Alien  Office, 
that  unless  a  very  strong,  or  indeed  a  gross 
case  is  made  out,  and  the  intention  of  the 
alien  is  shewn  to  be  fraudulent,  no  hostile 
proceedings  are  taken  under  the  act. 

One  thing  more  may  be  remarked^  that 
the  directions  given  to  the  alien  in  his  cer- 
tificate obtained  at  the  Alien  Office,  bx% 
written  in  English,  French,  and  German. 
Thus  every  facility  is  affi)rded  to  the  alien, 
which  can  fairly  be  expected  for  obeying 
the  provisions  of  the  legislature. 
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COPYHOLDS. 

[  Con  eluded  from  />.  8 1 .] 
Curtesy  and  Dower, 

16.  That  after  the  thirty-first  day  ofDecem- 
ber,  one  thousand  eight  hundred  and  thirty-siXf 
all  customs  relatinff  to  curtesy  and  dower,  or 
freebench  in  lands  held  by  copy  of  court  rail, 
shall  cease  and  determine,  except  customs  r^ 
lating  to  dower  or  freebench  out  of  lands  whic^ 
shall  have  been  granted  out  to  be  held  by  copy 
of  court  roll  for  any  life  or  lives,  where  there 
bhall  not  be  in  the  manor  of  which  such  lands 
may  be  parcel  a  custom  under  which  the  lord 
of  such  manor  is  compellable,  on  the  death  ot 
the  person,  or  all  or  any  of  the  persons  for 
whose  life  or  lives  such  lands  shall  have  been 
so  granted  out,  to  regrant  such  lands  to  be  held 
by  copy  of  court  roll. 

17.  That  the  widow  of  every  husband  who 
shall  die  after  the  thirty-first  day  of  December, 
one  thousand  eight  hundred  and  thirty-six,  shall 
be  entitled  to  dower  or  freebench  out  of  all 
lands  held  by  copy  of  court  roll,  of  or  to  which 
such  husband  shall  at  the  time  of  his  death  be 
seised  or  entitled,  either  at  law  or  in  equity,  in 
case  such  husband  shall  be  seised  of  or  entitled 
to  such  lands  for  an  estate  or  interest,  which, 
if  he  had  held  such  lands  in  free  and  common 
socage,  would  have  entitled  his  widow  to  dower 
in  or  out  of  the  same. 

18*  That  when  a  husband  shall  die  after  the 


thirty-flrst  day  of  December,  one  thountnd  eighi 
hundred  and  thirty-sis,  seised  of  or  entitleato, 
either  at  law  or  in  equity,  any  lands  held  by 
copv  of  court  roll  for  any  life  or  lives,  under  Sr 
grant  which  immediately  previous  to  and  at 
the  time  of  the  decease  of  such  huaband  shall 
dot  be  a  grant  expectant  on  the  determination 
of  any  prior  grant  of  the  same  lands  to  be  held 
by  copy  of  court  roll,  and  such  husband  shall 
be  so  seised  or  entitled  for  the  whole  estate  and 
interest  then  subsisting  under  the  grant  under 
which  he  shall  be  so  seised  or  entitkd  as  afore- 
said, and  there  shall  be  in  the  manor  of  winch 
the  lands  are  parcel  a  custom  under  which  the 
lord  of  such  manor  is,  on  the  death  of  the  per- 
son, or  of  all  or  any  of  the  persons,  for  whose 
life  or  lives  such  lands  shall  have  been  granted 
out  to  be  held  by  copy  of  court  roll  compel- 
lable to  res^rant  such  lands  to  be  held  hv  copy 
of  court  roll  for  anv  life  or  lives,  the  widow  of 
such  husband  shall  be  entitled  to  dower  or 
freebench  out  of  such  lands,  in  the  same  man- 
ner in  every  respect  as  if  her  husband  bad  been 
seised  or  entitled  lo  such  lands  for  an  estate  or 
interest,  which,  if  he  had  held  the  same  in  free 
and  common  socage,  would  have  entitled  her 
to  dower  in  or  out  of  the  same. 

19.  That  every  widow  who  shall  be  entitled 
under  this  act  to  dowef  or  freebench  out  of 
lands  held  by  copy  of  c^urt  roll,  shall  be  en* 
titled  for  such  dower  or  freebench  to  one  equal 
third  part  of  such  lands  during  her  life,  and 
shall  be  entitled  to  such  dower  or  freebench. 
notwithstanding  she  would  not,  according  to 
the  custom  of  the  manor  of  which  the  lands 
may  be  parcel,  have  been  entitled  to  any 
dower  or  freebench  out  of  such  lands  if  this 
act  had  not  been  passed;  and  every  widow 
shall  have  the  same  rights  and  remedies  for 
the  recovenr  of  such  dower  or  freebench 
as  such  wiaow  would  have  had  if  this  act 
had  not  been  passed,  and  bhe  would  have 
been  entitled  to  such  dower  or  freebench  ac- 
cording to  the  custom  of  the  manor  of  which 
the  lands  out  of  which  she  is  entitled  to  such 
dower  or  freebench  are  parcel,  and  shall  be 
admitted  to  the  lands  to  which  she  may  be- 
come entitled  for  her  dower  or  freebench ;  and 
every  widow  shall,  in  respect  of  her  admission 
to  such  knds,  pay  to  the  lord  of  the  manor  of 
which  such  lands  are  parcel  the  same  fine  as 
any  other  nerson  shall  be  liable  to  pav  to  such 
lord  on  bemfi[  admitted  to  such  lands  for  an 
estate  for  life:  Provided  nevertheless.  That 
nothing  herein  contained  shall  be  deemed  or 
taken  to  render  any  widow  liable,  on  being 
admitted  to  any  lands  to  which  she  shall  be- 
come entitled  for  her  dower  or  freebench 
under  this  act,  to  pay  to  the  lord  of  the  manor 
of  which  such  lands  are  parcel  a  greater  fine 
than  she  would,  according  to  the  custom  of 
the  manor  of  which  the  lands  are  parcel,  have 
been  liable  to  pay  on  being  admitted  to  her 
dower  or  freebench  in  or  out  of  such  lands  in 
case  this  act  had  not  been  passed ;  and  all  the 
laws  relating  to  dower  out  of  lands  held  in  free 
and  common  socage  shall,  »o  far  as  drcum* 
s'tances  and  the  diSerent  tenures  will  admits 
apply  to  dower  and    freebench  to  which  m 
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ynAfm  sliall  ^t  entitled  under  thifl  act  in  lands 
held  by  copy  of  court  roll,  except  that  in  any 
iarrender  to  the  use  of  a  husband  of  lands 
held  by  copy  of  court  roll,  it  may  be  declared 
that  hts  widow  shall  not  be  entitled  to  dower 
or  freebench  out  of  such  lands ;  and  except 
that  erery  deed  by  which  it  shall  be  declared 
that  a  widow  shall  not  be  entitled  to  dower  out 
of  any  lands  held  by  copy  of  court  roll,  shall 
be  entered  on  the  court  rolls  'of  the  manor  of 
which  such  lands  are  parcel ;  and  except  that 
eTcry  will  in  which  a  declaration  shdl  be  made 
affecting  the  dower  of  any  widow  out  of  lands 
held  by  copy  of  court  roll,  shall  be  duly  exe- 
cuted For  the  devise  of  lands  held  by  copy  of 
court  roll,  and  it  shall  not  be  necessary  for  the 
husband  to  surrender  such  lands  to  the  use  of 
his  will. 

20.  That  this  act  shall  not  extend  to  the 
dower  of  any  widow  who  shall  hare  been  or 
ahall  be  married  before  the  first  day  of  Janu- 
unf  one  thousand  eight  hundred  and  thirty- 
seven,  and  shall  not  gi?e  to  any  will,  deed, 
contract,  engagement  or  charge,  executed, 
entered  into  or  created  before  the  Jirst  day  of 
January  one  thousand  ^fht  hundred  and  thirty- 
seven,  the  effect  of  defeating  or  prejudicing 
any  right  to  dower. 

21.  That  the  husband  of  every  woman  who 
shall  die  after  the  thirty -first  day  of  December 
one  thousand  eight  hundred  and  thirty^ijs  shall 
be  entitled  for  his  life  as  tenant,  by  the  cur- 
tesy of  England,  to  the  entiretv  of  all  lands 
held  by  copy  of  court  roll  by  sucn  husband  and 
wife  in  her  right  at  the  time  of  her  decease,  in 
case  such  husband  and  wife  in  her  right  shall 
be  seised  of  or  entitled  to  such  lands  either  at 
law  or  in  equity,  for  an  estate  or  interest, 
which,  if  such  husband  and  wife  had  in  her 
right  held  such  lands  in  free  and  common 
socage,  would  have  entitled  such  husband  to 
curtesy  in  or  out  of  the  same ;  and  such  hus- 
band shall  be  so  entitled,  as  tenant  by  the 
curtesy  of  England,  to  lands  so  held  by  copy 
of  court  roll  by  him  and  ^is  wife  in  her  right, 
notwithstanding  he  would  not,  according  to 
the  custom  of  the  manor  of  wUch  such  lands 
are  parcel,  have  been  tenant  by  the  curtesy  of 
such  lands  if  this  act  had  not  been  passed;  and 
every  husband  shall  have  the  same  rights  and 
remedies  for  the  recovery  of  the  lands  held  by 
copy  of  court  roll  to  which  he  shall  be  entitled 
under  this  act,  as  tenant  by  the  curtesy  of 
England,  as  he  would  have  had  if  this  act  had 
not  been  passed,  and  he  would  have  been  en* 
titled  to  such  lands,  as  tenant  by  the  curtesy 
of  England,  according  to  the  custom  of  the 
manor  of  which  the  lands  are  parcel,  and  shall 
be  admitted  thereto,  and  shall,  in  respect  of 
such  admission,  pay  to  the  lord  of  such  manor 
the  same  fine  as  any  other  person  shall  be 
liable  to  pay  to  such  lord  on  being  admitted  to 
such  lands  for  an  estate  for  life :  Provided 
nevertheless,  that  nothing  herein  contained 
shall  be  deemed  or  taken  to  render  any  hus- 
band liable,  on  being  admitted  to  any  lands  to 
which  he  shall  become  entitled  as  tenant  by 
the  curtesy  of  England  under  this  act,  to  wi 
to  the  lord  of  the  manor  of  which  such  Umds 


are  parcel  a  greater  fine  than  he  would,  ac* 
cording  to  the  custom  of  the  manor  of  which 
the  lands  are  parcel,  have  been  liable  to  pay 
on  being  admitted  as  tenant  by  the  curtesy  of 
England  of  such  lands  in  case  this  act  had  not 
been  passed ;  and  all  the  laws  relating  to  an 
estate,  as  tenant  by  the  curtesy  of  £ngi|md,  in. 
lands  held  in  free  and  common  socage  shall, 
so  far  as  circumstances  and  the  different  tenures 
will  admit,  apply  to  an  estate  under  this  act, 
as  tenant  by  the  curtesy  of  England,  in  lands 
held  bycopy  of  court  roll. 

22.  That  this  act  shall  not  entitle  any  hus- 
band, as  tenant  by  the  curtesy  of  England,  to 
any  lands  held  bj  copy  of  court  roll  by  him  and 
his  wife  in  her  nght,  in  case  such  husband  and 
wife  shall  have  been  or  shall  be  married  liefore 
the  first  day  of  January  one  thousand  eight 
hundred  and  thirty-seven. 


UNQUALIFIED  PRACTITIONERS  AT 
THE  SESSIONS. 


To  the  Editor  of  the  Legal  Observer. 

Sir, 
NotwiTHSTANDiNO  the  asscrtious  of  your 
Correspondent  D.  H.,  P-  41,  and  of  Mr. 
Heaton,  p.  55,  with  reference  to  the  case 
of  Rea  V.  Collins,  I  must  beg  to  differ  with 
the  former,  as  to  his  definition  of  a  "  false 
pretence,"  and  with  them  both,  as  to  the 
22  Geo.  2,  c.  46,  having  **  nothing  whatever 
to  do  with  the  case." 

By  the  22  Geo.  2,  c.  A^,  s.  12,  it  was  en- 
acted,  *^  that  no  person  whatsoever  should  act 
as  a  solicitor,  attorney  or  agent,  or  sue  out 
any  process  at  any  general  or  quarter  sessions 
of  the  peace  for  any  connty,  &c.,  either  with 
respect  to  matters  of  a  civil  or  criminal  nature, 
unless  such  person  should  have  been  admitted  an 
attorney  ot  one  of  his  Majesty's  Courts  ot 
Record,  &c.,  under  the  penalty  of  50/.'*  By 
the  7  &  8  Geo.  4,  c.  29,  s.  53,  it  was  enacted, 
"  that  if  any  person  shoidd,  by  any  false  pre~ 
tenc^ijbtdln  from  any  other  person  any  chat- 
tel, money,  or  valuable  security,  with  intent  to 
cheat  or  adraud  any  person  or  the  same,  every 
such  offender  should  be  guilty  of  a  misdemean- 
our, and  being  conricted  thereof,  should  be 
liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of 
seven  years,  or  suffer  such  other  punishment, 
by  fine  or  imprisonment,  or  both,  as  the 
Cfourt  should  award." 

That  it  is  not  necessary,  (as  was  correctly 
stated  by  Mr.  Rotch),  in  order  to  bring  a  case 
within  the  meaning  of  this  act,  that  tlte  pre- 
tence should  be  by  words,  (or  as  asserted  by 
D.  H.,  by  allegation),  see  Res  v.  Henry  Freeth, 
R  &  R.  C.  C.  122,  and  Rew  v.  Story,  R.  &  R. 
C.  C.  81,  whereby  it  was  decided  that  the 
acts  and  conduct  of  the  party,  without  any  verbal 
representations  of  a  false  and  fraudulent  nature, 
are  sufficient.  If,  therefore,  Collins  acted  as  an 
attorney,  he  was  clearly  guilty  of  a  misdemean- 
our, within  the  meaning  of  the  last  mentioned 
act.  Supposing,  however,  that  he  renresentf^ 
himself  to  be  ^  agent  merely,  (in  which  case 
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Mr.  HeatoD  stated,  in  his  addren  to  the  Jury, 
that  the  indictment  miut  fall  to  the  ground  *), 
atiU  it  would  appear  that  Collins  was  liuilty  of 
*'  a  false  pretence, "  since  under  the  provisuMir 
of  the  22  O.  2,  c.  46,  he  couUL  mitp  act  a* 
eucht  oi  being  urn  iiriiiiie^  of  one  of  hU  Ma^ 
jeity'e  Courts  of  Record  at  H^eUminsier, — ^The 
mere  fact,  therefore,  of  his  representing  him- 
self as  an  agent:  capable  of  undertJd&ug  the 
prosecutrix's  case,  was  a  false  pretence  of  his 
being  an  attorney,  and  rendered  biin  liable  to 
transportation  under  the  5dd  sec.  of  the  /  &  B 
0.4,  C.29. 

I  think  it  will  appear  from  the  above,  that, 
so  far  from  having  "  nothiug  whatever  to  do 
with  the  case,"  the  22  G.  2,  c.  46,  is  the 
very  means  by  which  the  offence  of  Collins  is 
brought  within  the  scope  of  the  7  &  8  G.  4, 

I  shall  be  obliged  bv  the  insertion  of  this 
letter  in  your  valuable  Journal. 

1. 1.  L. 

[The  Law  on  this  subject  has  been  suffi- 
ciently discussed,  and  it  must  rest  for  the  pre- 
sent.   Ed.J 


DEFECTS  OF  THE  ACT  FOR  THE 

ABOUTION  OF  FINES  AND 

RECOVERIES. 

To  the  Editor  of  the  Legal  OLeerver. 
Sir, 
I  BEG  leave  to  direct  the  attention  of  your 
readers,  and  particularly  those  who  are  mem- 
bers of  the  legislature,  to  a  very  serious  and 
important  omission  in  this  act  (3  &  4  W.  4, 
G.  74),  as  far  as  the  practical  effect  thereof  is 
concerned. 

By  sect.  41,  it  is  enacted,  **  That  no  assur- 
ance by  which  anv  disposition  of  lands  shall  be 
effected  under  this  act  bv  a  tenant  in  tdl 
thereof"  (except  leases  therein  mentioned) 
"  shall  have  any  operation  under  this  act,  un- 
less it  be  inroUed  m  his  Majesty's  High  Court 
of  Chancery  within  six  calendar  months*  after 
the  execution  thereof." 

The  omission  I  allude  to  consists  in  the  act 
not  going  on  to  provide  for  the  case  of  the 
tenant  in  tail  beinr  nt  a  distance  beyond  seas, 
and  in  not  extending  the  time  for  inrolment 
accordingly ;  and  my  attention  has  been  ealled 
to  the  subject  by  an  actual  case  of  hardship 
which  has,  to  my  knowledge  recently  occurred, 
where  a  purchase  deed  under  tliis  act  was  pro- 
perly executed  bj  jparties  in  one  of  our  colonies, 
and  all  the  reqmsites  of  the  act  there  complied 
with,  but  in  consequence  of  the  dutance,  and 
other  circumstances  over  which  the  parties 
had  no  controtti,  the  deed  was  not  returned  to 
this  country  within  the  six  months,  so  as  to  be 
legaUy  inrolled.  The  parties  being  resident 
abroad,  a  fresh  deed  must  be  sent  out,  and 
provided  they  wait  until  a  ship  \zjust  about  to 
sail,  and  then  execute  the  deed  and  send  it  off 


•  The  words  of  the  act  are,  that  no  person 
shall  act  as  an  attorney,  solicitor^  or  agent,  on- 
less  admitted  an  attorney. 


immediately t  it  mav  be  here  in  time  for  inroU 
ment;  but  ships  have  been  known  to  make 
more  than  a  six  months'  passage  from  parts 
abroad, — from  New  South  Wales  and  Van  Die- 
mans  Lund  for  instance, — ^in  which  cases  it  will 
be  next  to  impossible  (even  if  parties  executing 
the  deeds  strictly  attend  to  written  instruc- 
tions) to  receive  them  back  in  time  for  inroll- 
ment.* 

The  carelessness  of  the  legislature,  or  of  the 
framers  of  the  act,  is  the  more  provoking,  as 
they  eridently  contemplated  the  possibility  (not 
vepr  remote  vou  will  say)  of  parties  executing 
being  abroad,  for,  by  sect.  83,  it  is  enacted,- 
**  That  in  those  cases  where  by  reason  of  resi- 
dence beyond  seas^  &c.  any  married  woman 
shall  be  prevented  from  making  the  acknow- 
ledgment required  by  the  act  b^ore  a  Judge, 
or  a  Master  in  Chancery,  or  any  of  the  Per- 
petual (Commissioners,  it  shall  be  lawful  for 
the  Court  of  Common  Pleas,  or  any  Judge  of 
that  Court,  to  issue  a  commission  specially 
appointing  any  persons  therein  named  to  be 
(commissioners  to  take  the  acknowledgment 
by  any  married  woman  therein  named  by  any 
such  deed  as  aforesaid." 

Again,  among  the  "  Regulse  Generates  of 
Hilary  Term,  1834,"  issuea  bv  the  Judfi:es  in 
pursuance  of  the  act,  is  the  following :  "  And 
It  is  hereby  further  ordered,  that  the  certi- 
ficates and  affidavits  vending  the  same,  shall, 
within  one  month  from  the  taking  of  the  ac- 
knowledgment, be  delivered  to  the  proper 
officer  (such  proper  officer,  be  it  remembered, 
being  resident  in  London,)  under  the  said  act, 
and  that  the  officer  shall  not  after  that  time 
receive  the  same  without  the  direction  of  the 
Court  or  a  Judge." 

Probably  the  above-mentioned  are  cases  in 
which  "the  Court  or  a  Judge"  would  "direct" 
the  officer  to  receive  the  certificates  and  affida- 
vits; but  why  is  not  the  time  here  abo  en- 
larged, so  as  to  meet  the  circumstances  of  the 
case  of  parties  residing  abroad  ? 

Lex. 
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FUMDS  VXSTBO  IN  TKUSTXXS. 

Mr.  Editor, 
In  perusing  lately  your  298th  number,  voL  10, 
p.  524, 1  could  not  help  bein^  struck  with  the 
decision  of  the  Lords  Commissioners,  in  the 
matter  ex  parte  fFathins,  in  re  Kidder,  with  re- 
spect to  funds  vested  in  trustees.  The  decision  is 
somewhat  novel  in  its  kind.  The  reasons  assign- 
ed ftr  resolving  that  the  trust  property  in  the 
hands  of  the  bankrupt  trustee  should  be  in- 
cluded in  his  assets,  are,  1st,  A  fraud  upon 
the  Life  Assurance  Company;  2dly,  An  im- 
position upon  the  public :  in  the  former,  as 
giving  more  shares  for  the  benefit  of  one  man 
than  the  regulations  of  the  society  usually 


*  This  defect  was  pointed  out  some  time  ago 
in  these  pages,  and,  we  understand,  was  brought 
to  the  notice  of  Sir  John  CampbeU,  the  Attor« 
ney  Oeneral^  and  a  remedy  promised.    Ep. 


Disputed  Ikcisiou9.'^(M9wmcesy/ the  Prof &niau.^Supe^  RoUi,      99 


ftdmit  of:  in  the  latter,  that  a  fictitious  credit 
Ib  thereby  likely  to  arise  in  flavour  of  the 
trustee,  by  holding  himself  up|[to  the  world  as  . 
the  beneficial  owner  of  funds  which  in  reality 
do  not  belong  to  him.  If  this  be  true,  might 
not  the  same  be  contended  with  regard  to 
trusts  in  general  ?  How  is  it  that  we  so  often 
find  stock  in  the  public  funds  standing  in  the 
name  or  names  of  a  trustee  or  trustees,  with- 
out a  single  word  concerning  the  ceiiui  que 
trust  ?  However  the  polii7  oftrade  may  deem 
it  expedient,  that  when  one  panner  lends  his 
name  to  a  firm  for  the  purpose  of  upholding 
its  credit,  and  of  giving  it  a  lustre  not  its  own, 
he  shall,  as  to  the  world,  and  in  case  of  bank- 
ruptcy, be  deemed  to  all  intents  and'purposes 
a  partner  hon^  Me;  yet  has  it  never  been 
thus  positive  with  respect  to  trustees,  whatever 
opportunity  they  may  possess  thereby  of  de- 
frauding those  beneficially  interested,  or^even 
the  public,  by  assuming  a  false  proprietorship. 
Again,  whatever  may  be  the  private  regulations 
of  a  corporation  or  public  society,  so  far  as  they 
think  fit  to  fall  in  unison  with  the  laws  of  the 
land,  yet  when  once  they  run  counter  thereto, 
DO  bye-law  which  they  may  enact  will  have  any 
effect  or  binding  influence  on  its  members. 
The  circumstance  of  one  man  holding  more 
than  the  limited  number  of  shares  in  a  public 
society  can  work  no  decided  harm  to  that 
society,  except  in  imagination.1^  At  all  events 
not  sufficient  to  overthrow  the  settled  prin- 
ciples of  the  laws  ot  the  land.  But  inde- 
pendent of  all  this,  the  decision  of  the  learned 
Lords  Commissioners  seems  to  have  been  made 
in  the  very  teeth  of  the  section  79,  6  0.  4, 
c.  16  (which,  by  the  by,  onghtjto  be  read  in 
connection  with  s.  73),  where  it  appears  that 
when  a  trustee  of  stock  in^a  public,>ompany 
becomes  bankrupt,  it  shall  be  lawful  for  the 
Chancellor  on  petition  (notwithstanding  all 
i>ye-laws  of  any  society  to  the  contraij)  of  the 
persons  entitled  to  the  possession  of  the  re- 
ceipts, &c.  to  convey  the  sud  stock  funds  to 
f  uch  person  or  persons  as  the  Lord  Chancellor 
shall  think  fit,  upon  the^same  trusts  as  the  said 
estate,  interest,  stock,  funds  or  annuities,  were 
subject  to  before  the  bankruptcy. 

F. 


GRIEVANCES  OF  THE  PROFESSION. 


been  able  to  see  the  gentleman  (v^om  he 
meant  he  did  not  say) ;  that  he  lived  at  an 
hotel  at  the  top  of  St.  James's-street,  and  thiLt 
possibly  I  might  find  bt»  there;  or  I  might  call 
again  in  a  week.  Really,  Sir,  tb»  4aea  seem 
to  me  most  improper  conduct,  and  I  do  trust 
that  you  will  make  it  public. 
Nw.  26,  1835.  J.  C. 


DELAYS  AT  THE  CVRSITOR'S  OFFICE. 

Sir, 
On  Monday  last,  having  received  instructions 
from  a  client  in  Worcestershire,  I  left  at  the 
Cursttor's  Office  a  writ  otjusticiest  a  pntcipe 
for  it,  and  half-a-crpwn  for  sealing'.it.  You 
may  remember  that  both  Tuesday  and  Wed- 
nesday were  seal  days.  I^|was  promised  the 
writ  on  Tuesday.  I  called  for  it  on  Wednes- 
day morning,  when  a  person  attending  there 
(not  the  bag-bearer  or  messenger)  saio,  there 
had  been  no  seal  on  Tuesday,  and  it  was  not 
readv.  I  called  again  this  morning,  when  the 
bag-bearer  or  messenger  said,  Jhat  he^had  not 


SUPERIOR  COURTS. 
Slontf  Court. 

PRACTICE.  —  SUPPLEMENTAL  BILL.  — 
DEMURRER. 

j4  Suppiementat  Bill  shtntld  not  state  facts 
which  were  known,  but  not  brought  before 
the  Court  on  the  hearing  of  the  original 
suit,  and  it  should  shew  a  transmission  of 
the  suit. 
This  was  a  demurrer  to  a  supplemental  bill. 
The  facts  of  the  case  were  these : — ^A  testator 
by  his  will  appointed  three  persons.  Tinkler, 
1  odd,  and  Hadleigh,  his  trustees  and  execu- 
tors. His  creditors  filed  a  bill  for  the  admi- 
nistration of  the  estate,  and,  pending  the  pro- 
ceedings, Tinkler,  the  acting  executor,  died. 
The  cause  came  to  a  hearing  m  the  absence  of 
Tinkler's  representatives,  and  a  decree  was 
made,  by  which  it  was  ordered  that  the  Masteiv 
in  pursuing  certain  inquiries  which  were 
thereby  directed,  should  not  disturb  the  acr 
counts  of  the  deceased  trustee,  and  should 
credit  the  surviving  trustees  with  a  sum  of  700/., 
which  they  had  pud  to  Tmkler  in  his  lifetime. 
One  of  the  parties  to  the  original  bill  having 
subsequently  become  bankrupt,  his  assignees 
filed  the  present  supplemental  bill,  which 
brought  Tinkler's  representative  before  the 
Court,  and  prayed  that  an  account  might  be 
taken  of  TmUer's  estate,  in  aid  of  certain  new 
inquiries.  To  so  much  of  the  bill  as  sought 
to  disturb  Tinkler's  accounts  this  demurrer 
ivas  filed. 

Mr.  Bichersteth  and  Mr.  Garratt,  in  support 
of  the  demurrer,  contended  that  this  bill  was 
improper,  inasmuch  as  it  contained  facts  which 
haa  not  been  before  the  Court  at  the  time  the 
original  decree  was  pronounced.  The  Court 
had  finally  settled  the  question  of  Tinkler's 
accounts,  and  consequently  the  plaintiffs  had 
now  no  right  to  seek  to  have  them  re-opened. 
Mr.  Pemberton,  contrh. 
His  Honour  the  Master  of  the  Rolls  said,  that 
he  did  not  feel  any  doubt  about  the  case,  al- 
though the  record,  as  it  at  present  stood,  was 
certunly  very  singular.  A  supplemental  bill 
ought  to  grow  out,  as  it  were,  of  the  original 
suit :  it  ouglit  at  least  to  state^me  transmission 
of  interest,  or  some  fact  which  was  necessary 
to  the  carrying  on  of  the  original  suit.  In  the 
present  bill  there  was  nothing  of  a  supplemen- 
tal nature.  As  far  as  it  regarded  bringing  the 
representative  of  Tinkler  before  the  Court,  it 
was  regular,  but  in  no  other  respect.  He 
should  therefore  allow  the  demurrer. 

Wilson  V.  Todd,  at  Westminster,  Michaelnias 
Term,  1835.    M.  R. 
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8BBVICB  OF  WRIT  OP  SUMMONS. — OBPBND- 
ANT  KBBFING  OUT  OP  THE  WAT. — DISTRIN- 
GAS. 

Ifii  ihfill  appear  thai  the  defendant  keeps  out 
of  the  way,  in  order  that  he  map  not  he 
served  with  a  writ  of  summons,  the  Court 
will  ft  ant  If  dtstrin^aa,  nlthough  the  usual 
number  of  calls  and  appointments  shall  not 
have. (teen  made. 

This  was  a  motion  for  a  writ  of  distringas 
against  defendant.  It  appeared  from  the  affi- 
davits, that  two  letters  had  been  written  to  the 
defendant,  informing  him  of  the  desire  of  the 
plaintiff  to  serve  him  with  a  writ  of  summons ; 
or  in  the  event  of  his  bein^  unable  to  do  so,  to 
apply  for  a  distringas  agamst  him.  The  de- 
ponent had  also  on  two  occasions  called  at  the 
defendant's  house,  and  had  seen  his  sons,  who 
had  told  him  that  their  father  was  determined 
he  would  not  l)e  served.  Thejr,  however,  point- 
ed out  a  letter  box,  and  said,  if  a  letter  was 
placed  therein,  it  would  reach  the  defendant's 
hands.  The  second  letter  alluded  to,  was  ac- 
cordinglyp  laced  in  the  box,  but  still  the  de- 
fendant could  not  be  met  with.  Under  these 
circumstances,  it  was  contended,  that  a  dls' 
iringas  should  issue. 

The  Court  said,  that  although  the  regular 
number  of  calls  and  appointments  had  not  been 
made,  as  the  defendant  evidently  kept  out  of 
the  way,  the  application  might  be  granted. 

Rule  Grantea. — Hickman  v.  Dallimore,  M, 
T.  1835.    K.  B.  P.  a 


ACTION  AGAINST  CORPORATION  BT  BUR0B86. 
— RIGHT  TO  INSPECT  CORPORATE  BOOKS 
TO  PROVE  THE  CLAIM. 

j4n  attorney  having  brought  an  action  against 
a  corporation  for  business  done,  has  no  right 
to  inspect  the  cttrporate  books  for  the  pur- 
pose  of  proving  hts  claim,  although  he  shall 
be  a  burgess, 

A  motion  was  made  for  a  rule,  calling  upon 
the  mayor  of  Berwick-upon-Tweed  to  shew 
cause  why  the  plaintiff  in  this  case  should  not 
be  permitted  to  inspect  the  corporation  books. 
The  plaintiff  was  an  attorney,  and  had  done 
aome  business  for  the  corporation,  for  which 
he  brought  the  present  action.  Jn  order  to 
prove  a  portion  of  hh  claim,  he  was  desirous 
of  inspecting  the  books  of  the  corporation, 
which,  it  was  contended,  he  was  entitled  to  do 
as  a  buivess. 

The  Court,  however,  refused  to  grant  the 
rule.  The  plaintiff's  demand  had  nothing  to 
do  with  the  affairs  of  the  corporation.  If  the 
plaintiff's  right  as  a  burgess  was  affected,  he 
might  persist  in  the  justice  of  his  claim ;  but 
here  his  privilege  was  in  nowise  called  in 
question.  If  the  books  were  necessary  to  make 
out  his  claim,  he  might  give  notice,  in  order 
that  they  might  be  produced  at  the  trial. 

Rule  refused. — Stevens  v.  The  Mayor  of 
B€rund^pon.Tw€ed,U,T,  1836.  K. B.  P.  C. 


PRieONBR'S  DISCHARGR  UNDER  8MALL  DEB- 
TORS' ACT. — PLAINTIPP  DECEASED. — PER- 
SONAL REPRESENTATIVE. — SERVICE  OP  NO- 
TICE. 

//  is  necessary  for  a  prisoner ^  seeking  his  dis- 
charge under  the  Small  Debtors^  Act, 
where  the  plaintiff  is  dead,  to  shew  that 
there  is  no  personal  representative,  before 
service  of  notice  on  the  plaintiff*  s  attorney 
will  be  deemed  sufficient. 

An  application  was  made  for  the  discharge 
of  a  prisoner  under  the  Small  Debtors'  Act, 
whose  debt  it  was  sworn  did  not  exceed  20/., 
and  who  had  been  in  custody  for  twelve 
months.  The  plaintiff,  it  appeared,  was  dead, 
and  the  notice  had,  in  consequence,  been 
served  on  his  attorney,  on  the  authority  of  a 
case  in  which  a  similar  service  had  been  held 
good,  where  the  pluntiff's  residence  could  not 
be  found.  This,  therefore,  it  was  contended, 
was  sufficient. 

The  Conrt  said,  that  the  service  should  have 
been  on  the  personal  representative  of  the 
plaintiff,  or  it  should  be  shewn  that  there  was 
no  such  person  in  existence. 

Rule  refused. 

The  application  was  afterwards  renewed, 
when  it  appeared,  inquiries  had  been  made, 
and  it  was  discovered  that  the  plaintiff  had 
died  intestate,  and  no  administration  had  been 
taken  out. 

The  Court  then  granted  a  rule  nisi,  to  be 
served  on  his  wife  and  on  the  attorney,  which 
was  eventually  made  absolute. 

Rule  absolute. — E:s  parte  Richer,  M.  T. 
1835.    K.  B.P.  C. 


EJECTMENT.— SERVICE     ON    AGENT    ON     THE 
PREMISES. — RULE   NISI. 

In  ejectment,  service  having  been  effected 
on  an  agent  to  the  tenant  in  possession  on  the 
premises,  is  sufieient  to  obtain  a  rule  nisi 
against  the  casual  ejector. 

This  was  a  motion  for  judgment  against  the 
casual  ejector.  The  affidavit  stated  that  the 
service  liad  been  effected  on  a  person  on  the 
premises,  who  described  himself  as  an  agent 
to  the  tenant  in  possession.  The  latter  wais  on 
the  Continent. 

The  Court  thought  sufficient  notice  had  been 
given  to  entitle  the  plaintiff's  lessor  to  a  rule 
nisi. 

Rule  nisi  granted.  Doe  dem.  Treal  v.  Roe, 
M.T.  1835.     K.  B.P.C. 


SBRVICB  OP  WRIT  IN  TACATION. — PERIOD  POR 
TAKING  OBJECTION. — NOTICE  OP  DECLARA- 
TION.— VARIANCE.— OBJECTION. — SUNDAY. 

An  affection  to  the  copy  ^f  a  writ  of  sum- 
mons, served  in  vacation,  should  also  betaken 
in  vacation. 

An  objection  to  a  declaration  on  the  ground 
of  variance  from  the  writ,  should  be  taken 
within  four  da^sfrom  the  service  ofnotice. 
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trhetker  in  term  or  not,  and  on  iniemenfrt^ 
Sundtty  reckons  as  one  day. 

Cause  was  shewn  a^^nst  a  rule  nisi,  obtain- 
ed for  setting  aside  the  declaration  and  all  sub- 
sequent  proceeding,  on  the  ground  of  irregu- 
larity, it  appeared  that  the  defendant  had 
been  served  with  a  copy  of  the  writ  of  sum- 
mons, in  the  month  of  August,  which  was  di- 
rected to  '*  Joshua  Edwards,"  his  real  name 
being  "  Stevens ;"  and  on  thedOth  of  October 
the  notice  of  declaration  was  also  served.  In 
that  notice,  however,  as  well  as  in  the  declara- 
tion, the  proper  name  of  "  Stevens"  was  used, 
and  the  ground  of  the  application  was  the  vari- 
ance between  the  declaration,  and  the  copy  of 
the  writ  of  summons. 

It  was  now  contended,  in  opposition  to  the 
rule,  that  the  objection  depenned  entirely  on 
the  origiuHl  writ,  and  it  therefore  came  too 
late,  according  to  the  rule  of  the  Court,  which 
provided,  that  all  such  objections  should  be 
taken  within  a  reasonable  time.  This  was  not 
the  case  here,  for  the  rule  was  not  obtained 
until  the  4  th  of  November,  although  the  copy 
of  the  writ  was  served  in  August,  in  a  case 
cited,  where  the  writ  was  served  on  the  25th 
of  October,  and  the  objection  taken  on  the  3d 
of  November,  (the  2nd  being  Sunday,)  it 
was  held  to  be  too  late.  Besides  the  applica- 
tion  should  have  been  made  in  vacation,  as  laid 
down  in  a  former  case,  where  the  Court  said, 
that  if  any  irregularity  arose  in  the  proceedings 
in  vacation,  the  application  to  set  aside  those 
proceedincTS  should  also  be  made  in  vacation, 
before  a  Judge  at  chambers,  provided  there 
was  time.  Proceedings  were  now  taken,  and 
under  the  Uniformity  of  Process  Act,  judg- 
ment and  execution  might  be  had  in  vacation. 
If  the  objection  had  been  to  the  declaration, 
that  also  must  have  failed,  for  the  defendant 
was  there  called  by  his  proper  name,  as  he  also 
was  in  the  original  writ,  although  the  copy 
differed  in  that  respect. 

The  Cvurt  suggested,  that  the  defendant 
might  be  taken  to  admit  bis  name  to  be  Ed- 
wards, and  then  the  detlaration  would  differ. 

In  that  case,  it  was  submitted,  the  defendant 
was  still  too  late ;  for  notice  of  declaration 
having  been  served  on  the  30th  of  October, 
the  defendant  did  not  apply  to  the  Court  un- 
til the  6'th  of  November,  which  was  one  day 
after  his  time. 

In  support  of  the  rule,  it  was  argued,  that 
the  defendant  eould  not  be  bound  to  take  any 
notice  of  the  original  copy  of  the  writ,  which 
was  not  directed  to  him,  and  could  not  there- 
fore be  reauired  to  go  to  a  Judge  to  set  that 
aside,  until  he  found  an  appearance  had  been 
entered  for  him,  by  the  notice  of  declaration 
being  served.  The  declaration,  at  all  events, 
was  irregular,  because,  if  founded  on  the  copy 
of  the  writ  of  summons,  there  was  a  variance ; 
and  if  not,  there  was  no  process  to  support  it. 
With  regard  to  the  tribunal  to  which  the  ap- 
plication should  have  been  made,  it  was  ad- 
mitted, that  out  of  term,  the  defendant  should 
have  gone  to  a  Judge  at  chambers,  but  that  in 
term,  he  was  compelled  to  come  to  the  Court. 


The  notice  of  declaration  not  having  been 
served  until  the  30th  of  October,  the  applica- 
tion was  made  on  the  second  day  of  term, 
which  was  within  the  period  of  four  days 
pointed  out  by  the  plaintiff.  It  was  therefore 
submitted  the  rule  should  be  made  absolute. 

The  Couri  said,  that  the  defendant  was  not 
bound  to  take  any  notice  of  the  original  writ 
of  summons,  for  supposing  that  to  be  regular, 
the  declaration  must  be  irregular.  The  next 
question  was,  whether  the  application  was 
made  in  proper  time.  If  it  should  be  made 
in  term,  then  the  four  first  days  of  term  were 
open  to  the  defendant,  but  if  not,  it  should  be 
made  within  four  days  from  the  service  of  the 
notice.  In  the  opinion  of  the  Court,  the  lat- 
ter  was  the  proper  course  to  have  been  pursued. 
Then,  if  the  intervening  Sunday  was  reckoned 
as  one  day,  the  application  was  too  late ;  if  not, 
the  reverse.  Cur.  adv.  volt,   * 

The  Court  afterwards  delivered  the  opinion 
of  the.  Judges,  and  said,  that  the  Sunday  must 
be  reckoned  as  one  da^,  and  that  the  deiendant 
should  have  applied  within  four  days  from  the 
serrice  of  the  notice  of  declaration.  The  rule 
must  therefore  be  discharged  without  costs, 
but  the  defendant  might  have  a  week  to  nlead. 

Rule  discharged. — Hinion  v.  Stevens.  M.  T. 
1836.     K.B.P.C. 


VENUE  OF  ACTION. — ISSUE  OF  CAPIAS. — DE- 
FENDANT'S RESIDENCE. —  SHERIFF. — PRO- 
CEEDINGS TO  OUTLAWRY. 

Although  Q  defendant  shall  reside  in  Mont- 
gomei^shire,  if  the  venue  of  an  action  be 
laid  in  London,  and  the  writ  ^capias  issued 
to  the  sherijfs  of  that  city,  the  subsequent 
proceedings  to  outlawry  shall  he  issued  to 
the  same  officer. 

Cause  was  shewn  against  a  rule  for  setting 
aside  the  proceedings  to  outlawry  taken  against 
the  defendant,  on  the  ground  of  the  irregularity 
of  the  original  writ  of  capias.  That  writ,  it 
appeared,  was  issued  to  the  sheriffs  of  London, 
altliough  the  defendant  was  resident  in  Mont- 
gomeryshire, of  which  county  he  was  also  desr 
scribed  therein. 

It  was  now  contended,  however,  that  this 
course  was  perfectly  regular,  and  consistent 
with  the  established  practice  of  the  Court.  The 
veftiie  of  the  action  being  laid  in  London,  it 
was  necessary  for  the  subsequent  proceedings 
also  to  be  issued  to  the  officers  of  that  city,  by 
which  means  the  proceedings  would  be  more 
speedy ; — as  instead  of  the  defendant  being  re- 
quirea  from  county  court  to  county  court, 
he  was  required  from  busting  to  busting,  which 
were  held  every  fortnight.  The  writ  of  foreign 
proclamation  was  next  issued  intoMontgomery- 
8hiiv,and  the  necessary  proceedings  there  taken, 
in  accordance  with  the  directions  of  the  statute 
ofEliz.  andof  Will.  3.  It  was  therefore  con- 
tended, that  no  grounds  existed  for  setting 
aside  the  proceedmgs. 

In  supptfrt  of  the  rule  it  was  submitted,  that 
as  in  the  writ  of  capias  the  defendant  was  ,d^ 
scribed  as  of  Montgomeryshire,  the  subsequent 
wriu  on  proceeding  to  outlawry  should  have 
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b«en  issued  into  that  county.  Writs  of  capias 
for  ordinary  purposes  were  usually  issued,  de- 
f  cribinjr  the  defendants  as  of  their  last  known 
place  of  abode ;  and  no  f^rounds  existed  why 
•ioiilar  means  should  not  be  adopted  in  writs 
which  were  the  foundation  of  proceedings  to 
outlawry.  In  the  Uniformity  of  Process  Act  it 
was  clearly  the  intention  of  the  legislature  to 
abolish  the  old  system  of  issuing  writs  into 
places  where  it  was  known  the  defendants  did 
not  reside ;  and  although  the  subsequent  writs 
of  proceedings  to  outlawry,  as  to  the  capiat, 
were  still  retained,  yet  the  requisite  forms  of 
an  ordinary  writ  should  be  complied  with. 

Cur.  adv.  vali. 

The  Court  in  giving  judgment  said,  that 
although  the  proper  description  of  the  defend* 
ant  must  be  given  in  the  original  writ  of  sum- 
mons, which  was  a  serviceable  writ,  yet  in  the 
subsequent  cflptfff  the  same  minuteness  ivas  un- 
necessary. The  language  of  the  two  writs, 
besides,  was  different.  The  plaintiff  in  this 
case  might  have  received  some  information 
that  the  defendant  had  arrived  in  London,  and 
as  the  writ  was  for  the  information  of  the  she- 
riff,  it  was  regular  to  issue  the  writ  to  the  she- 
riffs of  London,  although  the  defendant  might 
generally  reside  in  Montgomeryshire.  The  rule 
must  therefore  be  discharged,  without  costs. 

Rule  discharged  without  co:*ts. — Marrii  v. 
/)«w«,  M.  T.  1835.    K.B.P.C. 


MI8APPLICATI0N  OP  PARISH  FUNDS. — CONVIC- 
TION OP  OYBRSBBR. — DBLIVERT  OP  PARISH 
BOOKS. — MANDAMUS. — PROOP  OP  CONVIC- 
TION. 

/a  an  application /ffr  a  mandamus  against  an 
overseer,  commanding  him  to  deliver  up  the 
parish  books,  Sfc,  who  had  been  convicted 
under  the  Poor  Law  Act^  for  wilful  misap- 
plication of  the  parish  funds,  by  which  he 
was  incapacitated  from  holding  the  office, 
a  copy  of  the  conviction  should  be  attached 
to  the  affidavits  in  support  of  the  rale.  • 

A  rule  nisi  for  a  mandamus  had  been  obtained 
in  this  case,  commanding  the  defendant  to  de* 
liver  up  the  parish  books  and  monies  of  a  parbh, 
in  which  he  had  held  the  office  of  overseer.  The 
defendant,  it  appeared,  had  been  convicted 
under  the  Poor  Law  Amendment  Act,  for  un- 
lawfully and  wilfully  misapplying  the  parish 
money.  No  conviction,  however,  had  been 
drawn  up,  and  the  Court  in  consequence  called 
upon  the  learned  counsel,  by  whom  the  rule 
had  been  obtained,  to  shew  why  it  should  not 
be  discharged  on  that  ground.  He  contended 
that  the  immediate  proof  of  the  conviction  was 
unnecessary.  The  consequences  of  that  con- 
viction to  the  defendant  ensued  immediately 
on  its  taking  place,  and  his  having  given  up 
hi^office  in  consequence  was,  for  the  present, 
a  sufficient  proof  of  the  fact.  The  conviction 
being  drawn  up  before  the  issue  of  the  writ  of 
tnandamus  would,  at  all  events,  be  sufficient. 

Cur.  adv»  vult. 

The  Court  sud,  that  although  in  some  cases 
the  proof  of  the  conviction  would  be  unneces- 


sary, yet  in  the  present  case,  where  the  defen- 
dant was  commanded  to  give  up  the  books,  no 
opportunity  would  be  afforded  to  examine  into 
the  conviction.  The  Court  therefore  ought  to 
have  seen,  before  the  rule  was  granted,  that 
the  conviction  was  regular;  but  tluit  not  having 
been  done,  the  rule  must  be  discharged.  The 
conviction  should  be  attached  to  the  affidavits. 
Rule  discharged. — Rejp  v.  Simois,  M.  T. 
1835.    K.B.P.C. 


DISTRINGAS.  —  SBRVICB    OP    WRIT    OP    SUM- 
MONS.— CALLS  AND  APPOINTMENTS. 

The  calls  and  appointments  to  serve  a  writ  of 
summons  should  he  made  on  different  days, 
to  entitle  the  plaintiff  to  a  distringas. 

This  was  an  application  for  a  writ  of  dtstrim* 
gas.  It  appeared  that  three  calls  and  two  ap- 
pointments had  been  made,  but  they  were  all 
on  the  same  day.  It  was  submitted,  however, 
that  sufficient  had  been  done  to  entitle  the 
plaintiff  to  the  writ,  as  it  was  evident  the  de- 
fendant was  keeping  out  of  the  %vay.  A  case 
was  cited,  where  two  calls  on  one  day  had  been 
made,  when  it  appeared  the  defendant  was 
similarly  keeping  out  of  the  way. 

The  Court  thought,  that  three  calls  in  one 
day  were  not  sufficient  to  entitle  the  plaintiff 
to  the  writ.  Although,  in  the  case  cited,  two 
calls  had  been  permitted  in  one  day,  that,  in 
the  opinion  of  the  Court,  was  not  proper,  ex- 
cept under  the  peculiar  circumstances  of  that 
case.  The  calls  should  be  made  on  different 
days. 

Rule  refused.— (Vm*  v.  Wtlhins,  M.  T.  1835. 
K.  B.  P.  C. 


DISTRINGAS. — ATTBMPT  TO  8BRVB  SUMMONST. 
—  DBPBNDANT  KBBPINO  OUT  OP  THB  WAT. 
— UNIPORMITY   OF   PROCESS  ACT. 

fFhnt  are  sufficient  attempts  to  serve  a  defen^ 
dant  with  a  writ  of  summons,  in  order  to 
entitle  the  plaintiff  to  a  writ  ^distringas. 

Holmes  applied  for  a  distringas  in  this  case. 
The  affidavit  on  which  he  moved,  stated  the 
requisite  number  of  calls  and  appointments. 
On  the  last  occasion,  when  a  copy  of  the  writ 
of  summons  was  left,  the  person  on  the  defen- 
dant's premises  told  the  deponentyCndeavouring' 
to  serve  the  summons,  that  he  might  find  the 
defendant  where  be  could,  but  that  no  infor- 
mation would  be  given  there  with  respect  to 
him.  This,  it  was  contended,  was  sufficient  to 
shew  the  defendant  to  be  keeping  out  of  the 
tva^,  and  therefore  to  entitle  the  plaintiff  to  a 
writ  of  distringas, 

Bollnnd,  B.,  was  of  opinion,  that  enough  had 
been  done  to  entitle  the  plaintiff  to  his  writ, 
and  accordingly  gave  leave  for  it  to  issue. 

Writ  granted. — Godfrey  v.  Green,  M.  T. 
1835.    Excheq. 


Siq>erior  Courti :  Exchequer . — Answere  to  Queriein 
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ASSAULT  AMD  BATTRRT. — DEPKNDANT'S  SPE- 
CIAL PLEA. — OMISSION. — CLERICAL  ERROR. 

/n  nn  action  for  auault  and  buttery ^  if  in  the 
de/endant'i  plea  of  son  assault  demesDe, 
the  word  *'  and,"  or  a  comma  only,  $hall  afh 
pear  to  be  omittedl  in  connecting  the  denial 
of  the  battery  with  that  of  the  alleged  at" 
eault^  the  Cotsrt  wiltjiold  iito  be  a  clerical 


Thin  was  an  actionjfor^  assault  and  battery. 
In  the  declaration  it  was  stated,  that  the  de- 
fendant havinj^  wrenched  a  stick  from  the 
pluntiff's  bands,  "therewith,  and  with  his 
hands  and  fists,  gave  and  struck  the  said  plain- 
tiff many  violent  blows'and  strokes,  and  shook 
andpulled  about  the  said  plaintiff." 

The  defendant  pleaded,  first,*  the  general 
issue ;  and  secondly, "  as  to  the  assaultms^  the 
pLiiDtiff  with  the  sud  sUck,  and  with  defend- 
ant's hands  and  fists  giving  and  striking  the 
pluntiff  many  blows,  as  in  the  declaration 
mentioned,  and  as  tojthe  shaking  and  pulling 
About  the  said  plaintiff,  son  assault  demesne," 
The  cause  was  tried,  and  the  plaintiff's  case 
having  been  concluded,  the  defendant  produced 
some  witnesses,  who  proved  that  he  did  not 
wrench  the  stick  from  the  plaintiff 's  hands, 
and  that  the  plaintiff  was  the  first  aggressor. 
It  was  then  submitted,  that  even  on  tnis  evi- 
dence, the  plaintiff  was  entitled  to  damages  for 
the  assault  with  the  stick,  which  was  not  jus- 
tified. On  this  the  jury  was  desired  to  assess  the 
damages;  but  the  Court  directed  that  a  motion 
should  be  made  for  leave  to  enter  the  verdict, 
00  the  plea  of  the  general  issue,  provided  the 
Court  were  not  of  opinion  that  the  assault  al- 
leged was  includel  in  the  special  plea. 

An  application  to  this  effect  was  now  made, 
when  it  was  contended,  that  the  battery  was 
clearlv  proved  by  the  plaintiff's,  and  not  de- 
nied by  the  defendant's  witnesses,  and  that 
besides  it  was  not  included  within  the  special 
plea,  which  referred  only  to  the  assaulting  with 
the  stick,  which  was  not  a  battery.  Nothing, 
it  was  submitted,  could  be  imagined  in  favour 
of  the  plea,  which  must  be  taken  as  it  really 
stood,  and  no  word,  nor  even  a  stop,  could  be 
supposed  to  exist  when  it  did  not.  If  any 
doubt  arose  as  to  the  plea,  the  plaintiff  was 
entitled  to  Uie  benefit  oi  that  doubt;  for  it  was 
laid  down,  that  every  plea  shoidd  be  taken 
most  strongly  against  the  pleader. 

The  Court  said,  that  if  any  uncertainty  arose 
in  the  meaning  of  the  plea,  the  defendant  might 
have  demurred  specially.  It  was  evidently  a 
mere  clerical  error  in  the  omission  of  the  word 
"and,"  or  a  comma  after  the  word  plaintiff. 
That  was  clearly  the  construction  intended  by 
the  defendant. 

Rule  refused.— B/Mff#  v.  Beaumont,  T.  T. 
1835.    Excbeq. 


ANSWERS  TO  QUERIES. 


AGREEMENT  FOR   LEASE.     VOL.  10.   P.  479. 

If  ^.  wishes  B,  to  execute  the  lease,  he  can 
compel  him  so  to  do  by  filing  a  bill  in  Equity. 
In  order  to  obtain  possession  of  the  premises^ 
j4.*b  course  would  be  to  tender  the  lease  to  ^.  ^ 
and  upon  his  refusal  to  execute,  //,,  idfter  a  writ- 
ten notice  demanding  possession,  should  bring 
an  eiectment.  The  seven  guineas  however 
could  not  be  recovered  under  the  Ejectment. 
An  action  of  breach  of  covenant,  (or  if  agree, 
ment  not  under  seal,  an  action  of  assumpsit, 
or  on  the  case)  should  be  brought  against  B. 
for  this  purpose,  as  well  as  to  recover  damages 
for  the  breach  of  the  agreement,  which  j4. 
would  be  entitled  to.  N.  6. 


ILxfeQ  of  |9ropert|f  anH  ConbessiKinji* 

TITLE. — TRUST.      VOL.  10.   P.  463. 

The  estate  tail  male  of  C.  D.'s  eldest  son, 
with  the  consent  of  the  tenant  for  life  as  pro- 
tector  of  the  settlement,  I  should  imagine,  could 
be  barred,  and  the  purchaser,  with  the  concur- 
rence of  the  tenant  for  life,  might  depend  upon 
a  convevance  according  to  the  directions  of  3 
and  4  W.  4,  c.  74.  It  is  very  clear  the  te- 
nant in  tail's  estate  is  vested  in  mm,  and  which 
he  might  have  barred  before  the  recent  act 
by  recoveiy,  and  the  substitute  for  that  assu- 
rance would  be  equally  safe ;  therefore,  with 
the  concurrence  of  the  tenant  for  life  as  pro- 
tector, the  tenant  in  tail  can  make  a  good  title 
in  fee  to  the  purchaser.  Erg. 


BEQUEST  FOR  LrFS.      P.  32. 

It  has  long  been  settled,  that  where  there  is 
a  bequest  to  ^.  with  remainder  to  B,,  on  a 
particular  event  taking  place,  the  interests  of 
both  parties  vest,  sub  modo,  at  the  same  time  i 
so  that  if  the  second  legatee  die  before  the 
happening  of  the  event,  and  it  take  effect  after 
his  decease,  his  representatives  will  take  his 
interest.  Pinbury  v.  Elhin,  1  P.  Wms.  563. 
And  in  the  case  of  Barnes  v.  Allen,  1  Bro.  C.  C. 
131,  the  testator  devised  the  residue  of  his 
personal  estate  to  his  wife  for  life,  and  if  she 
should  die  without  issue  living  at  her  decease, 
to  his  two  brothers ;  or  if  one  should  die,  to 
the  survivor.  They  both  died  in  the  wife's 
lifetime ;  and  Lord  llturlow  decided  that  the 
legacy  was  vested  in  both  as  ioint  tenants,  and 
therefore  went  by  survivorship  to  the  repre- 
sentative of  the  brother  last  deceased.  C.  0. 
>vill  perceive  that  the  case  he  puts  is  precisely 
similar  to  this ;  and  conseouently  the  property, 
after  the  decease  of  B.  and  C,  will  pass  to  the 
representative  of  that  brother  who  survived 
the  other.  Gradds. 


INHERITANCE. —  SISTERS. —  NEPHEW.      P.  32. 

1.  ^.'snephew  will  take  the  same  share  as  his 
mother,  if  living  at  AJn  desA,  would  hafe 
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Atmoeri  to  Qiwriet.— Q^eriet.— TAe  Editor's  Letter  Bo:t. 


taken,  i.e.  a  third  of  the  estate  lointly  with 
Ibis  auuts,  in  coparcenary,    f^de  8  L.  O.  52. 
*^  F.W.D. 

2.  G.  G.  will  find  his  question  fully  answered 
in  Blackstone's  Commentaries,  vol.  2,  page  188 
(9  ed.)  or  chap.  12,  sec.  3,  sub  sec.  2. 

M.  B. 

An  answer  from  another  Correspondent  re- 
fers to  ''  a  treatise,"  but  does  not  sufficiently 
describe  it.    Eo. 


DBVISK. — FEB.      P.  48. 

1.  There  appears  scarcely  a  doubt,  that  the 
affirmative  of  C.  G's.  question  would  be  cor- 
rect, for  H.  A.'s  intention,  even  judging  from 
the  mode  in  which  his  will  is  attested,  evidently 
was,  and  the  legal  import  of  the  words  used 
for  the  purpose  would  certainly  he,  at  least  to 
DMi  aU  the  testator's  freehold  estates,  (includ- 
ing  this  of  which  he  is  stated  to  have  been 
seised  in  fee,)  see  Dae,  dem.  fFali  v.  Lang'- 
hnds,  14  East,  370.  But  probably  C.  G.  meant 
his  question  to  extend  further,  and  to  ascer- 
tain,  as  there  are  no  words  of  limitation  or 
inheritance  annexed  to  the  devise,  what  inter- 
est N.  P,  would  take  under  it,  in  this  fee 
simple  estate ;  and  this  doubt  seems  capable 
of  being  speedily  resolved,  for  assuredly  the 
testator's  fee  simple  interest  in  the  estate  was 
as  much  freehold  property  which  he  was  "  pos- 
sessed of  at  his  decease"  as  the  estate,  t.  e,  the 
land  itself.  See  Rite,  d.  ShfU  v.  Pattienn, 
16£ast,  22\iPntton  v.Randaii,  1  J. &W.  189 ; 
ff^ylce  v.  fTplce,  7  Bing,  664 ;  and  therefore 
it  seems  that  the  estate  in  question  does  pass 
under  the  devise,  and  in  fee  to  A^.  P. 

C. 

2.  When  there  is  an  evident  intention  on  the 
part  of  the  devisor  to  pass  his  entire  interest 
in  the  property,  the  Courts  will  usually  dis- 
pense with  the  technical  words.  Thus,  the 
simple  devise  of  "  all  a  person's  right,  title, 
and  interest  in  a  house"  has  deen  deemed  suf- 
ficient to  pass  the  fee ;  Cole  v.  Bawlimoft,  3 
Bro.  Pari.  Ca.  7 ;  and  so  in  Nichol  v.  Butcher, 
18  Ves.  193,  the  phrase  "  I  do  will  and  bequeath 
all  my  real  and  personal  property,"  ivas  held 
to  have  the  same  effect ;  and  in  another  case, 
the  expression  "  all  he  is  worth,"  carried  virith 
it  the  tee.  It  will  be  seen  that  the  words  of  de- 
vise included  in  the  question,  are  equally  force- 
able:  on  the  one  hand  "  all  my  real  and  person- 
al property,'*  and  '*  all  I  am  worth ;"  on  the  other, 
**  the  property,  whether  freehold  or  otherwise^ 
I  may  be  possessed  of  at  my  decease."  If  the 
Court  held  the  former  words  sufficient  for 
the  purpotfes  of  the  devise,  it  would,  we  should 
thinx,  be  impossible  to  set  aside  the  latter. 

A.R. 


QUERIES. 


EafD  of  SrupertsAitir  Confiesancint. 

LEGACIES  TO  EXECUTORS. 

J.  by  his  will  appointed  B.  and  C  lus  exe- 
cutors, and  left  to  each  a  legacy  in  these 


words :  ''  I  bequeath  unto  B,  and  C,  my  ez« 
ecutors,  the  sum  of  twenty  pounds  each." 
The  testator's  property  consisted  of  a  rever- 
sionary interest  in  6,000/.,  payable  on  the  deaih 
of  an  aunt,  who  received  the  interest  of  that 
sum  for  life.  The  testator  died  before  the 
fund  fell  in,  leaving  both  his  executors  sur- 
viving. One,  however,  died  before  the  re- 
versionary fund  fell  in;  the  other  lived  till 
after  that  event,  but  died  without  proving  the 
will  of  his  testator.  Neither  of  the  executors 
was  related  to  the  testator,  nor  even  intimate 
friendff.  Are  the  executors,  or  rather  their 
representatives,  entitled  to  the  legacies — ^they 
both  having  died  without  proving  the  wUl  ? 
Do  not  the  %vords  "  B,  and  {;.,  my  executors,'* 
mean  in  their  character  of  executors,  and 
therefore,  that  neither  having  acted  in  that 
capacity,  they  are  not  entitled  to  their  lega- 
cies ?  Tyro. 


Ipracticc. 


RECOVERING  DEBTS  IN  SCOTLAND,  &C. 

Are  debts  contracted  in  England  recover- 
able in  Scotland,  Ireland,  Isles  of  Man,  Guern- 
sey, Jersey,  Alderney  and  8ark,  (which  are  mt 
deemed  beyond  the  seas  by  the  statute  of  3  1^ 
4  W.  4.  c.  42, 8. 7)  ?  and  what  mode  of  p:  oceed* 
ing  mustbe  adopted  against  any  person  resid- 
ing in  any  of  the  blands  to  recover  the  debt  .> 

Z. 


THE  EDITORS  LETl'ER  BOX. 


The  second  edition  of  1  he  English  Bar  and 
Law  Student* s  Guide  comprises  a  Table  of 
Precedence  of  the  Bar,  according  to  the  latest 
authorities,  with  Lists  of  the  present  King's 
Counsel  and  Serjeants,  and  of  the  Barristers 
cidled  in  1835,  including  those  of  last  Michael- 
mas  Term,  with  the  exact  dates  of  call.  Price 
2s. 

**  A  Subscriber"  is  referred  to  Mr.  Theo- 
bald's edition  of  Sir  Wm.  Jones's  Law  of 
Bailment,  of  which  a  review  appeared,  7  L.  O. 
p.  117. 

The  Queries  and  Answers  of  "  Spes;'* 
H.  D. ;  P.  P.  C. ;  and  C.«  have  been  received. 

We  refer  "Democritus"  to  our  Fourth 
Volume,  p.  25.  "Comparisons  are  odious." 
We  give  our  opinion  candidly  of  each  Work, 
and  must  leave  our  Brethren  to  select  which 
will  best  suit  their  object. 

We  thank  a  Correspondent  at  Huddersfield 
for  his  Communication,  and  will  make  use  of  it. 

The  Letter  of  W.  B.  J.  shall  appear. 

We  agree  with  our  Corresponaent,  that  the 
compilers  of  Almauacs  should  maJce  each 
day  a  Remembrancer  of  what  is  necessary  to  be 
done,  instead  of  a  Chronicle  of  by-gone  events, 
which  are  useless  to  the  man  of  business.  We 
think  that  in  the  Legal  Almanac,  this  is  not 
only  ''  reformed  indifferently,  but  altogether.^ 

The  Second  Part  of  the  Commentaries  on 
the  Statutes  of  the  last  Session  is  nearly  readv, 
and  with  the  Corporation  Act  already  publisn- 
ed,  will  complete  the  Work. 


STfir  Utqal  0h^tv)i^tv. 


SATURDAY,  DECEMBER  19, 1835. 


—  "  Qaod  magis  ad  nos 

Ptertinety  et  nescjre  malain  est,  agiUmus. 


HORAT. 


THE  APPEAL  JURISDICTION 
THE  HOUSE  OF  LORDS. 


OP 


At  a  time  wben  the  public  attention  is  so 
loudly  appealed  to  as  to  the  political  merits 
and  demerits  of  the  House  of  Lords  (with 
'which  we  have  nothing  to  do),  it  appears  to 
usa  fitting  opportunity  to  turn  again  to  a  sub- 
ject which  we  have  alreadyrepeatedly  brought 
under  the  notice  of  onr  readers,  and  to  which 
we  shall  not  cease  to  refer  until  the  grievances 
connected  with  it  be  remedied.     Be  the  be- 
nefits or  defects  of  the  House  of  Lords  in 
Pt^lfff  respects  what  they  may,  there  is  one 
portion  of  its  present  constitution  admitted 
by  almoet  all  to  be  faulty,  if  not  absurd;  and 
it  becomes  the  bounden  duty  of  all,  but  more 
especially  of  those  who  would  preserve  the 
other  parts  of  the  House  as  they  are,  to  see  to 
its  remedy  ;  for  no  political  maxim  is  truer 
than  that,  if  one  notorious  evil  in  a  system 
be  left  uncnred,  it  affords  the  best  opportu- 
nity for  those  who  would  abolish  the  whole 
to  effect  their  purpose.    The  grievance  to 
wiii^  we  allude  is  the  present  apparatus  for 
hearing  aj^eals  to  the  House  of  Lords ;  and 
at  present  we  can  only  briefly  state  the  ex- 
isting arrangement,  and  glance  at  the  re- 
medy ;  but  we  promise  our  readers  to  return 
to  the  subject  more  at  length  at  a  future 
time. 

We  are  borne  out  by  a  long  series  of 
debates  and  resolutions  in  saying,  that  the 
state  of  the  Appeals  to  the  House  of  Lords 
has  been  the  subject  of  constant  complaint 
for  nearly  a  century.  Various  expedients 
have  from  time  to  time  been  resorted  to  for 
the  remedy  of  these  grievances  ;  but  we  may 
judge  of  tbeir  effect  when  we  mention  the 
plan  which  was  last  adopted,  and  which  is 
still  resorted  to,  viz.  the  notable  expedient 
of  summoning  three  peers  by  rotation  for 
each  day  of  appeals  during  the  session.  We 
shall  cite  the  resolution  to  which  we  allude, 
and  we  ahall  notice  only  one  speech  made 
▼oil.  XI.— »o.  307. 


on  its  introduction,  to  shew  that  its  evils 
were  then  pointed  out,  if  not  so  cleverly  as 
by  other  speakers  and  writers,  yet  suffici- 
ently for  the  purpose. 

In  1823,  the  House  of  Lords,  inpursu* 
ance   (among  other  things)   of  the  recom- 
mendations of  a  Select  Committee  appoint- 
ed to  consider  the  subject  of  the  arrears  in 
Chancery,  resolved.*  that  three  Lords  be 
required  to  attend  upon  each  of  the  days 
for  hearing  appeals    and   writs  of  error. 
The  names  of  these  Lords  are  determined 
on  by  ballot,  and  their  attendance  is  en- 
forced by  a  penalty  of  50/.,  to  be  paid  on 
failure.    On  the  debate  of  these  resolutions, 
their  adoption  was  (among  others)  thus  op- 
posed by   the   Earl  of  Carnarvon:    "  It 
would  (he  said)  be  derogating  from  their 
Lordships'  dignity,  and  be  attended  with 
inconvenience  to  the  suitors.     Three  peers 
were  to  sit  on  one  day,  and  be  succeeded  by 
three  others  on  the  next.     He  would  sup- 
pose an  appeal  commenced  on  Monday :  a 
part  of  it  would  be  heard  by  the  three  peers 
who  sat  on  that  day.     The  next  day  three 
others  of  their  Lordiships  would  have  to  hear 
its  continuation,  who  had  not  heard  a  word 
of  the  opening.     Three  others  would  have 
to  hear  another  part  of  the  case  on  the  en- 
suing day ;  and  the  three  peers  who  might 
have  to  decide  after  the  whole  had  been 
gone  through,  would  have  to  give  judgment 
on,  perhaps,  a  most  important  matter,  of 
which  they  had  heard  only  the  concluding 
part.*' 

Yet  we  find,  that  in  spite  of  this  objec- 
tion, so  urged,  and  repeatedly  reiterated 
since,  this  plan  of  disposing  of  the  appeals 
has  endured  to  the  present  time.  And  what 
is  the  consequence?  We  will  venture  to 
say  that  there  is  no  portion  of  the  judicial 
business   of  this  country  dispatched  in  a 


*  See  these  resolutiontt  fully  given,  with  the 
subsequent  debate,  in  Cooper's  "  Proceedingi 
in  Parliament,"  &c.   1828. 
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more  slovenly  or  unsatisfiBtctory  manner  than 
the  judicial  business  of  the  House  of  Lords. 
We  will  not  at  present  enlarge  on  this»  but 
go  at  once  to  the  remedy  we  would  pro- 
pose. 

This  was  glanced  at  in  the  debate  in  the 
House  of  Lords,  by  the  Lord  Chancellor 
Eldon.  "  In  case  (said  that  noble  and  learn- 
ed Lord)  of  any  future  Chancellor  retiring, 
the  minister  should  make  his  attendance  a 
condition  of  his  pension  "  And  this  is  what 
we  wish  to  insist  upon.  It  is  true  that 
during  the  last  session.  Lord  Lyndhurst 
and  Lord  Brougham  did,  at  a  time  when 
neither  of  them  was  Chancellor, .  occasion- 
ally  sit  for  the  dispatch  of  appeals ;  but  we 
are  anxious  to  let  this  depend,  not  on  the 
courtesy  of  individuab,  but  on  some  settled 
understanding.  We  would  humbly  sug- 
gest that  the  Lord  Chancellors  of  England 
and  Ireland,  and  all  other  Judges,  being 
Peers,  should,  on  resigning  their  offices  and 
receiving  a  pension,  be  formed  into  a  Court 
for  the  disposal  of  Appeals  to  the  House  of 
Lords,  which  should  supersede  the  present 
system  by  rotation,  and  which  might  in- 
deed hold  its  sittings  independently  of  the 
sessions  of  the  House  of  Ix)rds  for  the  dis- 
posal of  other  business.  The  present  time, 
when  this  Court  would  count  among  its 
members  two  English  Chancellors  and  one 
Irish  Qhancellor  of  distinguished  attain- 
ments, appears  highly  favourable  for  the 
commencement  of  some  plan  of  this  nature, 
which  we  have  thus  hastily  laid  before  our 
readers  for  their  consideration. 


PRACTICAL   POINTS    OF  GENERAL 
INTEREST. 


PROOF  RB8TIKG  ON  A  FBLONT. — ^JUDGMENT. 

The  following  judgment'  is  of  some  im- 
portance. It  decides  that  a  proof,  resting  on  a 
felony,  cannot  be  made  till  after  a  prosecu- 
tion, except  where  conviction  is  hopeless  : 

The  Chief  Judge:  iErshine,)  The  Commis- 
sioners ori^nally  rejected  this  proof,  on  the 
principle  that  the  bankrupt  had  committed  a 
felony,  for  which  he  had  not  been  prosecuted. 
The  trustees  thereupon  instituted  a  prosecution, 
and  preferred  five  mdictraents,  including  sums 
to  the  amount  of  1,254/.  The  Commissioners 
then  refused  to  allow  a  proof  to  be  tendered 
as  to  any  sums  not  included  in  the  indictments. 
In  this  they  acted  erroneously.  If,  in  the 
course  of  an  inquiry  in  order  to  proof,  it  ap- 


pears that  the  real  injury  done,  and  on  wfaicli 
the  proof  rests,  is  through  a  felony,  principles 
of  public  policy  require  that  justice  should 
first  be  satisfied  by  a  prosecution.  I  do  not 
indeed  find  that  proposition  laid  down  toiidem 
verbis  in  any  of  the  cases,  but  their  prindple 
appears  to  t^o  to  that  extent.  When  a  party, 
however,  shows  that  the  circumstances  are  sach 
that  he  has  no  chance  of  procuring  a  convic- 
tion, this  Court  would  not  refuse  to  hear  him, 
to  establish  his  proof.  That  ooly  happens  un- 
der circumstances  when  a  Judge  would  say  to 
a  jury,  "  I  leave  thu  case  to  you,"  without 
directing  them  to  acquit.  If  the  case  is  noc 
such  as  to  justify  the  Judge  in  so  doin^,  it 
would  not  be  a  case  in  which  the  party  shookl 
be  shut  out  from  proof.  The  evidence  which 
could  be  brought  forward  in  this  case  would 
not  support  a  prosecution,  under  the  7  &  8  O. 
3,  c.  29.  If  a  particular  sura  could  be  ascer- 
tained as  haring  been  received  on  a  particular 
day,  and  not  entered,  or  falsely  entered ;  there 
would  be  a  fact  to  go  to  the  jury.  But  in  this 
case  all  entries  of  receipts  are  correctly  made 
at  the  time,  and  the  discnarges  on  the  opposite 
side  of  the  account  are  falsified  by  additioiis 
of  figures,  but  when  that  is  done  is  not  known. 
But,  to  insure  conviction  under  the  statute,  it 
is  absolutely  necessary  to  point  out  a  partico- 
lar  sum,  which  on  a  particular  day  was  em- 
bezzled. Here  the  alterations  were  made  per- 
haps months,  perhaps  years  afterwards.  lo 
this  case  five  indictments  were  presj^nted-* 

Suite  enough  to  satisfy  public  justice.  If  no 
ebt  could  be  proved  because  not  included  in 
an  indictment,  the  petitioners  must  present 
thirty  or  forty  indictments  at  least,  to  the  ff^'>^ 
expenditure  of  their  money,  or  that  of  the 
public,  and  that  in  a  case  where  there  was 
no  chance  of  success.  In  FauntlerofU  CMst^ 
one  of  the  questions  was,  whether  there  was 
any  debt  existing  at  the  time  of  the  bank  - 
ruptcy ;  of  which  there  can  be  no  questloa 
in  this  case.  The  tnistses  must  be  admitted 
to  prove  for  such  sums  as  can  satisfactorily  be 
established  to  have  been  received  by  the  bank- 
rupt. 

Ea  parte  Jones^  in  re  Junes,  2  Mont.  &  A. 
193. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OP 
PARLIAMENT.  (1835.) 


THB  ACT  FOR  THB  ABOLITION  OF  0ATH8. 

6  &  6  W.  4,  c.  62. 

In  our  tenth  volume,  pp.  161, 162,  we  save 
the  first  act  (c.  8)  which  passed  last  Session, 
for  the  Abolition  of  Oaths.  It  was  found  that 
that  act  would  not  take  effect  until  the  1st  of 
June  1836,  whereas  it  was  intended  that  it 
should  take  effect  on  the  Ist  dav  of  June  hut. 
The  first  act  was  therefore  repealed  by  the 
present  act  (s.  1),  which  is  now  in  operation, 
as  it  took  effect  on  the  1st  day  of  October 
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1835  (8.  22) ;  and  we  shall  now  fiolice  the 
new  clauses  contained  in  the'present  act. 

By  sec.  1.  the  first  act  is  repealed. 

The  2d  sec.  is  the  same  as  the  1st  of  5  &  6 
W.4,  c.  8. 

The  3d  sec.  is  the  same  as  the  2d  of  the 
6  &  6  W.  4,  c.  8. 

The  4th  sec.  ie  the  same  as  the  3d  of  the 
5  &  6  W.  4,  c.  8. 

Hie  4th  sec.  of  the  first  act  imposes  a 
penalty  of  100/.  in  case  of  a  false  declaration 
in  matters  relating  to  the  Customs^  Excise, 
Stamps,  Taxes,  or  Post  Office.  The  5th  sec. 
of  the  last  act  renders  such  false  declaration  a 
misdemeanor. 

•  The  6th,  7th,  8th,  9th,  10th,  llth  and  12th, 
are  the  same  as  the  5th,  6th,  7th,  8th,  9th,  10th 
and  I  Ith  of  the  5  &  6  W.  4,  c.  8,  respectively. 

The  remaining  sec'tions  of  the  present  act 
are  either  not  to  be  found  in  the  first  act,  or 
have  be^n  considerably  altered.  We  shall 
therefore  give  them  entire. 

The  Idth  sec.  relates  to  voluntary  affi- 
davits, and  reeites  tliat  a  practice  had  pre- 
vailed of  administering  and  receiving  oaths 
and  affidavits  voluntarily  taken  and  made  in 
matters  not  the  subject  of  any  judicial  inquiry, 
nor  in  any  wise  pending  or  at  Issue  before  the 
juatice  of  the  peace  or  other  person  by  whom 
inch  oaths  or  ailfidavits  have  been  administered 
or  received :  and  that  doubts  had  arisen 
whether  or  not  such  proceeding  ie  illegal ;  for 
the  more  effectual  suppression  of  such  prac- 
tice and  removing  such  doubts,  it  is  enacted, 
that  from  and  after  tbe  commencement  of  this 
act  it  shall  not  be  lawful  for  any  justice  of  the 
peace  or  other  person  to  ailmiuister,  or  cause 
or  allow  to  be  administered,  or  to  receive,  or 
cause  or  allow  to  be  received,  any  oath,  affida- 
vit, or  solemn  affirmation  touching  any  matter 
or  thing  whereof  such  justice  or  other  person 
hath  not  jurisdiction  or  cognizance  by  some 
statute  in  force  at  the  time  being :  Provided 
always,  that  nothing  herein  contained  shall  be 
construed  to  extend  to  any  oath,  affidavit,  or 
solemn  affirmation  before  any  justice  in  any 
matter  or  thing  touching  the  preservation  of 
the  peace,  or  the  prosecution,  trial,  or  pu- 
nishment of  offences,  or  touching  any  pro- 
ceedings before  either  of  the  Houses  of  Par- 
liament or  any  committee  thereof  respectively, 
nor  to  any  oath,  affidavit,  or  affirmation  which 
n9ay  be  required  by  the  laws  of  any  foreign 
country  to  give  validity  to  instruments  in  writ- 
ing designed  to  be  used  in  such  foreign  coun- 
tries respecrively. 

The  l^th  sec.  enacts,  that  in  any  case  in  which 
it  has  been  tbe  usual  practice  of  the  Bank  of  Eng- 
land to  receive  affidavits  on  oath  to  prove  tbe 
death  of  any  proprietor  of  any  stocks  or  funds 
transferrabfe  there,  or  to  identify  the  person  of 
any  such  proprietor,  or  to  remove  any  other  im- 
pediment to  the  transfer  of  any  such  stocks  or 
funds,  or  relating  to  the  loss,  mutilation,  or 
d<'facement  of  any  bank  note  or  bank  post  bill, 
no  such  oath  or  affidavit  shall  in  future  be  re- 
quired to  be  taken  or  made,  but  in  lieu  thereof 
the  person  who  might  have  been  required  to 
take  or  make  such  oath  or  affidavit  shall  make 


and  sttbsGribe  a  declaration  to  the  same  effect 
as  sucli  oath  or  affidavit. 

The  15th  sec.  recites  the  5  G.  2,  c.  7, 
and  54  G.  3,  c.  15;  and  enacts  that  from 
and  after  the  commencement  of  tliis  act,  in 
any  action  or  suit  then  depending  or  there- 
after to  be  brought  or  intended  to  be  brought 
in  any  court  of  law  or  equity  within  any  of  the 
territories,  plantations,  colonics,  or  dependen- 
cies abroad,  being  within  and  part  of  his 
Majesty's  dominions,  for  or  relating  to  any 
debt  or  account  wherein  anv  person  residing 
in  Great  Britain  and  Irelana  shall  be  a  party, 
or  for  or  relating  to  any  lands,  tenements,  or 
hereditaments  or  other  property  situate,  lyii^^» 
and  being  in  the  said  places  respectively,  it 
shall  and  mav  be  lawful  to  and  for  the  plain* 
tiff  or  defendant,  and  also  to  and  for  any  wit- 
ness to  be  examined  or  made  use  of  in  such 
action  or  suit,  to  verify  or  prove  any  matter 
or  thing  relating  thereto  by  solemn  declaration, 
or  declarations  in  writing  in  the  form  in  the 
schedule  hereunto  annexed,  made  before  any. 
justice  of  the  peace,  notary  public,  or  other 
officer  now  by  law  authorized  to  administer  an 
oath,  and  certified  and  transmitted  under  the: 
signature  and  seal  of  any  such  justice,  notary 
public  duly  admitted  and  practising,  or  other 
officer,  which  decktration,  and  every  declara- 
tion relative  to  such  matter  or  thing  as  afore- 
said, in  any  foreign  kingdom  or  state,  or  to  the 
voyage  of  any  ship  or  vessel,  every  such  justice 
of  the  peace,  notary  public,  or  other  olOcer 
shall  be  and  he  is  hereby  authorized  and  em- 
powered to  administer  or  receive ;  ar^d  tvery 
declaration  so  made,  certified,  and  transmitted 
bhall  in  all  such  actions  and  suits  be  allowed  to 
be  of  the  same  force  and  effect  as  if  the  per- 
son or  persons  making  the  same  had  appeared 
and  sworn  or  affirmed  the  matters  contained 
in  such  declaration  vivd  voce  in  open  court,  or 
upon  a  commission  issued  for  the  examination 
of  witnesses  or  of  any  party  in  such  action  or 
suit  respectively ;  Provided  that  in  every  such 
declaration  there  shall  be  expressed  the  addi-. 
tion  of  the  party  making  such  declaration,  and 
the  particular  place  of  his  or  her  abode. 

The  1 6th  sec.  enacts,  that  it  shall  and  may  be 
lawful  to  and  for  any  attesting  witness  to  the 
execution  of  any  will  or  codicil,  deed  or  instru- 
ment in  writing,  and  to  and  for  any  other  com- 
petent person,  to  verify  and  prove  the  sign- 
ing, sealing,  publication,  or  delivery  of  any 
such  will,  codicil,  deed,  or  instrument  in  writ- 
ing, by  such  declaration  in  writing  made  as 
aforescud,  and  every  such  justice,  notary,  or 
other  officer  shall  be  and  is  hereby  authorized 
and  empowered  to  administer  or  receive  such 
declaration. 

The  17th  sec.  enacts,  thafr  in  all  suits 
now  depending  or  hereafter  to  be  brought 
in  any  court  of  law  or  equity  by  or  in  be- 
half of  his  Majesty,  his  heirs  and  {succes- 
sors, in  any  of  hb  said  Majesty's  territories, 
plantations,  colonies,  possessions,  or  depend- 
encies, for  or  relating  to  any  debt  or  account, 
that  his  Majesty,  his  heirs  and  successors,  shall 
and  may  prove  his  and  their  debts  and  accounts 
and  examine  his  or  their  witness  or  witnesses 
12 
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by  declaratioa*  in  like  manner  as  any  subject 
or  subjects  is  or  are  empowered  or  may  do  by 
this  present  act. 

The  18th  sec.  is  an  important  clause.  It  re- 
cites»  that  it  may  be  necessary  and  proper  in 
many  cases  not  herein  specified  to  require 
confirmation  of  written  instruments  or  alle- 
gations, or  proof  of  debts,  or  of  the  execution 
of  deeds  or  other  matters;  and  enacts,  that 
it  shall  and  may  be  lawful  fur  any  justice  of  the 

Seace,  notary  public,  or  other  officer  now  by 
iw  authorized  to  administer  an  oath,  to  take 
and  receive  the  declaration  of  any  person  volun- 
tarily making  the  same  before  him  in  the  form 
in  the  schedule  to  this  act  annexed ;  and  if  any 
declaration  so  made  shall  be  false  or  untrue  in 
any  material  particular,  the  person  wilfully 
making  such  false  declaration  shall  be  deemed 
guilty  of  a  misdemeanor. 

Sec.  19  enacts,  that  whenever  any  declaration 
shall  be  made  and  subscribed  by  any  person  or 
persons  under  or  in  pursuance  of  the  provisions 
of  this  act,  or  any  of  them,  all  and  every  such 
fees  or  fee  as  would  have  l)een  due  and  payable 
on  the  taking  or  making  any  legal  oath,  solemn 
affirmation  or  affidavit,  shall  be  in  like  manner 
due  and  payable  upon  making  and  subscribing 
such  declaration. 

Sec.  20  enacts,  that  in  all  cases  where  a  de- 
claration in  lieu  of  an  oath  shall  have  been 
substituted  by  this  act,  or  by  virtue  of  any 
power  or  authority  hereby  given,  or  where 
a  declaration  is  directed  or  authorized  to  be 
made  and  subscribed  under  the  authority  of 
this  act,  or  of  any  power  hereby  given,  al- 
though the  same  be  not  substituted  in  lien  of 
an  oath  heretofore  legally  taken,  such  decla- 
ration, unless  otherwise  directed  under  the 
powers  hereby  given,  shall  be  in  the  form 
prescribed  in  the  schedule  hereunto  annexed, 

Sec.  21  enacts,  that  in  any  case  where,  a  de- 
claration is  subetituted  for  an  oath  under  the 
authority  of  this  act,  or  by  virtue  of  any  power 
or  authority  hereby  given,  or  is  directed  and 
authorized  to  be  made  and  subscribed  under 
the  authority  of  this  act»  or  by  virtue  of  any 
^ower  hereby  given,  any  person  who  shall  wil- 
fnlly  and  corruptly  make  and  subscribe  any 
such  declaration,  knowing  the  same  to  be  un- 
true in  any  material  particular,  shall  be  deemed 
guilty  of  a  misdemeanor. 


Schedule  re/erred  to  hy  the  foregoing  act. 

I,  A.  B,  do  solemnly  and  sincerely  declare, 
that  and  I  make  this  solemn 

declaration  conscientiously  believing  the  same 
to  be  true,  and  by  virtue  ot  the  provisions  of  an 
act  made  nnd  passed  In  the  year  of  the 

reign  of  his  present  Mi^esty,  intituled  '*An  Act 
[here  inter  t  the  title  of  this  act'], 

'  See  further  as  to  this  act,  the  2d  Part  of  the 
Commentaries  on  the  Statutes  altering  the 
Law,  where  the  act  is  also  given  more  fully 
than  we  have  here  room  for. 


NOTICES  OP  NEW  BOOKS. 


The  Rules  of  Court,  from  Michaelmas  TVrm, 
1830,  to  Trinity  Term,  1835:  including 
those  on  Pleading  of  Hilary  Term,  1834 ; 
with  copious  Notes,  as  also  Forms  of  Dt^ 
clarations  and  Pleas,  and  praciicai  Prth- 
ceedings ;  and  an  Appendix  of  Statutes, 
passed  between  1820  and  1835,  including 
the  New  Act  for  improving  the  Practice 
of  the  County  Palatine  of  Lancaster,  By 
Charles  F.  F.  Wordsworth,  Esq.,  of  the 
Inner  Temple,  Barrister  at  Law.  Second 
Edition,  much  enlarged.  London :  Max- 
well. 

It  is  of  great  advantage  to  the  practition- 
er, to  have  ample  notes  by  competent  per- 
sona on  the  New  Statutes  and  Rulea  of 
Court,  as  soon  as  they  come  into  operation ; 
and  therefore  the  Profession  is  indebted  to 
those  gentlemen  who  perform  this  task 
speedily  and  effectually.  But  however  de- 
sirable and  useful  are  these  editions  of  Sta- 
tutes and  Rules,  "  with  notes,"  immedi- 
ately on  their  promulgation,  we  rather 
question  the  expediency  of  continuing  them 
f^erwards  in  the  same  form  by  soooeasive 
and  enlarged  editions,  instead  of  moulding 
the  accumulated  materials  into  the  shape  of 
a  Treatise  or  Book  of  Practice,  arranged 
according  to  the  proper  order  of  legal  pro- 
ceedings. It  is  true  that  a  copious  index 
will  supply,  in  a  considerate  degree,  this 
want  of  convenient  arrangement,  as  Mr. 
Wordsworth  has  done  in  the  book  before 
us ;  but  still  we  prefer  the  accustomed  me- 
thod adopted  by  Mr.  Tidd  and  Mr.  Chitty 
in  their  practical  works.  We  therefore  re- 
commend Mr.  Wordsworth  and  other  au- 
thors engaged  in  annotations  upoa  the 
Rules  and  Statutes,  to  consider  m  their 
future  editions  whether  our  suggestion  stiottld 
not  be  adopted.  Wc  make  the  remark 
equally  for  the  sake  of  the  profession  and 
the  author,  being  assured  that  whichever  is 
the  more  convenient  mode  for  the  former, 
must  be  the  more  advantageous  for  the  lat- 
ter to  pursue.  Mr.  Wordsworth's  tide- 
page,  as  above  stated,  shows  the  general 
scope  of  his  book.  This  is  the  second  edi- 
tion, in  reference  to  which  the  author  says, 
"  It  will  be  seen  that  the  present  work  has 
been  enlarged  to  the  extent  of  more  than 
one  half.  The  annotations  will  be  admitted 
to  be  both  full  and  numerous,  almost  sub- 
jecting me  to  the  charge  of  having  encum- 
bered the  Rules  and  Statutes  with  notes." 
"  Some  Forms,  as  well  of  Pleadings  as  of 
Practical  Proceedings,  are  added.  They  are 
of  the  simplest  character,  but  will  neverthe- 
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lees  be  (bund  useful  by  tba  practitioner. 
Tlie  Statutes,  as  also  all  the  Cases,  are 
brought  down  to  Trinity  term  last.  Amongst 
the  former  will  be  found  the  ope  regulating 
the  Practice  of  the  Court  of  Common  Pleas 
in  the  County  Palatine  of  Lancaster, — a 
statute  which  is  intended  to  confer  upon 
that  limited  jurisdiction  the  benefit  which 
has  been  already  bestowed  upon  the  coun- 
try at  large  by  the  Uniformity  of  Process 
and  Law  Amendment  Acts.*' 

The  notes  which  are  thus  greatly  en- 
larged, and  the  forms  contained  in  the  Ap- 
pendix, appear  to  us  to  be  very  carefully 
prepared.  From  the  latter  we  extract  the 
forms  relating  to  the  admission  of  attorneys, 
which  will  be  useful  to  many  of  our  readers. 

Notice  of  Intention  lo  apfdy  fyr  Admmion  as 
an  jiUorney.  • 
Notice  18  hereby  ffiven,  that  E,  D,  of  , 
now  [or  lately]  unoer  articles  of  clerkship  to 
A.  D.oi  ,  attorney  at  law,  [udding'  if  the 
articles  h*we  tteen  assigned,  and  which  articles 
were  afterwards  assigned  tu  E.  F.  of  » 

attorney  at  law,]  intends  to  apply  next  term, 
to  be  admitted  an  attorney  ot  bis  Majesty's 
Court  of  Kind's  Bench,  [or  Common  Pleas,  or 
Exchequer  of  Pleas].     Dated  this  day 

of        18    .  E,D. 


Affidavfi  of  Service  under  arficles^  andof  AJix- 
ing  Nutices,  Sec.  when  made  ba  the  Clerk  in 
K.  B. 

Tq  he  engrossed  on  a  Half  Crown  Stamp. 

In  the  Kiuff's  Bench. 

E.  D.  of  ,  iu  the  county  of  ,  i^eatle* 
Bian,  maketh  oath  and  saith,  chat  in  pursuance 
of  the  articles  of  clerkship  hereto  aunexed, 
bearing  date  the  day  of  18  ,  he  hath 
really  aad  truljr  served  and  was  employed  by 
A.B.oi  ,  in  the  county  of  ,  gentle- 

man, one  of  the  attorneys  of  his  Majesty's 
court  of  ,  at  WestmiDbter,  as  his  clerk,  in 
the  practice  of  an  attorney  and  solicitor,  from 
the  day  of  the  date  of  the  said  articles  inclusive, 
to  the  day  of  18  ,tnelttsive,  being  the 
liiH  term  of  tive  years.  And  this  deponent 
further  saith,  that  he  did,  before  the  coiumence* 
ment  of  term  now  last  past,  affix  a  notice 
an  writing,  contuning  the  name  and  then  place 
of  abode  of  this  .deponent,  and  the  name  and 
then  place  of  abode  of  the  said  A.  B.,  the  mas- 
ter  of  this  deponent,  in  the  King's  Bench  Office, 
and  on  the  outside  of  the  Court  of  King's  Bench 
in  Westminster  Hall,  in  the  places  where  the 
tike  notices  are  usually  affixed,  purporting  that 
tins  deponent  intended  to  apply,  in  the  then 
next  term,  to  be  admitted  an  attorney  of 

his  Majesty's  Court  of  King's  Bench  at  VVeat- 
minster,  as  by  a  rule  of  the  said  court  is  in 
that  behalf  required  ;  and  that  he  did  also,  be- 
fore the  commencement  of  the  said  term, 
enter  a  like  notice,  in  the  book  kept  for  that 


•  Tidd'sPrae.  9lh  cd.  €9,  70. 


purpose,  at  the  chambers  of  each  of  the  Judges 
of  the  said  court.  And  this  deponent  further 
saith,  that  if  the  said  notice?,  or  any  or  either 
of  them,  were  or  was  afterwards  removed,  can> 
celled,  or  defaced»  it  was  done  without  the 
privity  or  consent  of  this  deponent. 
Sworn,  &c.  E.  O. 


The  like  when  made  by  the  clerk  and  another 

per  sun}*  » 

In  the  King's  Qench. 

E.  />.  of  ,  in  the  county  of  ,  gentle- 
man, and  G.  H.  clerk  to  /.  a  .  of  ,  genile- 
niaii,  severally  make  oath  and  say ;  and  tirst 
this  de|)onent  E.  D.  for  himself  saith,  that  in 
pursuance  of  the  articles  of  clerkship  hereto 
annexed,  bearing  date,  (&c.)  he  hath  really  and 
truly  servf^d,  &c.  [as  in  last].  And  this  depo- 
nent G.  H.  for  himself  saith,  that  he  did  be- 
fore the  commencement  of  term  now  last 
past,  affix  a  notice  in  writing,  containing  the 
name  and  then  place  of  abode  of  the  said  6.  D. 
and  tlie  name  and  then  place  of  abode  of  the 
said  A.  B.,  the  master  of  the  said  E.  />.,  in 
the  King's  Bench  Office,  and  on  the  outside 
of  the  Court  of  King's  Bench  in  Westminsiter 
Hall,  in  the  places  where  the  like  notices  are 
usually  affixed,  purporting  that  the  said  E.  D. 
intended  to  apnly*  in  the  then  next  term, 
to-be  admitted  an  attorney  of  his  Majesty's 
Court  of  King's  Bench  at  Westminster,  as  by 
a  rule  of  the  said  court  is  in  that  behalf  re- 
quired ;  and  that  he  this  deponent  did  also,  be- 
fore the  commencement  of  the  said  term, 
enter  a  like  notice,  in  the  book  kept  for  that 
purpose,  at  the  chambers  of  each  of  the  judges 
of  toe  said  court.  And  this  deponent  E.  D. 
for  himself  further  saith,  that  if  the  said  notices, 
or  any  or  either  of  them,  were  or  was  afterwards 
removed,  cancelled,  or  defaced,  it  was  done 
without  the  privity  or  consent  of  this  deponent. 

Sworn,  &c.  E.  />. 

G.H. 


The  like  when  the  service  teas  vnder  articles  of 

clerkship  and  assignment.  ^ 
In  the  King's  Seneh. 

E.  D.oi  ,  in  the  conpty  of  » gentle- 
man, aad  G.  H.  clerk  to  I.fCvf  ,  gentle- 
man, severaUy  make  oath  and  say  ;  and  iirst, 
this  deponent  £.  D.  for  himself  «aitli,  that  in 
pursoance  of  the  articles  of  clerkship  hereto 
annexed,  bearing  dace  C^.)  he  hath  really  and 
truly  served,  and  was  employed  Iw  A.  B.  of 
,  in  the  county  of  ,  one  of  the  attor- 
neys of  his  Majesty's  Court  of  at  West- 
minster, as  his  clerk,  in  the  practice  of  an  at- 
torney and  solicitor,  from  the  day  of  the  date 
of  the  said  articles  inclusive,  to  the        day  of 

,18    ,  inclusive,  being  a  period  of 
years  calendar    months    and        days; 

and  that  in  pursuance  of  an  indenture  of  as- 
signment of  the  said  articles,  also  hereto  an- 
nexed>  bearing  date,  (&c.}  he  this  de^nent 
hath  redly  and  tmly  served,  and  was  employed 

b  Tidd's  Prac.  9th  ed.  69,  70.    «  |d.  ^9, 70. 
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by  L.  M,  oi  ,  in  the  county  of  » in 

the  said  assignment  mentioned,  one  other  of 
the  attornevd  of  his  said  Majesty's  Court  of 
at  Westminster,  as  his  clerk,  in  the 
practice  of  an  attorney  and  solicitor,  from  the 
day  of  the  date  of  the  said  assignment  inclusive, 
to  the  day  of  ,  18  ,  mclusive,  being  a 
period  of  years  calendar  months  and 
days,  making  in  the  whole  the  full  term  of 
five  years.  And  this  deponent  G.  H,  for  him- 
self saith,  that  he  did,  before  the  commence- 
ment of  term  now  last  past,  affix  a  notice  in 
writing,  containing  the  name  and  then  place  of 
abode  of  the  said  E,  D,  and  the  names  and 
places  of  abode  as  well  of  the  said  A.  B.  as  of 
the  said  L.  M.^  the  respective  masters  of  the 
Haid  E.  />.,  in  the  King's  Bench  Office,  &c. 
\ai  in  the  last,  to  the  end"}, 

E:D. 
G,H. 


The  lihf  trhere  the  Clerh  served  p*rrt  o/hU  time 
as  a  Pupil  to  a  Bftrrister,  or  Special  Plead- 
erA 

In  the  King's  Bench. 

E.  D.  of       ,  gentleman,  maketh  oath  and 
saith,  that  in  pursnance  of  the  articles  of  clerk- 
ship hereto  annexed,  bearing  date  the 
day  of        ,18    ,  he  hath,  really  and  truly 
served  and  was  employed  by  A,  B.  of  , 

in  the  county  of  ,  one  of  the  attorneys  of 

his  Majesty's  Court  of  King's  .Bench  at  West- 
minster, as  his  clerk,  in  the  practice  of  an  at- 
torney and  solicitor,  from  the  day  of  the  date 
of  the  said  articles,  to  the  day  of  » 18  , 
inclusive,  being  a  period  of  years  months 
and  days :  And  further  saitn  that,  by  virtue 
and  under  the  authority  of  an  act  of  parliament 
made  and  passed  in  the  first  and  second  years 
of  the  reign  of  his  late  Majesty  King  George 
the  fourth,  intituled  "  An  Act  to  amend  the 
several  acts  for  the  regulation  of  attorneys," 
be  this  deponent  actually  and  really  was  and 
continued  with,  and  was  actually  and  really 
employed  by  /.  K,  of  ,  in  the  county 

of  ,  Esquire,  as  liis  pupil,  from  the 

day  of       ,18    ,  to  the     day  of  ,  18    , 

inclusive,  being  a  period  of  ;    and 

that  the  said  /.  /T.  during  the  term  of  such 
last-mentioned  service,  was  a  person  bond  fide 
practising  as  a  barrister  [or  a  certificated  spe- 
cial pleader]  in  England ;  and  which  said  ser- 
vices in  the  whole  amount  to  the  full  term  of 
five  years.  And  this  deponent  further  saith, 
that  he  did,  before  the  commencement  of 
term  now  last  past,  affix  a  notice,  &c.  [as 
above]. 


Affidavit  to  be  made  by  the  Barrister  or  special 
Pleader.^ 

In  the  King's, Bench. 

/.  K.  of  ,  Esquire,  maketh  oath  and 

saith,  that  E,  D.  of  ,  actually  and  really 

was  and  continued  with,  and  was  actually  and 


really  employed  by  this  deponent,  aa  his  pupil, 
from  the  day  of  ,  1 8  ,  to  the  daj 
of  »  18  ,  inclusive:  And  this  deponent 
further  saith,  that  during  the  whole  of  such 
period,  he  this  deponent  was  a  practising  bar- 
rister in  England,  [or,  was  actually  and  bond 
fide  practising  as  a  certificated  special  pleader 
in  England,  us  the  case  may  be\. 

Sworn,  &c.  /.  K, 

Affidavit  of  the  payment  of  stamp  duty  on  arti- 
cles.    To  be  engrossed  on  a  separate  stampS 

In  the  King's  Bench. 

E,  D.  of  ,  in  the  county  of  ,  gentle- 
man, maketh  oath  and  saith,  that  the  stamp 
duty  of  011^  hundred  and  twenty  pttunds  was 
paid  in  respect  of  certain  articles  of  clerkship, 
bearing  date  the        day  of  •  18    ,  and 

made  oetween  A,B,of  ,  in  the  county 

of  ,  gentleman,  one  of  the  attorneys  oi 

his  Majesty's  ('ourt  of  at  Westminster, 

of  the  one  part,  and  C  />.  of  ,  in  the 

county  of  ,  gentleman,  and  this  depo- 

nent, of  the  other  part,  as  appears  by  the  stamp 
impressed  thereon ;  and  that  the  said  articles 
were  duly  executed  by  the  respective  parties 
thereto,  on  the  day  of  the  date  thereof,  and 
were  duly  registered  on  the  day  of  >  18  , 
as  appears  by  the  certificate  of  the  proper  o6i- 
cer  mdorsed  thereon. 

Sworn,  &c.  E,  D, 


dTidd'sPrac.  9thed.69. 
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The  like,  where  the  articles  had  been  assigned.^ 

In  the  King's  Bench. 

[As  in  the  last,  with  the  following  addition :] 
And  this  deponent  E,  />.  further  saith,  that 
the  stamp  duty  of  one  pound  fifteen  shillings 
was  paid  in  respect  of  a  certain  assignment  of 
the  said  articles,  bearing  date  the  day  of 
18  ,  and  made  between  the 

said  A,  B.  of  the  first  part,  the  said  €.  D.  and 
this  deponent  of  the  second  part,  and  L,  M. 
of  in  the  county  of  ,  gentle- 

man, one  of  the  attorneys  of  his  Majesty's 
court  of  at  Westminster,  of  the 

third  part,  as  appears  by  the  stamp  impressed 
thereon ;  and  that  the  said  assignment  was 
duly  executed,  by  the  respective  parties  therto, 
on  the  day  of  the  date  thereof,  and  was  duly 
resistered  on  the  day  of  , 

18  ,  as  appears  by  the  certificate  of  the  pro- 
per officer  mdorbed  thereon. 

Sworn,  &c.  E.  D. 


The  lihe,  where  the  party  has  t$een  admitted  in 
Chancery,  or  in  C.  P.  or  Exchequer,^ 

[As  in  the  last  form  hut  one,  with  the  foU 
lowing  addition  ;]  And  this  deponent  further 
saith,  that  he  was  on  the        day  of  , 

18        ,  admitted  a  solicitor  of  his  Majesty's 
High  Court  of  Chancery  [or,  an  attorney  of 

fTidd'sPrac.  9thed.  70. 
»  Id.  70.     ^  Id.  72-3. 
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Ill 


Ills  Majesty's  Court  of  Common  Pleas,  or  Ex- 
chequer ot  Pleas],  and  that  he  still  continues 
to  be  such  solicitor  [or,  attorney]. 
Sworn,  &c.  E*  D. 


Certificate   of  Service.     To  be   written    on 
articles, 

I  do  hereby  certify,  that  the  within  named 
E,  D.  hath  well  and  truly  served  me,  for  the 
term  of  five  years,  pursuant  to  these  articles : 
and  that  he  is  a  respectable  person,  and  fit  and 
proper  to  be  admitted  an  attorney  of  his  Ma- 
jesty's Court  of  King's  Bench  at  Westminster. 
Dated,  &c. 

A,B. 


Afidavit  of  service  under  articles,  and  of  affi^ 
ing  notices,  Sfc.  in  C,  PS 

In  the  Common  Pleas. 

E.  D.  of  ,  in  the  county  oT  , 

gentleman,  maketh  oath  and  saith,  that  in  pur- 
suance of  the  articles  of  clerkship  hereto  an- 
nexed, bearing  date  (&c.)»  he  hath  really  and 
Cndly  served,  &c.  [as  abifve."]  And  this  de- 
ponent further  saith,  that  he  did,  before  the 
con^meocement  of  term  now  last 

past,  affix  a  notice,  written  in  legible  charac- 
ters, and  containing  the  name  and  then  place 
of  abode  of  this  deponent,  and  also  the  name 
and  then  place  of  abode  of-  the  said  A.  B,  to 
whom  this  deponent  was  so  articled,  and  with 
whom  he  served  his  clerkship  as  aforesaid,  on 
the  outside  of  the  Court  of  Common  Pleas,  in 
the  place  where  public  notices  are  usually 
affixed,  and  also  in  the  Common  Picas  Office, 
purporting  that  this  deponent  intended  to  ap- 
ply, in  the  then  next  term,  to  be  ad- 
mitted an  attorney  of  his  said  Majesty's  Court 
of  Common  Pleas  at  Westminster,  as  by  a  rule 
of  the  said  court  is  in  that  behalf  required  ,* 
and  that  he  this  deponent  did  also,  before  the 
commencement  ox  the  said  term, 
leave  a  like  notice  at  the  chambers  of  each  of 
the  judges  of  the  said  Court  of  Common  Pleas, 
and  which  was  there  fixed  up  in  a  conspicuous 
place,  according  to  the  said  rule.  And  this 
deponent  further  saith,  that  if  the  said  notices, 
or  any  or  either  of  them,  were  or  was  after- 
wards removed,  cancelled,  or  defaced,  it  was 
done  without  the  privity  or  consent  of  this  de- 
ponent. J 

Sworn,  &c.  E.  D. 


i  Tidd's  Prac.  9th  ed.  69, 70. 

i  When  the  affidavit  of  service,  and  of  affix- 
ing notices,  &c.,  is  made  by  different  persons, 
or  the  articles  have  been  assigned,  or  the  clerk 
has  served  part  of  his  time  with  a  Barrister  or 
special  pleader,  the  form  in  the  Common  Pleas, 
or  Excnequer,  will  vary  as  in  the  King's 
Bench.    See  the  preceding  forms. 


The  like,  in  Exchequer?^ 

In  the  Exchequer  of  Pleas. 

E,  D.  of  ,  gentleman,  maketh 

oath  and  saith,  that  he  hath  actually  served, 
and  been  employed  bv  A.  B,  of  , 

gentleman,  as  bis  clerk,  in  the  practice  of  an 
attorney,  during  the  whole  of  the  term  of  five 
years,  pursuant  to  the  articles  hereto  annexed. 
And  this  deponent  further  saith,  that  he  did 
cause  bis  name  and  place  of  abode,  and  the 
name  and  place  of  abode  of  the  said  A,  B,  to 
whom  this  deponent  was  articled  as  aforesaid, 
written  in  legible  characters,  to  be  affixed  in 
the  Ot>urt  of  Exchequer,  Westminster  Hall,  in 
the  place  where  such  notices  are  usually  affixed, 
and  also  in  the  Exchequer  Office  of  Pleas,  Lin- 
coln's Inn,  during  the  whole  of  the  last 
term  [the  term  preceding^  that  in  which  the 
clerk  is  to  be  admitted]  ;  and  that  he  this  de- 
ponent did  also,  on  the  day  of 
last,  being  one  full  term  before  the  term  of 
admission,  cause  his  name  and  place  of  abode, 
and  the  name  and  place  of  abode  of  the  said 
A.  B.  to  be  entered  in  the  book  kept  for  that 
purpose,  at  the  chambers  of  each  of  the  barons 
of  the  said  Court  of  Exchequer. 

Sworn,  &c.  E.  D. 


Affidavit  for  ad^ilssion  of  Attorney  ofK.B,or 
C.  P.,  in  Eachei/uer  ofPleasS 

In  the  Exchequer  of  Pleas. 

E,  D,  of  ,  gentleman,  maketh 

oath  and  saith,  that  the  stamp  duty  of  120/. 
was  paid  on  certain  articles  of  clerkship,  bear- 
ing date  the  dav  of  >  18  ,  and 
made  between  A,  A,  of  in  the 
county  of  ,  gentleman,  one  of  the 
attorneys  of  his  Majesty's  Court  of 
at  Westminster,  of  the  one  part,  and  C.  Z>.  of 
,  in  the  county  of  ,  gentle- 
man, and  this  deponent,  of  the  other  part; 
and  which  said  articles  were  executed  on 
the  day  of  ,  18  .  and  duly 
enrolled  in  the  same  Court  on  the  day 
of  18  ,  as  appears  by  the  certi- 
ficate of  the  proper  officer.  And  this  de- 
ponent further  saith,  that  he  was  duly  ad- 
mitted an  attorney  of  his  said  Majesty's  Court 
of  at  Westminster  on  the  day 
of  18  ,  and  still  continues  on  the 
roll  of  of  attorneys  of  the  said  Court. 

Sworn,  &c.  E,  Z>. 


^  Dax.  Excheq.  Append.,  2d.  ed.,  Ixxxviii. 
1  Id.  Ixxxiii. 
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HUNGARIAN   CONSTITUTION  AND 
LAW. 


At  a  time  when  questions  are  continually 
agitated,  as  to  what  events  will  result  from 
the  various  political  changes  which  the  prin* 
cipal  continental  poyrers  may  effect,  it  may 
not  be  uninteresting  to  describe  the  consti- 
tution and  juridical  state  of  Hungary,  and 
its  dependencies.  The  reason  of  this  inte- 
rest, it  will  readily  be  perceived,  is  the  con- 
nexion of  that  kingdom  with  the  empire  of 
Austria. 

Hungary,  with  Croatia  and  Sclavonia, 
which  are  dependent  on  it,  forms  a  consti- 
tutional monarchy,  and  is  a  part  of  the  pos- 
sessions of  the  house  of  Austria.  The  go- 
vernment is  a  hereditary  monarchy.  AU  the 
power  is  concentrated  in  the  hanids  of  the 
king,  who  is  the  head  of  the  house  of  Austria ; 
but  his  authority  is  limited  by  the  rights 
and  prerogatives  of  the  states  of  the  king- 
dom. 

The  Hungarian  constitution  depends  part- 
ly on  written  law,  and  partly  on  unwritten 
customs.  The  former  are ;  first,  the  Golden 
Bull  of  Andrew  the  Second,  made  in  the 
year  1222 ;  with  respect  to  iiriiich  it  is  to  be 
remarked,  that  that  charter  has  only  under- 
gone one  change  since  its  formation^  which 
is,  tiie  abolition  of  that  clause  which  grant- 
ed to  every  Hungarian  noble  the  right  of 
veto,  which  took  place  in  1687.  Secondly, 
the  decree  of  the  diet  of  1741,  which  enacts 
into  a  fundamental  law  of  the  kingdom,  the 
four  principal  privileges  of  the  Hungarian 
nobility,  of  which  we  shall  speak  hereafter. 
Thirdly,  the  treaties  of  peace  of  Vienna,'  in 
1606  ;  and  of  lintz,  in  1 645,  which  grant 
to  protestants  the  free  exercise  of  their  re- 
ligion ;  these  treaties  were  made  fundamen- 
tal laws  by  the  following  diets,  and  were 
again  confirmed  in  1791.  Fourthly^  the  de- 
cree of  the  diet  of  1687,  which  insures  the 
right  of  succession  to  the  crown  of  Hungary 
to  the  male  descendants  of  the  archdukes 
of  the  house  of  Austria ;  and  the  decree  of 
the  diet  which  extends  that  right  to  tiie  fe- 
males of  that  line,  by  the  acceptance  of  the 
pragmatic  sanction  of  the  Emperor  Charles 
the  Sixth.  Fifthly,  the  diploma  of  inaugu- 
ration, and  the  oath  taken  by  the  king  at 
'his  coronation,  and  by  which  he  engages  to 
maintain  and  protect  the  privileges  of  the 
kiDgdom.  That  oath  is  inserted  at  each 
coronation  in  the  Hungarian  code,  as  a  con- 
stitutional law. 

We  next  proceed  to  consider  the  person 
and  powers  of  the  king. 


The  right  to  reign  remits  plirtiy  ftoA 
birth,  and  partly  from  coronation. 

In  1526,  under  Ferdinand  the  First,  the 
house  of  Austria  had  insured  to  itself  the 
right  of  succession  to  the  throne  of  Hun- 
gary. That  right,  which  was  confirmed 
under  Leopold  tlie  First  in  1687,  was  ezt 
tended  under  Charles  the  Third  in  1723,  to 
the  females  of  the  house,  on  de&ult  of  males. 
The  coronation  is  regarded  as  necessary  to 
insure  and  consolidate  on  the  one  hand  the 
royal  dignity  ;  on  the  other,  the  rights  and 
prerogatives  of  the  nation.  The  coronation 
consists  of  the  publication  of  the  inaugural 
diploma  of  the  formal  act  of  coronation,  and 
a  solemn  oath  taken  by  the  king,  in  the 
open  air,  to  maintain  uid  protect  the  pri- 
>'ileges  of  the  scates.  The  royal  person  is 
inviolable  and  sacred.  The  king  exexcises 
the  executive  power  in  all  its  extent ;  he 
commands  the  armed  force;  he  declares 
war ;  makes  treaties  of  peace,  alliance,  and 
commerce.  He  sends  and  receives  diplo- 
matic agents ;  and  all  the  revenues  of  the 
state  are  at  his  free  disposal. 

As  to  the  legislative  power,  he  can  only 
exercise  it  conjointiy  with  the  states.  The 
diet,  however,  only  assembles  at  the  instance 
of  the  king,  who  points  out  the  time  and 
place  of  their  meeting.  He  has  the  right  of 
pointing  out  the  subjects  which  are  to  be 
discussei  by  them,  as  also  that  of  pioroga<« 
ing  or  dissolving  them. 

In  ecclesiastical  matters,  the  king  is  the 
supreme  patron  of  the  Roman  Catholic 
Church.  In  that  character,  he  appoints  all 
the  archbishops,  bishops^  and  other  digni- 
taries. This  nomination  confers  on  die 
nominee  all  the  rights  of  a  Hoagarian 
churchman,  and  he  exercises  his  temporal 
jurisdiction  from  the  time  of  his  nomination; 
but  he  abstains  from  the  fulfilment  of  his 
spiritual  functions,  until  he  has  received  his 
consecration  from  Rome.  The  king  enjoys 
the  revenues  of  the  bishoprics,  and  vacant 
benefices.  He  has  a  right  to  found  new 
bishoprics,  to  suppress  convents,  and  do 
otiier  acts  attaching  to  the  supieme  head  of 
the  church,  so  far  as  the  temporalities  of  it 
are  concerned.  All  the  establii^ments  for 
public  instruction,  all  the  religious  and 
temporal  foundations  of  seminaries^  con- 
vents, colleges,  are  under  his  immediate  ob- 
sen'ance.  He  may  restrain  at  his  will  the 
right  of  appeal  to  the  holy  see ;  examine 
the  form  of  oath  which  the  bishops  take  to 
the  pope,  and  abolish  it  if  not  conformable 
to  that  which  tiie  prelates  take  to  himself,  at 
their  installation. 

With  regard  to  the  protestants,  and  Hie 
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Greek  Chnrch,  he  has  fhe  ri^  of  suptetne 
visitor. 

The  king  has  the  sole  right  of  creating 
nobles,  pf  granting  privileges,  of  appointing 
all  the  civil  and  military  functionaries ;  with 
the  exception  of  the  palatine,  and  the  two 
guardians  of  the  crown,  who  are  named  by 
the  diet  out  of  a  list  of  candidates  presented 
by  the  king. 

The  law  is  administered  in  his  name,  and 
the  sentences  must  be  authenticated  by  the 
royal  seal.  He  has  also  the  right  of  grant- 
ing pardon. 

llie  property,  whether  in  trust  or  abso- 
lute, of  a  noble  dying  without  heirs,  as  well 
as  the  property  of  a  gentleman  convicted  of 
treason  or  felony,  return  to  the  king,  who 
either  keeps  or  re -grants  them  according  to 
kisfdeasore* 

The  armed  force  of  the  country*  consists 
of  a  standing  army  and  general  levies.  There 
are  two  sorts  of  general  levies.  The  first 
consists  of  nobles  only*  who  are  obhged  to 
take  arms  in  perBon  with  their  assembled 
Tassals,  at  the  {deamire  of  the  king.  The 
other  general  levy,  consists  of  the  whole 
naUoUf  and  can  only  be  assembled  with  the 
oonsent  of  the  diet. 

We  BOW  come  to  speak  of  the  states  of 
the  kingdom,  and  their  rights. 

Hie  states  of  the  kingdom  of  Hungary 
are  composed ;  first,  of  the  prelates,  that  is, 
of  the  high  clergy  both  of  die  Catholic  and 
Greek  d^urch.  This  latter  was  admitted 
to  form  part  of  the  states  until  the  year 
1792.  Ilie  denominatbu  of  the  word  "pre- 
late," comprehends,  archbishops,  bishops, 
abbies,  and  priore/who  are  chiefs  of  the 
principal  convents  or  monasteries.  Nest 
come  the  secular  barons  of  the  kingdom, 
and  the  magntUe$  ^  that  is  to  say,  the  grand 
dignitaries,  the  governors  of  counties, 
counts,  and  barons.  Thirdly,  the  deputies 
for  counties.  Foiuthly,  the  deputies  of  finee 
royal  cities,  that  is  to  say,  privileged. 

Every  county  and  free  city  sends  two 
deputies  to  the  diet;  but  as  the  nobility 
only  have  a  right  to  sit  there,  those  depu- 
ties must  be  noble ;  and  that  is  the  reason  of 
the  great  influence  of  the  nobility  in  the 
deliberatbns. 

The  prelates  and  magnatet  assist  person- 
ally at  the  diet,  and  give  their  votes  one  by 
one ;  in  their  absence,  they  must  send  a 
representative,  who  is  called  ahUgatum. 
Formerly,  advocates  were  excluded  from 
tiie  diet  by  law,  but  now  they  are  the  per- 
Bons  who  principally  represent  the  mngtufte^. 
The  representatives  of  the  magnates,  ou^, 
like  the  deputies  of  the  cities  and  counties. 


to  be  noble»  and  pOtfSess  lands,  tiie  quantity 
of  which  is  not  determined  by  any  law. 

With  the  exception  of  the  municipal 
courts  of  the  cities,  all  the  tribunab  are 
closed  during  the  holding  of  a  diet.  The 
course  of  justice  is  intemated,  and  with  the 
exception  of  some  extraordinary  cases,  or 
which  are  of  the  greatest  urgency,  the 
judges  do  not  resume  their  fimctions  till 
the  assembly  of  the  states  is  closed. 

The  deputies  of  the  counties  and  free 
royal  dties,  receive  during  the  sitting  of 
the  diet  an  indemnity,  which  is  paid  to  tibem 
out  of  what  18  called  the  coMsa  dome$tioa,  of 
which  we  shall  speak  hereafter. 

After  verifying  their  qualifications,  the 
members  of  the  diet  assemble  in  two  separate 
chambers;  the  chamber  of  the  magnaietk  and 
the  chamber  of  the  states.  At  the  table  of  the 
magnaies,  sit  the  bishops,  the  barons  of  the 
kingdom,  the  -governors  of  counties,  and  aU 
the  counts  and  barons  jfM-esent.  The  other 
nobles  sitting  in  their  own  right,  or  as  de* 
puties  of  cities,  fill  the  table  of  the  states. 
They  are  much  more  numerous  than  the 
mi^$uUt9,  The  first  table  has  for  its  presi* 
deUt  the  palatine,  or  in  his  absence,  the 
baron  of  the  kingdom  next  in  dignity  to 
him.  The  president  of  the  table  of  stiitee* 
is  the  magistrate  presiding  over  the  court 
royal  of  justice;  a  tribimal  which  is  always 
attached  to  the  diet.  The  king  assists  there 
in  person,  or  by  his  comnussioners.  After 
the  opening  of  the  diet,  the  royal  proposi- 
tions are  made  to  the  chambers,  and  then 
the  members  divide  themselves  into  com- 
mittees, in  order  to  prepare  the  rej^e- 
sentations  they  wish  to  make  to  the  king» 
Ttie  two  chambers  communicate  to  each 
other  their  decrees  and  their  opinions,  by 
deputations;  and  when  drcumstanoes  are 
urgent,  in  order  to  avoid  prolonging  the  de«> 
liberations,  ^ey  aseemUe  in  the  satte  room» 
Ilie  fiitlings  are  then^oalled  stasitma  tnist^ 
it  is  not  neceasary  that  die  votes  should  be 
unanimous,  in  order  to  render  the  deoreea 
of  the  assembly  legal ;  the  majoiity  is  snffi- 
cienit.  It  is  very  rare  that  the  votes  are 
(xynnted. 

When  a  proposition  has  passed  die  two 
chambers,  it  «  submitted  to  the  kii^,  who 
either  sanctknu  or  reacts  it.  The  appro- 
baticm  of  the  king  is  necessary  to  give  the 
force  of  law  to  the  decrees  of  liie  diet ;  but 
the  propositions  of  the  sovereign  are  fre- 
quently rejected  by  the  diet. 

When  the  propositions  have  been  decreed 
by  the  diet,  and  sanctioned  by  the  king, 
they  are  called  decrees  of  the  kingdom. 
They  are  written  in  iAtin,  and  the  king 
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caiues  them  to  be  published  and  executed 
by  his  council.  Immediately  after  publica- 
tion, they  have  the  force  of  law  throughout 
the  kingdom. 

The  matters  which  are  properly  the  sub- 
jects of  discussion  by  the  diet,  are,  first,  the 
legal  coronation  of  tJie  king ;  Secondly,  the 
election  of  the  palatine  and  the  two  guar- 
dians of  the  crown ;  Thirdly,  the  reception 
of  new  magnates,  and  that  of  noble  foreign- 
ers as  members  of  the  states  of  the  kingdom ; 
Fourthly,  the  granting  to  the  privileged 
cities  the  right  of  sending  deputies  to  the 
diet;  Fifthly,  legislation.  —  The  king,  in 
fact,  enjoys  the  right  of  preparing  the  laws 
of  the  kingdom ;  but  he  cannot  cause  them 
to  be  executed,  except  so  far  as  the  diet  has 
given  its  assent ;  Sixthly,  contributions  and 
subsidies.  Since  the  year  1715,  the  inhabi- 
tants of  the  cities  and  towns,  and  the  pea- 
sants alone,  pay  contributions.  The  nobility 
only  pay  subsidies  during  war,  and  under 
the  title  of  free  gifts.  Seventhly,  the  gene- 
ral arming  of  the  country.  The  only  two 
subjects  which  are  prohibited  as  matters  of 
discussion  at  the  diet,  are,  the  hereditaxy 
right  of  the  house  of  Austria  to  the  crown 
of  Hungary,  and  the  exemption  of  the  no- 
bility from  all  taxes. 


ON  PREPARING  AND  CLASSIFYING 
THE  STATUTES. 


Thb  business  of  legislation  has  of  late  de- 
servedly attracted  the  attention  of  the  public 
and  the  profession.  We  recently  reviewed 
the  work  of  Mr.  Symonds  *'  On  the  Me- 
chanics of  Law  Making,*'  (vol.  10,  p.  488,) 
and  have  now  to  notice  Mr.  Bramwell's 
2d  volume  on  the  Statutes,  just  published, 
from  which,  we  think,  some  valuable  ex- 
tracts may  be  made.  Although  Mr.  Bxam- 
well's  work  relates  principally  to  private 
acts,  he  has,  in  the  Pre&ce  to  the  Second 
Volume,  and  in  his  Introductory  Chapter, 
adverted  to  the  Public  Statutes.  He  ob- 
serves that 

*'  From  the  1  Rich.  3d,  a.  d.  1483,  to  the 
37  G.  3,  A.  D.  1797»  the  manner  of  divisions 
in  the  sessional  tables  prefixed  to  the  statutes 
u  twofold,  public  and  private, 

"  From  37  G.  3.  a.  d.  1797,  to  54  G.  3, 
A.  D.  181-1,  the  division  was  directed  by  the 
resolutions  of  both  Houses  of  Parliament. 
These  resolutions  will  be  found  in  the  Com- 
mons' Journids,  20th  March  and  22d  Dec. 
1797,  7th  May  1801,  and  22d  March  1803. 

•'The  division  was  to  be  made  into  the 
three  following  classes ;  viz. 


"  1.  Public  general  acts. 

''  2.  Local  or  personal  acts,  to  be  noticeil 
judicially,  or  whereof  printed  copies  may  be 
given  in  evidence. 

"  3.  Local  and  personal  acts,  not  printed. 

"  But  from  the  55  G.  3,  a.  d.  1814,  a 
variation  hath  been  made  in  the  2d  and  3d 
classes,  and  the  division  hath  been  as  follows ; 
vit, 

"  1.  Public  general  acts. 

*'  2.  Local  and  personal  acts,  declared  pub* 
lie,  and  to  be  judicially  noticed. 

"  3.  Private  acts,  printed  !)y  the  King's 
printer,  whereof  printed  copies  may  be  ^ven 
in  evidence,  and  private  acts  not  so  printed,  in 
two  divisions ;  the  first  comprising  the  private 
acts  printed,  the  second  those  not  printed  by 
the  King's  printer." 

Mr.  Bramwell  then  proceeds  to  give  a 
brief  account  of  the  preparation  of  the  Par- 
liamentary Roll,  constituting  tiie  original 
act,  and  of  the  Inrolment  in  Chancery. 

**  There  are  records  of  every  public  statute, 
or  act  of  parliament,  the  parliamentary  roll, 
and  the  inrolment  thereof  in  Chancery ;  but 
only  one  record  of  every  private  statute,  the 
parliamentary  roll,  except  m  some  cases  which 
are  hereafter  mentioned. 

"  The  parliamentary  roll  is  a  transcript  of 
the  bill,  made  previous  to  the  third  reading, 
by  order  of  the  House  in  which  it  originaUn. 
This  transcript  is  engrossed  upon  membranes 
or  rolls  of  parchment,  denominated  presses,  all 
of  uniform  dimensions,  vig.  about  18  inches  in 
length,  and  12  inches  in  breadth.  The  presses 
containing  one  act  are  all  stitched  together 
and  numbered  in  succession,  the  first  press 
being  No.  I  of  the  series ;  and  for  the  purpose 
of  subsequent  amendments,  reference  is  made 
to  the  ingrossment  by  the  press,  line,  and  word. 

*'  All  the  amendments  made  previous  to  the 
third  reading  are  incorporated  in  the  ingross- 
ment; all  amendments  made  upon  the  third 
reading  are  entered  upon  the  ingrossment,  by 
erasure,  interlineation,  or  addition,  according 
to  the  circumstances ;  but  all  new  clauses  are 
annexed  to  the  bill  by  way  of  rider,  to  which 
references  are  made  in  the  body  of  the  bilL 
Amendments  made  by  the  House,  in  which  the 
bill  did  not  originate,  are  first  written  on  paper, 
referring  to  the  ingrossment,  and  after  being 
agreed  to  by  the  House  to  which  they  are  trans- 
mitted, the  amendments  are  entered  on  the 
ingrossment,  as  before  mentioned,  prior  to  the 
bills  receiving  the  royal  assent. 

"  The  Parliamentary  Office  is  the  proper 
repository  for  the  original  acts,  as  was  resolved 
by  the  House  of  Lords  on  the  23d  Feb.  1758. 
The  parliamentary  rolls,  constituting  the  ori- 
ginal acts,  are  preserved  in  the  Parliament 
.Office,  from  the  12th  Henry  7th  to  the  present 
time,  with  some  interruption,  particularly  in 
the  14th,  15th,  and  2l8t  Henry  8th.  Each  act 
is  on  a  separate  roll,  numbered,  and  reference 
is  made  to  them  from  a  calendar  kept  of  the 
acts  of  each  session  in  the  Parliament  Office. 

**  The  inrolmeuts  of  acts  of  parliament  are 
records  containing  the  acts  of  parliament,  cer« 


On  Clois^ffing  ii0  SiQMu.^80kctiim$frmn  Correspondence. 


U5 


lifted  and  delivered  into  ChaDcery.  They  are 
preserved  in  the  chapel  of  the  Rolls,  in  an  un> 
interrupted  series  from  1  Rich.  3d  to  the  pre- 
sent time,  except  only  during  the  Usurpation. 
To  the  *26th  Henry  8th,  they  contain  all  acis, 
public  and  private,  which  were  passed  in  every 
session.  From  the  25th  Henry  Sth  to  35  Eliz., 
several  of  the  private  acts,  and  afterwards  to 
3d  Car.  1,  all  the  private  acts  are  omitted, 
their  titles  only  bein^  noticed.  From  the 
16th  Car.  1,  to  31st  O.  2,  the  inrolments  con- 
tain nothing  but  the  public  acts,  and  the  titles 
of  the  private  acts,  with  the  several  forms  of 
assent ;  and  ftrom  32d  G.  2  their  contents  are 
the  same,  with  the  omission  of  the  titles  of 
the  private  acts. 

"  At  present,  after  all  the  public  acts  of  the 
session  have  received  the  ro^al  assent,  a  tran- 
scr»t  of  the  whole,  comprising  as  well  the 
local  and  personal  acts  declared  public,  as  the 
public  general  acts,  made  in  a  particular  court 
hand,  is  certified  by  the  clerk  of  the  parlia- 
ments, and  deposited  in  the  Rolls  Chapel ;  on 
that  occasion  the  clerk  of  the  parliaments 
sends  the  roll,  or  rolls,  contiuning  such  tran- 
script, engrossed  on  parchment,  signed  and 
certified  by  him  as  clerk  of  the  paniamcnts, 
and  it  is  thereupon  arranged  with  the  records, 
and  thus  becomes  the  inrolment  of  the  statutes 
of  that  session  of  parliament. 

''  As  to  the  comparative  authority  of  the 
original  acts,  and  the  inrolment  in  Chancery, 
the  original  acts  are  frequently  interlined,  de- 
faced, erased,  and,  in  many  instances,  with 
great  difficulty  intelligible,  and  they  are  all 
separate  from  each  other.  The  inrolment  in 
Chancery  is  always  &ir  and  distinct,  and  the 
acts  are  entered  in  a  regular  series  on  one  roll, 
or  subseauent  rolls,  as  part  of  the  proceedings 
of  a  paniament,  the  time  of  the  holding  of 
which  is  stated  at  the  b^inning  of  the  rolL  In 
modem  times,  if  any  ooubt  arises  as  to  the 
correctness  of  the  inrolment  in  Chancery,  ap- 
plication is  made  to  the  clerk  of  the  parlia- 
ments, and  the  original  act  is  thereupon  pro- 
duced and  compared  with  the  inrolment,  and 
an  amendment,  if  requisite,  is  made  in  the  in- 
rolment accordingly.'' 

We  pass  by  the  descriptioii  of  the  various 
modes  io,  which  acts  of  parliament  have  been 
hitherto  p^mulgated,  and  proceed  to  state 
the  Rules  of  Evidence  applicable  to  acts  of 
parliament : 

"  Public  acts  of  parfiament  are  presumed  bv 
the  law  to  be  known  to  everv  individual. 
Printed  copies,  therefore,  of  puolic  acts,  and 
the  printea  statute  books,  are  resorted  to  in 
courts  of  justice,  not  strictly  as  evidence,  but 
as  serring  tb  refresh  the  memory;  and  by  the 
statute  41  G.  3,  c.  90,  s.  9,  made  lor  the  better 
and  more  effectual  proof  of  the  statute  law  of 
this  country  in  Ireland,  and  of  the  Irish  statute 
law  in  Great  Britain,  it  is  enacted,  that  copies 
of  the  statutes  of  Great  Britain  and  Ireland 
prior  to  the  Union,  printed  by  the  printer  duly 
authorized,  shall  be  received  as  conclusive 
evidence  of  the  statutes  in  the  courts  of  either 


kingdom.  In  some  acts  of  parliament,  not  re- 
lating to  the  kingdom  at  large,  a  special  ckutse 
is  often  inserted,  declaring  them  to  be  public 
acts.  Such  acts  are  to  be  considered  on  the 
same  footing  and  of  the  same  authority  in 
courts  of  justice  as  those  above  mentioned, 
and  proof  of  the  contents  will  he  as  unneces- 
sary in  this  case  as  where  a  statute  is  public 
without  the  aid  of  such  special  clause.  A 
clause  is  also  frequently  inserted  in  some  pri- 
vate acts,  providinj^  that  they  should  be  printed 
by  the  King's  printer,  and  that  a  copv  so 
printed  shall  be  admitted  as  evidence  oi  the 
acts.  In  such  cases  a  copy  purporting  to  be 
printed  by  the  King's  printer,  will  be  admis- 
sible in  evidence.  When  a  private  act  of  par- 
liament, not  containing  sucn  a  clause,  is  re- 
quired in  evidence,  the  regular  proof  is  by  an 
examined  copy  compared  with  the  original  in 
the  Parliament  Office,  at  Westminster.  Even 
in  the  case  of  a  private  statute,  however,  if  one 
of  the  parties  to  the  suit  has  done  an  act  under 
the  statute,  against  which  act  the  other  party 
appeals,  and  the  regularity  of  which  proceed- 

3  is  the  question  to  be  tried,  there  the  ap- 
lant  will  not  be  obliged  to  produce  an 
examined  copy,  but  a  common  printed  copy 
will  be  sufficient."     1  Phil.  Evid.  384,  7  ed. 


SELECTIONS 
FROM  CORRESPONDENCE. 


COSTS  PRIOB  TO   PAYING   MONBT  INTO  COURT. 

As  the  paper  m  the  Legal  Observer  for  Sep- 
tember, signed  Z.,  leaves  the  practice  pursued 
as  to  these  costs  somewhat  vague  and  uncer- 
tain, I  beg  to  sute  that  a  cause,  involving  and 
settling  the  Question,  was  carried  down  to  the 
last  York  assizes,  in  which  I  was  concerned  for 
the  defendant,  and  in  which  the  defendant  had 
a  verdict. 

After  declaration  the  defendant  paid  7/«  5f . 
into  Court,  and  pleaded  non  auumpsit  as  to  the 
residue ;  and  the  plaintiff  joined  issue  by  deli- 
vering the  common  similiter. 

The  Master,  in  taxing  the  costs,  allowed  the 
defendant  his  costs  of  suit  from  and  including 
the  entering  of  the  appearance,  but  allowed  no 
costs  to  the  plaintiff  for  the  proceedings  prior 
to  the  7/.  5#.  bdng  paid  into  Court;  in  doing 
which,  it  appears  to  me,  he  was  acting  accord- 
ing to  the  mneteenth  section  of  the  New  Rules, 
under  3  &  4  W.  4,  c.  49,  which  states  that 
"  the  defendant  shdl  be  entitled  to  judgment 
and  his  costs  of  suit." 

An  Attorney. 


cruise's  digest. — ^DOWER. — HEIR. 

Sir, 

I  beg  to  call  the  attention  of  the  profession 

to  an  apparent  contradiction  in  Cruise's  Digest, 

which  has  occasioned  me  some  trouble  and 

difficulty.    If  I  have  not  sufficiently  comprc- 
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headed  the  matter,  I  have  no  doubt  the  kind- 
ness  of  some  of  your  iatelligent  correepondents 
will  explain  it. 

Vol.  I.,  3rd  cd.,  p.  174,  tit.  "  Dower,"  Mr. 
Cruide  states,  "  That  the  widow  b  in  of  the 
estate  of  her  husband,  and  the  heir  is  consi- 
dered as  having  never  been  seised  of  that  ^art," 
meaning  that  part  of  an  estate  which  v  assi/^oed 
to  an  ancestor's  widow  for  dower.  Sec.  26, 
p.  175.  He  adds,  "  and  still  she  (the  dowress) 
hold<{  of  tbe  heir  by  fealty,  the  assifj^nmcnt  of 
dower  by  the  heir  being  a  species  of  subinfeu- 
dation not  prohibited  bv  the  statute  Quia  emp- 
tores,  because  the  heir  does  not  depart  with  tbe 
fee."  If  the  heir  is  not  seised  of  that  pttrt, 
there  can  be  no  poue»»h  f^rutm^  supposing 
him  to  have  a  sister  of  the  whole,  and  a  brother 
of  the  half  blood.  J.  dies  intestate,  leaving 
^.,  his  eldest  son,  and  (7.,  a  daughter  by  his 
first  wife,  and  D.  a  son  by  the  second  wife. 
£hR  second  wife,  who  survived  A.,  has 
an  assignment  of  dower.  B,  dies  intea- 
tate,  and  withoui  issue,  during  the  life  of 
the  dowress.  Who  is  entitled  to  the  part 
allotted  for  dower?  C,  the  heiress  to  B,, 
or  /).,  the  hear  to  ^.  ?  It  turns  upon  the 
po9MfMto  frairit,  Mr.  Cruise,  in  effect,  states 
in  one  part,  B.  never  is  seised,  and  in  another, 
he  never  parts  with  the  fee,  which  is  tanta- 
mount to  saying  he  is  seised.  If  his  first 
statement,  '*  that  the  heir  is  considered  as 
having  never  been  seised  of  that  part/'  is 
confined  to  the  rule  Do»  de  dote,  it  may, 
in  some  measure,  reconcile  it.  1  again  re- 
peat, I  may  have  looked  at  it  with  any  thing 
but  a  clear  head ;  if  so,  a  hint  from  your- 
self, or  correspondents,  will  confer  an  obli- 
gation on 

W.  B,  J. 


SUPERIOR  COURTS. 


SialU  (Court 

PRACTICE. — PBITILEOB   OF  BOLICrrOHS. 

A  soliciior  is  noi  to  practise  in  a  Court  in 
itikiek  ke  has  fl»/  leen  admitted^  not  wen 
bjf  an  agent  who  has  been  admitted  therein. 

A  question  of  some  importance  regarding 
the  practice  ef  tfae  Coart,  and  the  privileges 
of  solicitors,  arose  in  this  Court,  and  was 
argued  for  puts  of  two  dajn ;  it  was,  whether 
a  solicitor  of  the  Great  Seetson  in  Wales,  who 
had  not  been  admitted  and  swmh  in  in  this 
Orart,  could,  under  the  2  G.  2,  c.  ^,  recover 
costs  for  business  transacted  for  him  in  the 
Court  of  Chancery,  by  an  agent  who  was  a 
solicitor  in  Chancery. 

•  The  question  was  argued  by  Mr.  Bickersteth 
and  Mr.  Spence,  and  Mr.  Pemberton  aad  Mr. 
Sharpe,  The  case  of  Hockley  v.  Bantaek,  and 
the  cases  there  mentioned,  were  cited. 

The  Master  of  the  RoUs  wA  the  point  was, 
whetlier  an  attorney  admitted  in  the  Court  of 
Gi«Bt  Session  in  Wales,  could  employ  m  oj^ent 


to  act  for  him  in  Chancery,  without  lieing 
himself  an  admitted  solicitor  of  that  Court. 
He  felt  great  difficulty  in  putting  a  construc- 
tion on  the  act  of  Geo.  2,  which  applied  to 
this  case,  as  there  were  decisions  of  Lords 
Loughborough  and  Lpndhurst  in  favor  of  one 
construction,  and  a  judgment  of  the  Court  of 
Common  Pleas,  and  a  decree  of  the  late  !#««. 
ter  of  the  JtolU,  in  favor  of  another.  His 
Honor,  after  going  through  the  provisions  of 
the  act,  and  commenting  on  the  cases  cited, 
said,  that  he  did  not  consider  himself  boumi 
to  regard  the  authorities  so  much  as  the  act 
itself.  He  had  endeavoured  to  put  the  best 
construction  he  could  upon  that  act  of  parlia- 
ment, and  the  result  to  which  he  had  couie, 
not  without  considerable  doubt  and  difficulty 
as  to  its  accuracy,  was,  that  the  solicitor  in 
one  Court  could  not  act  in  any  other  Court 
in  the  name  of  a  solicitor  than  that  in  which 
he  himself  was  admitted. 

Turner  v.  Fwrd,  at  Westminster,  Nov.  3d 
and  5th,  1835. 


BinjK'ir  Dentil. 
[Before  the  Four  Judges.] 

NEGOTIATION  OF  HILL  OF  EXCHANGE  BT  DE- 
FENDANT.— INDORSEMENT  TO  PLAINTIFF. — 
PLEA. — DENIAL  OF  INDORSEMENT. 

A  defendant  indorsee,  after  hoping  adtmtisd 
ike  indorsement  of  a  liii  ofettchange  to 
the  ffUaintiff  bff  the  drawer,  by  negofiatimg 
k  himseff^  will  not  be  suffered  to  piead  a 
denial  of  that  indorsemeist. 

This  was  an  action  on  a  biU  of  exdiange; 
and  a  rule  had  been  obtuned  by  the  defendant, 
calling  on  the  plaintiff  to  shew  cause  why  he 
should  not  be  permitted  to  plead,  with  ether 

Sleas,  that  the  drawer  of  the  bill  did  not  in- 
orse  it  to  the  plaintiff. 

Cause  n-as  now  shewn^  and  it  vras  stated 
that  the  defendant  negotiate  the  bill  himself, 
aad  then  represented  the  drawee  to  be  a  penon 
of  respectability,  and  pointed  out  his  place  of 
residence.  On  the  bill  coming  due,  however, 
it  was  dishonored,  and  a  letter  was  then  sent 
to  the  house  of  the  supposed  drawer  by  post, 
which,  however,  was  returned,  marked  **  gone 
away."  All  endeav<mrs  to  find  the  drawer 
had 'since  been  unavailing.  It  was  submitted, 
under  these  circumstances,  that  as  the  defiea- 
dant  had  admitted  the  indorsement  of  the 
drawer,  by  negotiating  the  bill,  he  could  not 
now  be  permitted  to  deny  it. 

In  support  of  the  rule  it  was  urged,  that  if 
the  facts  sworn  to  were  true,  a  replication 
might  be  supported,  alleging  the  indorseraeht 
of  the  bill.  The  plea,  however,  ought  to  be 
allowed. 

The  Court  said,  that  the  defendant,  after 
having  admitted  the  indorsement  by  negotiating 
the  bul^  could  not  avail  himself  of  the  plea. 

Rule  disvharged.^(#i7more  v.  Hague,  W.  T. 
1836.    K.B.FTJ. 
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Afnu'ir  Mtntff  9rxrHc0  Court* 

FORM  OP  AFFIDAVIT  OF  SERVICE  OF  A  RULE. — 
"  RULE  ANNEXED." 

The  offtdnvlt  of  service  of  a  rtde  must  allude 
to  (he  *'  rule  annexed,"  and  not  the  '*  rule 
in  this  cause,'* 

This  was  a  motloo  to  make  a  rule  absolute. 
The  affidavit  of  service  stated  that  the  "  rule 
in  this  cause"  had  been  served,  instead  of  al- 
luding to  the  '*  rule  annexed." 

The  Court  deemed  the  affidavit  insufficient 
on  that  ground. 

Role  refused.— 7id(/^//  v.  JMton,  M.  T. 
1835-    K.  B.P.C. 

JODGHENT  OK  AN  OI.D  WARRANT  OF  ATTOR- 
NEY.— INSANITY  OF  DEFENDANT. 

Judgment  may  be  signed  on  an  old  warrant 
t/  ailorney,  notutiikstanding  the  dt/en- 
dant's  being  insane. 

This  was  a  motion  for  leave  to  enter  up 
judgment  on  an  old  warrant  of  attorney.  The 
defendant,  it  appeared,  was  insane,  and  had 
been  so  for  a  considerable  period,  and  there 
did  not  appear  to  be  any  chance  of  his  reco- 
very. It  was  submitted,  that  notwithstanding 
this,  as  by  the  practice  of  the  Court  a  rule  nist 
was  unnecessary  in  ordinary  cases,  no  distinc- 
tion should  now  be  made,  and  judgment 
should  be  entered  up  immediately. 

The  Court  concurred  in  this  opinion,  and 
the  rule  was  granted  accordingly. 

Rule  granted.— P/;ff-«/  v.  KilRck^  M.  T.  1835. 
K.  B.  P.  C. 


IMDB  JOINED.-HLiAFM  OF  TIllB.<4-JnD0MBNT 
AS  IN  CASE  OF  A  NONSUIT. 

Judgment  as  in  ease  of  a  nonsuit  may  he  ob- 
tained, notwithstanding  issue  shall  have 
been  joined  seven  years  befsre. 

^  Cause  was  shewn '  against  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit.  It  appeared 
that  issue  was  joined  in  Michaelmas  term 
1828,  and  it  was  therefore  submitted,  whether 
after  a  delay  of  such  length  the  Court  would 
BOt  grant  the  applicatTon. 
.  The  Ofurt  thought  the  lapse  of  thne  was  no 
mmsmer  U)  the. motion. 

'  An  affidavit  was  then  produced,  by  which 
the  proper  servke  of  the  rnk  was  rendered 
doubtful;  and 

The  Court,  on  this,  directed  the  rule  to  be 
enlarged  until  Hilary  term. 

Riue  enlarged. — Cromer  v.  Brown,  M.  T. 
1835.    K.  B.P.C. 


plaintiff's  APPLICATION   TO  QUASH  A   SGI. 
FA. — ^EULE  NrSI. 

On  a  'pMntiJps'  application  to  quash  a  writ 
o/sci.  fa.,  the  rule  will  be  nisi  in  the  first 
instance. 

A  motion  was  made  on  the  part  of  the  plain- 
ti0',  for  leave  to  quash  a  writ  of  §ci,fu,,  on  ibe 
ground  of  some  iufomtallty  in  the|>rooeeding8 ; 
and  it  was  submitted^  that  the  plamtiff  was  en- 


titled to  quash  the  writ,  on  paying  the  defen- 
dant's costs;  and  the  only  question  for  the 
consideration  of  the  Court  was,  whether  it 
should  be  aiisolute  or  nisi  in  the  first  instance. 
The  defendant  had  entered  an  appearance, 
but  bad  not  pleaded.  It  was  contended  that 
the  case  was  precisely  similar  to  a  discontinu- 
ance, where  a  plaintiff  was  entitled  at  once  to 
discontinue,  upon  payment  of  costs. 

The  Court  thought  the  rule  should  be  nin 
in  the  first  instance.  The  defendant  might 
have  some  reasons  why  the  writ  should  not  be 
quashed. 

Ad*  and  unother  ▼.  Stubbs,  M.  T.  1835. 
K.  B.  P.  C. 


€(imman  9lswl. 

COHMISSIONEBS  FOR  TAKING  AFFIOATITS  IK 
IRELAND. — CBIEF  JUSTICE'S  CLERK'S  LIST. 
— APPLICATION  FOB  DISCBARGE  OF  PRI- 
SONER.—AFFIDAVIT.— PLACE  OF  EESIDENCB 
OF  PRISONER. — DELAY. 

ne  Chief  Justice's  clerh's  list  of  the  Com- 
missioners appointed  to  tahe  affidavits  in 
Scotland  and  Ireland^  may  be  referred  to 
us  evidence  cf  any  person's  holding  that 
situation  or  not, 
sjtisfwt  necessary  for  a  defendant,  in  custody 
for  debt,  nnd  applying  /Vr  his  discharge, 
to  state  his  place  of  residency  in  an  affi^ 
davit, 
A  defendant  having  delayed  two  tnonths  in 
making  suck  an  application,  that  delay  is 
not  a  tcaiver  of  his  right,  if  the  affidavit 
has  not  been  taken  by  a  competent  au* 
thority. 

This  was  a  motion  for  a  rule  to  shew  cause 
why  the  defendant  should  not  be  discharged 
out  pf  the  custody  of  the  warden  of  the  Fleet, 
on  entering  a  common  appearance.  It  ap- 
peared from  the  affidaFits»  that  he  had  been 
arrested  for  the  amount  of  a  biU  of  ejcdbange, 
upon  an  affidavit  sworn  at  Athlone,  county  of 
Roscommon,  in  Ireknd,  purporting  to  be  be- 
fore a  commissioner  for  taking  affidavits  for 
the  Court  of  Common  Pleas  in  the  said  county, 
and  was  signed  "  John  Gaynor."  Reference 
was  now  had  to  the  act,  under  which  the 
Judges  were  empowered  to  appoint  Commis- 
sioners to  take  affidavits  in  ^othind  and  Ire- 
land ;  and  it  was  aubmiUed,  that  if  Mr.  Oaynor 
was  a  Commissioner  for  taking  affidavits,  that 
fact  should  be  shewn  in  the  jurat  An  affi- 
davit was  now  put  in,  sworn  by  the  defendant's 
attorney,  who  said  therein  that  he  had  written 
to  Mr.  Oaynor,  and  had  received  a  reply, 
stating  tliat  he  was  not  a  Commissioner  for 
taking  affidavits  in  the  Courts  of  England,  but 
of  Ireland.  He  had  also  requested  ihe  Chief 
Justice's  clerk  to  search  his  list  of  Commis- 
missioners ;  but  Mr.  Oaynor's  name  could  not 
be  found  there.  The  defendant  also  swore 
that  he  baid  seen  the  affidavit  of  debt  at  the 
Filacer's  Office,  as  well  as  the  before-mentioned 
letter,  and  that  the  sij^natvre  to  both  was  in 
the  same  hMidwriting.  It  was  on  these 
grounds,  therBfcFre^  au^mirted,  that  there  wns 
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no  evideace  to  shew  that  Mr.  Goynor  was  a 
Commissioner. 

On  the  other  band,  a  preliminary  objection 
was  taken,  that  the  defendant's  place  ot  abode 
was  not^iven  in  the  affidavit. 

The  Couri,  however,,  decided  that  it  was 
unnecessary.  Tiie  defendant  was  supposed  to 
be  present  in  Court. 

Several  cases  were  then  referred  to»  where 
affidavits  had  been  held  sufficient,  which  had 
been  sworn  before  a  Commissioner  of  the 
Court  of  Excheouer  in  Ireland,  or  a  Magis- 
trate in  Scotlana.  It  was  also  shewn  that  the 
defendant  had  been  two  months  in  custody 
before  any  steps  were  taken  to  procure  his 
discharge ;  and  the  rule  of  Court  was  pointed 
out,  whereby  it  was  provided,  that  all  such 
applications  should  be  made  within  a  reason- 
able dme. 

The  Courit  having  referred  to  the  Chief 
Justice's  clerk's  list  of  Commissioners^  found 
that  Mr.  Oaynor's  name  was  not  there.  The 
rule  was  therefore  made  absolute. 

Rule  absolute. — Sharpe  v*  JoA/uon,  M.  T. 
1836.    C.P. 


DEPOSIT  OF  MONBT  IN  UBU  OF  BA1L.*-PAT- 
MKNT  OF  THAT  MONBY  INTO  COURT  IN  SA- 
TISFACTION OF  THE  plaintiff's  DBBfAND. 

A  defendani  hating  depo$Ued  money  in  lieu 
of  bail,  which  was  afterwards  paid  into 
Court  y  the  Court  will  allow  a  portion  of  the 
sum  to  he  pleaded  as  paid  into  Court  in 
satisfaction  of  the  plaintiff's  demand. 

This  was  an  application  for  leave  to  plead 
the  pajrment  of  money  into  Court,  under  the 
following  circumstances.  The  defendant  had 
been  arrested,  and  had  deposited  200/.  in  lieu 
of  bail,  which  was  the  security  required  by  the 
capias.  The  money  had  since  been  paid  into 
Court.  It  xns  desired  that  a  part  of  that  sum 
should  be  pleaded  as  pMd  into  Court  in  satis- 
faction of  tne  sum  of  81/.  14^.,  claimed  by  the 
plaintiff. 

The  Court  granted  the  application. 

Rule  absolute.— ^a//  v.  Stafford,  M.  T.  1835. 
C.P. 

(^(^equrr. 

MOTICBS  of  trial. —  VARIANCE.  —  UNDB- 
FBNDBD  CAUSE. —  NEW  TRIAL. —  APPEAR- 
ANCE OF  DEFENDANT  IN  PERSON. 

Two  notices  of  trial,  varying  with  one  an- 
other^ having  been  given  to  the  defendant^ 
and  the  cause  being  tried  as  undefended, 
the  Court  will  grant  a  new  trial,  without 
costs. 

The  defendant,  although  appearing  person- 
ally, must  be  held  bound  bg  the  same  rules 
as  if  he  appeared  by  attorney. 

In  this  case  the  issae  was  delivered  to  the 
defendant  personally,  with  a  notice  for  trial 
in  the  sittings  after  Easter  term  indorsed  on 
it  ,*  but  a  written  notice  was  at  the  same  time 
delivered  for  trial  in  Trinity  term.  The  cause 
was  tried,  as  undefended,  in  Trinity  term,  and 


a  rule  was  then  obtained  to  set  aside  the  fcr- 
diet,  and  for  a  new  trial.  The  defendant 
stated  that  he  went  to  inquire  whether  the 
cause  was  down  for  trial  at  Easter  term,  bot 
found  it  was  not. 

Cause  was  now  shewn,  when  ft  was  stated 
that  the  trial  was  originally  intended  to  have 
taken  place  at  Easter  term ;   but  in  conse- 

Suence  of  some  negociation  opened  bj  the 
efendant,  it  was-  postponed.     By  accident, 
the  notice  was  continnea  on  the  issue. 

The  Court  made  the  rule  absolute,  but  with- 
out costs.  The  defendant,  although  appear- 
ing personally,  was  as  liable  as  if  he  appeared 
by  attorney. 

Rule  absolute,  without  costs. — Kerry  f. 
Reynolds,  T.  T.  1835.    Bxcheq. 


MOTION  FOR  NEW  TRIAL. — ^EXPIRATION  OP 
THE  FOUR  DATS. 

//  tf  a  positive  ruU,  that  the  motion  f^  a  new 
trial  must  be  tnade  within  thefhur  days. 

A  motion  was  made  for  a  rule  for  a  new 
trial.  Tlie  cause  had  been  tried  before  the 
sheriff  of  Warwickshire,  and  this  was  the  fifth 
day  of  term.  It  was,  however,  submitted,  tibat 
under  the  peculiar  circumstances  of  the  case» 
the  Court  would  grant  a  rule.  It  appeared 
that  the  necessary  papers  had  only  arnved  in 
town  on  the  previous  day,  and  were  just  placed 
in  the  hands  of  the  learned  counsel,  at  the  mo- 
ment when  the  Court  unexpectedly  adjourned, 
before  the  usual  time. 

The  Court  said,  that  the  rule  was  imperative, 
and  could  not,  on  any  account,  be  departed 
from.  If  an  application  had  been  made  on 
the  day  before,  the  Court  might  have  granted 
time  to  make  the  motion. 

Rule  refuscd.—^ArWw  ?.  ^hitmare,  T.  T. 
1835.    Excheq. 


SHERIFF'S    EXECUTION. — 000D8   CLAIMED. 

LIABILITY    OF     CLAIMANT     TO     COSTS    IN- 
CURRED. 

The  goods  of  a  defendant  having  been  taken 
in  execution  and  claimed  by  a  third  person, 
and  the  latter  subsequently,  on  an  issue^ 
being  directed,  abandoning  his  claim,  he 
will  be  liable  for  all  costs  subsequently 
incurred. 

In  this  ease  a  person  named  Sanders  had 
claimed  the  goods  of  the  defendant,  when  they 
were  taken  in  execution  by  the  Sheriff.  He 
had  since  abandoned  his  claim,  however,  and 
in  consequence,  a  rule  was  obtained,  caltinj^ 
on  him  to  shew  cause  why  he  should  not  pay 
the  costs  of  keeping  possession,  the  sheriff's 
poundage,  and  the  costs  occasioned  to  the 
sheriff  by  his  claim,  in  all  amounting  to  nearly 
the  value  of  the  goods. 

It  was  now  contended,  in  opposition  to  the 
rule,  that  the  poundage  should  have  been  paid 
out  of  the  goods,  and  that  Sanders  %vas  not  lia- 
ble to  pay  the  expenses  of  keeping  possession, 
or  any  of  the  other  costs  dumed. 


St^jterior  Cotarta:  Exchequer. — Annpers  to  Queriei. 
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Tn  support  of  die  rule,  a  case  was  cited, 
tvhere  a  defendant  having  abandoned  hU  claim 
tinder  similar  circumstances,  an  issue  having 
been  directed,  was  held  liable  to  all  costs,  &c. 
incurred. 

The  Court  thought  the  claimaut  ought  to 
pay  all  costs  incurred  after  the  issue  was  di- 
rected to  be  tried,  but  not  the  costs  of  the 
previous  application  of  the  sheriff.  Not  hav- 
ing offered  to  pay  those  expenses,  he  must  also 
be  liable  to  the  costs  of  this  rule. 

Rule  absolute  accordingly. — Scaies  v.  Sarge- 
9on,  T.  T.  1836.    Excheq. 


BXBCUT0R.*-PLAINnFF8'  PR0MI880RT  NOTE. 
— ^MO  CON81DSRATI0N.  —  KNOWLBOGB  OF 
FI1AINTIFF8.  —  AMBNDMBNT  OF  UBCLARA- 
TION.— OPERATION  OF  3  &  4  W.  4,  C.  42. 
^-COSTS.  —  POWER  OF  COURT  TO  RBVIBW 
judge's   ORDER. — ^DISCONTINUANCE. 

The  piainiiffk  having  brought  an  action  f«jT 
the  amount  of  a  promissory  note,  as  execu- 
tors to  a  testator ;  but  discontinuing  the 
suit  on  an  affidavit  of  the  defendant,  that 
no  consideration  had  been  given  for  the 
note,  will  be  held  responsihle  for  the  costs 
if  there  shall  be  reason  to  suppose  they  were 
previously  acquainted  with  the  fact. 

The  action  being  commenced  before  the  act 
Sif  A  W,A,c.  42  came  into  operation,  but 
the  writ  and  declaration  being  amended 
after  that  act  shall  have  taken  effect,  the 
plaintijfs  will  be  held  liable  to  alt  costs  in* 
eurred  after  the  amendment. 

The  Court  has  power  to  review  a  Judges 
order,  granting  a  conlinuance,  without 
costs. 

In  this  case  it  appeared  that  the  plaintiffs 
sued  as  the  executors  of  one  Watson,  deceased, 
fur  the  amount  of  a  promissory  note  for  150/., 
and  interest  thereon,  drawn  by  the  defendant 
in  favor  of  the  testatorJ  The  writ  of  summons 
and  declaration  having  been  delivered,  the  de- 
fendant pleaded  the  non-joinder  of  one  of  the 
plaintiffs,  who  was  co-executor  with  the  others, 
but  who  was  merely  a  nominal  party.  On  an 
application  to  the  Court,  the  plaintiff  was  per- 
mitted to  amend  the  writ  ana  declaration,  by 
inserting  the  name  of  this  person ;  but  affida- 
vits were  then  put  in  by  the  defendant,  in 
which  it  was  sworn,  that  there  was  no  consid- 
eration for  the  bill.  The  costs  of  the  previous 
part  of  the  proceedings  were  then  paid  by  the 
plaintiff,  ana  the  defendant  pleaded  the  general 
issue.  The  plaintiffs  were  afterwards  ruled  to 
reply,  but  they  neglected  to  do  so,  and  even- 
tually took  out  a  summons  for  discontinuing 
the  action,  without  paying  costs.  The  terms 
of  the  summons  were  subsequently  confirmed 
by  a  Judge ;  but  a  rule  nisi  was  obtained  to 
set  that  order  aside,  against  which— 

Cause  was  now  shewn.  It  was  submitted, 
that  as  the  action  was  commenced  before  the  act 
3  &4  W.  4,  c.  42,  s.dl,  came  into  operation,  the 
Court  would  not  interfere  to  saddle  the  plain- 
tiffs with  the  costs,  unless  it  was  clearly  shewn 
to  have  been  a  vexatious  proceeding.    It  was 


sworn,  that  the  note  being  found  among  the 
testator's  papers,  and  being  uncancelled*  the 
suit  was  commenced  upon  very  reasonable 
grounds^  as  there  was  nothing  to  shew  that  it 
was  not  an  available  security.  Subsequently, 
however,  on  ^he  affidavit  being  put  in  by  the 
defendant,  that  no  consideration  had  been 
given  for  the  note,  and  which  was  sworn  by  a 
person  who  had  formerly  been  in  partnership 
with  the  testator,  the  plaintiffs  considered 
that  they  had  good  grounds  for  discontinuing^ 
the  action.  Two  cases  were  cited,  in  which  it 
had  been  held,  that  it  was  in  the  discretion  of 
the  Court,  whether  a  plaintiff  executor  should 
be  made  to  pay  costs  upon  a  discontinuance* 
and  that  a  decision  of  a  Judge,  as  in  the  pre- 
sent action,  must  be  final.  It  was  denied  that 
the  plaintiffs  knew  that  there  had  been  no  con- 
sideration for  the  note,  until  the  affidavit  was 
put  in  on  the  part  of  the  defendant. 

In  support  of  the  rule,  it  was  contended,  that 
since  the  operation  of  the  new  act,  the  plain- 
tiffs in  this  case  were  as  liable  as  those  in  any 
other  action.  All  the  costs  sought  for  were 
incurred  after  that  act  came  into  force.  Be- 
sides, it  was  positively  sworn  that  one  of  the 
plaintiffs  had  been  a  clerk  to  the  testator,  and 
was  intimatelv  acquainted  with  all  his  transac- 
tions, and  had  been  told  that  no  consideration 
had  been  given  for  the  note  before  the  amend- 
ment. It  was  also  distinctly  understood  on  the 
amendment  being  made,  that  the  question  of 
costs  should  be  considered  as  if  the  action  was 
recommenced.     . 

The  Court  thought  the  rule  must  be  made 
absolute,  but  without  costs;  and  that  the 
plaintiffs  must  pay  the  costs  incurred  since  the 
amendment.  The  Judge's  order  could  not  be 
held  to  be  final. 

Rule  absolute  accordingly.  —  Lahin  and 
others  v.  Massie,  T.  T.  1835.    Excheq. 


ANSWERS  TO  QUERIES- 


EotD  of  ^rojperts  stOr  Cotifiesandtig. 

DOWER. — VOL.  10,  P.  143 

The  two  answers  (by  "  Spes"  and  J.)  at 
p.  287,  might  appear,  on  a  cursorv  reading, 
very  satisfactory ;  but  I  cannot  avoia  thinking 
that  the  answer  of  Z.  at  p.  383,  contains  the  bet- 
ter opinion.  The  decision  of  the  question  is  not 
now  material  as  to  the  particular  case  on  which  it 
arose,  the  dowress  having  since  released ;  but  it 
may  be  deserving  consideration  with  regard  to 
general  practice;  as  I  conceive,  that  if  a  convey- 
ance is  made  to  a  purchaser,  without  any  intro* 
duct  ion  of  a  trustee,  as  stated  in  the  query,  p. 
143,  Such  a  mode  of  limitation,  if  the  power 
be  valid,  would  avoid  the  trouble  &c  of  mak- 
ing the  trustee  a  party  to  a  mortgage  or  sub- 
sequent conveyance,  and  the  owner  might  limit 
the  estate  without  the  lease  for  a  year,  which, 
in  small  purchases,  would  sometimes  be  desir- 
able. Anon. 
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Queriet.'^The  Editor's  Letter  Bex. 


DOWBR.    VOL.  10,  p.  611 ;  a$ite,  63. 

A.  £.  18  rij^bt  in  his  conclusion,  but  wrong 
in  Ilia  reasoning.  The  conveyance  was  by  feon- 
inenty  and  of  course  no  use  could  be  limited 
by  it,  Watkins,  tit  Feoffment.  A  feoffment  is 
a  common  law  conveyance.  B.,  was  solely 
seised  at  common  law,  and  on  hU  death,  his 
^e  became  dowable.  Spbs. 


€anman  EsfD. 

BILIi  OF  8ALB.— »BXBCUT10ir.      P.  32. 

Chattel  property  in  the  hands  of  the  defend- 
ant, or  of  Oona  Jiae  purchasers,  is  not  affected 
by  a  Judgment,  and  is  only  bound  by  a  writ  of 
execution  from  the  time  of  the  delivery  to  the 
sheriff.  (29  Car.  2,  c.  3,  s.  16;  2  £q.  Ca.  Abr. 
381 ;  Bac.  Abr.  Execution,  (I) ;  3  BI.  Com. 
420,  421 .)  If,  therefore,  the  deed  of  trust  was 
a  hondfide  one,  the  execution  will  not  affect  it. 
Sem6ie,  that  among  the  requisites  to  constitute 
a  bond  fide  sale  against  creditors,  the  value  of 
the  goods  should  not  exceed  the  amount  of 
the  consideration.  Bwrion  y.  ThwrnhiU,  2 
Marsh,  427 ;  7  Taunt.  149.  C. 


lessor  held :  ^.'s  landlord  enters  for  a  breach. 
Can  the  purchaser  of  A's  lease,  sold  by  the 
assignees  of  the  bankrupt,  sustain  an  action  of 
covenant  against  A,  under  the  covenant  with 
^.,  his  executors  and  administrators  ? 

iNQDlBBIt. 


QUERIES. 
Cnmrnon  latn: 

JOINT  MOTB. 

S,  holds  a  joint  note  from  M,  and  B,^  pro- 
perly worded  and  signeil,  value  200/.,  doted  in 
1813,  and  upon  which  M,  has  paki  the  interest 
regularly.     In  1832,  t/.,  the  son  of  S,  (then 
living),  took  a  cognovit  from  M,  for  monies 
due  to  himself,  and  at  the  same  time  he  took 
a  cognovit  for  monies  due  to  his  father  S, 
Now  J,  was  acting  in  the  capacit}^  of  agent, 
he  being  named  executor  in  o.'s  will,  and  his 
eldest  son.     Circumstances  afterwards  com- 
pelled •/.  to  levj  two  executions  upon  M,  \ 
the  first,  for  his  own  money,  was  satisfied 
from  a  public  sale ;  but  the  second  was  not  so 
successful,  only  about  a  tenth  of  the  debt 
bemg  obtainecf.     Some  time  afterwards  S. 
dies;  but  being  a  very  old  man,  and  in  his 
dotage,   knew   nothing  of  the   transaction. 
Does  anything  which  has  been  transacted  re- 
lease B.  from  the  notcw  w  jointly  s^ned  byi/. 
•ndil.^  Amon. 


LBASB. — BANKRUPTCr. 

ll  has,  I  believe,  been  held  that  a  consent  of 
tt'leasttr.diat  his  lessee  may  assign,  once  given, 
destroys  the  covenant.  A.  leases  to  B,  Cove- 
nant that  lessee  shall  not  assign.  B.  becomes 
bankrupt  $  the  assignees  sell  4he  lease,  in  which 
is  a  covenant  from  the  lessor  to  indemnify  ^., 
bis  executors  and  adsBinistraCors,  from  rent 
and  covemuUB  in  the  lease  under  which  the 


SUBBXFr.— MOBTOAOB.^LAKOLOBD. 

A  writ  of  if^fi.  issues  to  the  sheriff,  command* 
ing  him  to  levy  upon  the  goods  of  ^.  ^.,  who  is 
a  mortgagor  inpouesiion.  The  mortgagee  hay« 
ing  a  power  of  distress  for  arrears  of  interest 
reserved  to  him  by  the  mortgage  deed,  gives 
notice  thereof  to  the  sheriff,  and  that  one 
gear's  interest  is  due,  and  directa  him  to  retain 
It  out  of  the  amount  of  the  levy.  Is  the  sheriff* 
bound  to  attend  to  such  notice,  and  can  the 
mortgagee  be  considered  in  the  light  of  a 
landlord,  and  therefore  entitled,  under  the 
J 1  0. 2,  c.  19,  to  demand  one  year's  rent  ? 
An  Inqdibbr. 


THE  EDITOR'S  LETTER  BOX. 


We  think  that  the  Report  which  has  been 
sent  us,  of  an  assault  committed  on  a  person 
serving  a  writ,  is  not  admissible  in  these  pagee* 
as  the  decision  depended  entirely  on  the  facts, 
and  involved  no  point  of  kw.  If  the  assaulK 
were  proved,  it  would  be  a  very  aggravated 
one.  The  injured  party  may  indict  the  offender. 

We  doubt,  whether  the  object  of  "  A  Con- 
stant Reader"  can  be  answered,  by  taking  the 
work  he  mentions  as  a  snbstitute  for  the  Re- 
ports ;  but  he  must  not  rely  on  our  opinion,  as 
It  can  scarcely  be  an  impartial  one. 

The  changes  of  address  referred  to,  will  be 
corrected  in  future  editions  of  the  Legal  Al- 
manac. 

The  Digest  of  all  reported  cases  in  1835^ 
is  now  completed,  price  Si, 

The  Queries  and  Answers  of  X. ;  F.  W.  D. ; 
•'  A  Friend,"  and  W.  F.  have  been  received. 

The  Second,  and  Concluding  Pan  of  the 
Commentaries  on  the  New  Statutes,  effectin^r 
Alterations  in  the  Law,  is  now  publishea. 
Price  Is.  The  price  of  the  Volume,  including 
the  Municipal  Corporation  Act,  is  4s,  6d. 

The  proposal  of  a  Correspondent  at  Wood- 
bridge,  will  require  consideration :  an  answer 
will  be  given  next  week. 

The  Bond  mentioned  by  a  Correspondent 
is  clearly  iUegal.  We  do  not  consider  it  pro- 
per to  ^ve  our  friends  the  trouble  of  search- 
ing for  authorities  on  such  a  case. 
.We  thank  *•  Aspiro"  for  his  further  com- 
munication. 


St)^  il^fial  <§]i0«rtoer. 


SATURDAY,  DECEMBER  26, 1835. 


— —  *<  QuodnAgis  ad  Nos 

Ptortiaety  el  Mscire  malaiii  est,  agitamus. 


HOIUT. 


NOTES  ON  LAW  AND  LAWYERS. 

No.  1. 


Ws  have  always  aimed  at  making  our  work 
a  kind  of  legal  Btorebouse,  a  place  in  which 
might  be  found  all  matters  connected  with 
our  profession ;  and  with  this  view  we  have 
not  only  endeavoured  to  record  all  passing 
events,  but  to  bring  together  whatever 
might  serve  or  interest  our  readers,  with 
reference  as  well  to  the  past  as  to  present 
times.  We  shall  not  think  therefore  that 
we  misemploy  either  our  own  or  our  read- 
ers' time,  if  we  occasionally  extract  from 
sources  not  strictly  professional,  such  parts 
as  may  either  amuse  an  idle  hour  or  relieve 
a  busy  one;  and  if  we  sometimes  refer  with 
this  object  to  works  very  familiar  in  name 
to  all,  we  do  so  because  we  well  know  how 
many  of  our  friends,  having  withal  the  true 
relish  for  literature,  suffer  the  miscellaneous 
portions  of  their  libraries  to  remain  untouch- 
ed, and  devote  themselves  <— perhaps  rightly, 
to  law  and  the  newspapers.  Be  it  our  hum- 
ble duty,  therefore,  sometimes  to  remind  them 
of  what  they  have  foi^otten,  and  to  bring 
together  the  fragments  interesting  to  the 
lawyer,  scattered  through  so  many  different 
Toimnes  not  bound  in  law  calf,  or  to  be 
fbund  in  the  law  catalogues. 

With  this  very  laudable  desire,  we  shall 
take  up  the  first  book  that  meets  our  eye, 
Bosweirs  Life  of  Johnson,  vfldch  can  never, 
we  think,  get  out  of  fashion,  even  if  its  new 
editions  were  not  so  attractive.  We  shall 
ran  the  risk  of  hashing  up  for  our  readers 
that  on  which  they  have  already  dined,  and 
shall  collect  the  dicta  on  law  and  lawyers, 
which  we  find  in  these  books. 

We  have  some  pleasure  in  thinking  how 
highly  our  profession  was  regarded  by  Dr. 
Johnson.  He  constantly  treated  it  with 
respect ;  some  of  his  most  intimate  friends 
belonged  to  it,  and  his  own  regret  at  not 
having  made  it  his,  seems  to  have  been  se* 
vere.    Boswell  observed  to  him,  that  he 

VOL.  XI. — KO.  308. 


ought  to  have  been  of  a  profession.  John" 
son,  ••  Sir,  it  wtmid  have  been  better  that  I 
had  been  of  a  profession ;  I  ought  to  have 
been  a  lawyer."  Boswell,  "  I  do  not  think. 
Sir,  it  would  have  been  better,  for  we  should 
not  have  had  the  English  dictionary."  John^ 
son,  **  But  you  would  have  had  Reports.'* 
Boswell,  "Ay,  but  there  would  not  have  been 
another  who  could  have  written  the  Dic- 
tionary. I  believe  causes  have  been  as  judi- 
ciously decided  as  you  could  have  done," 
Johnson,  "Yes,  Sir,  property  has  been  as  well 
settled."  "John8on,however,"  says  his  bio- 
grapher, "  had  a  noble  ambition  floating  in 
his  mind,  and  had  undoubtedly  often  specu- 
lated on  the  possibility  of  his  super-eminent 
powers  being  rewarded  in  this  great  and 
liberal  country,  by  the  highest  honours  of 
the  state.  Sir  William  Scott  informed  me, 
that  upon  the  death  of  the  late  Lord  Lich- 
field, who  was  Chancellor  of  the  University 
of  Oxford,  he  said  to  Johnson,  "  What  a 
pity  it  is.  Sir,  that  you  did  not  follow 
the  profession  of  the  law  !  You  might  have 
been  Lord  Chancellor  of  Great  Britain, 
and  attained  to  the  dignity  of  the  peer- 
age ;  and  now  that  the  title  of  Lichfield, 
your  native  city,  is  extinct,  you  might  have 
had  it."  Johnson  upon  this  seemed  much 
agitated,  and  in  an  angry  tone  exclaimed, 
"  Why  will  you  vex  me  by  suggesting  this, 
when  it  is  too  late."  vol.  7,  p.  135,  edit 
1835. 

We  have  good  reason  to  suppose,  that 
had  he  applied  to  the  law.  he  would  have 
been  successful.  Gifted  by  nature  with  an 
admirable  memory,  and  great  eloquence; 
capable  of  vast  mental  efforts  and  untiring 
application  j  and  having  the  power  of  em- 
bracing the  largest  views,  and  of  understand- 
ing the  minutest  details,  these  qualities,  m\h 
his  shrewd  knowledge  of  mankind,  would 
probably  have  distinguished  him  eminently 
as  a  lawyer.  The  fact  was,  however,  that 
he   knew  less  of  law  than  of  any  other 


science. 
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Notes  on  Law  and  Lawyers, 


We  may  in  some  future  number  devote  a 
paper  to  the  examination  of  hia  dofinitions 
of  legal  -words  and  phrases,  mnst  of  which 
are  incorrect;  and  his  opinions  on  legal 
subjects,  on  which  Boswell  consulted  him, 
are  of  very  slight  technical  merit.  His  sen- 
timents, however,  on  all  other  matters  con- 
nected with  the  profession,  are  well  worthy 
of  attention ;  these  we  shall  take  as  they 
come  most  readily  to  hand  : 

"  I  told  him,"  says  Boswell,  "  that  I  was 
retained  as  counsel  at  the  bar  of  the  house 
of  Commons,  to  oppose  a  road-bill  in  (he 
county  of  Stirling,  and  asked  him  what 
mode  he  would  advise  me  to  follow  in  ad- 
dressing such  an  audience.  Johnson,  Why, 
Sir.  you  must  provide  yourself  with  a  good 
deal  of  extraneous  matter,  which  you  are  to 
produce  occasionally,  so  as  to  fill  up  the 
time,  for  you  must  consider  that  they  do 
not  listen  much.  If  you  be^n  with  the 
strength  of  your  cause,  it  may  be  lost  be- 
fore ^y  begin  to  listen ;  when  you  catch 
a  moment,  press  the  merits  of  the  question 
upon  them."  Mr.  Wilkes's  advice  as  to  the 
best  mode  of. speaking  at  the  bar  of  the 
House  of  Commons,  was  not  more  respectful 
towards  the  senate,  than  that  of  Dr.  John- 
son. "  Be  as  impudent  as  you  can,  as 
merry  as  you  can,  and  say  whatever  comes 
uppermost.  Jack  Lee  is  the  best  heard 
there  of  any  counsel,  and  he  is  the  most 
impudent  dog,  and  always  abusing  us,"  vol. 
7,  p.  51.  Mr.  Lee  was  Solicitor  General 
in  the  Rockingham  administration,  "  and 
never  hesitated  to  express  in  the  coarsest 
langitage  whatever  he  thought,"  Wraxsdl's 
Mem.  vol.  2,  p.  237. 

We  turn  to  another  volume :  "  I  mo- 
tioned law,"  says  Boswell,  "  as  a  subject  on 
which  no  maa  could  write  well  without 
practice.  Johnton, '  Why,  Sir,  in  England, 
where  so  much  money  is  to  be  got  by  the 
practice  of  the  law,  most  of  our  writers  upon 
it  have  been  in  practice,  though  Blackstone 
had  not  been  much  in  practice  when  he 
published  his  *  Commentaries.'  '  But  upon 
the  continent,  the  great  writers  on  law  have 
not  all  been  in  practice.  Orotius,  indeed, 
was ;  but  PuiFendorf  was  not :  Burlamaqui 
was  not.'  When  we  had  talked  of  the  great 
consequence  which  a  man  acquired  by  being 
employed  in  lus  profession,  1  suggested  a 
doubt  of  the  justice  of  the  general  opinion, 
that  it  is  improper  in  a  lawyer  to  solicit  em- 
ployment ;  for  why,  I  urged,  should  it  not  be 
equally  allowable  to  solicit  that  as  the  means 
of  consequence,  as  it  is  to  solicit  votes  to  be 
elected  a  member  of  parliament  ?  Mr.  Stra- 
han  had  told  me,  that  a  countryman  of  his? 
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and  mine,  [Mr.  Wedderbum,  as  suggested 
by  Mr.  Cromer],  who  had  risen  to  eminence 
in  the  law,  had,  when  first  making  his  way, 
solicited  him  to  get  him  employed  in  city- 
causes.  Johnson,  "  Sir,  it  is  wrong  to  stir 
up  lawsuits,  but  when  once  it  is  certain 
that  a  lawsuit  is  to  go  on,  there  is  nothing' 
in  a  lawyer  s  endeavouring  that  he  shall 
have  the  benefit  rather  than  another."  Bo»- 
weU,  "  You  would  not  solicit  employment. 
Sir,  if  a  lawyer."  Johnson,  **  No,  Sir,  bat 
not  because  I  should  think  it  wrong,  but 
because  I  should  disdain  it.  However,  I 
would  not  have  a  lawyer  to  be  wanting  to 
himself  in  using  fair  means.  I  would  have 
him  to  inject  a  little  bint  now  and  then,  to 
prevent  his  being  overlooked."  Vol.  6,  p.  57. 

We  shall  close  these  extracts  with  Dr. 
Johnson's  sentiments  on  the  chances  of  pro- 
fessional success  in  London. 

"  As  I  meditated,"  says  Boswell,  "trying 
my  fortune  in  Westminster  Hall,  our  con- 
versation turned  upon  the  profession  of  the 
law  in  England,"  Joh^son^  "  You  must  not 
indulge  too  sanguine  hopes  should  you  be 
called  to  our  bar.  I  was  told  by  a  very  sen- 
sible lawyer,  that  there  are  a  great  many 
chances  against  any  man's  success  in  the 
profession  of  the  law ;  the  candidates  are 
so  numerous,  and  those  who  get  large  prac- 
tice so  few.  He  said  it  was  by  no  means 
true,  that  a  man  of  good  parts  and  applica- 
tion is  sure  of  having  business ;  though  he 
indeed  allowed,  that  if  such  a  man  could  but 
appear  in  a  few  causes,  his  merit  would  be 
known,  and  he  would  get  forward ;  but  that 
the  great  rbk  was,  tiiat  a  man  might  pass 
half  a  lifetime  in  the  court,  and  never  have 
an  opportunity  of  shoeing  his  abilities,** 
vol.  6,  p.  323. 

This,  we  think,  is  true  enough,  as  ap- 
plied to  the  present  day.  The  following,  on 
the  same  subject,  we  recommend  to  the  at- 
tention of  our  younger  readers, 

"  During  our  visit  to  Oxford,  the  follow- 
ing convenntion  passed  between  him  and 
me,  on  the  subject  of  my  trying  my  fortune 
at  the  English  bar.  Having  asked  whether 
a  very  extensive  acquaintance  in  London, 
which  was  very  valuable  and  of  great  advan- 
tage to  a  man  at  large,  might  not  be  preju- 
dicial to  a  lawyer,  by  preventing  him  firom 
giving  sufficient  attention  to  his  business/' 
Johnson,  "  Sir,  you  will  attend  to  business 
as  business  lays  hold  of  you.  When  not 
actually  employed,  you  may  see  your  friends 
as  much  as  you  do  now.  You  may  dine  at 
a  club  every  day,  and  sup  with  one  of  the 
members  every  night;  and  you  may  be  as 
much  at  public  piuces*  as  one  wl;o  has  J^ecn 
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tilem  aU  would  wish  to  be.  But  you  must 
take  care  to  attend  constantly  in  West- 
minster Hall ;  both  to  mind  your  business, 
as  it  18  almost  all  learnt  there  (for  nobody 
reads  now),  and  to  show  that  you  want  to 
liave  business.  And  you  must  not  be  too 
often  seen  at  pabtic  places,  that  competitors 
may  not  have  it  to  say,  '  He  is  always  at 
^e  play-house  or  at  Ranelagh,  and  never 
to  be  found  at  his  chambers.'  And,  Sir, 
there  must  be  a  kind  of  solemnity  in  the 
manner  of  a  professional 'man.**  Boswell 
dunks  this  too  indulgent  to  the  aspirant ; 
And  it  certainly  is  so,  if  applied  to  a  student. 
But  Johnson  directed  it  only  to  Boswell,  who 
was  leaving  the  Scotch  bar,  where  he  had 
attained  some  success,  for  the  English.  His 
biographer,  however,  contrasts  it  with  what 
Chief  Justice  Hale  related  that  he  had  done; 
••  that  for  two  years  after  he  came  to  the  inn 
of  court,  he  studied  sixteen  hours  aday: 
however,  his  lordship  added,  that  by  this 
intense  application,  he  almost  brought  him- 
^If  to  his  grave,  though  he  was  of  a  very 
strong  constitution,  and  after  reduced  him- 
self to  eight  hours ;  but  that  he  would  not 
advise  any  body  to  do  so  much:  that  he 
thought  six  hours  a  day,  with  attention  and 
constancy,  was  suiHcient ;  that  a  man  might 
«ise  his  body  as  he  would  his  horse  and  his 
stomach,  not  tire  him  at  once,  but  rise  with 
an  appetite."  vol.  8,  p.  313. 

We  shall  probably  return  to  these  vol- 
umes, for  the  charabters  of  some  of  the 
eminent  lawyers  of  the  end  of  the  last  cen- 
tury. 


PRACTICAL  POINTS   OF   GENERAL 
INTEREST. 


on  THB   SALE   OF  AN  UNDIVIDED  MOIBTT  OF 
A    HORSE. 

A  QUESTioK  has  lately  arisen,  as  to  whether 
the  undivided  moiety  of  a  horse  can  be  sold 
Lyttleton  as  to  this  has  said,  "  if  there  be 
two  tenants  in  common  of  certain  lands  in 
fee,  and  they  give  this  land  to  a  man  in  tail, 
or  let  it  to  one  for  term  of  life,  rendering 
to  them  yearly  a  certain  rent  and  a  pound 
of  pepper,  ahd  a  hawk  or  a  horse  ;  and  they 
he  seised  of  this  service,  and  afterwards  the 
whole  rent  is  behind,  and  they  distrain  for 
this,  and  the  tenant  maketh  fescous ;  in 
this  case,  as  to  th^  rent  and  pound  of  pep- 
per, they  shall  have  two  assizes,  and  as  to 
the  hawk  or  the  horse  but  one  assize." 
Litt.  s.  314.  Upon  which  Lord  Co^e  ob- 
serves, "as  twenty  shillings  or  a  pound  of 
pepper  may  be  several ;    the  one  tenant  in 


common  may  have  an  assize  for  the  moiety 
of  20«.,  and  the  moiety  of  a  pound  of  pep- 
per. But  for  the  hawk  or  horse,  albeit  they 
be  tenants  in  common,  they  shall  join  in  an 
assize,  for  otherwise  they  should  be  without 
remedy ;  for  one  of  them  cannot  make  his 
plaint  in  assize  of  the  moiety  of  a  hawk  or 
of  a  horse,  for  the  law  will  never  suflFer  any 
man  to  demand  any  thing  against  the  order 
of  reason  or  nature,  as  before  it  appeareth 
by  Littleton,  s.  129.  Lex  enim  spectat  na- 
tune  ordinem.  Also  the  law  will  never  en- 
force a  man  to  demand  that  which  he  can- 
not recover,  and  a  man  cannot  recover  the 
moiety  of  a  hawk,  horse,  or  any  other  en- 
tire thing.  Lex  neminem  cogit  ad  vana  seu 
inutiiia. 

In  the  case  to  which  we  allude,  these 
authorities  were  cited  by  Mr.  Serjeant 
Stephen,  to  prove  that  an  agreement  for  the 
sale  of  the  moiety  of  a  horse  could  not  be  car- 
ried into  effect,  and  was  therefore  invalid. 
Lord  Chief  Justice  Tindal,  however,  overruled 
this  objection — observing,  that  a  party  might 
as  well  sell  the  moiety  of  a  horse,  as  of  any 
other  chattel  that  hs  does  not  divide,  such 
as  a  portion  of  oil  in  a  cask,  or  the  like  ; 
and  Mr.  Justice  Gaselee  said,  "  as  to  the  ar- 
gument, that  there  can  be  no  sale  of  a  part 
interest  in  an  undivided  chattel,  because 
there  can  be  no  delivery  of  the  thing  sold, — 
suppose  this  had  been  a  sale  of  an  undivided 
interest  in  fifteen  or  twenty- five  horses  in- 
stead of  one ;  could  it  be  contended,  that 
such  a  sale  would  not  be  a  transfer  of  the 
vendor's  interest  in  chattel  property  ?  and 
the  same  principle  must  be  applied  to  the 
transfer  of  a  single  horse,  Marson  v.  Short, 
2  Bing.  118.  N.  S.  It  seems  clear,  there- 
fore, that  an  agreement  for  the  sale  of  an 
undivided  moiety  of  a  horse,  is  valid. 


NOTICES  OF  NEW  BOOKS. 


Select  Cases  decided  by  Lord  Brougham  in 
the  Court  of  Chancery,  in  the  Years  1 833 
and  1834,  Edited  from  his  Lordship* s 
original  manuscripts.  By  C.  P.  Coojier. 
Esq.,  Barrister  at  Law.  Vol.  1.     Sweet. 

The  greatest  part  of  the  cases  comprii?ed  in 
this  selection,  has  been  already  edited  by 
Messrs.  Mylne  and'  Keen.  The  present 
editor  has,  however,  undertaken  this  Work, 
in  consequence  of  a  **  promise  to  a  distin- 
guished jurist  and  statesman  of  another 
country*'  (M.  Dupin,  the  elder,  we  pre- 
sume) ;  "who  was  desirous  of  pos^esj-ingin  a 
separate  work  authentic  copies  of  all  such 
K  2 
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judgments  of  Lord  Brougham,  while  presid- 
ing in  the  Court  of  Chancery,  or  had  pre- 
viously to  the  delivery  been  put  in  writing." 
The  first  volume  of  the  Work  is  here  given, 
and  the  second  is  promised,  with  notes  by 
the  editor.  The  cases  not  already  reported 
will  be  given  by  us  in  the  next  part  of  our 
Quarterly  Digest  of  Cases. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLL\MENT.  (1835.) 


LBTTBHS  PATENT. 

5  &  6  W.  4,  c.  83. 

Before  stating  the  substance  of  the  new  act 
it  may  be  useful  to  quote  the  purport  of  the 
previous  act  of  21  James  U  c.  3.  by  which 
all  monopolies  were  abolished,  saving  letters 
patent  to  use  new  manufactures.  The 
principal  saving  clauses,  as  applicable  to 
inventions,  are  the  5th  and  6th  of  that  sta- 
tute. The  5th  relates  to  patents  thereto- 
fore,  and  the  6th  to  patents  thereafter 
granted.  The  words  of  the  latter  are  as 
follow: 

"  Letters  patent  and  grants  of  privilege 
for  the  term  of  fourteen  years  or  under,  of 
the  sole  working  or  making  of  any  manner 
of  new  manufactures  within  this  realm,  to 
the  true  and  first  inventor  and  inventors  of 
such  manufactures,  which  others  at  the 
time  of  making  such  letters  patent  and 
grants  shall  not  use,  so  as  also  they  be  not 
contrary  to  the  law,  nor  mischievous  to  the 
state,  by  raising  prices  of  commodities  at 
home,  or  hurt  of  trade,  or  generally  incoh- 
venient :  the  said  fourteen  years  to  be  ac- 
compted  from  the  date  of  the  first  letters 
patent  or  grant  of  such  privilege  hereafter 
to  be  made." 

The  objects  of  the  new  statute  are  to 
increase  the  protection  afforded  to  patentees 
in  the  rights  intended  to  be  secured  to  them 
by  letters  patent,  and  to  insure  the  benefit 
which  the  public  will  derive  from  their  in- 
ventions. The  inconveniences  intended  to 
be  remedied,  consisted  principally  in  the 
necessity  of  keeping  the  invention  secret 
until  the  patent  should  be  sealed,  and  the 
difiiculty  of  framing  the  specification  cor- 
rectly within  the  time  required;— at  the 
same  time  so  laying  open  the  discovery  as 
to  put  the  public,  at  the  expiration  of  the 
term,  in  full  possession  of  the  improvement. 
The  act  passed  on  the  1 0th  September,  and 
is  intituled  "An  Act  to  amend  the  Law 


touching  Letters  Patent  for  Inventions.** 
The  substance  of  its  provisions  is  as  fol- 
lows : 

Disclaiming  or  altering  part  of  the  Spe^ 
cification,—'rhe  possessor  of  a  patent  may, 
with  leave  of  the  Attorney  or  Solicitor  Ge- 
neral* enter  a  disclaimer  of  any  part  of  his 
title  or  specification,  or  a  memorandum  of 
any  alteration  therein,  not  extending  the  ex- 
clusive right  granted  by  the  patent:  any 
person  may  enter  a  caveat  against  the  same, 
which  shall  entitle  him  to  notice  of  the  ap- 
plication being  heard.  The  disclaimer  or 
alteration  not  to  affect  any  suit  (except  on 
scire  facias)  pending  at  the  time  when 
made.  The  crown  ofiicer  may  direct  ad- 
vertisements of  the  application  (s.  1). 

Where  the  Patentee  w  not  the  real  In* 
ventor,  though  believing  himself  to  be  such, 
— If  it  shall  be  found,  that  before  the 
granting  of  a  patent,  some  otJier  person 
had,  unknown  to  the  patentee,  invented  or 
used  the  same  subject,  the  latter  may  peti- 
tion the  King  in  Council  to  confirm  the 
patent,  or  grant  a  new  one ;  and  if  the 
Judicial  Committee  of  the  Privy  Council  is 
satisfied  that  the  patentee  believed  himself 
to  be  the  first  inventor,  and  that  the  inven- 
tion has  not  been  publicly  and  generally 
used  before  the  date  of  the  patent,  the  peti- 
tion may  be  granted  ',  and  in  that  case  the 
sole  right  to  use  the  invention,  against  all 
persons  whomsoever,  will  be  in  the  holder 
of  the  patent.  All  persons  oppo»ng  the 
petition  shall  be  heard ;  and  idl  parties  to 
former  suits  respecting  the  patent  shall  be 
entitled  to  have  notice  of  the  petition  (s.  2). 

Prolongation  of  Patent, — If  any  patentee 
shall  advertise  three  times  in  the  London 
Gazette,  and  three  times  in  three  London 
papers,  and  three  times  in  some  country 
paper,  published  nearest  to  his  manufiictory, 
or  to  his  residence  if  he  has  no  manufiau:tory» 
that  he  intends  to  apply  for  a  prolongaiiom 
of  his  term,  and  shall  petition  the  King  in 
Council  to  that  effect,  any  person  may 
enter  a  caveat  against  it;  the  King  may 
refer  the  petition  to  the  Judicial  Committee ; 
notice  shall  be  given  to  the  persons  enter- 
ing caveats,  and  all  persons  shall  be  heard 
by  their  counsel  and  witnesses*.  Upon  the 
frivorable  report  of  the  Committee  the  King 
may  extend  the  term  for  not  more  than 
seven  years.  No  extension  shall  be  granted, 
unless  the  application  be  made  and  prose- 
cuted with  eiFect  within  the  original  term 
(s.  4).  The  prolongation,  which  may  now 
be  granted  by  the  Judicial  Committee  of  the 
Privy  Council,  could  only  be  obtained,  be- 
fore the  present  act,  by  application  to  Par- 
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liament.  For  the  Roles  of  the  Judicial 
Committee,  see  Commentaries  on  the  New 
Statutes,  p.  78. 

-  Notice  of  Objections. — The  parties  to 
suits  shall  give  notice  to  each  other  of  all 
objections  meant  to  be  relied  on  at  the 
trial  (s.  5). 

Treble  costs  allowed  on  second  suit. — In 
a  second  suit  respecting  a  patent,  in  case 
the  patentee  shall  have  prevailed  in  the  first 
8uit,  he  shall  have  three  times  the  amount 
of  his  costs,  unless  the  judge  shall  certify 
that  he  ought  not  to  have  them  (s.  3).  It 
Baay  be  useful  to  point  out  to  the  practi- 
tioner, that  the  wo^  "  to  be  taxed  at  three 
times  the  taxed  costs,"  are  evidently  in- 
tended to  go  beyond  the  ordinary  allowance 
of  treble  costs,  which  are  calculated ;  first, 
as  the  ordinary  costs ;  secondly,  as  half  the 
costs ;  and  thirdly,  as  half  the  latter. 

Mode  of  allowing  Costs. — In  taxing  the 
costs  of  actions  for  infringements,  they  shall 
be  apportioned  with  reference  to  the  partial 
suooeas  of  either  party,  vdthout  regard  to 
the  general  result  of  the  trial  (s.  6). 

Penalties. — Any  person,  without  the  con- 
flent  of  the  patentee,  putting  the  patentee's 
mark  upon  a  patented  article,  or  upon  such 
article  not  purchased  under  the  patentee, 
putting  the  words  "patent,"  "letters  patent," 
•'  by  the  king's  patent,"  or  any  such  words, 
or  counterfeiting  the  device  of  the  patentee, 
ahall  forfeit  50/. ;  but  this  is  not  to  prevent 
any  person  putting  the  word  "  patent "  on 
any  article,  the  patent  for  whidi  shall  have 
expired  (s.  7). 

Actions  for  penalties  must  be  brought 
within  one  year  by  an  informer,  and  by  the 
crown  withm  three  years,  31  £liz.  c  5. 

The  act  is  given  verbatim  in  the  "  Com- 
mentaries on  the  New  Statutes,"  p.  76. 


HUNGARIAN   CONSTITUTION  AND 

LAW. 

[Continued  from  p.  114.] 


Wx  will  now  speak  of  the  peculiar  rights 
which  some  members  of  the  Nobility  enjoy, 
and  then  we  shall  point  out  the  rights  of 
the  Nobility  in  general. 

After  the  king,  the  dignity  of  palatine  is 
the  most  important.  The  palatine  presides 
over  the  diet  in  general,  and  the  table  of 
the  magnates  in  particular,  and  he  is  the 
person  who  crowns  the  king.  He  is  the 
lieutenant  of  the  king  during  his  absence, 
and  presides  in  that  character  over  the 
.couQol  of  government.   He  has  the  right  of 


disposing  of  lands  which  have  fallen  into  the 
royal  exchequer,  provided  their  extent  does 
not  exceed  thirty- two  manors.  He  is  the 
mediator  between  the  king  and  the  states, 
where  any  difference  arises.  He  presides  at 
the  board  of  the  council  of  seven,  the  su« 
preme  court  of  the  kingdom ;  and  names  a 
vice  palatine,  who  presides  at  the  tribunal 
of  the  royal  table,  as  g^nd  judge.  He  is 
supreme  judge  of  the  cumanes  and  jaziges. 
He  is  also  judge  on  appeal  in  all  differences 
arising  between  the  counties,  with  respect 
to  their  limits.  The  palatine  is  also  gover- 
nor of  the  three  united  counties  of  Pesth, 
Pilis,  and  Solth.  The  archives  of  the  king- 
dom are  under  his  care,  and  he  is  always 
generalissimo  of  the  Hungarian  troops. 

Next  to  the  palatine,  the  grand  judge  has 
the  g^reatest  authority. 

Tbe  third  baron,  or  grand  dignitary  of 
the  kingdom,  is  the  Ban  of  Croatia  and 
Sclavonia.  His  functions  consist  in  con, 
voking,  with  the  permission  of  the  king- 
certain  assemblies,  at  which  the  particular 
interests  of  Croatia  and  Sclavonia  are  treat- 
ed ;  for  those  two  kingdoms  depend  on  the 
general  diet  of  Hungary. 

The  grand  treasurer,  is  the  fourth  in  dig- 
nity. He  is  a  member  of  the  council  of 
seven,  and  also  chief  of  another  tribunal, 
called  sedes  tavemicalis,  which  decides  on 
appeal  on  the  decrees  pronounced  on  those 
subjects  in  the  free  cities  under  its  juris- 
diction. 

The  offices  of  the  other  baron  of  the 
kingdom,  are  now  only  honorary  titles. 

Ilie  high  nobility,  or  order  of  magnates^ 
is  composed  in  Hungary  of  the  counts  and 
barons  {liheri  bar  ones),  who  must  not  be 
confounded  with  the  barons  of  the  kingdom 
{barones  regni) ;  but  except  the  latter,  and 
the  comites  liberi  perpetui  majores,  the 
counts  and  barons  are  of  modem  date  in 
Hungary.  They  were  . entirely  unknown 
before  the  Austrian  dommion.  At  present 
there  are  in  Hungary  ninety-five  faxnilies  of 
counts,  seventy-nine  of  barons,  and  two 
hundred  and  ninety-  seven  of  noble  foreign- 
ers, who  have  obtained  letters  of  natuiali- 
zation.  The  king  may,  at  his  will,  confer 
the  rank  of  magnate  on  any  Hungarian  gen- 
tleman. The  most  considerable  prerogative 
enjoyed  by  the  magnates,  is  that  of  taking 
their  place  at  the  table  of  the  order,  and 
voting  there. 

In  other  matters,  all  the  nobles  are  equal 
in  the  estimation  of  the  law,  without  dis- 
tinction of  rank  or  dignity. 

The  principal  rights  and  liberties  of  every 
noble  in  general^  are  these :  First,  every 
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noble  or  magnate  takes  part  in  the  delibe- 
rations of  the  assemblies  of  the  county 
where  he  lives  and  possesses  property. 

Secondly,  a  Hungarian  noble»  although 
he  may  be  accused,  cannot  be  arrested  until 
his  legitimate  judge,  noble  by  birth,  has 
cited  him,  and  he  has  been  found  guilty. 
There  is  an  exception  in  the  cases  of  felony, 
highway  robbery,  arson,  adultery,  where 
the  party  is  taken  in  the  fact,  and  malver- 
sation of  the  public  money. 

Thirdly,  the  nobility  alone  possess  the 
right  of  holding  lands,  and  the  signorial 
rights  over  the  peasants  who  inhabit  them. 

Fourthly,  the  Hungarian  noble  is  exempt 
from  all  contributions  and  imposts.  He 
pays  neither  tithes  nor  other  levies^  and 
he  is  not  liable  to  lodge  troops.  For  the 
extraordinary  wants  of  the  kingdom,  he 
pays  certain  subsidies  voluntarily,  or  in 
virtue  of  a  grant  made  by  the  diet.  On  the 
other  hand,  in  case  of  war,  he  is  bound  to 
appear  on  horseback  at  the  first  summons 
of  the  king. 

Fifthly,  he  is  only  subject  to  his  king, 
legitimately  crowned;  but  the  new  king 
exercises^  before  his  coronation,  all  the 
royal  prerogatives,  except  that  of  granting 
privileges;  and  the  law  requires  that  the 
nobility  should  be  faithful  and  submissive 
to  the  hereditary  sovereign,  before  as  well 
as  after  the  coronation. 

Sixthly,  it  was  formerly  not  legal  for  a 
commoner  to  plead  directly  against  a  no- 
ble ;  it  was  always  necessary  that  a  noble 
should  plead  for  him.  The  privileged  cities 
pleaded  for  their  citizens,  and  the  lord  de- 
fended before  the  tribunals  the  rights  of  his 
vassals  against  any  other  noble,  fiut  at 
the  diet  of  1802,  it  was  decreed,  that  for 
the  future  the  citizens  and  peasants  shoul^ 
be  allowed  to  plead  for  themselves  in  cer- 
tain cases. 

The  bishops,  priors,  and  chapters  enjoy, 
as  proprietors  of  lands  and  domains,  the 
same  rights  and  prerogatives  as  the  nobles. 
So  also  with  regard  to  their  property,  the 
magnates  and  ecclesiastical  nobles  are  sub- 
jected to  the  same  laws  as  the  lay  nobles. 
They  have  the  same  judge ;  and  it  is  their 
duty  to  supply  troops,  with  the  Hungarian 
nobility,  in  the  cases  required  by  the  law. 
The  nobility  has  not  the  exclusive  right  of 
holding  ecclesiastical  benefices.  The  Arch- 
bishop of  Gran  is  the  Primate  of  Hungary, 
and  all  the  countries  depending  on  it.  He 
takes  his  seat,  and  votes  in  the  Council  of 
the  Government,  and  at  the  Septennial 
Board.  He  is  one  bf  the  principal  judges 
of  the  kingdom,  and  he  appoints  asses- 


sors to  the  tribunal,   called  the  Chamber 
Royal. 

The  Catholic  cures  have  not  the  light  of. 
sending  deputies  to  the  diet,  or  to  the  as* 
semblies  of  the  county. 

We  now  proceed  to  consider  the  mode 
of  administering  justice  in  the  kingdom  of 
Hungary. 

Justice  is  there  admioistered  by  seoular 
and  ecdeaiastical  tribunals. 

First,  as  to  secular  tribunals.  The  su-* 
preme  court  of  Hungary,  and  the  countaie» 
depending  on  it,  is  the  Septemviral  Board* 
Originally  this  court  ccmsisted  of  only  »evesi 
members.  Now  it  conaiats  of  twenty-two, 
namely,  the  Palatine,  five  FrelaAes,  and 
sixteen  Assessors,  of  whom  seven  are  msg^ 
nates,  and  nine  nobles.  There  is  besides 
a  Referendari,  or  Judge,  for  matters  of  dia* 
pute  connected  with  the  mines ;  and  a  re- 
gistrar. The  office  of  Judge  of  the  Sep^ 
temviral  Board  is  attached  with  the  dignities 
of  Palatine,  Primate,  of  Grand  Judge,  of 
Ban  of  Croatia,  and  of  Grand  Treasurer, 
The  other  judges  are  appointed  by  the  king* 
llie  palatine  is  president  of  this  court ;  and 
in  his  absence  the  Judex  Curia,  or  Grand 
Judge,  takes  his  place ;  and  in  case  of  lu» 
absence,  the  (^rand  Treasurer. 

The  Septemviral  Board  assembles  Uuree 
times  a  year,  on  Twelfth-day,  St.  Steven's^ 
day,  and  St.  Martin's-day.  Twelve  of  it* 
members  are  necessary,  in  order  to  form  9 
legal  decision.  It  decides  on  matters  of 
appeal,  on  decisions  pronounced  originally 
by  the  Royal  Board,  and  it  has  power  to 
revise  other  matters,  decided  on  appeal  by 
other  tribunals.  Its  decrees  are  final ;  and 
it  is  only  in  certain  very  rare  cases  that  the 
unsuccessful  party  obtains  from  the  king; 
the  favor  of  being  allowed  to  recommence 
proceedings.  But  then  he  is  not  allowed 
to  bring  forward  the  same  evidence,  but  he 
must  bnng  forward  additional  proof,  Ttam 
judicial  proceeding  is  called  via  novi  cutn 
gratid. 

The  second  secular  court  is  the  Boyal 
Board.  This  couit  was  formerly  an  aiilie 
tribunal,  in  which  the  king  administered 
justice ;  and  in  his  absence,  he  was  repre- 
sented by  the  Primate.  It  was  on  that 
account  that  the  Archbishop  of  Gran  had 
the  title  to  representative  of  the  kxng*s  pr^ 
sence  at  the  tribunals.  Now  the  perpetual 
president  of  the  Royal  Board  is  the  locum 
tenens  of  the  representative  of  the  king's 
presence  at  the  tribunals ;  and  on  that  ac- 
count the  Hungarian  nobility  call  him  the 
Personal,    That  magistrate  ia  the  gmad 
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judge  of  the  kingdom:  lie  ha^  the  royal 
seal,  which  he  affixes  to  all  the  decrees  of 
the  Royal  Board.  He  gives  directions  in 
the  name  of  the  king,  to  the  inferior  tri- 
bunals, and  receives  the  taxes.  The  num- 
ber of  the  members  of  the  Royal  Board  is 
fixed  at  twenty-two :  nine  must  be  present 
to  pronounce  a  valid  decree.  Its  members 
consist  of  two  prelates,  and  two  barons ; 
secondly,  of  the  vice  palatine,  appointed  by 
the  palatine,  and  of  the  vice  judge,  appoint- 
ed by  the  grand  judge;  thirdly,  by  four 
ordinary  judges,  who  are  appointed,  one  by 
the  paktine,  one  by  the  grand  judge,  and 
the  two  others  by  the  president,  grand 
judge,  or  Personal,  always  subject  to  the 
approval  of  the  king.  Fourthly,  of  ten 
secular  assessors,  eight  of  whom  are  ap; 
|x>inted  by  the  king,  and  two  by  tiie  arch- 
bishops, lliere  is  also  in  this  court  a 
registrar,  for  disputes  connected  with  the 
mines.  The  king's  advocate  is  by  right  a 
member  of  this  coxut,  and  gives  his  vote 
like  any  other  member,  except  'Where  the 
king  himself  is  a  party.  There  are  also 
two  advocates  attached  to  this  court,  whose 
duty  is  to  support  the  cases  of  poor  suitors 
^paypertan  advocati). 

The  Royal  Board  is  also  the  court  of  ap- 
peal from  all  the  other  tribunals  in  the  king- 
dom, and  the  tribunal  of  original  jurisdic- 
tion. The  cases  which  are  decided  under 
the  original  jurisdiction  of  the  court  are 
these  :-*£rst,  all  questions  as  to  title  to 
property ;  secondly,  those  where  the  ques- 
tion is  as  to  annulling  the  title  to  property ; 
thirdly,  those  in  which  women  seek  to  ob- 
tain the  same  rights  as  men  in  the  possession 
of  property;  fourthly,  proceedings  com- 
menced by  nobles  for  injuries  committed  on 
their  persons,  or  on  their  property,  if  at- 
tended with  violence ;  fifthly,  fiscal  matters 
on  the  subject  of  the  property  of  nobles 
dying  without  heirs,  to  which  the  crown  is 
entitled ;  sixthly,  cases  of  claiming  an^  an- 
cient inheritance;  seventhly,  criminal  pro- 
ceedings for  treason. 

The  jurisdiction  of  the  Septemviral  Board, 
extends  over  all  Hungary  and  the  kingdoms 
dependent  on  it ;  bnt  the  jurisdiction  of  the 
Royal  Board  is  restricted  to  Hungary  Proper; 
and  the  free  cities  and  distd^sts  are  also  ex- 
cepted. This  court  aits  four  times  a  yeat, 
and  the  periods  of  its  sittings  arc  cdiled 
Terms.  The  first  term  be^ns  on  the  fiz^c 
Monday  alter  Twelfth-day,  and  lasts  until 


the  second  Sunday  before  Easter.  The  se- 
cond lasts  from  the  second  Sunday  after 
Easter  until  the  27th  of  June.  'Ilie  third, 
which  is  called  the  Term  of  St.  Stephen, 
lasts  from  St.  Stephen's-day  to  Michaelmas- 
day.  The  fourth,  which  is  called  the  Term 
of  St.  Martin,  begins  at  St.  Martin's-day 
and  ends  a  week  after  ChristmsLS.  The  in- 
terval between  the  terms  is  called  the/wfi*- 
titium.  Croatia  has  a  peculiar  court  of  ap- 
peal, called  Tabula  Panalis,  sitdng  at  Agram. 
This  court  exercises  in  Croatia  and  Sckvo- 
nia  the  same  jurisdiction  as  liie  Royai  Board 
in  Hungary.  The  appeal  from  its  judgment 
lies  to  the  Septemviral  court.  The  Ban  of 
Croatia  and  Sclavonia  presides  at  the  Tabula 
Panalis,  which  consists  of  eight  assessors, 
partly  ecclesiastics  and  partly  seculars  ;  oi 
a  registrar ;  an  advocate  of  the  poor ;  and 
several  secretaries. 

The  inferior  tribunals  of  Hungary  are, 
first,  the  four  district  tribunals,  because  there 
is  one  in  each  of  the  four  districts  or  circles 
of  Hungary,  namely >  at  Tyman,  Guns, 
Eperies,  and  Delregin.  Each  of  these  tri- 
bunals consists  of  a  president,  several  asses- 
sors, a  notary,  a  registrar,  an  advocate  of  the 
poor,  and  several  secretarieB.  Tlie  first  as* 
sessor^  acts  as  president,  in  the  absence  of 
that  ofiicer.  'fhree  members  are  necessary 
to  constitute  a  quorum.  The  president  and 
his  assessors  are  appointed  by  the  King; 
the  latter  appoint  their  inferiors  by  vote. 

In  Croatia  and  Sclavonia  there  is  a  simi- 
lar tribunal,  constituted  in  the  same  manner 
and  having  the  same  powers. 

These  tribunals  only  decide  on  oivii  mat- 
ters, and  have  no  criminal  jurisdiction.  The 
cases  on  which  they  decide  are ;  first,  pro- 
ceedings with  respect  to  wills  and  oontraQts ; 
secondly  proceeoings  for  the  partition  nsid 
succession  of  property  when  it  is  situated  ia 
two  or  more  countries ;  thirdly,  the  rectifi- 
cation of  partitions ;  fourthly,  suits  for  the 
recovery  of  debts  amounting  to  one  thou- 
sand florins  and  upwards ;  fifthly,  questions 
as  to  d0pQ8it4»  &c. 

The  appeal  from  the  district  tribunals  of 
Hungaiy  lies  to  the  Royal  Board  ;  that  of 
the  tribunal  of  Croatia  and  Sclavonia,  to 
the  Tabula  Panalis. 
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ATTORNEYS  TO  BB  ADMITTED 
In  HUaij  Term,  1836. 

KINO*8  BXNCB. 

Gierke  Names.  To  fcham  or  tided. 

Adey,  Anthony,  Brid^ater,  Somenet.  Ricbard  Anstice,  Briigwater. 

Adcock,  Joseph,  Settle,  York.  William  Robinson,  same  place. 

Aldam,  ^Tilliam  Hurd,  1,  New  Square,  Lin^  Joseph  Haywood,  Sheffield,  York^ 

coin's  Inn. 

Arden,  George  Pinckard,  No.  3d»  Claremont  John  Henry  Borton,  Bury  St.  Edmunds. 

Square. 

Ashton,  Joseph  Yates,  Liverpool.  John  Eden  the  younger,  Liverpool. 

Backhouse,  Kichard  Onians,  7.  South  Square.  William  Cooper,  Shrewsbury. 

Bamfieid,  Robert  Hicheos,  Falmouth.  Samuel  Bamneld,  Fklmouth. 

Barber,  Samuel,  14,  North  Buildings,  Fins-  John  ^thenshaw  Ri^gway,  Manchester. 

bury  Circus. 

Barnes,  Henry,  Bernard  Street,  Russell  Square.  James  Henry  Johnson,  Bedford  Row ;  aas^gn-* 

ed  to  Thomas  Bland,  43,  Bedford  Row. 

.Barriott,  James,  Bourn,  Lincoln.  William  Worth,  same  place. 

Bates,  Thomas  Holden,  Bow  Church  Yard.  Joseph  Bainbridge,  Newcastle-upon-Tyne,  de- 
ceased {  assigned  to  Fredtfrick  Wm.  Tappen- 
den,  same  pla<*e. 

Bedford,  Thomas  John,    63,  Great  Russell  Wm.  Turner,  Brighton. 

Street,  Bloomsbury. 

Beldam,  Edward,  I,  Essex  Court,  Temple.  James  Peachey,  17,  Salisbury  Square. 

Bingley,  Charles  William,  Sheffield,  York.  Thomas  James  Parker,  Sheffield ;  assigned  to 

Luke  Palfreyman,  Sheffield. 

Blackhurst,  Jonathan,  Ulnes  Walton,  Laneas-  John  Abraham,  Preston. 

ter. 

Blundell,  Richard,  10,  Serle  Street.  John  North,  the  younger,  Liverpool 

Bristowe,  John,  50,  Nelson  Square.  Arthur  Lcvett,  Kingstoo-upon-HuU ;  assigned 

to  Simon  Bristowe,  Liverpool. 

Buckley,  John  Arthur,  19,  Compton  Street,  Htman  Jones,  Exeter. 

Brunswick  Square. 

Bull,  Edwin,  Aylesbury,  Bucks.  Thomas  Brim,  Lincoln's  Inn  Fields;  assign- 
ed to  William  Bull,  Aylesbury,  decea^ 
assigned  to  James  James,  Aylesbury. 

Bnllivant,  George  Haslehurst,  Conway,  Car-  Thomas  Turner  Pearson,  Crowle ;  asngned  tm 

narven.  Henry  Thompson,  Grantham  ;  assigned  to 

John  Llovd,  Conway  aforesaid. 

Bumard,  Wm.  Henry  English,  Bideford,  Do-  William  Cation,  jun.,  same  place. 

yon. 

Cator,  Charles,  36,  Gloucester  Street,  Queen  Phillip  Richard  Falkner,  Newark-npon-Trent;; 

Square.  tssigned  to  George  Capes,  Gray*s  Inn. 

Chambers,  John,  Scarborough,  York.  Edwani  Sedgfield  Donner,  same  place. 

Cholmeley,  Stephen,  34,  Great  Coram  Street  William  Stevens,  of  Hatton  Garden. 

Chubb,  John,  Bridgwater,  Somerset.  Richard  Anstice,  same  place. 

Cockey,  William  Aldridge,   1,  Serle  Street,  Robert  Abraham,  Ashburton,  Devon. 

Lincoln's  Inn  Fields. 

Cooke,  Henry,  41,  Southampton  Row,  Russell  William  Lewis,. Raymond  Buildings. 

Square. 

Cook,  John,  Scarborough,  York.  Arthur  Levett,  King8ton-upon-HuU% 

Collins,  John  Basset,  Town  of  St.  Columb,  Thurston  Collins,  same  place, 

Cornwall. 

Comins,  Thomas  Melhuiah,  Witheridge,  De-  Ralph  Barnes,  Exeter. 

von. 

Constable,  Charles,  35,  Myddleton  Square,  Francis  Smedley,  Ely  Place,  Holborn. 

Pentonville. 

Cory,  Samuel  Bamett,  Ronham,  Norfolk.  James  Denew  Waters,  Great  Yarmouth  ;  a*. 

signed  to  Edmund  Reeve  Ptdmer,  Great 
Yarmouth. 

Cotterill,  William  Walsall,  Stafford.  John  Forster,  same  place. 

Cotes,  Charles,  No.  3,  North  Street.  Joseph  Maberly,  King's  Road,  Bedford  Row. 

Creasy,  Albert  Thomas,    27,   South  Audley  Frederick  Cooper,  Brighton. 

Street. 

Coventon,  Wm.  Garlick,  19,  Robert  Street.  Shirley  Foster  Woolmer,  Stanle  Inn. 

Bedford  Row.  ^^ 

Cumming,  Richard^  No.  2,  Clarence  Place,  Andrew  Van  Sandau,  17,  Old  Jewry. 

Pentonville. 
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Danger,  Thomas,  Bristol. 

DeTereuz,  Pryce,  Welchpool. 

DixoDy  Ralph  the  younger,  Newcastle-upon- 

206. 
e,  Alfred,  Barnstaple,  Devon. 
Du  Pasquier,  John  M'Mahon,  St.  James's 

F^ce. 
Dyne,  Henry,  Bruton,  Somerset 

Edgcombe,  Thomas  Smith,  Portsea.  Thomas  Edgcombe,  same  place. 

Edmonds,  Geoige,  15,  St  Mary's  Square,  Bir-    John  Palmer,  Birmingham  and  Coleshill ;  as- 
mingham.  signed  to  John  Francis  Dalby,  Birmingham. 


7^  wham  articled, 

Henry  Poole,  Bristol ;  assigned  to  John  Keile  • 

Haberfidd,  Bristol. 
Richard  Griffithes,  same  place. 
Thomas  Brown,  same  place. 

Henry  Drake,  same  place 
Thomas  Clarke,  Craven  Street. 

Edward  Dyne,  same  place. 


iPaithfull,  George  Lock,  5,  King's  Road,  Bed- 
ford Row. 

Faulkner,  John,  the  younger,  Chester. 

Few,  Adolphus  John,  Denton  Street,  St 
Pancras. 


Field,  \rilliam,  of  Exeter. 

Field,  Edward,  now  residing  at  Deddington. 

Fisher,  George  Heal^,  8,  Walbrook. 
Foottit,  James,  Sheffield,  York. 
Francis,  Robert,  57>  Lincoln's  Inn  Fields. 

Gardnor,  Thomas  Stamiford,  Spilman  Street, 

Boro,'  Carmarthen. 
Gaskell,  Henry  Loniax,  Wigan,  Lancaster. 
Oirdlestone,  John  Bailey,  I^terborough. 
Olynne,  John  Leslie,  lb,  St.  Thomas's  Street. 


Goatly,  Walter  Ephraim,  6,  Great  Russell  St. 

Covent  Garden. 
Grane,  William  James,  Bedford  Row. 
Oreaves.  George,  Sheffield,  Yoiic. 
Grove,  Edward  Ellas  Dunsterville,  Exeter. 
Guillaume,  Edward,  32,  Flnsbury  Circus. 

Hand,  Robert  WilUam,  Stafford. 

Harper,  William  the  younger,  of  Gateforth, 

York. 
Hardcastle,  John  the  younger,  Wakefield. 
Harrison,  Richard,  Liverpool. 
Harrison,  Robert  Devereux,  WelchpooL 
Harting,  James  Vincent,  24,   Lincoln's  Inn 

Fiel&. 

Hartley,  John,  Colne,  Lancaster. 
Helmer,  John  Sherlock,  Barnard  Castle,  Dur- 
ham. 
Hesleden,  Bryan,  Barton-upon-Humber. 
Holbeche,  Francis,  Olney,  Bucks. 

Holcroft,  William  Francis,   No.  11,  Everett 

Street,  Brunswick  Square. 
Hunt,  Henry  Oliver,  Stratford-on-Avon. 
Hunt,  Walter,  Ramley,  Southampton. 
Hutchinson,  William,  1 79,  Great  Surrey  Street. 

Jones,  Richard  Edward,  Carmarthen. 


Edward  Chamberlain  Faithfull,  same  place. 

John  Faulkner,  the  elder,  same  place. 

Cliff  Ashmore,  Henrietta  Street  (deceased)  i 

assigned  to  James  Williamson  Rolunson, 

Clements  Inn;    and    by  him  assigned  to 

Charles  Reeves,  Ely  Place. 
Henry  Downe  Barton,  Exeter. 
Samuel  Churchill  Field,  Deddington, deceased  j 

assigned  to  Samuel  Held,  Deddington. 
William  Fisher,  tome  place. 
James  Sorby,  same  place. 
Joseph  Mountford,  Exeter;  assigned  toGeoige 

William  Finch,  67,  Lincoln's  Inn  Fields. 
Lewis  Morris,  Quay  Street,  Carmarthen. 

Henrv  GaskeU,  same  place. 

Josiah  Smithson,  Pontefract,  York. 

Nathaniel  Grace,  Birchin  Lane;  asngned  to 
Thomas  Christopher  Maynard,  St.Iuoinas'a 
Street;  assigned  to  Ralph  Lindsay,  same 
place;  assigned  to  Robert  Medcalf,  lin« 
coin's  Inn  Fields ;   and  by  him  assigned  to 

'    James  Henry  Dixon,  Mark  Lane. 

James  Goren,  25,  South  Molton  Street ;  as- 
suped  to  Charles  Cook,  1,  New  Inn. 

William  Grane,  same  place. 

William  TattersaU,  late  of  Sheffield,  deceased. 

John  Carew,  same  pUice. 

Frederick  Caiger,  ^mchester. 

^Frederick  White,  Wellington,  Somerset. 
Edward  Parker,  Sdby,  York. 

John  Scholey,  same  place. 

Joseph  Mallaby,  same  place. 

Fhmcis  Allen,  same  place. 

Charles  Francis  Arundell,  Waterloo  Place,  8t. 

James's;    assigned  to   Meabom  TMu«s 

Lincoln's  Inn  Relds. 
James  Baldwin,  same  pkce. 
Richard  Barnes,  same  place. 

WilHam  Smith  Hesleden,  same  place. 
Thomas  Holbeche,   Sutton   Coldfield,  Waiw 

wick;  assigned  to  Edward  Thomas  Cardale> 

Bedford  Row. 
Joseph  Blunt,  the  younger,  Liverpool  Street. 

William  Cakes  Hunt,  same  place. 

William  Anthony  Lewis,  Basingstoke. 

John  Gregson,  Durham ;  assigned  to  Edward 

Mantle,  179,  Great  Surrey  Street. 
Thomas  Jones,  same  places 


18P 


Attorney$  to  be  admiiied. 


jQffory,  John,  Cberiton,  Kent. 

Jekylf,  Nathaniel,  West  Coker,  Somerset. 

Jeukins,  Henry,  the  younger,  1,  Soley  Ter- 
race, Claremont  Square. 

Johnson,  William,  3,  Oouf^h  Street,  Calthorpe 
Street,  Gray's  inn  Road. 

Kennett,  William,  (no  residence  entered). 
King,  Joseph,  Moor  Lane. 

Kingston,  John,  Carlton  GbanberSv  12,  Re- 
gent Street. 

Landot^  £dvrard  Wilson,  Rugeley,  Stafford. 

Lfttr,  John  Henry,  Man  cheater. 

'lie  Blanc,  Arthur,  18,  New  Bridge  Street. 


Levria,  Jolm,  Stirrey  Street^Strand. 
levris,  J< 
Road. 


rrey  f 
2,  M< 


Lewis,  Joseph,  2,  Mount  Place,  ^Vllitedlapel 


Lidstone,  Gabriel  Beer,  Kiogsbridge,  Devon. 
Lingen,  Henry,  Warwick  Coort,  Holbom. 

Littlewood,  Henry,  Stourbridge,  Worcester. 
Livett,  Andrew  Lewis,  BristoL 
Ueyd,  Henry,  50,  Judd  Street,  Brunswick  Sq. 
Lucas,  Thomas,  Newidiam,  Gloucester. 

Mann,  John  Waddiogton,  York. 

Marriott,  Robert,  5,  Lower  Islington  Temoe. 
Martin,  Thomas,  the  younger,  27,  Fleet  Street 
Mawkley,  John,  BirmingMm. 

Merriman,  Samnel  Benjamin,  Marlborangh. 

Mcteyard,  WiUiam  Peanoa,  60,  OhMwesCer 

Street,  Queen  Square. 
Middleton,  Robert  Francis,  23,  Southampton 

Buildings. 
Morton,  John  Edward,  Rochester. 


Nash,  Ambrose  Evans,  13,  Dean  St.,  Bristol. 
Newdl,  John,  ChmllMMipon^edlock,  Man- 
chester. 


To  whom  articled. 

WllUam  Pain  Beecham,  Hawkhurst. 
Thomas  Moore,  same  place. 
James  Robinson,  LiverponL 

Henry  Bicknell,  Grocers'  HalL 


Thomas  Coppard,  Horsham,  Sussex. 
George  Buzzard,  50,  Poland  Street,  St  James's; 
assigned  to  Henry  Webb,  1 ,  Albahy,Piccadi11y, 
Robert  Clarke,  Stoekton-upon-Tees. 


Walter  Landor,  same  place. 

John  Law,  same  {place. 

WiUiam  S.  Mercer,  Liverpool;  assigned  to 

William  EUiott  Le  Blanc,  New  Bridge  St. 
Jones  ^Fer>  90,  Broad  Street  Buildings. 
Henry  Berry,  4,  Trafalgar  Square. 

John  Souare,  same  place. 

Robert  Dangerfield,  Bromyard,  Hereford;  as- 
signed to  WiUiMn  Lechmere  Whitmore, 
Bedford  Row. 

Josiah  Gorrie,  Binningbaiii. 

Andrew  Livett,  the  younger,  BristoL 

William  Pk-eeee,  Leominster. 

John  Lucas,  Newnham. 

George  Hindsley,  York ;  assigned  to  Thomas 

Ward,  the  younger,  York. 
Edward  Farn,  Gray's  Inn  Square. 
George  Wilkinson,  North  Walshain,  Nturfolk* 
John  Maudsley ;  assigned  to  Henry  Maudsley, 

both  of  Birmingham. 
William  Clark  Merriman,  same  place;  assigned 

to  Thomas  Baverstock  Merriman,  same  place. 
William  Rymer,  Manchester,  deceased ;  assign- 

ed  to  Edmund  Haworth,  Bolton-le-Moors. 
Thomas  Hutchinson,  Hartlepool,  Durham. 

John  Coates,  1,  Pump  Court;  assigned  to  WiU 
liam  hmgi  Windsor. 

Cam  Gyde  Heaven,  56,  Broad  Street,  Bristol. 
Charles  Barrett^  Manchester. 


Parker,William  Phillips,  Chejne  Walk,Clieliea.    John  Collier,  Carey  Street,  Lincoln's  Inn. 
'^    '        """  -      .  «       -    j^jjj^  Williams,  3,  Veruhun  Buildings. 


Parker,  Thomas  Windle,  74»  Great  RusseU 

Street,  Bloomsbury. 
Pkrker,  Thottias  James,  Lancaster. 
FanMS,  Frederick  John,  Bartholomew  JSineet, 

Newbury. 
Persons,  lliomas,  fi6»  NorfioUi  Stittot,  Stmad. 


Henry  Gr^on,  same  plae^ 
Gustavus  Thomas  Taylor,  Featherstohe  Build- 
ings. 
William  Harrison  Ainsworth,  12,  Grafton  St;, 
PiccadiUy  i  assigned  to  George  Delmar»  25^ 
Norfolk  Street. 

Philbrick^  Henry  John^  Colcbester,  Essex.         Isaac  Last,  Hadleigh,  Suffolk. 
Fwckney,  William  PhiUp,  East  Sheen,  Swrey,    Edward  HOlier,  6,  Raymond  Buildings. 
^B.A. 
Rue,  Richard,  23,  Upper  Montagu  Street,    Hugh  Evans,  2,  Gray's  Inn  Square. 

AlAUtagu  Square. 
Piper,  William  Whitby,  York.  Henry  Belcher,  same  place. 

Poole,  George,  Southampton  Stieet,  Btouros-    George  Woolley  Poole»  same  place. 

bury  Square. 
AoflllclUiiTBile,  John,  the  yoiiiger,  66,  Stamr    Thomas  Wilson,  Poullou  in  the  Fylde,  Lso- 
ford  Street,  Blaekfriars.  caster;  assigned  to  George  Bower,  loken- 

houseYard. 


AttomefM  io  be  admiUed. 
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ClerAi*  Names, 


To  tthtm  urticM. 


Price,  Arthur  Munton,  Lvmpatone,  Devon. 
Pulling,  Alexaoder,  3(),  L'itile  Trioity  Lane. 

Rayner,  Joseph  Bayldon,  Horbury,  York. 
Read,  Edmund,  23,  Sbuthamptou  Buildings. 
Reynolds,  Joseph  Samson,  34,  Friih  Street, 

Soho  Square. 
Richmond,  Legh  Serlc,  12.  Halton  Garden. 
Rogers,  John,  12,  Ely  Place,  Holborn. 


Charles  Smale,  Bideford,  Devon. 

John  Henry  Bolton,  1,  New  Square,  Lincoln's 

Inn. 
John  Scholefield,  same  place. 
Wniiain  Peppercorn,  St.  Neots,  Huntingdon. 
James   Thomas   Cookney,    Lamb's  Conduit 

Place. 
William  Stevens,  Hatton  Garden. 
Sir  William  Robert  Sydney,  11,  New  Palace 
Yard. 

Ruck,  William,  St.  Dunstan's  Hill,  London.      Charles  Few,  Henrietta  Street,  Covent  Garden. 
Rush,  Henry.  Plowden  Buildings.  John  Peter  Fearon,  Inner  Temple. 

Bymer,  William  Henry,  1 1,  Mortimer  Street,    Christopher  Rymer,  WoUingham,  Durham. 
Kentish  Town. 

Saunders,  Henry,  Wolverley,  Worcester.  Thomas  Hallen,  Kidderminster.        ^  ^    „ . 

Savaire.  Edward  Gregory,  3,  Warwick  Phce,  Joseph  Shipton.  Warwick  ;  assigned  to  Bd*. 

Bedford  Ro>v.  ^^^^  Savage,  Evesham,  Worcester ;  and  by 

him  re-4issigned  to  said  Joneph  Shipten. 

Selby,  Charles,  18,  Penton  Place,  Pentonvffle.  Robert  Home, Borough, Berwick-upon-Tweed. 

Senhouse,  Humphrey,  Fitz  Parish,  Brigham^  SUa*  Saul,  the  younger,  Carlisle. 

Cnmberland. 


Scruby,  James  Robinett^  50,  Frederick  Street, 

Gray's  Inn  Road. 
Shaen,  Samuel,  3,  Gray's  Inn  Square. 
Sheppard,  John  Banger,  Clifton,  Gloucester. 
Short,  Francis,  Yoric. 
Sidebottom,  Edward,  Hull,  York. 
Simmons,  George  Nicolls,  Parish  of  Kenwyn, 

Cornwall. 

Sladen,  William,  South  Molton,  Devon. 
Smallwood,  Brooke  Hector,  Newport,  Salop. 

Smith,  John,  the  younger,  Wdls  Street,  Gray's 

Inn  Road. 
Stevens,  Saville  Warner,    56,  Great  Tower 

Street. 
StocUey.  Richard,  2,  Fish  Street  Hill. 


Taunton,  John,  Oxford. 


Temple,  Mark,  23,  Southampton  Buildings. 
Thomas,  Hugh  Richard,  Dolgelley,  Merionedi. 

Thompson,  Edward  William,  Oldham,  Lan- 
caster. 
Thorpe,  William,  the  younger,  Hastings. 
Tbornall,  Henry,  Royston,  Hertford. 
Tooke,  Arthur  William,  M.  A.,  12,  Russell  Sq. 
TophauD,  Thomas,  Middleham,  York. 

Topham,  John,  Middleham,  York. 
Tours,  Oswald  Croxon,  Heme  HllL 

Taxford,  Peter,  Boston,  Lincoln. 


Vi2ard,  Charles,  Dursley,  Gloucester. 

Wadsworth,   William  Norton,    Macclesfield, 
Chester. 


Henry  WHliam  Bull,  Ely  Place. 

Charles  Parker,  Bedford  Row. 

Isaac  Cooke,  Bristol. 

Hewley  Graham.  York. 

George  Codd,  same  place. 

William  Paul,  the  younger,  same  place;  as- 
signed to  George  Simmom,  the  younger^ 
same  plaee. 

Lewis  Southcomb,  same  place. 

Ambrose  Brookes,  same  place;  assigned  tp 
Thomas  Smallwood,  jun.,  same  place. 

Messrs.  Coryndon,  Plymouth. 

Samud  Stevens,  Clare,  Suffolk. 

Joseph  Smith,  then  of  Coleman  Street;  as- 
signed to  John  Benjamin  Smedley,  New 
Inn ;  assigned  to  Edwin  Smith,  New  Bridge 
Street ;  and  by  him  assigned  to  Charles 
Elmes  Parker,  Fish  Street  Hill. 

Thomas  Henry  Taunton,  late  of  Oxford,  de- 
ceased ;  assigned  to  Charles  Leake,  Oxlord 
and  Witney. 

Henry  Smithson,  NewMahon*  York. 

James  Patterson  Hughes,  Macbfnlleth;  m- 
signed  to  Edward  Owen,  Dolgelley. 

Kenworthy  Thompson,  deceased,  Oldham. 

William  Thoroe.  the  elder,  same  place. 

William  Hollick  Nash,  same  place. 

John  Carr,  39,  Bedford  Row. 

Christopher  Topham,  the  elder  (deceased), 
and  Christopher  Topham,  the  younger,  of 
Middleham. 

Lupton  Topham,  same  place. 

William  Eccles,  late  of  Manchester,  deceased  | 
assigned  to  Stephen  Heelis,  Manchester. 

Peter  Tuxford,  late  of  Boston,  deceased ;  as- 
signed to  Charles  Tmsley,  Boston,  Lmcoln. 

Henry  Vizard,  same  place. 

Matthew  Wadsworth,  iamc  plaoei  assigned 
to  Thomas  Parrou,  same  place  i  assigned  to 
Thomas  Miebael  GcMUe,  wne  f  Wu:e. 
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Clerke  Namet. 
Wag8ta£fy  William.  Warrington,  Lancaster. 


n  wkinm  articM, 
John  Fttchetty  same  place ;  assigned  to  Joseph. 
WaAfstaff,  same  place. 
Wainwright,  Henry  Money,  15,  Lincoln's  Inn    John  Henry  Benbow,  Stone  Buildings. 

Fields. 
Wallis,  Charles  WiUiam,  34,  Brudendl  Place,    Henry  Aston,  2,  New  Broad  Street 
New  North  Road,  Hoxton. 

To  apply  on  last  day  of  Hilary  Term  ^Notice,  24th  November,  1835. 


Wardroper,  John,  9,  Beaumont  Street. 

Wardroper,  Gutfield,  Midhurst,  Sussex. 
Watts,  Francis,  41,  Carey  Street 

Wilkinson,  Thomas,  Bow  Church  Yard. 

Wilkinson,  Josiah,  Bedford  Row,  Islington. 


William  Pain  Beecham,  Hawkhurst,  Kent; 
assigned  to  WiUiam  Henry  Palmer,  24,  Bed- 
ford Row. 

Richard  Wardroper,  same  place. 

Nathaniel  Polhill  Kell,  Battel,  Sussex ;  u* 
signed  to  Messrs.  Kell,  of  Lewes. 

George  Moore,  Durham ;  assigned  to  Francis 
Seymour,  Newcastle-upon-Tyne. 

Nathaniel  Mason,  Red  Lion  Square. 


Williams,  George  Edward,   2,  Hart  Street,    George  Williams,  same  place 

Bloorosbuty. 

Williams,  William  (no  residence  entered).  William  Williams,  Carnarvon ;    assigned  to 

Henry  Rumsey  Williams,   Penriios,    Car- 
narvon. > 
Williams,  Matthew  Hayward,  Herefonl.              Thomas  Evans,  Hereford. 
Wilson,  Charles  Thomas,  33,  Surrey  Street,    William  Grey,  Stockton-upon-Tees ;  assigned 

Strand.  to  Robert  Clarke,  same  place. 

Windsor,  Other  Richard,  41,  Bedford  Place,    Abraham  King,  Castle  Street,  Holborn ;  as- 

Kensington.  signed  to  Francis  Broughton,  Falcon  Stjuare. 

Withers,  Frederick  Richard,  17,  Cecil  Street,    John  Henry  Rickman,  Lymington ;  assigned 


Strand. 

Wood,  Joseph,  Leicester. 

Woodward,  Thomas,  Wednesbury,  Stafford. 

Woolbright,  William,  LiverpooL 


to  Joseph 
Street 


Liverpool 


Robert  Bond,  same  place. 

John  Woodward,  Cieobury  Mortimer,  co.  Sa* 
lop ;  assigned  to  Francis  Woodward,  Wed- 
nesbury. 

John  Smith,  Beikeley,  Gloucester,  deceased ; 
assigned  to  Daniel  Croome,  same  place. 


COMMON  FLXA8. 

Savery,  John  Thomas,  Modbury,  Devon.  Servington  Savery,  same  place. 


RE-ADMISSIONS. 

kino's  bench. 

.Gangland,  Chaiies,  formerly  of  Leek,  co.  Stitfbrd,  now  of  Roach  Hill  Cottage,  near  Leek. 
Davis,  Henry,  I,  York  Place,  Clifton,  co.  Gloucester,  formerly  of  Bristol. 
Dixon,  John  Alcock,  late  of  Skipton,  York,  now  i  "^ 
'  I  Poultry,  now  resi 


of  Burnley,  Lancaster, 
formerly  of  the  Poultry,  nWresidi^  at  Harleyford  Road,  Surrey. 


Mackejr,  Brvan,  formerly  or  tne  rouitrvi 
.Meredith,  Edward  Turner,  15,  Magdalen  Terrace,  B'ristol. 
Penfold,  James  Vowler,  13,  Featherstone  Buildings. 


SUPERIOR  COURTS. 


leUilU  Cmtrt 

LIABILITY  OF  TRUBTBB8. 

lYiiiteei  tUreeted  to  lay  out  money  on  real 
iecurily,  are  hound  to  see  that  it  does  not 
ejpceeaone'third  of  the  value  of  the  security  ^ 
i/ the  security  consiiti  qf  houses  s  i/ other- 
tris^,  they  are  liable /or  loss  sustained  Ify 
deficiency  of  the  value  of  the  security. 

The  bill  was  filed  for  an  account  of  trust 

'  money,  which  a  testator  left  to  his  executors 

X  upon  certain  trusts,  with  directions,  until  the 

period  of  pecforming  the  trusts  should  arrive. 


to  invest  the  money  in  real  security.  The  ex- 
ecutors advanced  3000/.,  part  of  the  money,  ob 
mortfinge  of  freehold  houses  in  Great  Yar- 
mouth, which  were  worth  about  4500A  at  the 
time  of  the  advance,  but  became  afterwarda 
much  depreciated,  and  the  mortgagor  became 
bankrupt. 

The  usual  reference  was  made  to  the  Mas- 
ter, with  directions  to  state  special  matters ; 
and  he  by  bis  report  stated  that  the  security 
had  been  inadequate  to  the  sum  advanced; 
the  established  rule  of  this  Court  being,  that  ia 
advancing  money  on  the  security  of  real  pro- 
party,  consisting  of  houses,  the  sum  lent  should 
not  exceed  one.third  of  Uie  real  value.  T)»e 
defendants  took  exceptions  to  the  report^  and 
they  came  on  now  for  hearing. 
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.Mr.  Pemhertm^  and  Mr.  Sharpe  were  heard 
in  support  of  the  exceptions.  Mr.  Blcketiteih^ 
Mr.  Sifielfotiom,  and  Mr.  Roupeii,  contrh. 

His  Honour  the  Af osier  of  the  RoiU,  in  giv- 
ing his  judgment  said,  the  point  at  issue  was 
very  simple. — An  executor  had  advanced  funds 
lA  his  hands  on  mortgage  of  houses  to  an  ex« 
tent  of  more  than  one-tbird  of  their  value ;  a 
loss  ensued  to  the  legatees,  with  which  the 
Master  stated  that  the  executor  was  chargeable, 
upon  the  ground  that  he  should  not  have  ad- 
vanced more  than  one-third  of  the  real  value. 
His  Honour  had  looked  into  the  evidence  of 
the  value,  and  applying  to  the  facts  the  rule  of 
the  Court,  he  tiiought  the  Master  came  to  a 
right  conclusion,  llie  exceptions  to  the  re- 
port were  therefore  overruled. 

Seveii  V.  Sticknep,  at  Westminster,  Nov.  16 
Md  17,  lSd5. 


[Before  the  Four  Judges.] 

n.  FA. — 8KIZURB  OF  DEPENDANT'S   GOODS. — 
*     CLAIM    OP  THIRD   PARTY. — INTERPLEADER 
ACT. — INDEMNITY  OF  SHERIFF. 

The  Sheriff  havinff  eeited  some  property  at 
the  suit  of  the  plaintiff,  but  a  third  pereon 
having  Atimed  a  portion  of  the  (fwide  tie  n 
partner  with  the  defendant,  the  Court  triil 
not  grant  the  Sheriff  reiief,  under  the  In- 
terpieader  Act,  but  will  compel  the  plaintiff 
to  giffe  him  an  indemnity,  if  he  denies  the 
Justice  of  the  claim  of  the  third  party. 

This  was  a  rule  obtained  on  behalf  of  the 
aheriflf,  calling  on  the  plaintiflf,  and  a  person 
named  Heap,  to  prove  their  respective  claims 
to  property,  which  had  been  seized  from  the 
jlefendant.  The  sheriff,  it  appeared,  had 
seized  under  ajl.ffi.,  at  the  suit  of  the  plain- 
tiff, and  on  the  following  day  he  received  no- 
tice from  Heap,  that  he  was  a  partner  with  the 
defendant,  and  was  entitled  to  the  goods,  as 
upon  a  balance  of  the  partnership  accounts 
the  defendant  would  be  found  to  have  no  pro- 
perty in  them. 

On  the  part  of  the  plaintiff  it  was  now  con- 
tended, that  the  case  did  not  come  within  the 
meaning  of  the  Interpleader  Act,  which  had 
been  held  not  to  apply  to  equitable,  but  to 
legal  claims.  Heap,  it  was  clear,  claimed  as 
a  partner :  the  sheriff's  dutv  was,  therefore, 
perfectly  straightforward.  lie  had  nothing  to 
do  but  to  sell  the  defendant's  share  of  the 
property. 

In  support  of  the  rule,  it  was,  however,  sub- 
mitted, tiiat  the  case  was  within  the  meaning 
of  the  act,  which  applied  to  all  claims ;  and  it 
had  already  been  decided,  that  a  claim  in  right 
'of  lien  was  within  the  act.  Th2  sheriff  would 
be  placed  in  a  situation  of  the  greatest  diffi- 
culty, if  the  Court  refused  to  interfere ;  for  if 
be  sold  all  the  goods,  he  wonld  be  liable  to  an 
action  at  the  suit  of  Heap ;  and  if  only  a  part, 
the  plaintiff  might  bring  an  action,  denying 
that  Heap  was  a  partner.  The  sheriff's  course 
was  not  so  plain  as  it  was  supposed. 

The  Court  said^  the  case  aia  not  come  with- 


in the-  meaning  of  the  act.  A  chum  could  not 
be  made  by  a  person  merely  saying  that  he  was 
a  partner  in  the  property.  The  duty  of  the 
sheriff  was  to  seize  and  sell  such  interest  as 
the  defendant  might  have.  The  rule  must; 
therefore,  be  discharged;  but  the  plaintiff 
ought  to  indemnify  the  sheriff,  if  he  denied 
that  Heap  was  interested  in  the  property. 

Subsequently  an  application  was  made  on 
the  part  of  the  sheriff,  for  time  to  return  the 
writ,  until  he  was  indemnified  by  the  plaintiffl 
The  affidavit  stated  that  the  plaintiff's  attorney 
had  been  applied  to  by  the  sheriff's  attorney, 
to  deny  or  admit  that  Heap  was  a  partner  i  but 
he  had  refused  to  make  any  answer. 

Cause  was  shewn;  but 

The  Court  made  the  rule  absolute. 

Rule  absolute  accordingly.  —  Hoimee  r. 
Mentge,  T.T.  1835.    K  B.  F.  J. 


€ataman  ^Xtai. 

DOUBTFUL  BANKRUPTCY.  —  FRESH  PLEAS. — 
RULE  ABSOLUTE. 

A  plea,  denying  the  bankruptcy  of  a  suppoeed 
bankrupt  in  an  action  brought  by  the  auig-- 
neee,  together  with  a  plea  of  mutual  credit 
and  pttyment  of  money  into  Court,  will  be 
allowed  to  be  pleaded  if  the  bankruptcy  he 
doubtful.  The  rule  to  be  absolute  in  the 
first  instance. 

This  was  an  actjon  brought  by  the  assignees 
of  a  bankrupt,  for  goods  sold  and  delivered  by 
the  latter.  An  application  was  now  made  to 
replead  two  pleas,  together  with  aplea  denying 
the  bankruptcy.  The  pleas  were,  first,  a  denid 
of  the  bankruptcy ;  secondly,  a  mutual  credit, 
on  which  a  small  sum  only  was  due ;  and  lastly, 
the  payment  of  money  into  Court.  A  similar 
appLcation  had  been  made  before  a  Judge, 
but  refused.  Something  had  since  transpired, 
however,  which  rendered  the  bankruptcy 
doubtful. 

'  The  Court  granted  the  rule,  and  on  applica* 
tion,  made  it  absolute  in  the  first  instance. 

Rule  absolute. — Atkinson  and  others^,  Duck^ 
ham  and  others,  M.  T.  1835.    G.  P. 


Hfng'il  aBfnc^  ^tftcticf  Caurt. 

WRIT  OF  SUMMONS. — DESCRIPTION  OF  DEFBll- 
DANT's  RESIDEMGB.— CLERICAL  ERROR. 

The  street  and  county  in  which  a  defendant 
resides,  is  a  sufficient  description,  in  a  writ 
of  sutnmons ;  and  the  action  being  de- 
scribed to  be  "  promises,'*  the  word  "  on" 
being  omitted,  is  not  material. 

This  was  a  motion  for  a  rule  to  shetv  cause 
why  a  writ  of  summons  should  not  be  set 
aside,  on  the  ground  of  irregularity.  The  de- 
fendant was  only  described  to  be  "  of  Tufton 
Street  in  the  county  of  Middlesex,"  without 
any  further  description  of  the  parish,  &c.  in 
which  his  residence  was  situated.  Another 
objection  was,  that  the  action  was  merely 
stated  to  be  "  promises,"  instead  of  "  on  pro- 
mises." 
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The  Court  thought  the  latter  a  mere  clerical 
error.  **  Taftoa  Street  in  the  county  of  Mid- 
dlesex/' was  a  sulBcIent  description  of  the 
party's  residence,  without  meo^tionin?  the  par- 
iicufar  parish  in  which  it  was  situated. 

Rule  refused.— Co<M>^  v.  fFhede,  M.  T. 
1835.    K.  B.P.  C. 


WBGUBITT    FOR    G08T8. — DBFEWDANt's    PXB. 
MAITBNT  RS8IDEMCB  ABROAJD. 

Tkt  Court  wHl  not  order  «  defendant  to  gioe 
ieewrifft  for  coete^  on  tke  ground  ikat  he  h 
on  the  Continent,  unteoi  it  shtUt  appear  that 
he  ii  permanently  resident  abroad. 

An  application  was  made  for  a  rule  to  shew 
cause  why  the  defendant  should  not  give  secu- 
rity for  costs.  He  had,  it  appeared,  entered 
the  service  of  the  Queen  of  Spain,  but  there 
was  no  proof  that  he  intended  permanently  to 
reside  abroad. 

The  Couri  said,  sufficient  g^rounds  were  not 
shewn.  The  defendant  might  have  merely 
gone  on  the  Continent  for  a  short  time,  and 
morht  very  soon  return. 

Rule  refused. — Frodsham  v.  Myen,  M.  T. 
1«36.    K.BP.  C. 


CAPIAS. — ^TWO   DEFENDANTS. —  DECLARATION 
AGAINST  BOTH.^-OUTLAWRY. 

^  plainiif  haicinf^  included  the  namee  ofiwo 
de/endttnti  in  cr  capias,  must  declare  ugninst 
both  ai  the  s^me  time  if  both  are  in  custody; 
but  if  one  only  is  in  custody,  he  cannot  de^ 
dare  agytinst  him  separately, 

A  rule  to  shew  cause  why  the  dedafation  in 
this  case  should  not  be  set  aside  for  irregu^ 
larify  had  been  obtained.  The  irregularity 
complained  of  was,  that  the  plaintiff  had  sned 
out  a  writ  of  capias,  containing  the  names  of 
two  defendants,  and  had  afterwards  declared 
against  one  only,  who  had  been  arrested ;  and 
it  was  contended,  that  he  should  have  waited 
nntil  the  second  defendant  was  captured,  or 
appeared. 

Cause  was  now  shewn^and  it  was  submitted, 
that  the  Question  was,  whether  the  plaintiff 
could  declare  separately  agaiast  two  defend- 
anes,  having  saed  oat  a  bailabk  process.  It 
WAS  admitted^  that  according  to  the  old  law, 
he  had  no  choicei^but  to  declare  against  hoth 
ia  the  case. oC a  bailable  process;  but  in  that 
of  a  serviceable,  process  a  distinction  existed. 
The  principle  on  which  this  regulation  was 
founded,  was,  that  a  joint  cause  of  action  was 
shewn  in  the  affidavit  of  debt,  and  the  Court 
could  not  therefore  stififer  the  plaintiff  to  pro- 
ceed separately  against  the  defendants.  In  the 
case  of  a  Serviceable  process,  no  such  affidavit 
being  sworn,  the  same  objection  did  not  apply. 
Under  the  Uniformity  of  Process  Act,  a  plaiu. 
tiff  was  permitted,  where  he  issued  a  capias,  to 
arrest  one  and  serve  the  others ;  and  it  was 
quite  cigar,  that  the  legislature  intended,  in 
conferring  this  advantage  on  the  plaintiff,  to 
give  bun  the  full  benefit  of  the  power  which  it 


bestowed.  A  case  was  dted,  ^here  it 
held,  that  a  plaintiff  was  entitled  to  declare 
against  one  of  several  defendants,  who  were 
included  in  the  same  writ;  but  he  was  not  after- 
wards permitted  to  declare  against  the  other 
defendants.  No  inconvenience  whatever  could 
result  to  the  defendant  from  the  plaintiff's 
proceeding  as  he  now  proposed,  and  this,  it 
was  contended,  supported  nis  argument.  The 
defendants  pleading  in  abatement,  would  be  no 
objection  to  the  declaration  if  the  pluntiff  sub- 
mitted to  the  chance  of  such  a  plea.  The  role 
of  Court,  it  was  true,  required  that  every  writ 
of  summons,  capias,  &c.,  should  contain  the 
names  of  all  the  defendants  in  an  acdon,  and 
should  not  contain  those  of  any  defendants  in 
more  actions  than  one ;  but  this  rule  would 
not  interfere  with  the  plaintiff's  declaration,  if 
the  construction  which  he  had  put  ou  the  Uni- 
formity of  Process  Act  was  correct. 

in  support  of  the  rule  it  was  urged,  that  the 
Uniformity  of  Process  Act  did  not  alter  the 
practice  of  the  Court  in  this  particular.  The 
The  distinction  between  abailal)le  and  servicet 
able  process,  which  was  adnuued  formerly  to 
have  existed,  must  still  be  preserved. 

Cur,  ado,  vr/t. 

The  Court  on  giving  judgment,  said,  that 
there  was  clearly  an  irregularity  in  the  declara- 
tion. Although  a  plaintiff  might,  before  the 
Uniformity  of  Process  Act,  declare  against  one 
of  several  defendants  in  an  action  commenced 
by  serviceable  process,  yet  in  bailable  process 
he  must  frame  his  writ  in  the  manner  in  which 
he  intended  to  declare.  The  Uniformity  of 
Process  Act  did  not  in  any  way  alter  this 
course,  and  the  rule  must  therefore  be  made 
absolute. 

Rule  absolute.— Cflr^flii  v.  Dowding-  andan- 
other,  T.T.IS35.    K.  B.  P.  C. 


f^K^tqntr. 

^SUMFBIT.— PLBA.  —  GBNBBAL  I88UK. — BK« 
PLICATION. — NBW  ASSIGNMENT.  —  DUPLI- 
CITY. 

In  assumpsk  for  money  had  and  received,  the 
defendant  pleaded  thai  the  money  was 
the  produce  of  goods  deposited  with  him  as 
security  for  any  advances  he  might  mahe  to 
two  persons,  who,  it  turned  out,  were  con* 
jointly  with  the  plaintiff' proprietors  of  the 
goods.  The  goods  were  sold  by  defendant 
according  to  the  terms  of  his  agreement^ 
and  the  action  brought  by  the  plaintiff  fvr 
the  produce  of  the  sale.  The  plaintiff  re- 
plied^ thai  the  defendant  promised  to  pay 
the  value  of  the  goods  on  demand,  but  he 
had  broken  this  promise.  He  also  new  assign* 
ed,  that  the  action  was  for  the  produce  of 
certain  other  goods.  On  demurrer,  the  repU'^ 
cation  was  held  bad  for  duplicity,  as  also  the 
plea,  as  amounting  to  the  general  issue.  The 
replication  of  de  injuria,  was  likewise ntH 
applicable  to  the  plea. 

In  assumpsit.  The  declaration  stated,  that 
the  defendant  was  indebted  in  the  sum  of 
5000/.,  had  and  received  by  him  for  tht;  use  of 
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the  plaintiff,  and  that  be  promised  to  pay  tkat 
sum  on  demand. 

I'he  plea,  however,  set  forth,  that  the  de- 
fendant had  received  a  ^naiitity  of  goods  from 
two  partners,  as  security  for  any  money  ad- 
vanced to  them,  and  that  he  suhsequently  ad- 
vanced 6000/.  That  the  good^  at  the  time  of 
their  being  sent  to  liim,  were  supposed  to  be- 
long to  the  two  persons  alluded  to,  but  they 
in  fact  belonged  to  the  plaintiff  coi^oiatly  with 
them.  The  defendant  sold  the  goods  in  pur- 
suance of  his  agreement  with  the  persons  by 
tHidm  ther  were  coasigiied  to  bim>  not  know- 
ing that  the  plaintiff  was  interested  in  .them. 

The  plaintiff  replied,  that  the  defendant  had 
broken  his  promise,  with  regard  to  the  sum  of 
moMe^  songht  to  be  recovered,  and  of  this  be 
p«t  himself  on  the  country,  &c.  The  plaintiff 
also  new  assigned,  alleging,  that  it  was  not  for 
the  proceeds  of  the  sale  of  the  goods  pointed 
out  by  the  defendant,  bat  of  others  re'-eiv«d  by 
him,  as  the  cargoes  of  two  vessels.  The  pos- 
session of  these  goods  the  defendant  acknow- 
ledged by  letter  to  the  plaintiff,  stating,  that 
he  should  keep  the  same  until  he  received  some 
directione  on  the  suljject,  and  admitted  lieing 
indebted  to  the  plaintiff  in  consequence  there-, 
of.  It  concluded  by  stating,  that  the  money 
so  due  was  the  proceeds  of  other  and  different 
sales  from  that  pointed  out  by  the  defendant. 

The  defendant  demurred  to  this  replication, 
and  new  assignment^  on  the  ground  that  it 
contained  several  and  distinct  answers  to  the 
plea  of  the  said  defendant,  and  that  it  did  not 
traverse  or  deny  any  distinct  fact,  bat  put  the 
whole  of  the  plea  in  issue. 

It  was  now  contended,  in  support  of  the  de- 
murrer, that  as  the  plea  denied  the  whole  of 
the  facts  stated  in  the  declaration,  the  plaintiff, 
in  the  event  of  his  being  able  to  prove  any  part 
of  his  daim,  would  be  entitled  to  a  veraict. 
He  had  no  power  therefore  to  reply  to  the  plea, 
and  state  new  facts  also.  If  Imb  proved  any 
money  to  have  been  taken  otherwise  than  as 
statecl  in  the  plea«  he  wou)d  carry  a  verdict. 

In  support  of  the  replicaUoay  it  waq  admit- 
ted, that  de  it^jurin  was  unuMjal  in  actions  on 
contracts ;  but  it  was  only  so»  because  special 
pleas  were  also  unusual.  A  case  was  cited, 
mnrever,  where  a  similar  replication  was 
adopted,  and  no  objection  taken.  It  was  ob- 
jected, the  replication  and  new  asngament 
were  double ;  but  that  could  not  apply  as  the 
sams  were  indefinite,  and  neither,  party  was 
bound  to  the  exact  sum  specified.  If  the  mat- 
ter complained  of  was  single^  the  case  would 
he  different.  By  de  injuria  it  was  not  meant, 
that  the  whole  of  the  facts  as  stated  in  the  plea 
were  untrue,  but  that  some  of  them  were.  For 
supposing  the  case  of  the  second  contract  to 
have  existed,  as  alleged  in  the  replication,  the 
plaintiff  could  not  have  recovered  oo  de  injuria 
only,  and  it  was  not  shewn  bv  the  declaration, 
which  was  in  general  terms,  that  there  was  noc 
more  claimed  than  was  alluded  to  by  the  de- 
fendant in  his  plea. 

The  Cc^rf  suggested,  that  if  th^ defendant  had 
pleaded  specially  as  to  the  time  and  place  of.  the 
permission  to  do  the  acts  complained  of  a  new. 


assignment  would  be  proper ;  but  thore  was  a 
distinction  between  the  pleas. 

For  the  plaintiff,  it  was  alleged,  that  there 
was  no  breach  of  the  promise,  alleged  by  the 
defendant. 

In  supnort  of  the  demurrer,  it  was  now  again 
submitted,  that  de  injuria  put  in  issue  every 
material  point  in  the  plea.  The  replication 
waa  therefore  double. 

Cur.  adv.  vuii* 

The  Cmtrt  subsequently  sud,  that  the  plea 
was  clearly  bad ;  it  amounted  in  fact  to  the 
general  issue.  Tlie  replication  was  also  bad. 
The  plea  denied  the  fact  of  any  promise  being 
made,  and  did  not  contain  matter  of  excuse; 
and  the  replication  did  not  therefore  traverse 
the  matter  in  the  plea ;  nor  did  it  confess  or 
avoid  it.  The  defendant  besides,  claimed  an  in- 
terest in  the  money,  and  a  right  to  retain  it.  in 
consequence  of  the  plaintiff's  authority ;  and 
in  eith(Br  case  the  general  replication  was  not 
permitted.  If  this  part  of  the  replication  were 
good,  the  new  assignment  might  perhaps  be 
supported ;  but  that  not  being  the  case,  it  was 
unnecessary  now  to  enter  into  that  question. 
The  judgment  of  the  Court,  therefore,  ^vas  for 
the  defendant;  both  parties  however  having 
leave  to  amend,  on  jmyment  of  Costs. 

SoUy  9.  Neith,  T.  T.  1835.    £xcheq. 


ASSUMPSIT  ON  A  BILL  09  KXCHANGE.^^PLBA. 
— ATE RM BUT  OP  NO  GONSIDBRATION.— RE* 
PLICATION. — DVPLICITT. 

In  an  action  o/'assumpsit  on  a  biUo/esehang-e, 
0/ which  ihtf  defendant  was  drawer  ami  in- 
dorter^  i/te  bill  hadpaued  through  seeerai 
hande  before  H  reached  theplaintijf.  The 
defendant  pleaded,  that  he  had  giveh  the 
hiii  to  be  discounted  to  a  person  who  had 
paid  it  awajf  withomt  discounting  it.  There 
was  no  averment,  howetfer,  of  no  consider- 
ation. The  piaint^  replied  generalfy^  that 
the  plea  was  untrue,  and  the  defendant  de- 
murred to  the  repUcaHon,  On  argument 
being  heard^  the  Court  held,  that  the  plea 
was  bad  for  want  of  the  averment  alluded 
to,  but  said  the  repiieation  could  be  sup- 
ported. 

This  was  an  action  of  assumpsit  on  a  biU  of 
exchange,  brought  against  t!ie  defendant  as 
drawer  and  indorscr,  by  the  plaintiff  as  indor- 
see. In  the  declaration,  it  was  alleged,  that 
the  bill  was  in  course  indorsed  to  two  persons 
named,  and  subsequently  to  the  plaintiff. 

The  defendant  pleaded,  that  he  delivered  the 
bill  to  a  man  for  the  purpose  of  being  dis- 
counted ;  but  that  the  latter  handed.it  omt  to 
some  other  person,  without  discounting  it, 
through  whom  it  eventually  reached  the  pkui- 
tiff 's  hands ;  not,  however,  until  the  laiieir  re- 
ceived notice  of  the  breach  of  faith  of  the  per- 
son to  whom  the  defendant  gave  the  biU.  The 
plea  concluded  with  a  verification. 

The  plaintiff  replied  to  this,  denying  the 
fact,  and  allesring  that  the  defendant  broke  his 
promise,  wiihout  the  cause  stated  !>y  him,  and 
of  this  he  put  himsvlf  npon  the  cotmiry,  he. 


13«  Superior  Courti:  E^ehe^uer.^Amwen  to  QuerUs.^Querief.^EdUor'i  Letter  Bom. 


The  defendant  generaU^  demurred  to  this 
replication,  alleging  the  replication  of  de  in- 
juria in  an  action  of  assumpsit,  to  a  plea  con- 
taining  several  matters,  constituting  one  entire 
defence,  was  inadmissible ;  and  in  support  of 
this  demurrer,  it  was  submitted,  that  as  the  re* 

Slication  rused  several  issues,  it  was  bad  for 
uollcity,  besides  its  being  inapplicable. 
On  the  other  hand,  however,  it  was  urged, 
that  the  replication  was  good,  as  it  put  in  issue 
all  matters  stated  in  the  plea.  It  was,  how- 
ever, objected,  that  the  plea  was  bad«  as  it 
contained  no  averment  that  the  defendant  had 
received  no  consideration. 

The  Court  thought  the  plea  was  bad.  The 
defendant  did  not  allege  that  he  received  no 
consideration  for  the  bill ;  but  only  that  the 
person  to  whom  he  delivered  it,  for  the  pur- 
pose of  being  discounted,  did  not  discount  it, 
according  to  promise.  There  was  no  allega- 
tion, that  the  money  was  not  afterwards  given 
'  to  the  defendant.  This  being  so,  the  replica- 
tion was  perfectly  correct,  as  it  threw  the  onus 
of  proof  on  the  aefendant. 

Judgment  for  plaintiff.— Al^e/  v.  Riek,  T.T. 
1835.    Excheq. 

DXLIVERT  OF  DECLARATION  WITH  PARTICU. 
LARS. — PRKSH  PARTICULARS. — EXTENSION 
OF  TIME   FOR   PLEADING. 

vjf  declaration  trith  particulars  having  been 
delioered,  with  a  limited  time  to  plead,  but 
fresh  particulars  being  ajterteards  served 
on  the  defendant,  the  period  for  pleading 
is  not  extended  thereby. 

In  this  case  the  declaration  had  been  deliver- 
ed to  the  defendant  on  the  27th  of  May,  with 
a  particular  attached,  and  notice  to  plead  with- 
in four  days.  On  the  30th  of  the  same  month, 
however,  a  fresh  particular  was  delivered,  in 
consequence  of  an  error  having  been  discover- 
ed in  the  title  of  that  which  was  before  given 
to  the  defendant.  The  defendant,  in  conse- 
ouence  of  this,  did  not  plead  within  the  four 
days,  considerinfT  that  by  the  delivery  of  frotk 
particulars,  the  time  would  be  extended,  and 
the  pluntiff  signed  judgment  on  the  4th  of 
June.  A  rule  to  set  aside  the  interlocutory 
jttdraent,  with  costs,  was  then  obtained; 
against  which — 

Cause  was  now  shewn :  and  it  was  contend- 
ed, that  the  plaintiff  was  not  compelled,  in  the 
first  instance,  to  deliver  particulars  with  the 
declaration,  and  that  it  was  a  mere  question  of 
costs.  The  particulars  not  having  been  deliv- 
ered with  the  declaration,  therefore,  made  no 
alteration  in  the  time  for  pleading,  which  com- 
menced from  the  delivery  of  the  declaration. 

In  support  of  the  rule,  however,  it  was 
urged,  that  the  delivery  of  fresh  particulars 
had  the  same  effect  as  if  a  fresh  aeclantion 
was  delivered.  If  no  particulars  had  in  the 
first  instance  been  delivered,  and  they  had  been 
obtained  from  the  plaintiff  on  application  to 
the  Court,  the  time  for  pleading  would  have 
run  on  from  their  delivery. 

The  Court  said,  that  'the  new  particulars 
were  accepted  by  the  defendant  in  lieu  of  the 


old  ones.    He  might  have  rejected  them,  ^ho 
rule  could  be  absolute  only  on  payment  of 


costs. 


Rule  absolute,  on  payment  of  cwtB.-^onee 
y.  Fowler, T.T.  1935.    Excheq. 


ANSWERS  TO  QUERIES. 
IMi  of  VrapntpaM  Canicffmcdiff. 

BEQUEST  FOR  LIFE.      P.  32. 

Assuming  that  all  the  legatees  survived  the 
testator,  D.  and  E.  took  a  vested  interest  is 
the  principal  fund,  sulgect  to  be  devested  if 
one  alone  should  survjve  the  tenants  for  life 
That  event  not  happening,  it  never  was  devest- 
ed, and  on  the  death  of  the  survivor  of  B.  and 
C.  (the  tenants  for  Hfe)»  the  principal  will  be 
divisible  between  the  representatives  of  />. 
and  E.  Brown  v.  Lord  Ktnyon,  3  Mad.  410^ 
per  Leach,  V.  C.  See  also  Sturgess  v.  Pear- 
son,  4  Mad.  411.  As  to  the  distinction  between 
those  cases;  and  Scurjield  v.  Howes,  and 
Barnes  v.  Allen ;  see  Rop.  on  Legacies,  vol.  1, 
p.  633,  and  504.  See  also  Powell  on  Devises* 
by  Jarman,  vol.  2,  p.  746,  &c.  C. 


QUERIES. 


9tuttice. 

MAGISTRATE. 

IVill  any  of  your  readers  have  the  goodn 
to  state,  whether  an  attorney  in  practice  can 
act  as  a  county  magistrate ;  and  if  so,  what 
qualification  must  be  possess  ?  Civis. 


AFFIDAVIT  OF  AClCNOWLSDGlNO  DEEDS. 

May  I  request  the  favor  of  your  resolving  a 
doubt  which  exists  in  the  minds  of  many  pro- 
fessional men,  as  to  the  necessity  of  a  stamp  on 
affidavits  of  acknowlegment.  I  think  it  quite 
clear,  that  none  is  required  by  the  act,  which 
requires  the  stamp  on  affidavits  not  made  for 
the  purpose  of  being  filed,  &c.  X. 


THE  EDITOR'S  LETTER  BOX, 

The  Lectures  of  Mr.  Stacey  Grimaldi,  on  the 
Sources  from  which  Pedigrees  may  be  traced 
from  the  Norman  Conquest  to  dieprcaent  time, 
will  be  published  in  this  work.  The  first  part 
will  probably  appear  next  week. 

We  thall  also  be  able,  at  convenient  oppor- 
tunities, to  give  Notes  of  the  Lectures  ofthe 
late  Mr.  Dodd. 

The  Queries  and  Answers  of  J.  M.;  "Tern- 
pie;"  T.  L.  J.;  and  C.  W.  T.,  have  been 
received. 

The  letter  of  C.  C,  relating  to  Ondse'a 
Digest,  shall  be  inserted. 

The  communication  of  "  Legnleius"  is  ua. 
der  consideration. 


^'bt  Ue^tA  ^hwtt^ev. 


FOR  BBQglWWKK,  1835. 


— — **  Quod  magis  ad  Nos 

Pertinet,  et  neacire  malum  est,  agitamus." 

HORAT. 


LEGAL  BIOGRAPHY. 


LORD    MANSFIKLD. 

William  Murbat,  the  subject  of  the  pre- 
sent sketch,  was  one  of  the  younger  sons  of 
Lord  Stonnont.  He  w&s  born  at  Perth, 
the  2d  March  1704,  was  admitted  a  King's 
scholar  at  Westminster  School  in  1719, 
and  in  1723  ranked  first  on  the  list  of  the 
scholars  sent  to  Oxford.  He  was  distin- 
guished for  classical  attainments,  and  took 
^8  degree  of  Master  of  Arts.  He  quitted 
the  University  in  17^0,  and  went  abroad 
for  some  months.  He  had  previously  en- 
tered as  a  Student  at  one  of  the  Inns  of 
Court,  and  was  called  to  the  Bar  in  Mi- 
chaelmas Term,  1731.  He  was  not  long 
without  practice.  In  1 732  he  was  engaged 
with  ;the  Attorney  and  Solicitor  General  in 
an  important  appeal,  and  subsequently  was 
often  retained  before  the  House  of  Lords. 

He  first  distinguished  himself  at  the  Com- 
mon Law  Bar  in  an  action  for  criminal  con- 
versation, in  which  he  was  the  junior  coun- 
sel for  tlie  defendant.  His  leader  being 
absent,  in  consequence  of  sudden  illness, 
Mr.  Murray  conducted  the  defence  with 
ability,  and  so  well  addressed  the  Jury  that 
his  client  was  visited  with  but  small  da- 
mages. After  this  his  pradice  rapidly  in- 
creased. 

In  1743,  he  was  made  Solicitor  General, 
and  obtained  a  seat  in  Parliament.  He  was 
engaged  in  the  state  trials  arising  out  of  the 
Rebellion  of  1 745 .  Lord  Lovat,  one  of  the 
rebel'  peerd,  in  his  address  to  the  Court, 
thus  remarked  on  the  Solicitor  General : 

*'  I  thought  myself  verv  much  loaded  by  one 
Murray,  who,  your  lordships  know,  ^was  the 
bitterest  enemy  there  was  sKainst  me.  I  have 
since  suffered  by  another  Mr.  Murray,  who, 
I  most  say  with  pleasure,  is  an  honor  to  his 
country,  and  whose  eloquence  and  learning 
are  much  beyond  what  is  to  be  expressed  by 
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an  ignorant  man  like  me.  I  beard  him  with 
pleasure,  though  it  was  against  me.  I  have 
the  honor  to  be  his  relation,  though  perhaps 
he  neither  knows  it  nor  values  it.  I  wish  that 
his  being  born  in  the  north  may  not  hinder 
him  from  the  preferment  that  his  merit  and 
learning  deserve.  Till  that  gentleman  spoke, 
yonr  lordships  were  inclined  to  grant  my  ear- 
nest request,  and  to  allow  me  further  time  to 
bring  up  my  witnesses  to  prove  my  innocence ; 
but  It  seems  that  has  been  overruled."  *'  1 
have  said  all  I  bave  to  say,  and  beg  your  lord- 
ships' pardon  for  the  rude,  long  aiscourse  I 
made  to  your  lordships.  I  had  great  need  of 
my  cousm  Murray's  eloquence  for  half  an 
hour,  and  then  it  would  have  been  more  agree- 
able." 

Passing  on  for  several  years,  during 
which  Mr.  Murray  displayed  very  shining 
talents  in  Parliament,  where  he  often  stood 
in  opposition  to  the  first  Mr.  Pitt,  we  may 
next  notice  his  promotion  to  the  ofiice  of 
Attorney  General  in  1754.  In  about  two 
years,  on  the  death  of  Sir  Dudley  Ryder, 
he,)9ras  appointed  Chief  Justice  of  the  Court 
of  King's  Bench.  This  was  on  the  8th  of 
Nov.  1756,  and  he  was  immediately  after- 
wards created  a  peer.  On  leaving  Lin- 
coln's Inn,  of  which  Society  he  was  a  mem- 
ber, Mr.  Yorke,  the  son  of  Lord  Hardwicke, 
delivered  the  accustomed  complimentary 
speech ;  and  in  reply  Lord  Mansfield  said : 

"  I  am  too  sensible,  sir,  of  my  being  unde- 
serving of  the  praises  which  you  have  so  ele-' 
gantly  bestowed  upon  me,  to  suffer  commen- 
dations so  delicate  as  yours  to  insinuate  them- 
selves into  my  mind ;  but  I  have  pleasure  in 
that  kind  of  partiality  which  is  the  occasion  of 
them.  To  oeserve  such  praises  is  a  worthy 
object  of  ambition ;  and  from  such  a  tongue 
flattery  itself  is  pleasing. 

"  If  I  have  had,  in  any  measure,  success  in 
my  profession,  it  is  owing  to  the  great  matt 
who  has  presided  in  our  highest  courts  of 
judicature  the  whole  time  I  attended  the  bar.* 


•  Referring  to  Lord  Hardwicke, 
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It  was  impossible  to  attend  him,  to  sit  under 
liim  every  day,  witliout  catching  some  beams 
from  his  li<jfht.  The  disciples  of  Socrates, 
whom  1  will  take  the  liberty  to  call  the  G^reat 
lawyer  of  antiquity,  since  the  first  principles  of 
all  law  are  derived  from  his  philosophy,  owe 
their  reputation  to  your  having  been  the  re- 
porter of  the  sayings  of  their  master.  If  we 
can  arrogate  nothing  to  ourselves,  we  can 
boast  the  school  we  were  brought  up  in ;  the 
scholar  may  glory  in  his  master,  and  we  may 
challenge  past  ages  to  shew  us  his  equal. 

"My  Lord  Bacon  had  the  same  extent  of 
thought,  and  the  same  strength  of  languaze 
and  expression ;  but  his  life  had  a  stain.  My 
Lord  Clarendon  had  the  same  ability  and  the 
same  zeal  for  the  constitution  of  his  country ; 
but  the  civil  war  prevented  his  laying  deifp  the 
foundations  of  law;  and  the  avocations  of 
politics  interrupted  the  business  of  the  Chan- 
cellor. My  Lord  Somers  came  the  nearest  to 
his  character;  but  his  time  was  short,  and 
envy  and  faction  sullied  the  lustre  of  hid  glory. 

**  It  is  the  peculiar  felicity  of  the  great  man 
I  am  speaking  of,  to  have  presided  very  near 
twenty  years,  and  to  have  shone  with  a  splen- 
dour that  has  risen  superior  to  fiaction,  and 
that  has  snbdued  envy.  I  did  not  intend  to 
have  said,  I  should  not  have  said  so  much  on 
this  occasion,  but  that  in  this  situation  with  all 
that  hear  me,  what  I  say  must  carry  the  weight 
of  testimony  rather  than  appear  the  voice  of 
panegyric. 

"  For  you,  sir,  you  have  given  great  pledges 
to  your  country ;  and  large  as  the  expectations 
of  the  public  are  concerning  you,  I  dare  say 
you  will  answer  them. 

"  For  the  society,  I  shall  atwavs  think  my- 
self honored  by  every  mark  of  tlieir  esteem, 
affection,  and  friendiihip,  and  shall  desire  the 
continuance  of  it  no  longer  than  while  I  re- 
main zealous  for  the  constitution  of  this  conn- 
try,  and  a  friend  to  the  interests  of  virtue." 

Lord  Mansfield  spoke  occasionally,  but 
not  frequently,  in  the  House  of  Lords.  His 
taste  and  example  condemned  the  practice 
of  a  Judge  appearing  as  a  constant  debater 
in  political  and  party  questions.  When  he 
deemed  it  proper  to  address  the  House,  he 
always  commanded  respect,  and  his  opinion 
generally  decided  the  controversy.  Horace 
Walpole,  a  competent  and  not  very  favor- 
able judge,  thns  speaks  of  Lord  Mansfield's 
opposition  to  a  bill  for  the  amendment  of 
the  Habeas  Corpus  Act : 

"  The  fate  of  the  bill,  which  could  not  be 

Srocured  by  the  sanction  of  the  Judges,  Lord 
lansfield  was  forced  to  take  upon  himself. 
He  spoke  for  two  hours  and  a  half :  his  voice 
and  manner,  composed  of  harmonious  solem- 
nity, were  the  least  graces  of  hb  speech.  I 
am  not  averse  to  own  that  I  never  heard  so 
much  argument,  so  much  sense,  so  much  ora- 
tory uul^.  His  deviations  into  the  abstruse 
minutiae  of  the  law  served  but  as  a  foil  to  the 
laminous  parts  of  the  oration.  Perhaps  it  was 
the  only  speech  which^  in  my  time  at  least. 


had  real  effect :  that  is,  convinced  many  per* 
sons ;  nor  did  I  ever  know  how  true  a  votary 
I  w^s  to  liberty,  till  1  found  that  I  was  not  one 
of  the  number  staggered  by  that  speech.  I 
took  as  many  notes  of  it  as  I  possibly  could ; 
and,  prolix  as  they  would  be,  I  would  give 
them  to  th^  reader,  if  it  would  not  be  bjustice 
to  Lord  Mansfield  to  curtail  and  mangle,  as  I 
should,  by  the  want  of  connection,  so  beautiful 
a  thread  of  argumentation." 

It  appears  that  on  the  subject  of  relig^oas 
toleration.  Lord  Mansfield  was  inclined  to 
give  the  most  liberal  construction  to  the 
law.  On  a  question  relating  to  the  admis- 
sibility of  the  evidence  of  a  Quaker,  he 
said, 

**  I  think  it  of  the  utmost  importance,  that 
all  the  consequences  of  the  act  of  toleration 
should  be  pursued  with  the  greatest  libendi^, 
in  case  of  the  scrupulous  consdences  of  dis- 
senters on  the  one  hand;  but  so  as  those 
scruples  of  conscience  should  not  be  prejtHfieial 
to  the  rest  of  the  king's  subjects :  for  a  sera- 
pie  of  conscience  entitles  a  party  to  indulgemse 
and  protection,  so  far  as  not  to  suffer  for  it ; 
but  it  is  of  consequence  that  the  subject  should 
not  suffer  too. 

"  This  sect  sprang  up  during  the  troubles^ 
and  was  found  at  the  Restoration,  with  many 
other  sects  of  non-conformists,  equally  scni* 
pulous.  At  that  time  the  law  contudered  their 
scruples  of  conscience  as  a  crime ;  and,  there* 
fore,  they  ivere  not  allowed  to  be  set  up  as  aa 
excuse  or  justification  of  another  offence. 
Therefore,  when  a  quaker  who  was  subncenaed 
to  give  evidence  absented  himself,  ana  aa  at- 
tachment issued  in  consequence  of  it,  he  could 
not,  in  excuse,  say  that  his  conscience  prevented 
him  from  giving  evidence,  for  that  was  a  crime. 
So  in  the  case  of  interrogatories,  the  conse- 
quence was,  that  he  was  obliged  to  answer  or 
be  committed  to  prison ;  anc^  if  his  obttinacy 
continued,  he  lay  there  for  life. 

"  The  experience  of  eight-and-twentv  years, 
from  the  Restoration  to  the  time  of  the  Re- 
volution, shewed  that  this  obstinacy  was  not 
merely  a  pretence  or  colour  given  to  right  or 
wrong,  but  that  it  was  k  teruph,  and  that  tbe 
sect  was  ready  to  go  through  all  kinds  of  aof* 
fering  in  tbe  pertinacious  adherence  to  it. 

••  A  more  liberal  wayof  thinking  prevailed 
after  the  Revolution.  The  principles  of  tole- 
ration were  explained  and  justified  in  conse- 
quence of  the  writings  of  Mr.  Locke,  I^rd 
Somers,  and  other  great  men  of  those  times  $ 
and  a  statute  passed  which,  tiiough  not  gene- 
ral, was  very  extensive  in  the  relief  it  afforded 
to  scrupulous  consciences.  The  statute  was 
1 W.  &  M.  c.  18,  commonly  called  the  Tblmi- 
iion  Act.'* 

Again,  on  the  occasion  of  an  indictmeiit 
of  a  Catholic  priest  in  1767,  for  saying 
mass,  he  observed, 

*'  In  the  beginning  of  the  ptotestant  rdigioa, 
in  order  to  establish  it^  they  thought  it  in  some 
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manner  necessary  to  enact  those  penal  laws ; 
for  then  the  pope  had  great  power,  and  they 
thought  that  they  could  not  take  too  effectuul 
means  to  prevent  him  exercising  any  part  of  it 
in  these  dominions ;  and  the  Jesuits  were  then 
a  very  formidable  body;  and,  apprehending 
great  danger  from  them,  knowing  their  close 
connections  with  the  pope,  the  penal  laws  were 
chiefly  designed  agamst  them.  But  now  the 
case  (s  quite  altered :  the  pope  has  very  little 
power,  and  seems  to  grow  less  and  less  didly. 
As  for  the  Jesuits,  thev  are  now  banished  out  j 
of  most  kingdoms  in  Europe,  so  that  there  is 
now  nothing  to  fear  from  either  of  those  quar- 
ters ;  uicit^er  was  it  ever  the  design  of  the 
legislators  to  have  these  laws  enforced  by  every 
common  informer,  but  only  at  proper  timeii 
and  seasons,  when  they  saw  a  necessity  for  it, 
and  bv  proper  persons  appointed  by  themselves 
for  that  purpose ;  and  yet,  more  properly 
tpeajcing,  they  were  never  designed  to  be  en- 
forced at  all,  but  were  only  made  in  terror  em. *^ 

Anetiier  iastanee  occttrred  in  tihe  same 
year,  relating  t»  a  bye-law  of  the  city  of 
London,'  imposing  a  fine  on  persons  who 
refused  to  serve  the  office  of  Sheriff.  Mr. 
Evana,  a  dissenter,  refused  to  serve  or  pay 
the  fine,  beeauae  he  oould  not  opnscienti- 
ously  take  the  sacrament  pursuant  to  the 
act.  The  case  ultimatdy  came  before  the 
Hoase  of  liords  on  appeal.  Lord  Mans- 
field spoke  as  follows : 

**  The  defendant  in  the  present  case  j^eads 
that  he  is  a  dissenter  within  the  description  of 
the  Toleration  Act;  that  he  hath  not  taken 
the  sacrament  in  the  church  of  England  within 
one  year  preceding  the  time  of  his  supposed 
election,  nor  even  in  his  whole  life,  and  that 
lie  cannot  in  conscience  do  it. 

"  Conscience  is  not  controllable  bv  buman 
laws,^  nor  amenable  to  human  tribunals.  Per. 
secution,  or  attempts  to  force  conscience,  will 
never  produce  conviction,  and  are  only  calcu- 
lated to  make  hypocrites  or  martyrs. 

**  My  lords,  there  never  was  a  single  instance, 
from  the  Saxon  times  down  to  our  own,  in 
wl|ich  a  man  was  ever  punished  for  erroneous 
opinions  coaceming  rites  or  modes  of  worship, 
but  upon  some  positive  law.  The  common 
law  Of  England,  which  is  only  common  reason 
or  usage,  knows  of  no  persecution  for  mere 
opinions.  For  atheism,  blasphemy,  and  re- 
viling the  Christian  religion,  there 'have  been 
instances  of  persons  prosecuted  and  punifihed 
npon  the  common  law;  but  bare  nonconfor- 
mi^is  no  sin  liy  the  common  law;  and  all 
positive  laws,  inflicting  any  pains  or  penalties 
for  nonconformity  to  the  established  rites  or 
modes,  are  repealed  by  tlie  act  of  toleration, 
and  dissenters  are  thereby  exempted  from  all 
ecclesiastical  censures. 

*'  \^at  bloodshed  and  confusion  have  been 
occasioned  from  the  reign  of  Henry  4,  when 
the  first  penid  statutes  were  enacted,  down  to 
the  revolution  in  this  kJngdom,  by  laws  made 
to  foroe  conscience  !    There  is  nothing  cer- 


tainly more  unreasonable,  more  inconsistent 
with  the  rights  of  human  nature,  more  con- 
trary to  the  spirit  and  precepts  of  the  ChrisMan 
religion,  more  iniquitous  and  unjust,  more 
impolitic,  thau  persecution.  It  is  against  na- 
tural  religion,  revealed  religion,  and  sound 
policy. 

*'  Sad  experience  and  a  large  mind  taught 
that  ^reat  man,  the  President  De  Thou,  this 
doctrme.  Let  any  man  read  the  many  ad- 
mirable things  which,  though  a  papist,  he  bath 
dared  to  advance  on  this  subject,  in  the  dedi- 
cation of  his  History  to  Henry  IV.  of  France 
(which  I  never  read  without  rapture),  and  he 
will  be  fully  convinced,  not  only  how  cruel, 
but  how  impolitic  it  is  to  prosecute  for  reli- 
gipus  opinions.     *     •     # 

**  There  was  nu  occasion  to  revoke  the  edict 
of  Naqtes ;  the  Jesuits  needed  only  to  have 
advised  a  plan  similar  to  that  which  is  con- 
tended for  m  the  present  case :  make  a  law  to 
render  them  incapaMe  of  oflice ;  make  anoth<  r 
to  piinisb  them  for  not  serving.  If  they  accept, 
punish  them  (for  it  is  admitted  on  au  hands, 
that  tiie  defendant,  in  the  cause  before  your 
lordships,  is  prosecutable  for  taking  the  office 
upon  him)— If  they  accept,  punish  tl^em ;  if 
thejr  refuse,  punish  them :  if  they  say  yes, 
puuitih  them ;  if  they  say  no,  punish  them. 
My  lords,  this  is  a  most  exquisite  dilemma, 
from  which  there  is  no  escaping ;  it  is  a  trap 
a  man  cannot  get  oat  of ;  it  is  as  bad  perse- 
cution as  that  of  Procrustes :  if  they  are  too 
short,  stretch  them ;  if  they  are  too  i6ng»  lop 
them." 

Altbougfa  Lord  Mansfield,  like  other  men 
of  eminence,  was  not  insensible  to  the  gra- 
tification aflforded  by  high  station  and  ho- 
nourable fame,  he  ^equently  shewed  that 
mere  popularity  formed  no  object  of  his 
lofty  ambition.  In  1770,  he  thus  spoke  on 
this  sobject,  in  st:q[>porting  a  biU  ibr  prevent- 
ing ^delays  of  justice  by  priyilege  of  parlia- 
ment : 


*'  It  has  been  said  by  a  noble  lord  on  my 
left  hand,  that  I  likewise  am  running  the  race 
of  popularitv.  If  the  noble  lord  means  ky 
popularity,  that  apolause  bestowed  by  aftc^- 
times  on  good  and  virtCiaus  actions,  I  have 
long  been  struggling  in  that  race,  to  what  pv- 
psse  sU-tryidg  timccan  idone  determine ;  but 
if  the  noble  ]6rd  means  that  mushroom  popu- 
larity, that  ia  raised  without  merit,  and  lo^t 
without  a  crime,  he  is  much  mistaken  iu  his 
opinion.  I  defj  the  noble  lord  to  point  out 
a  single  action  in  my  life,  where  the  popularity 
of  the  times  ever  had  the  smallest  influence  on 
my  determinations.  I  thank  God,  I  have  a 
mnre  permanent  and  steady  rule  for  my  con- 
duct— the  dictates  of  my  own  bo-east.  Those 
that  have  foregone  Cii at' pleasing  adviser,  and 
given  up  their  minds  to  be  the  slaves  of  every 
popular  impulse,  I  sincer^y  pity ;  I  pity  them 
still  more,  if  their  vanity  Icadu  them  to  miutake 
the  shouts  of  a  mob  for  the  trumpet  of. fame. 
Experieoce  m.U,rht  inform  tbeat,  that  many 
L  2 
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who  have  been  saluted  with  the  huzzas  of.  a 
crowd  one  day,  have  received  their  execrations 
the  next ;  and  many  who,  by  the  popularity  of 
their  times,  have  been  held  up  as  spotless 

eatriots,  have  nevertheless  appeared  upon  the 
istoriUn's  page,  when  truth  has  triumphed 
over  dduston,  the  assassins  of  liberty.  Why, 
then,  can  the  noble  lord  think  that  I  am  am- 
bitious of  present  popularity,  that  relic  of  folly 
and  shadow  of  renown,  I  am  at  a  loss  to  de- 
termine." 

The  law  of  libel,  in  Lord  Mansfield^s 
time,  was  much  more  unpopular  than  even 
at  present.  The  Judges  invariably  agreed 
that  the  only  province  of  a  Jury  was,  to 
determine  the  facts  of  printing  and  publish- 
ing, and  that  the  question  of  libel  or  no 
libel  rested  entirely  with  the  Court.  Lord 
Mansfield  incurred  much  obloquy  by  his 
continued  adherence  to  this  exposition  of 
the  law.     He  was  not  only  vehemently  at- 

.  tacked  by  the  press,  but  by  Lords  Chatham 
and  Camden  in  Parliament. '  In  the  cele- 
brated case  of  Mr.  Wilkes,  for  a  libel  pub- 
lished in  the  North  Britain,  Lord  Mans- 
field, on  delivering  his  judgment,  made  the 

.  following  memorable  remarks. 

"  But  here  let  me  pause : — it  is  fit  to  take 
some  notice  of  the  various  terrors  hung  out ; 
the  numerous  crowds  wluch  have  attended, 
and  now  attend,  in  and  about  the  hall,  out  of 
all  reach  of  hearing  what  passes  in  court ;  and 
the  tumults  which,  in  other  places,  have  shame- 
fully insulted  all  order  and  government.  Au- 
dacious addresses  in  print  dictate  to  us,  from 
those  they  call  the  people,  the  judgment  to  be 
given  now,  and  afterwards  upon  the  convic- 
tion. Reasons  of  policy  are  urged,  from  danger 
to  the  kingdom,  by  commotions  and  general 
confusion. 

**  (live  me  leave  to  take  the  opportunity  of 
■  this  great  and  respectable  audience,  .to  let  the 
whole  world  know  all  such  attempts  are  vain. 
Unless  we  have  been  able  to  find  an  error 
'  which  will  bear  us  out  to  reverse  the  outlawry, 
it  must  be  affirmed.     The  constitution  does 
not  allow  reasons  of  state  to  influence  our 
'  judgments :  Ood  forbid  it  should  I    We  must 
'  not  regard  political  consequences,  how  for- 
midable soever  they  might  be :   if  rebellion 
was  the  certain  consequence,  we  are  bound  to 
>  say,  '  Fiat  jtutUia^  ruai  calum,'     The  consti- 
tution trusts  the  king  with  reasons  of  state 
and  policy;   he  may  stop  prosecutions;  he 
may  pardon  ofiTences ;  it  is  his,  to  judge  whe- 
ther the  law  or  the  criminal  should  yield.    We 
have  no  election.    None  of  us  encouraged  or 
approved  the  commission  of   either  of  the 
crimes  of  which  the  defendant  is  convicted : 
none  of  us  had  any  hand  in  his  being  prose- 
cuted.   As  to  myself,  I  took  no  part  (m  an- 
other place)  in  the  addresses  for  that  prose- 
cution.    We  did  not  advise  or  assist  the  defen- 
dant to  fly  from  justice :  it  was  his  own  act ; 
and  he  must  take  the  consequences.    None  of 
us  hav^  been  consulted,  or  had  any  thing  to 


do  with  the  present  prosecution.  It  is  not  In 
our  power  to  stop  it :  it  was  not  in  our  power 
to  bring  it  on.  We  cannot  pardon.  We  are 
to  say  what  we  take  the  law  to  be :  if  we  do  not 
speaK  our  real  opinions,  we  prevaricate  with 
God  and  our  own  cousciences. 

"  I  pass  over  many  anonymous  letters  I  have 
received.  Those  in  print  are  public,  and  some 
of  them  have  been  brought  judicially  before 
the  Court.  Whoever  the  writers  are,  they  take 
the  wrong  way.  I  will  do  my  duty  una  wed. 
What  am  I  to  fear  ?  that  mentkuf  in/amia  from 
the  press,  which  daily  coins  false  facts  and 
false  motives  ?  The  lies  of  calumny  carry  no 
terror  to  me.  I  trust,  that  my  temper  of  mind, 
and  the  colour  and  conduct  of  my  life,  have 
given  me  a  suit  of  armour  against  these 
arrows.  If,  during  this  king's  reign,  I  have 
ever  supported  his  government,  and  assbted 
his  measures,  I  have  done  it  without  any  other 
reward  than  the  consciousness  of  doing  what  I 
thought  right.  If  I  have  ever  opposed,  I  have 
done  it  upon  the  points  themselves,  without 
mixing  in  party  or  faction,  and  without  any 
collateral  views.  I  honour  the  king,  and  re- 
spect the  people ;  but  many  things,  acquired 
bv  the  favour  of  either,  are,  in  my  account, 
objects  not  worth  ambition.  I  wish  popularity, 
but  it  is  that  popularity  which  follows,  not  that 
which  is  run  after.  It  is  that  popularity  which, 
sooner  or  later,  never  fails  to  do  justice  to  the 
pursuit  of  noble  ends  by  noble  means.  I  will 
not  do  that  which  my  conscience  tells  me  is 
wrong,  upon  this  occasion,  to  gain  the  huszaa 
of  thousands,  or  the  duly  praise  of  all  the  pa- 
pers which  come  from  the  press :  I  will  not 
avoid  doing  what  I  think  is  right,  though  it 
should  draw  on  me  the  whole  artiliervof  libels, 
all  that  falsehood  and  malice  can  invent,  or 
the  credulity  of  a  deluded  populace  can  swal- 
low. I  can  say  with  a  great  ma^trate,  upon 
an  occasion  and  under  circumstances  not  un- 
like, *  Effo  hoe  aninnf  $emp^  /vt,  vt  invidiam 
viriuie  partatn,  gioriam,  haud  in/umiam  pn- 
iarem,* 

"  The  threats  go  further  than  abuse :  per- 
sonal violence  is  denounced.  I  do  not  believe 
it :  it  is  not  the  genius  of  the  worst  men  of -this 
country  in  the  worst  of  times.  But  I  have  set 
my  mind  at  rest.  The  last  end  that  can  hap- 
pen to  any  man  never  comes  too  soon,  if  he 
falls  in  support  of  the  law  and  liberty  of  his 
country  (for  liberty  is  synonymous  to  law  and 
government).  Such  a  shocK,  too,  might  be 
productive  of  public  good  :  it  might  awake  the 
better  part  of  the  kingdom  out  of  that  lethar^gy 
which  seems  to  have  benumbed  them ;  and 
bring  the  mad  part  back  to  their  senses,  as 
men  intoxicated  are  sometimes  stunned  into 
sobriety. 

'*  Once  for  all,  let  it  be  understood,  that  no 
endeavours  of  this  kind  will  influence  any  man 
who  at  present  sits  here.  If  they  have  any 
effect,  it  would  be  contrary  to  their  inteni: 
leaning  against  their  impression,  might  give  a 
bias  the  other  way.  But  I  hope,  and  I  know, 
that  I  have  fortitude  enough  to  resist  even  that 
weakness.  No  libels,  no  threats,  nothinj^  that 
has  happened,  nothing  that  can  happen^  ^'ill 
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w«igh  a  feather  agfuast  aUowiDji^  the  defeodaDt, 
upon  this  and  every  other  question,  not  only 
the  whole  advanta^  he  is  entitled  to  from 
sabstantial  law  and  justice,  but  every  benefit 
from  the  most  critical  nicety  of  form,  which 
any  other  defendant  could  claim  under  the 
like  objection.  The  only  effect  I  feel,  is  an 
anxiety  to  be  able  to  explain  the  grounds  upon 
which  we  proceed,  so  as  to  satisfy  all  mankind, 
that  a  flaw  of  form,  given  way  to  in  this  case, 
could  not  have  been  got  over  m  any  other/' 

He  was  one  of  the  objects  of  popular  ven- 
geance during  the  riots  of  1780.  Hiu  books 
and  MSS«,  his  pictures  and  furniture,  were 
all  destroyed,  and  nothing  but  the  bare  walls 
of  his  house  left  standing.  By  a  vote  of 
tiie  House  of  Commons,  the  Treasury  were 
authorized  to  reimburse  his  loss ;  but  on  an 
application  for  a  statement  of  the  particu- 
lars, his  Lordship  answered : 

'*  Besides  what  is  irreparable,  mv  pecuniary 
loss  is  great.  1  apprehended  no  danger,  and 
therefore  took  no  precaution.  But  how  great 
soever  that  loss  may  be,  I  think  It  does  not  be- 
come me  to  claim  or  expect  reparation  from 
the  state.  I  have  made  up  mjr  mind  to  my 
misfortnne  as  I  ought,  with  this  consolation, 
that  it  came  from  those  whose  object  mani- 
festly was  general  confusion  and  destruction 
at  horoe^  in  addition  to  a  dangerous  and  com- 
plicated war  abroad.  If  I  should  lay  before 
you  any  account  or  computation  of  the  pecu^ 
niary  damage  I  have  sustained,  it  might  seem 
a  daim  or  expectation  of  being  indemnified. 
Therefore  you  will  have  no  further  trouble  on 
this  subject." 

From  this  period  untQ  his  retirement 
from,  the  Bench,  nothing  of  judicial  or  poli- 
tical importance  occurred  in  the  life  of  Lord 
Mansfield.  After  presiding  thirty-two  years 
in  the  Court  of  King's  Bench,  he  resigned 
his  oflice  in  June  1788.  On  this  event,  the 
following  address  from  the  Bar  was  pre- 
sented by  Mr.  Erskine : 

''  It  was  oar  wish  to  have  waited  personally 
upon  your  lordship  in  a  body,  to  have  taken 
our  public  leave  of^  you,  on  your  retiring  from 
the  office  of  Chief  Justice  of  England;  but 
judging  of  your  lordship's  feelings  upon  such 
an  occasion  by  our  own,  and  considering,  be- 
sides, that  our  numbers  might  be  inconvenient, 
we  desire,  in  this  manner,  affectionately  to 
assure  your  lordship,  that  we  regret,  with  a 
just  sensibility,  the  loss  of  a  magistrate  whose 
conspicuous  and  exalted  talents  conferred  dig- 
nity upon  the  profession,  whose  enlighteuHi 
ana  regular  administration  of  justice  made  its 
duties  less  difficult  and  laborious,  and  whose 
manners  rendered  them  pleasant  and  respec- 
table. 

"  But,  while  we  lament  our  loss,  we  remem- 
ber with  peculiar  satisfaction,  that  your  lord- 
ship is  not  cut  off  from  us  by  the  sudden  stroke 
of  painful  distemper,  or  the  more  distressing 
«bb  of  those  extraordinary  faculties  which  have 


so  long  distinguished  you  among  men;  but 
that  it  has  pleased  God  to  allow  to  the  evening 
of  a  useful  and  illustrious  life  the  purest  en- 
joyments which  nature  has  ever  allotted  to  it-  - 
the  unclouded  reflections  of  a  superior  and 
imfading  mind  over  its  varied  events ;  and  the 
happy  consciousness  that  it  has  been  faithfully 
and  eminently  devoted  to  the  highest  duties 
of  human  societv,  in  the  most  distinguished 
nation  upon  earth. 

"  May  the  season  of  this  high  satisfaction 
bear  its  proportion  to  the  lengthened  days  of 
your  activity  and  strength !" 

To  this,  his  Lordship  replied  : 

''  I  cannot  but  be  extremely  flattered  by  the 
letter  which  I  this  moment  have  the  honour  to 
receive. 

"  If  I  have  given  satisfaction,  it  is  owing  to 
the  learning  aud  candour  of  the  bar :  the  libe- 
rality and  integrity  of  their  practice  freed  the 
judicial  invest^tion  of  truth  and  justice  from 
difficulties.  'Die  memory  of  the  assistance  I 
have  received  from  them,  and  the  deep  im- 

Eression  which  the  extraordinary  mark  tbev 
ave  now  given  me  of  their  approbation  ana 
affection  has  made  upon  my  mmd,  will  be  a 
source  of  perpetual  consolation  in  my  decline 
of  life,  under  the  pressftfe  of  bodily  infirmities, 
which  made  it  my  duty  to  retire." 

He  lived  nearly  Ave  years  after  this  pe- 
riod, retaining  the  full  possession  of  his 
faculties  until  within  a  few  days  of  his 
death,  which  occurred  on  the  20th  March, 
1 793,  in  his  90th  year.  He  was  buried  in 
Westminster  Abbey. 
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It  Is  with  becoming  diffidence  that  I  attempt 
in  a  short  coune  of  lectures,  and  in  a  fami- 
liar style,  to  treat  of  Jurisprudence, — a  subject 
which  has  ever  been  regarded  as  dry,  abstruse, 
and  technical  even  to  a  proverb, — whirh  has 
seldom  been  the  theme  of  popular  discourse, 
much  less  of  lectures  addressed  to  a  prorincial 
and  non-profsssiooel  audience.  But  these  con- 
siderations, though  they  justify  the  diffidence 
which  they  cause,  are  in  some  measure  coun- 
teracted by  other  reflections.  Tlie  reproach 
of  tiie  dryness  of  the  study.  Jurisprudence  or 
(to  use  the  more  familiar  term)  Law,  bears,  in 
common  with  almost  every  serious  sulyect, 
and  the  fear  that  a  science  so  useful  and  im- 
portant to  mankind,  should  be  deemed  un- 
worthy of  attention  because  it  is  dry  or  tech- 
nical, cannot  with  reason  be  felt  by  any  mem- 
ber of  the  Literary  Society,  which,  in  its  last 
report,  has  declared  it  to  be  "  an  error  in  the 
philosophy  of  education  to  suppose  that  there 
can  be  any  department  of  knowledge,  however 
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lilTherto  restricted  to  professional  ptirpose^ 
not  equally  with  all  tb6  rest  a  part  and  parcel 
of  the  universal  heritage  of  mankind,  and  the 
tendency  of  which  must,  therefore,  he  to  en- 
large and  liheraiize  the  mind,  that  familiarizes 
itself  most  with  its  olijects  and  its  views  "  To 
these  reflections  it  may  be  added,  that  the 
novelty  of  thd  sul)ject  of  Jurisprudence  tnay 
in  some  respects  be  deemed  a  recommetidation. 

Let  me  not,  however,  be  understood  by  thi« 
statement  of  partial  advantages,  to  have  aban- 
doned my  claim  to  that  large  roeasare  of  your 
favor,  which  I  conceive  that  I  am  entitled  to 
ask,  on  account  of  the  difficulty  of  my  under- 
taking ;  for  after  making  every  deduction.  It 
must  be  admitted  by  all,  that  the  disadvantages 
greatly  preponderate.  1  will  frankly  confess 
my  belief,  and  I  do  so  once  for  all,  at  the  out- 
set of  my  lecture,  in  order  to  prevent  disap- 
pointment, however  forbidding  it  may  appear, 
that  the  subject  of  Jurispinidence  cannot,  by 
me  at  least,  be  divested  of  technical  difficulties, 
and  that  its  propositions  cannot  always  be 
readiljr  understood  by  persons  previously  tin- 
acquainted  with  it,  nor  can  their  interest  in 
tjiis  inquiry  be  continually  sustained.  This  is 
partly  owing  to  the  nature  of  the  science,  and 
partly  to  the  terms  and  modes  In'  which  it  re- 
quires to  be  handled.  It  rejects  all  adventi- 
tious  aid  :  there  are  no  experiments  to  Ulos- 
trace  it;  tio  mecfaanism  to  be  exhibited;  it  ad- 
mits of  no  display  of  art  to  dazzle,  of  fancy 
to  amiue,  or  of  passion  to  enflame.  Even  the 
ornament  of  classical  quotations,  which  was 
once  so  much  in  vogue,  and  which  served  to 
season  with  the  salt  of  borrowed  wit  the  often 
insipid  writingsof  the  jurists  of  the  middle  ^^ei^ 
is  now  no  longer  uditiissible.  The  authority 
of  former  writers  must  be  sparingly  used,  and 
the  jurist  who  would  now  seek  to  mstruct,  or 
to  persuade,  must  mainly  rely  Upon  the  co- 
gency of  his  arguments,  and  the  aptness  of  his 
demonstrations. 

If,  in  spite  of  these  disadvantages,  ther« 
should  be  among  my  hearers  any  who  shall 
acquire'from  these  prelections  a  considerable 
knowledge  of  the  subject,  or  who  shall  be 
constantly  interested  in  the  inquiry  thfougl^^ut 
its  progress,  I  shall  attribute  this  desirable 
result  to  their  own  sagacity,  and  not  to  any 
felicity  of  expression  or  illustration  on  vby 
part.  Having  made  this  apology,  the  lengtn 
of  which  I  trust  will  be  excused,  I  will  now 
introduce  you  to  the  science  of  Jurisprudence, 
by  a  description  of  its  place,  bearings,  and 
relations  among  the  sciences,  or,  in  other 
words,  by  defining  it ;  and  after  stating  in  the 
liext  place  the  method  which  I  purpose  to 
adopt  in  my  inquiry,  will  proceed  to  die  sub- 
ject itself. 

It  is  a  familiar  metaphor,  to  consider  th« 
Sciences  as  forming  a  field,  territory,  or  do- 
itmin,  and  to  designate  a  particular  science  as 
B  province.  I  believe  the  title  of  Jurisprudence 
to  some  position  on  the  map  of  Science  is  in- 
disputable ;  but  the  utmost  diversity  of  opinion 
lias  prevailed  with'  respect  to  the  place  which 
It  ought  to  occupy.  Jt  would  be  tedious  to 
enumerate  even  a  few  of  the  many  definitions 


of  tlte  provliMe  of  this  8deiiee,^deAiiitloiis 
more  full  of  variety  than  of  wisdom.  That 
given  in  the  justly  celebrated  compiladon  of 
the  Roman  Law,  is  to  the  following  effect : 
Juriiprudentla  eH  dhHnarum  aitfue  humanor 
rkm  remm  mt\im,Ju9li  atoue  infmti  tcientm," 
A  universal  science,  truly  comprebendiog, 
kibt  only  a  cyclope^dia  of  human  knoiriedge, 
but  estenditag  to  things  divine,  and  embracing 
all  law,  morality,  and  religion.  Thn  defint* 
tion  is  a  scholastic  absurdity*  derived  from  tlie 
Stoic  philosophy  with  which  the  Roman  jurists 
of  that  age  were  infected.  It  may  serve  well  as 
a  specimen  out  of  a  large  mass. 

Jurisprudence,  it  appears  to  me,  maybe 
properly  considered  as  a  department  of  moral 
science.  By  moral  science,  or  as  it  is  otherwise 
termed,  moral  phikMophyi  is  meant  that  science 
or  i^ilo^ophy  which  (to  line  the  language  of 
Paley)  teaches  men  their  duty,  and  the  reasons, 
or  in  other  words,  the  science,  whose  object  it 
is  to  propound  the  rules  proper  to  direct  the 
voluntary  actions  of  men.  £thic8  is  another 
department  of  moral  piiilosophy.  The  object 
of£thicsis  the  knowledge  of 'those  habitual 
dispositions  of  the  mind,  which  ofdiaarilj 
produce  beneficial  or  mischievous  actions,  and 
«re  termed  virtues  and  vices,  and  the  modes 
in  which  virtuous  habits  may  be  implanted  or 
strengthened,  and  vicious  liabits  eradicated 
or  weakened.  It  addresses  man  as  a  radonal 
being ;  for  its  authority  is  founded  on  reason, 
independent  of  civil  law,  or  political  sanctions* 
By  a  metaphor,  the  rules  of  Ethics  are  termed 
laws,  and  are  said  to  be  of  imperfect  obligation^ 
because  they  are  destitute  of  legal  penalties. 
The  object  of  Jurisprudence  is  oif  less  extent, 
but  of  equal  or  greater  importance  tlian  that 
of  Ethics.  It  presupposes  political  society,  and 
treats  of  the  nature  of  the  rules,  set  by  the 
sovereign  body  or  person,  to  his  subjects,  and 
sanctioned  by  the  Uireat  of  evil  to  i>e  inflicted 
by  his  authority  in  case  of  disobedience. 

Such  I  conceive  to  be  the  province  of  Juris- 
prudence. It  is  not  justice,  nor  morality,  nor 
ethics,  nor  the  science  of  legation,  nor  law,  as 
it  ought  to  be;  neither  is  it  the  particular  law 
of  this  or  that  state^-of  France  or  England.  U 
is  in  nowise  rdated  to  the  law  described  by  the 
judicious  Hooker,-^that  law,  '*  whose  seat  is  in 
the  bosom  of  God,  whose  voice  is  the  harmony 
of  the  world,  to  whom  all  things  in.  heaven  and 
earth  do  homage ;  the  very  least  as  feeling  her 
care, and  the  greatest  as  not  exempted  from  her 
power;  and  whom  angels  and  men,  and  crea- 
tures of  what  coodition  soever,  though  eacli 
in  different  sort  and  manner,  yet  idl  with 
uniform  consent,  adoring  as  the  mother  of  their 
peace  and  joy ;" — but  merely  and  simply  positive 
law,  as  law  must  be  which  is  set  by  any  hiimaa 
sovereign  to  liis  subjects.  In  virtue  of  this 
definition,  I  take  the  liberty  of  excluding  with- 
out further  ceremony,  from  our  consideration, 
rights  termed  natural,  inborn,  inherent,  in- 
nate, imprescriptible,  &c.,  as  either  having  no 
existence,  or  at  least,  one  very  sliadowy  and 
uikiatelligible.  The  only  figure  which  I  can 
sketch  or  invent  on  behalf  of  a  science  which 
appears  so  meanly  in  the  presence  of  inch 
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mysteiloas  andmai^nlftceiit  entitles  or  non-eo- 
Cities  as  maDy  of  the  above,  l»,  that  it  holds  to 
practical  law  the  relation  which  the  pure 
science  of  mathematics  holds  to  architecture 
and  the  arts  of  design. 

The  law  only  requires  a  conformity  of  the 
external  conduct  of  men  to  its  command.  It 
matters  not  by  what  means  or  motives  this 
conformity  is  produced.  He  that  offends  not 
by  deed  or  word  against  the  law,  observes  the 
law,  however  reluctantly  he  may  do  so,  how- 
ever desirous  he  may  have  been  of  transgressing 
it,  and  however  watchful  of  opportunities  of 
carrvin^  his  desire  into  effect.  To  constitute 
legal  gmlt,  there  must  l)e  some  fact  perpetra- 
ted, or  some  overt  act  committed.  It  is  not 
indeed  necessary  that  the  crime  contemplated 
aliould  be  completed,  for  contrivance  and 
altemptform  dinerent  degrees  of  guilt,  short  of 
consummate  crime  {  but  the  intention,  though 
an  essential  part  of  every  inmiry,  is  not  of  itself 
a  legal  iiguqr  or  crime.  The  dominion  over 
the  thoughts  of  men  has  not  been  arrogated, 
except  by  those  who  have  held  the  mldest 
and  most  visionary  notions  of  human  sove- 
reignty. 

The  important  distinctions  between  Ethics, 
Li^gislative  Science,  Jurisprudence,  and  Practi- 
cal or  Civil  Law,  have  seldom  been  accurately 
Craoed,  and  never  steadily  observed.  In  the  con- 
flict occasioned  by  this  confusion,  the  cause  of 
each  science  has  alternately  suffered,  though 
in  widely  diffierent  degrees.  In  this  country, 
tbe  Practical  or  Civil  Law,  the  law  of  the  land, 
lias  been  guarded  by  a  perpetual  body  of  pro- 
fessors, and  Ethics  has  nad  its  complement  of 
writers  and  defenders ;  but  the  science  of  Le- 
cpslation,  which  is  but  of  tiie  date  of  yesterday, 
nas,  with  Jurisprudence,  been  left  to  the  volun- 
teers on  its  behalf,  who  have  been  few  indeed, 
aad,  with  about  half  a  dozen  exceptions,  feeble. 
The  consequences  are,  as  might  be  expected. 
Jurisprudence,  and  the  science  of  Legislation 
bave  suffered  in  the  conflict ;  and  studies  which 
night  with  singular  advantage  have  preceded, 
or  accompaniea  the  study  of  particular  systems 
of  civil  or  practical  law,  have  been  contemned 
by  lawyers  as  irrelevant  to  their  studies,  and 
lAterferiDg  with  their  pursuits. 

Laws  are  commands  of  the  sovereign,  and  may 
be  set  either  directiy  in  the  proper  legislative 
mode,  as  our  acts  of  parliament  are  passed,  or 
indirectiy,  through  the  medium  of  subordinate 
functionaries,  as  the  decisions  of  our  courts  of 
justice.  This  distinction  is  of  the  utmost  im- 
portance; but  I  shall  not  further  advert  to  it  on 
the  present  occasion,  because  I  propose  to  han- 
dle the  topic  at  some  length,  in  considering,  in 
a  Inlare  lecture,  the  interesting  Question  of  a 
Code.  And  although  the  notion  of  Law  implies 
sovereignty,  I  do  not  propose  to  enter  at  any 
length  into  the  discussion  of  sovereign  rights. 
Suffice  it  to  observe,  that  the  term  applies  to  the 
body  who  exercise,  aswdlaa  to  an  individual  who 
exercises,  the  supreme  government  in  a  state, 
er  independent  political  society ;  that  in  this 
country  the  sovereignty  consists  in  the  porliii- 
BKBt  for  the  time  being,   composed  of  the 


King,  the  Lords,  and  the  electoral  body  called 
the  Commons,  as  represented  by  the  members 
of  the  Commons  House  of  Parliament,  although 
by  a  piece  of  absurd  and  affected  flattery,  the 
King  of  Great  Britain  and  Ireland  is  often 
stvled  Sovereign.  I  also  propose  to  dismiss 
with  a  mere  notice,  the  subject  of  public  or 
constitutional  law,  meaning  by  that  term,  the 
portion  of  law  which  is  concerned  with  political 
conditions,  and  the  powers,  rights,  and  duties 
of  political  Kuperiurs.  For  this  omission,  I 
may  cite  the  authority  of  Lord  Bacon,  who,  in 
his  advice  as  to  the  mode  in  which  a  work  on 
Institutional  Law  should  be  written,  says  "  Jus 
publicum  in  institutonibus  ne  attingito." 
Though  in  truth,  I  am  mainly  influenced 
by  the  reasonable  dread  of  trenching  upon 
politics. 

In  society,  some  powers  or  bene6ts  over  per- 
sons or  things  are  allotted  and  secured  by  the 
law  to  different  persons,  in  exclusion  of,  or 
preference  to,  others.  The  powers  or  benefits  so 
secured  are  usually  termed  rights;  and  the  other 
members  of  the  society,  against  whom  the  right 
is  secured,  are  said  to  lie  under  an  obligation 
to  the  owner  of  the  right.  Hence »  right  and 
obligation  are  said  to  correlate,  the  meaninir 
denoted  by  each  being  implied  or  supposed  by 
the  other.  Thus,  when  a  person  is  commanded 
to  do,  or  to  forbear  from  doing,  a  certain  act 
towards  another,  the  latter  party  has  a  right  to 
such  act  or  forbearance,  and  the  former  is  un- 
der an  obligation  so  to  do  or  forbear.  These 
rights  maji  be  classed,  in  respect  of  the  persons 
against  whom  they  avail,  under  two  great 
divisions ;  namely,  property  and  contracts. 

There  are  also  in  society,  certain  classes  of 
persons  clothed  with  rights,  duties,  capacities, 
and  incapacities,  in  virtue  of  a  character  which 
they  fill.  The  consideration  of  the  rights,  &c. 
of  these  classes  of  persons,  forms  a  distinct 
branch  of  the  law,  which  Is  termed  the  law  of 
status,  or  condition. 

To  secure  rights  from  violation,  and  enforce 
the  performance  of  duties,  and  to  cure  or  repair 
evils  or  mischiefs,  motives  mostly  of  a  penal 
kind  are  held  out  and  applied ;  these  motives 
and  remedies  are  termed  Sanctions. 

The  portion  of  Jurisprudence  which  is  the 
subject  of  the  present  lectures,  is  what  is 
commonl]^  termed  "  Private  Law."  The  ap- 
pellation IS  by  no  means  just;  and  I  only  u^e 
It  to  convey  a  general  notion  of  that  portion  of 
science  of  which  I  have  to  treat.  The  whole 
body  of  law  is  more  accurately  divided  into  the 
Law  of  things,  and  the  law  of  persons;  and  this 
division  I  propose  to  follow.  I  may  here  ob- 
serve, that  Puolic  Law,  which  I  have  excluded 
from  consideration,  is  a  species  or  department 
of  the  law  of  persons,  which  division  treats  of 
the  private,  professional,  political,  and  econo- 
mical conditions  of  the  sovereign  and  subjects 
of  a  community.  Of  the  laws  of  things,  the 
most  important  distinction  is  into  rights  which 
avul  against  all  persons,  or,  to  use  a  phrase  of 
the  English  law,  rights  which  avul  against 
ascertained  and  determinate  persons. 

1  hope  I  have  now  stated  enough  to  reader 
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iotelligible  the  fourfold  division  which  I  pro- 
pose to  adopt : 

1.  I  shall  treat  of  Property. 

2.  The  subject  of  Contract. 

3.  The  nature  of  Sanctions;  that  is,  of  in- 
juries and  actions ;   crimes  and  punishments. 

4.  I  shall  treat  of  economical  and  domestic 
relations,  such  as  husband  and  wife,  master 
and  servant,  &c. — which  are  usually  teAaed  the 
state  and  condition  of  individuals. 

And  on  some  future  occasion,  I  propose  to 
give  a  separate  lecture  on  the  subject  of  a  (Jode. 

We  have  now  crossed  the  threshold  of  the 
study;  but  I  have  not  proceeded  thus  Tar  with- 
out  being  sensible  that  some  words  of  art  have 
been  used,  which  in  a  scientific  investigation 
would  require  explanation.  But  the  nature 
,  and  scope  of  my  design  in  the  present  lectures 
exempts  me  from  giving  a  rigorous  definition 
of  the  technical  words  which  I  unavoidably 
.  employ,  and  relieves  my  hearers  from  li^^tening 
to  so  tedious  and  unimpressible  an  explanation. 
Had  I  any  higher  aim  than  that  of  giving  some 
^neral  notions  of  Jurisprudence,  and  suggest- 
ing and  enumerating  its  principal  topics ;  had 
f  altempted  to  guide  the  steps  of  the  student 
through  the  intricacies  of  the  science,  and  had 
neglected  to  define  and  explain  the  terms 
used,  we  should  have  been  inextricably  bewil- 
dered; we  should  have  been  involved  in  a  per- 
plexity far  worse  than  a  discourse  in  a  foreign 
tongue,  unknown  to  one  of  the  parties,  would 
produce;  because  the  meaning  would  not 
simply  be  uncomprehended,  but  misunder- 
stood, and  error,  instead  of  mere  ignorance, 
have  been  the  result. 

The  first  of  these  departments,  I  call  ( for 
want  of  a  better  word  in  the  language) — proper- 
ty, or  dominion  ;  and  the  latter, — contracts  or 
'  obligations.  The  law  of  things  is  divided  by 
processor  Austin,  in  his  masterljr  outline  of  the 
science,  appended  to  his  treatise  on  the  Pro- 
vince of  jurisprudence,  into  Primary  Rights, 
and  Sanctionary  Rights, — meaning  by  Primary 
Rights  those  which  are  not  consequences  of 
injuries  or  crimes,  which  comprehends  all  that 
is  usually  understood  by  the  woni  "Right  j**  and 
by  Sanctionary  Rights,  meaning  those  which 
arise  to  our  person  from  the  crime  or  injury 
of  another,  which  includes  in  the  word  "  Right'' 
all  that  is  usually  understood  by  the  word 
*'  Remedy."  This  division  I  only  notice,  to  ob- 
serve, that  the  first  class  includes  but  Uttle  more 
than  the  two  departments  which  I  have  above 
termed,  namelv,  Property  and  Contract ; — and 
that  the  last  class  will  be  with  me  the  subject 
of  a  separate  lecture,  under  the  name  of 
Sanctions. 
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To  the  Editor  of  the  Legal  OUerver. 

Sir, 
Haying  been  much  amused  with  the  Lectures, 
at  the  Law  Institution,  on  the  Public  Records 
of  England,  and  some  statements  relating  to 
Publications  of  the  Record  Commissioners  and 
Domesday  Dook,  lately  introduced  in  your  use- 
ful miscellany,  I  request  permission  to  lay  be- 
fore your  readers  the  gleanings  of  a  few  leisure 
hours  on  the  Constitution  of  England,  and  the 
other  subjects  to  which  the  title  refers;  and 
ad  the  Greeks  say,  Mrya  fiiSXiw  /uya  xamif,  I 
will  endeavour  to  bear  in  mitid  the  principle  of 
that  appropriate  maxim  .- 

In  the  first  lecture,  vol.  7,  number  302,  the 
following  passage  presents  itself:  "We  have 
so  little  knowledge  of  the  judicial  polity  of 
our  Saxon  ancestors,  and  the  overthrow  of 
that  polity  was  such  on  the  Norman  Invasion, 
that  the  reign  of  William  the  Conqueror  seems 
the  point  which,  by  long  usage  and  general 
consent,  all  parties  are  satisfied  in  considering 
the  boundary  of  their  researches.  *'  Before  the 
Norman  Invasion  and  before  the  Flood,''  said 
a  lace  antiquary,  *'  are  much  about  the  same 
thing." 

From  this  view  of  the  national  polity  the 
narrative  will  open  with  an  historical  repre- 
sentation of  the  Saxon  Code  of  Laws,  up<Ht 
which  the  C/Onstitution  of  England  is  grounded, 
and  which,  for  the  most  part,  notwithstanding 
the  irruptions  and  temporary  establishment  c»f 
the  Danes,  has  remained  unchanged,  or  nearly 
so,  since  the  days  of  Alfred  the  Ureat. 

The  narrative  will  also  present  a  connected 
illustration  of  the  territorial  policy  of  the  Nor- 
man  invader,  the  constitution  of  parliament, 
and  the  tenure  per  baroniam,  on  which  some 
remarks  have  appeared  in  vol.  2,  p.  5>9;  but  the 
tenure  being  scarcely  noticed  in  the  law  books, 
and  being  a  subject  of  considerable  interest  to 
some  of  the  nobility  and  gentry  of  England,  I 
have  again  alluded  to  it,  for  the  purpose  of  sub- 
mitting to  the  reader  a  more  definite  analysis,  in 
regard  to  that  and  the  other  tenures  which  ori- 
ginate with  the  Record  of  Domesday.  And  to 
remove  the  asperity  which  has  unceremoniously 
been  applied  to  the  copyholders  of  England, 
by  various  authors,  from  the  misinterpreta- 
tion  of  the  tenure  in  villanage,  a  distinction 
will  be  drawn  with  respect  to  the  classes  of 
individuals  noticed  in  the  Record. 


THB  SAXON  POLITT. 

In  the  time  of  the  Saxon  kings  the  affurs  of 
the  nation  were  discussed  and  decided  by  the 
Great  Council,  or  Assembly,  of  the  R^m, 
Conventus,  Saxonice :  Gemote — ^Wittena-Ge- 
roote,  Conventus  Sapientum,  Leg.  Ed.  Conf . 
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c.  35 ;  and  this  Council  (subsequently  called 
Communitaa  Refi^i  An/^lise,  and  Commune 
Concilium  Regni)  occasionally  assembled  un- 
der the  first  princes  of  the  Norman  line. 
Gknv.  1.  9,  c.  10.  The  land  held  of  the 
Saxon  kini^s  in  capite,  Thanaginni  RegiSj  and 
which  will  explain  the  feudal  system  of  the 
Saxons,  was  governed  by  a  ruler,  called 
Thane,  Thenian,  ministrare;  it  was  a  name  of 
dignity,  and  the  Thane  land  or  Bocland  was 
granted  by  the  charters  of  the  Saxon  kings  to 
their  nobility,  consisting  of  the  Thani  Majores 
et  Minores,  who  attended  their  court  and  who 
held  their  land :  "  Prsedium  nobile  liberum  et 
immune  a  Servitits  Tulgaribus  et  servilibus," 
with  all  immunities,  immediately  of  the  Crown. 
For  a  Thane  of  the  highest  class  the  relief  ap- 
pears to  have  been :  IV  Eoni,  II  Ephippiati,  et 
II  absoue  Ephippiis,  et  II  jSnses  et  IV  Hastas, 
et  totiaem  Scuta,  et  Galeae,  et  Lorice,  et  quin-. 
quaginta  Muncusse  Auri.  The  Thanes,  or 
kin^'  tenants  in  capite,  had  jurisdiction  oyer 
their  sub- feudatories  and  tenants  in  their 
courts  called  Polk  motes,  and  they  had  a  Last, 
or  Leet,  signifying,  as  Sir  Henry  Spelman  ob- 
serves, "Censuraarbitrium,  quae  inter  Saxones 
ad  Friburgos  etc.  pertinebat.''  Not  long  after 
the  Conquest  the  word  Thane  was  laid  aside^ 
and  Baro  was  substitnted  in  its  stead. 

After  Alfred  (whose  grandfather,  Egbert, 
was  the  founder  of  the  monarchy  of  England) 
had  divided  his  kingdom  into  counties,  hun- 
dreds, and  tithings,  and  had  established  his 
provincial  tribunals,  institutions  which  ten 
centuries  have  not  overturned,  he  made  his 
royal  progresses  through  the  country  for  the 
purpose  of  new-modelling  the  constitution  and 
compiling  a  Code  of  Laws  in  judicial!  libro, 
Saxonice:  Domboc,  scriptum  habetur,  some- 
times called  Magna  Rolla  de  Winton,  and 
which  is  said  to  have  been  extant  in  the  reign 
of  King  Edward  the  Fourth.  Some  doubts, 
however,  having  been  entertained  as  to  the 
compilation  of  the  Domboc  of  Alfred,  it  will 
only  be  necessary,  in  order  to  obviate  that  im- 
pression, to  remark,  that  it  is  described  as  the 
Saxon  Code  in  the  Laws  of  Edward  the  Elder 
and  ifithelstan.  Wilk.  Leg.  Anglo-Sax.  p. 
^,  LL.  Eadw.  8.  Ibid,  p.  67,  LL.  ifithelst.  3. 

THB  NORMAN  SYSTEM  OF  GOYBRNMENT. 

In  imitation  of  the  Saxon  Prince,  King 
William  caused  a  survey  to  be  made  of  the 
kingdom,  to  ascertain  every  man's  fee  and  to 
fix  his  tenure,  hence  the  introduction  of 
knights'  service  and  the  establishment  of 
60,000  knights'  fees  to  secure  his  new  acquisi- 
tions ;  and  the  constitution  of  manors,  upon 
the  tenures  per  baroniam  et  per  servitium  mili- 
tare,  fully  exemplify  the  prominent  principle 
of  his  system,  his  territorial  policy,  and  the 
foundation  of  his  feudal  law,  videlicet,  that  the 
king  should  be  universal  lord  of  his  whole 
dominions,  and  that  no  man  should  hold  any 
part,  except  immediately  or  mediatelv  of  him. 
At  this  period  the  clergy,  it  is  worthy  of  re- 
mark, possessed  much  above  a  third  part  of 
all  the  lands  in  the  kingdom. 


DOMESDAY  BOOK. 

This  Record,  in  the  Latin  phraseok^,  is 
called  Liber  Judicialis  vel  Censiialis  Angliae, 
and  consists  of  the  Great  Domesday  and  seve- 
ral supplementary  volumes;  it  was  compiled 
by  Commissioners  appointed  for  the  purpose* 
and  was  completed  in  1086,  which  appears  by 
the  following  memorial  at  the  end  of  the 
secoiid  volume :  '*  Anno  Millesimo  Octoge- 
simo  Sexto.  A.  B.  Incamatione  Dni  Vigeeimo 
^  Regni  Willi  Facta  Est  Ista  Descriptio.  Nou 
Solvm  P  Hos  Tres  Comitatvs.  Sed  &  I.  A. 
P  AUos."  It  is  deposited  at  the  Chapter 
House,  Westminster,  and  a  fee  of  Ss.  4a.  is 
paid  for  an  inspection.  The  counties  of  Nor- 
thumberland, Cumberland,  Westmoreland, 
Durham,  and  part  of  Lancashire,  it  seems, 
were  never  surveyed.  Gervase  of  Tilbury  teUa 
us  it  is  called  Judiciarius  Liber,  quia  in  eo 
totiuB  Regni  descriptio  dili^ens  Continetur,  et 
singulorum  fundorum  Valentia  exprimitur;. 
and  it  is  called  Domesday,  non  quod  in  eo  d& 
praepositis  dubiis  feratur  sententia,  sed  quod  a 
praedicto  judicio  non  liceat  uUa  ratione  rece- 
dere.  The  following  old  verses  will  perhaps 
interest  the  reader,  and  further  delineate  the 
contents  of  that  extraordinary  Register : 

*'  Quid  deberetur  fisco,  quae,  quanta  tributa. 
Nomine  quid  census,  quae  vectigalia,  quantum 
Quisque  teneretur  feodali  solvere  jure. 
Qui  siint  exempt!,  vel  quos  Angaria  damnat ; 
Qui  sunt  vel  Glebae  servi,  vel  conditionis 
Quove  manumissus  patrono  jure  ligatur." 

In  the  Record  the  wapentakes,  hundreds, 
manors,  castles,  cities,  burghs,  towns,  terra, 
ailva,  pastura,  etpratum;  fisheries,  services 
and  customs  of  cities  and  buighs ;  the  chieC 
feudatories,  or  ibings'  tenants,  under  tenants, 
and  holders  of  lands,  are  written  in  an  abbre- 
viated style.  Those  manors  which  King  Ed- 
ward the  Confessor  had,  are  called  Terrae  Ed- 
wardi  Regis ;  and  those  which  King  William 
had,  Terrae  Regis,  or  ancient  demesne.  Vetus 
patrimonium  Domini,  a  tenure  by  which  all 
manors  belonging  to  the  Crown  in  the  reigns 
of  Edward  the  Confessor  and  William  i,  were 
held  by  those  tenants  to  whom  they  were 
granted  by  those  kings.  The  word  Demesne 
is  used  in  a  special  signification,  as  where  a 
man  holds  at  common  law  to  him  and  his  heirs 
for  ever,  not  by  the  services  required  of  him  as 
tenant  in  ancient  demesne,  according  to  die 
custom  of  the  manor,  but  free  from  all  ser- 
vices, except  homage.  So  land  in  the  hands 
of  the  king  or  lord  of  the  manor,  being  ancient 
demesne  of  the  Crown,  is  called  Frank-fee, 
feudum  liberum,  and  that  which  is  in  the 
hands  of  the  tenant  ancient  demesne  onljr,  and 
this  seems  to  be  the  manner  in  which  it  is  ex- 
pounded by  tiie  ancient  writers  in  the  law. 
The  Terras'  Regis  consisted  of  1422  manors, 
and  the  tenanto  were  called  Villani  privilegiati 
and  Villani  per  Copiam  Rotuli  Curiae. 

Manors,  although  coeval  with  the  Saxon 
Constitution,  were  established  by  the  Nor- 
mans, and  the  definition  of  a  manor  possibly 
may  be  interesting  to  those  gentlemen  whose 
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estates  are  rendered  Important  from  its  acqui- 
sition. A  manor,  whicn  is  a  noble  sort  of  in- 
heritance,  seems  to  be  derived  from  Manoir, 
or  Manendo,  because  the  lord  usually  resided 
upon  it  in  a  castle  or  capital  mansion,  and 
kept  his  court  in  the  Hall ;  hence  in  the  Court 
RoUs  of  the  reijs^  of  £dw.  1,  it  was  called 
Aula  ibidem  tent'.  An  ancient  author  nves  it 
this  description :  *'  Manerium  est  feodum 
DObile  partim  Vassalis  quos  Tenentes  voramus, 
ob  certa  senritia  concessum,  partim  Domino 
in  usum  familiee  suse  cum  jurlsdictione  in  Vas- 
salos  ob  concessa  prsedta  reserratumi  terr«e 
quse  Vassalis  conceduntur  dictae  sunt  Tene- 
mentales,  quad  Domino  reservantur  Domini- 
cales ;  totum  vero  feodum  Baronium  Tocatur 
olim  Baronia." 

Royal  Manors,  Sei^iories  of  the  hig^hest 
class,  or  capital  manors,  on  which  inferior 
manors  depended,  are  sometimes  called  Uo- 
Bours ;  but  Honor  et  Baronia  were  anciently 
of  the  same  signification.  Bracton  f^ives  this 
definition  of  a  capital  manor :  *'  Manerium 
poterit  esse  jper  se  ex  pluribus  sedificiis  co- 
adjuvatum,  sive  Villis  et  Hamletis  adjacf^n- 
tibus ;  poterit  etiam  esse  Manerium  et  per  ee 
et  cum  pluribus  Villis  et  cum  pluribus  Ham« 
letis  adjacentibus,  quorum  nullum  dici  poterit 
Manerium  per  se,  sed  Villae  seu  Hamletae; 
poterit  etiam  esse  per  se  Manerium  CapitaJe 
et  plura  continere  sub  se  Maneria  non  Gapi- 
talia,  et  plures  Villas  et  plnres  Hamletas,  quasi 
sub  uno  Capite  aut  Domino  suo."  Lib.  4,  fo. 
212. 

The  Soca  mentioned  in  the  Record  and 
altached  to  capital  manors,  consisted  of  in- 
ferior manors,  vills,  or  hamilets,  sometimes 
called  Berewics,  over  which  tho  chief  lord 
exercised  his  jurisdiction. 

Reveland  was  thai  territory  which  reverted 
to  the  king  on  the  death  of  his  Thane,  and 
continued  in  charge  of  the  revs,  or  bailiff,  of 
the  manor ;  it  was  called  Terra  Regis :  *'  Hsec 
terra  fiiit  tempore  Bdwardi  Regis  Tainland  sed 
postea  coo  versa  est  in  Reveland.'* 

Folcland  was  a  Saxon  copyhold  held  in 
vlUaaage,  and  the  Normans,  on  their  arrival^, 
cidled  Folcland  a  tentire  in  Villanage.  Spelm. 
e.  5.    1  Inst.  116. 

The  kings^  tenants  per  baroniam,  et  per 
aervitium  militare,  wiU  be  explcuned  pre- 
sently. 

The  Alodarii  wert  the  possessors  of  manors 
or  lands,  which  they  held  free  and  in  per- 
petuity, and  which  they  had  the  power  to  dis- 
pose of.  Alodium,  in  Domesday  Book,  sig- 
Bifies  a  free  manor  or  estate. 

VavBssares  were  the  gra&tees  of  the  barons, 
md  Vavassor  w«s  a  degree  above  a  knighl;  it 
was  eodrely  sunk  In  the  general  name  of 
Liberi  Homines. 

Villani,  called  Villans,  because  they  lived 
in  villages,  and  held  their  lands  for  certain 
oervlces  in  husbandry,  at  the  arbitrary  plea- 
sure^ of  the  lord  of  the  manor ;  and  from  them 
originated  the  copyholders  of  England,  no- 
ticed hereafter.  The  Villani  were  sometimes 
called  Vassal!,  from  vas  vadis,  a  denomination 
of  Hie  same  signification  as  the  fbrmer.    The 


lord  having  iurlsdlctloii^  libera  C3iuria,  lb « 
tenantry,  and  inhabitants  of  everv  description 
within  the  manor  and  its  dependencies,  were 
protected,  and  were  punishable  for  their  mis- 
doings. Villans  were  tenants  of  a  superior 
degree,  and  from  this  class  the  couunissiooera 
and  lords  of  manors  were  assisted  in  the 
labours  of  the  survey ;  and  the  various  entriea 
in  the  Record  evince  that  the  Villani  were  per- 
sons mudi  above  the  bondmen  or  class  in 
bondage. 

Bordarii,  were  cottagers*  and  had  a  bord,  or 
cottage,  for  which  they  supplied  the  lord  %vitk 
certain  provisions. 

Servi,  Folgheres :  these  were  the  bondmeo^ 
or  class  in  bondage,  at  the  arbitrary  will  of  tke 
lord  of  the  manor :  they  were  s^pointed  to 
menial  and  servile  works  for  theur  mainte* 
nance«  and  were  considered  an  appurtenance 
to  the  manor,  and  at  the  lord's  disposal*  ad 
furcam  et  flagellum.  The  Servi  were  thua 
emancipated :  "  In  terra  Willi  Levric,  Ibi  erant 
xii  Serui  qoos  Will's  Uberos  fecit." 

AnclUse,  females  under  circumstances  simi- 
lar to  the  Hervu 

l^lochemanni,  tenants  who  paid  their  rent  aa 
a  soc>  or  sign  of  freedom ;  socmanry  bdng  m 
tenure  in  free  and  common  socage. 

Liberi  homines  et  liberss  feminsa.  Genaariit 
censum  reddentes. 

Burgenses,  burgesses. 

Buri,  a  middle  sort  of  under  tenants*  bo* 
tween  servile  and  free. 

Cotarii,  coscez,  cottagers  who  paid  rent  for 
small  parcels  of  land. 

An^li,  under  tenants,  holding  in  different 
capacities. 

Milites,  mere  soldiers. 

Piscatores  and  Porcarii,  who  held  small  par- 
cels of  land,  &c. 

The  number  of  Hides,^  Garucates.h  and 
Bovats**  the  Saxon  and  Norman  tenants  and 
under  tenanU  had  {  the  rate  to  the  gUd,  Dane- 
gildum  ;<>  the  mills*  quarries*  mines*  fisheries 
and  money  payments ;  the  i^«e  of  land,  the 
depredatioB  of  propertv;  and  by  way  of  elu- 
cidation, a  manor,  which  was  valued  at  20L  'm 
the  reign  of  King  Edward  the  Confessor*  waa 
16/.  ofllf  at  the  time  of  the  Survey. 


THk  ANOLO-NORHAN  MOBILITY. 

The  Tenure  of  Lands  of  the  Kingin  Capite, 
which  originated  from  Domesday  Book,  was 
the  basis  of  the  feudal  barons,  and  a  royal 

grant  of  a  manor,  or  territory,  to  hold  by 
arony,  explained  in  the  volume  secondly  before 


*  A  virgate,  24  acres  of  land ;  4  nrgatea  1 
hide ;  5  hides  1  knights'  fee,  which  temp.  Hen. 
3.  was  15/. 

b  A  carucate,  120  acres,  sometimes  called 
UX)  acres. 

•  A  bovat,  28  aeres. 

^  Danegildum,  a  tax  of  U,  afterwards  2f.* 
upon  every  hide  of  land,  laid  upon  the  SaxeM 
by  the  Danes. 
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nlerred  (o,  conferred  the  dignity  of  a  Baron 
of  tibe  Realm,  Baro  Regis,  to  which  the  right 
or  privilege  of  being  summoned  ad  Concilium 
R^ni,  was  attached.  Thus  the  grantee,  or 
king's  tenant,  in  the  language  of  the  feudists, 
dignatns  fuit  i  not  foy  quantity  of  land,  or  by 
sitting  in  the  concilio  regni,  but  by  the  princely 
properties  of  his  tenure,  his  homage  as  a 
Mfon^  and  the  tilery  of  his  lands.  Some  ma- 
nors or  lands  were  also  held  by  the  king^s 
tenants,  for  services  in  grand  scijeantry.  Very 
aAcieatly  the  possession  of  a  certain  quantity 
of  hides  of  land«  or  knights'  fees,  was  the 
aine  qua  noa  of  nobility,  if  the  King  required 
it.  Sdden,  c.  6,  s.  17>  observes,  **  that  from 
Ike  Conquest  to  the  latter  end  of  the  reign  of 
King  John,  all  who  held  any  quantity  of  land 
of  the  king  in  capita  had,  without  distinction, 
»  right  to  be  summoned  (as  peers)  to  parlia- 
ment;" a  word,  it  should  be  borne  in  mind, 
which  was  not  used  in  England  until  the  latter 
end  of  the  reign  of  Hen.  3,  nor  introduced  in 
the  statute  law  before  the  3  £d.  1. 

In  deducing  the  genealogies  of  the  feudal 
barons,  whose  estates  at  this  day  are  possessed 
partly  by  (he  crown«  and  partly  1iy  the  nobility 
•ad  gentry,  who  represent  their  families  and 
daim  their  titles,  the  Record  of  Domesday, 
coupled  with  such  of  the  annals  of  religious 
lionses  as  have  survived  the  fate  of  their  sup- 
pression, and  in  which  are  preserved  the  me- 
BDorials  of  their  founders  and  benefactors^  their 
births^  marriages>  deaths,  children,  and  suc- 
cessors, will  be  found  exceedingly  useful,  es- 
pecialiy  as  the  feudal  titles  of  honor  are  made 
personal  and  hereditary,  by  the  11th  section 
of  the  12  Car.  2,  c«  24,  with  a  saving  clause  of 
the  right  attached  to  them  to  sit  in  the  Lords' 
Bouse  of  Parliament. 

The  Red  Book,  Liber  tlubricus  Scaccarii, 
tvas  the  record  in  which  the  names  of  those 
persons  who  held  lands  per  baroniam  In  the 
reign  of  King  Henry  the  Second  were  entered, 
and  tiieir  names  were  otherwise  enrolled.  And 
there  is  a  collection  of  the  pecuniary  uds  or 
contributions,  called  Escuages,  laid  upon  the 
king's  tenants,  under  Hen.  1,  ^c.  1,  and  King 
John,  which  were  not  assessed  since  the  relf  n 
of  Ed.  2,  and  consequently  were  abolished  by 
the  12  Car.  2,  c.  24.  The  registry  or  enrolment 
of  the  barons  was  not  necessary,  on  Che  other 
band,  it  was  casual,  which  is  evident  from  what 
Matthew  Paris  has  written  on  the  subject,  for 
be  says:  "  Nominavit  Dominus  Rex  (Hen.  S) 
cC  numerarit  omnes  Anglise  quarum  ei  occurrit 
memoria,  Baronias,  invenitq';  ducentas  et 
quinquaginta:''  hence  the  kings'  tenants  in 
capite,  with  64  abbots  and  36  priors,  consti- 
tuted the  peerage,  until  the  reign  of  King 
John ;  after  that  sra  peers  by  writ  and 
hj  jjatent  were  created  The  surrender  of  dig- 
nities then  becoming  frequent,  it  will  appear 
by  the  Lords'  Journal,  v.  xi.  93,  and  v.  xiii. 
182,  that  such  surrenders  made  to  the  king  by 
fine^  for  the  purpose  of  extinguishing  the  same, 
were  resolved  to  be  void.  The  Resolutions  of 
the  House,  it  should  seem,  do  not  applv  to  the 
baroiiial  estates  and  dignities  conveyed  by  fine, 
with  licence  of  the  king,  from  one  individyal 


to  anotheri  prior  to  the';]act  of  the  12  Car.  2, 
c.  24,  such  transition  being,  in  point  of  fact,  a 
new  creation,  and  confirmed  by  the  statute. 

DISSOLUTION  OF  THB  LBS8BR  BASONS. — CON- 
STITUTION OF  PARLIAMENT. 

The  Tenures  in  Chivalryi  Per  servitium 
militare,  etc..  originated  wiih  the  Record  of 
Domesday.  A  great  maay  manors  were  held 
of  the  king  in  capite  by  such  tenures^  the 
lords  of  which  were  the  Barones  Minores,  who 
were  of  equal  rank  with  the  Thani  Minores, 
and  vriio  sat  as  such  barons  in  the  Concilio 
Regni,  until  the  division  took  place  in  the 
reign  of  King  Johii>  when  they  formed  a  dis- 
tinct assembly  from  the  Barones  Majores,  and 
were  called  a  Parliament;  and  from  that  period, 
or  from  the  49  Hen.  3,  knights,  citizens,  and 
burgesses,  &c.  were  summoned  to  the  Senate. 

THB  COPTBOLDBBB  OF  BNOLAND. 

Copyhold  estates  were  inconsiderable  prior 
to  the  reign  of  King  Henry  the  Seventh;  at 
this  dinr,  however,  a  vast  extent  of  territory  is 
held  of  lords  of  manors  by  copy  of  court  roll; 
and  although  copyholders,  from  the  bene- 
volence of  tne  lords  and  the  encroachments  of 
themselves,  have  established  a  customanr  right 
to  their  possessions,  yet,  having  evidently 
sprung  from  the  Saxon,  (a  mixed)  tenure  of 
villani^e,  they  still,  in  truth,  are  villans  in  res- 
pect 01  the  tenure  of  their  lands.  Copyholders 
were  bound,  as  appears  by  the  rolls  of  several 
manors,  to  hedge  and  ditch,  to  lop  trees,  to 
reap  com,  and  the  like,  the  lord  sometimes 
proriding  them  vHth  meat,  drink,  and  a 
minstrel  for  their  diversion,  Rotul'  Maner'  de 
Edgware.  Bracton  says :  "  lUe  qui  tenet  in 
ViUenaj^o  faciet  quicquid  ei  pneceptum  fueric, 
nee  scire  debet  sero  quid  facere  debet  in 
crastino«  et  semper  tenebitur  ad  iiicerta." 
Tenure  in  rillanfure,  or  by  copy  of  court  roll, 
cannot  therefore  be  considered  base,  vile,  ser- 
vile, or  mean,  as  various][authors  contend,  be- 
cause the  land  is  held  at  the  arbitrary  will  of 
the  lord,  or  because  the  villan,  which  signifies 
the  tenant,  or  villager,  must  inidispensably  per- 
form  the  usual  and  customary  services  in  huf- 
bandry,  incidental  to  the  manor.  The  reflec- 
tion, co&se<iaently,  which  has  been  cast  upon 
the  Villani,  it  may  reasonably  be  inferred, 
more  properly  appertains  to  the  Servi,  or  class 
in  bondage.  The  last  claim  of  villainy  was 
made  15  Jac.  1,  and  the  tenure  still  exists,  for 
by  the  7th  section  of  the  12  Ou*.  2,  c.  24, 
"  the  act  shall  not  alter  or  change  any  tenure 
by  copy  of  court  roll,  of  any  sendees  incident 
thereunto." 

H.W.W. 
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PnTSICAL    AND     IKTBLLBCTUAL    QUALIFICA- 
TIONS FOR  TBB  PBOFBSSION. 

Wb  select  from  Mr.  Warren's  "  Popular 
and  Practical  Introduction  to  Law  Stu^eb/' 
the  following  remarks  on  the  physical,  in* 
tellectual,and  moral  pre-requisites  for  Cham- 
ber and  Court  Practice.  They  will  be  found 
in  the  1st  chapter,  "  on  the  Choice  of  the 
Legal  Profession/'  and  are  well  W(»thy  of 
the  student's  consideration.  For  a  review 
of  Mr.  Warren's  book*  see  vol.  10,  p.  68. 

'*  Let  us  first  inquire  what  manner  of  man 
you  are  phyticnll^.  Can  you  bear  the  lon^ 
confinement  and  mtense  application  required 
for  the  study— to  say  nothmg  of  the  practice 
—of  the  law?  The  question  is  not  whether, 
with  all  the  confidence,  resolution,  and  en- 
thusiasm of  genius,  you  can  go  through  this 
preliminary  struggle,  but,  can  you  go  through 
It  safely — unscathed — without  having  ultimate- 
ly to  acknowfedge  that  hffre  your  health  re- 
ceived a  mortal  shock  ?  What  if,  while  one 
hand  is  sowing  in  your  mind  the  rich  seeds  of 
%vi8dom,  the  other  is  scattering  those  of  dis- 
ease and  death  in  your  constitution  ? — If  you 
cannot,  then,  answer  this  first  question  satisfac- 
torily, can  you  yet  say  whether  your  pecuniary 
circumstances  will  enable  you  to  '  take  it 
easily,'  to  mitigate  the  seventv,  by  extending 
the  period  of  your  studies  ?  If  these  Questions 
cannot  be  answerer!  affirmatively,  either  by 
you  or  your  medical  adviser,  you  must  really 
pause,  painful  and  disheartening  as  it  may  be, 
tor  life  is  at  stake !  Alas,  what  is  the  use  of 
your  being  '  cal^jl  to  the  Bar,'  and  to  the 
grave,  at  the  same  tjpe  ? — of  completing  your 
library— your  copious  note-books,  and  clioice 
*  precedents' — only  to  give  them  to  others,  in 
the  faltering  accents,  the  bitter  moments,  of  a 
premature  death-bed ! 

**  You  will  observe,  that  whichsoever  branch 
of  the  profession  you  select,  this  arduous  coarse 
of  study  must  be  undergone ;  and  that  if  you 
really  intend  to  earn  the  character  of  a  prac- 
tical lawver— to  pretend  to  but  moderate  fit- 
ness for  business,  in  order  that  you  may  acquire 
a  livelihood  by  it — there  is  no  department  of 
the  law,  not  even  the  calmest  and  obscurest, 
the  practice  of  which  will  not  require  much 
confinement,  labour,  and  anxiety.  There  are, 
however,  very  many  whom  a  chamber  life  will 
suit,  that  the  turbulent  excitement  of  court 
practice  would  destroy.  In  the  tranquil  oc- 
cupations of  a  conveyancer,  equity  draftsman, 
and  special  pleader,  a  weak  constitution  may 
be  nursed,  and  its  energies  husbanded,  for  very 
many 'years.  The  hours  of  attendance  here 
are  from  ten  to  five ;  frequentlv  also  till  a  late 
period  in  the  evening ;  and  this  for  at  least 
nine  months  in  the  jrear.  This  constant  se- 
dentariness, however,  is  not  all.  Business  will 
exact,  especially  during  the  early  years  of  the 
practitioner,  before  he  has  acquired  the  con- 
fidence and  dexterity  which   long    practice 


alone  can  confer,  or  warrant— from  morning 
to  night,  a  degree  of  anxious  absorbing  atten* 
tion,  which  cannot  fail  to  try  a  weak  constitu- 
tion severely.  There  are  many  to  whom  such 
close  confinement,  and  intense,  monotonous, 
unremitting  mental  exertion,  are  the  short 
sure  avenue  to  the  grave ;  and  folly,  indeed, 
must  it  be  to  adopt  hastily  that  line  of  life 
which  exacts  both  of  them  from  the  very  be- 
ginning. Let  not  the  student,  however,  lye 
disheartened,  or  fall  into  a  fanciful  nervoas 
humour,  which  alone  is  sufficient  to  disable 
him  for  any  pursuit.  Though  he  have  good 
reason  to  apprehend  that  his  health  is  none  of 
the  strongest,  a  judicious  attention  to  it — 
method  and  moderation  both  in  living  and 
studving — avoiding  scenes  of  dissipation,  as  lie 
would  fly  from  a  place  swarming  with  deadly 
serpents — will  carry  him  through  many  a 
storm,  into  the  repose  and  security — **  the 
chair-days  of  most  reverend  age/'  It  is  im- 
possible to  imagine  any  calling  in  lift  in  whiek 
early  regularity  and  attention  to  health  are  of 
sach  vast  consequence  as  in  the  law.  Nothing 
can  sustain  the  enormous  pressure  of  an  es- 
tablished and  extensive  practice,  in  more  ad- 
vanced life,  but  a  constitution  which  has  been 
gradually  strengthened  and  case-hardened'  by 
early  and  systematic  care. 

"  The  student  will  make  up  his  mind,  in 
adopting  chaml>er  practice,  to  abandon  many 
social  pleasures  and  intervals  of  relaxation,  at 
least  during  the  day ;  for  at  his  chambers  be 
must  be  found  during  business  hours,  or  busi- 
ness will  not  find  him ;  business  must  be  got 
through  in  the  usual  and  appointed  times,  or 
clients  will  soon  desert  him.  From  an  exten- 
sive acquaintance,  therefore,  with  all  its  dissi- 
pating incidents,  he  must  resolutely  retreat. 
If  he  cannot  make  up  his  mind  to  Mr>,  and  yet 
will  persist  in  entering  the  profession,  let  him 
do  so :  he  will  have  to  repent  at  leisure — ^when 
he  finds  himself,  poor  soul !  become  one  of 
those  scarecrows  that  are  pointed  out  by  ex- 
perienced friends,  to  warn  ofiT  students  from 
improper  courses ! 

* 'There  are  some  particular  habits  and  quali- 
ties essential  to  success  in  this  less  stirring, 
but  lucrative  and  important  branch  of  the  law. 
To  the  clear  head  and  close  thought  which  are 
essential  to  them  all,  the  chamber-practitioner 
must  unite  a  deep  meditative  humour,  great 
patience  in  going  through  matters  of  long,  and 
often  tiresome  details,  and  rigorous  accuracy 
in  minutiae, — besides  the  incessant  manual  la- 
bour, and  vigilant  superintendence,  required 
for  '  drawing*  and  '  settling*  pleadings  and 
conveyances.  The  more  particular  considera- 
tion of  all  these  matters,  however,  will  be 
found  in  its  proper  place.  Perhaps,  however, 
the  ambitious  student  meditates  a  higher  flight ; 
he  is  eager  to  enter  upon  court  practice,  either 
at  the  Equity  or  Common-Law  Bar.  Then 
the  first  question  to  be  asked,  is  one  all  im- 
portant. Are  his  lunges  equal  to  the  severe 
task  he  is  about  to  impose  upon  them  ?  €^ 
keeping  them  in  almost  constant  play  from 
morning  to  night }  The  Bar  requires  signal 
strength  in  that  organ  !    The  question,  be  it 
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observed,  k  not  whether  the  voics  is  stroaj^, 
flexible,  harmonious — though  this  is  a  capital 
point — but  whether  that  on  which  the  voice 
uepenfii^  is  to  be  relied  upon.  The  pipes  of 
an  ori^n  may  be  capable  of  [O^ing*  out  tones 
of  great  power  and  exquisite  richness;  but 
what  if  the  bellows,  beneath,  be  crazy,  and 

^,give  way?    Let  us  ask,  then,  the  student, 

*  whether  there  is  an  hereditary  tendency  to 
comumpiion,  in  his  £eimily,  of  which  symptoms, 
however  slight,  have  been  discovered  in  him- 
self ?  Because,  if  so^  coming  to  the  Bar,  is 
downright  madness.  Any  honest  and  skilful 
medical  man  will  tell  him  so.  It  is  not  the 
perpetual  and  often  violent  exercise  of  the 
Yoice,  alone ;  it  is  the  exciiement.  the  ceaseless 
wearing  of  bod^  and  mind,  that  will  kill  him,  as 
inevitably  as  it  is  encountered  and  persisted  in. 
**  How  frequently  is  this  predisposition  the 
fell  attendant  upon  genius!  Supporting  it 
with  a  precocious  energy,  flattering  and  de- 
luding It  with  a  semblance  of  strength,  that 
only  accelerates  its  destruction !  What  avail 
the  noblest  intellect,  consummately  disciplined, 
the  most  brilliant  and  profound  acquirements 
* — ^a  perfect  aptitude  for  business — resplendent 
prospects — to  him  whose  sun  is  appointed 
'  to  go  down  at  noon  I' — *  But  does  not  this 
apply,  with  nearly  equal  force,  to  all  profes- 
aidiis  V    By  no  mean^.    At  the  bar,  the  lungs 

,  are  in  incessant  exercise ;  the  consuming  fire 
of  excitement  is  ever  kept  up  by  eager,  rest- 
less rivalry,  fed  by  daily  contests,  public  and 
liarrassing ;  by  anxieties  that  haunt  the  young 
laivrer,  not  during  the  day  only,  but  also  the 
njj^nt.  '  We  seldom  or  never,  however,  hear 
of  such  instances  as  you  are  speaking  of.' 

'  Perhaps  not ;  you  may  not  be  in  the  way  of  it ; 
youth,  besides,  aveits  its  eye  from  the  dismal 

'  spectacle  of  premature  decay,  and  shuts  its 
cars  to  the  voice  of  admonition.  Nevertheless, 
auch  cases  occur!   but  there  is  an  obvious 

'reason  for  their  infrequency  amongst  those 
standing  in  the  most  conspicuous  ranks-^the 
most  distinguished  and  successful  members  of 

'  our  profession.  They  eoold  not  have  reached 
their  present  station,  if  they  had  had  to  fight 
all  along' against  this  fatal  tendency.  All  who 
bsve  been  able  to  stand  so  long  in  the  flames, 

'nay  safely  be  pronounced  fire«proof;  what- 
ever other  disorders  they  may  be '  heirs  to,' 
ihh  is-  not  one  of  them.  No,  this  cruel  fiend 
early  despatches  its  victims;  it  lurks  about 
the  threshold,  and  strikes  them  there  ! 

"  May  these  lines,  however  now  contempt- 
houtfly  hurried  over  and  disremded  by  the 
impetuous  student,  not  be  reculed,  erelong, 
amid  the  sad  scenery  of  a  sick-chamber,  by  one 
drooping  in  premature  decay— decay  which 

r  might  have  been  long  avoided  by  only  ordinary 

'.  prudence — ^by  discretion  in  the  choice  of  a 

.  profession  ! — '  But  must  these  dreadful  appre- 
hensions in  all  cases  serve  to  seal  the  lips  of 
eloquence,  and  consign  a  Cicero  to  inglorious 
inaction  and  obscurity  ?'  By  no  means.  How 
many  have  rashly  adopted  and  obstinately  ad- 
hered to  the  bar,  whose  qualities  both  mental 

'  and  physical,  would  have  irradiated  the  pulpit, 
or  possibly  even,  after  due  delays,  the  senate ! 


Who  might,  in  short,  have  lone  distinguished 
themselves  in  any  other  walk  than  that  which 
they  have  so  fatally  chosen  !  How  many  might 
have  adorned  the  ranks  of  literature  and 
philosophy,  transmitting  to  posterity  a  brilliant 
reputation,  had  they  not  rashly  plunged  into 
the  dead  sea  of  law —  for  such  it  is  to  them — 
to  be  instantly  and  ingloriously  extinguished ! 
Supposing,  however,  the  bias  towaras  legal 
studies  cannot  be  overcome,  let  it  be  yielded 
to,  but  prudently.  Let  the  frail  candidate  for 
forensic  labours  and  honours  resolutely  per- 
form a  long  chamber  noviciate.  Mora  dai 
vires.  In  this  comparative  repose,  the  phy- 
sical powers  may  rally,  and  succeed  in  maling 
head  against  morbid  tendencies:  and  perse- 
verance in  this  process  of '  case-hardening,' 
may  at  length  warrant  their  possessor  to  un- 
dertake, gradually,  and  cautiously,  the  trying 
duties  of  public  life,  whether  at  tne  Bar  or  in 
the  Senate. 

''Smile  not,  young  reader;  frown  not,  at 
this  apparent  excess  of  caution,  but  rather  let 
it  be  as  a  word  to  the  wise ;  and  6e  you  wise 
in  time, 

*'  Let  us,  then,  take  it  for  granted  that  there 
exists  no  physical  disqualification.  How  is  it 
with  your  inner  man?'  The  shell  may  be 
sound,  where  the  kernel  is  shrivelled,  or  gone. 
Have  you  ever  thoroughly  examined  your  own 
mind,  so  as  to  be  able  to  form  a  tolerably  fair 
judgment  of  its  pretensions  ? 

"  Have  'you  a  capacity  and  disp**sitiftn  for 
persevering  application  ?  Are  you  conscious 
of  a  logical  and  argumentative  turn  of  mind  ? 
Are  your  perceptions  quick  and  clear?  Is 
your  memory  capacious  and  jetentive  ?  Your 
judgment  sounds  Are  vou  capable  of  ex- 
tensive and  .deep,  research?  .  Not  only  of  ac- 
nuiring  learning,. but  using  \\,}  Do  vou  be- 
lieve that  you  are,  or  can  become,  equal  to  the 
'  opcasion  sudden, — ^the  practice  dangerous' — 
spoken  of  by  Lord  Coke  ? — ^Have  you,  or  can 
you  acquire*  the .  collectedness,  presence  of 
mind,  self-reliance,  self-controul,  which  this 
will  require?  That  ductility,  elasticity,  ac- 
tivity; that  expansive  and  contractile  power 
of  mind  which  can  adapt  itself  to  every  thing, 
and  pass  in  a  moment  from  one  engagement 
to  another,  of  the  most  different  character— 
from  labyrinth  to  labyrinth — ^with  unwearied 
energy,  with  a  mind  unconfused?  Have^ou 
the  admirable  art  of  persuading,  and  convmc- 
ing?  Of  detecting  fdsehood,  and  confound- 
ing guilt  ?  If  you  have  not  valid  pretensions 
to  such  qualities  as  these,  or  most  of  them, 
you  certainly  need  not  abandon  your  design  of 
entering  a  court  of  law  or  equity,  but  must 
content  yourself  with  a  comparatively  humble 
station  in  it.  You  may  earn  your  five  hundred 
or  a  thousand  a  year,  as  well  as  the  reputation 
of  a  '  clever  man,'  a  '  sound  lawyer,'  but  can- 
not hope  to  become  a  Scarlett  or  a  Sugden. 

"  If  you  have  these  mental  requisites,  but 
yet  are  conscious  of  an  invincible  mauvaise 
honte — a  timidity  which  mil  disable  jou  from 
acting  a  bold  and  prominent  part  m'  public 
business,  let  not  this  deter  you  from  entering 
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oar  profession.  There  are  the  lesa  conspic- 
uous, but  by  no  menns  less  honourable,  lucra- 
tive,  and  responsible  departments  of  chamber- 
practice  above-mentioned^  waitin^^  to  receive 
you ; — where  are  e?er  to  be  found  men  dis- 
tinguished by  their  eminent  abilities,  and  gene* 
ral  as  well  as  professional  acauirements. 
Fearue,  Hargrave^  Butler,  aud  theu*  survinng 
successors — 

*  a  noiseless  but  a  noble  throng  * 
are,  in  their  way,  objects  as  worthy  of  imita- 
tion, and  their  stations  of  ambition,  as  their 
more  brilliant  rivals  of  the  common-law  bar/' 

PARLIAMENTARY  RETURNS. 


GRBAT  BEAh. 

Return  to  an  Address  of  the  Honorable 
the  House  of  Commons,  dated  15th 
May,  1835;  for 
A  Statement  of  the  Fees  and  Stamps  changed 
on  the  Appointments  of  the  Lords  Com- 
missioners of  the  Great  Seal  and  of  the 
Speaker  of  the  House  of  Lords;  also, 
the  Account  of  Salaiy  each  Commissioner 
and  the  Speaker  will  receive  for  .such 
Appointmeot;  also,  a  Statement  of  all 
Offices  and  Appointments,  Lay  or  Eccle- 
siastical, of  winch  each  of  those  persons 
has  the  disposal. 

Fees  payable  at  Che  Secretary  of  jff.    s,  d. 
State's  Office   for  the  Home 

Department  -        -        .        -  63    1  0 

—  at  the  Attomej  General's  Of- 
fice        -       .       .'     -       .  8  10  6 

—  at  the  Signet  Office        -        -  16    2  0 

—  at  the  Pnvy  Seal  Office  -        -  17  11  6 

—  at  the  Crown  Office       -       -  16  19  4 

—  at  the  Council  on  swearing  in      82  14    6 
Stamps  at  the  Crown  Office        -    600    0    0 

—  at  the  Seeretaiy  of  State's  Of- 
fice      ^       -       ...       4  10    0 

—  at  die  Attorney  Geaeral'i  Of- 

fice 1  10    0 


Amounting  in  the  whole  to  -  jfiSlO  18  10 


Making  the  sum  payahle  by 
each  Lord  Commissioner 
in  fees  and  stamps      -     ^£270 


6    3 


The  amount  of  salary  which  the  Lords 
Commissioners  of  the  Great  Sea!  will  receive 
is  regulated  by  the  statutes  1  W.  &  M.  c.  21. 
and  2  &  3  W.  4,  122. 

The  salary  of  the  Lord  Chancellor,  Lord 
Keeper,  and  Lords  Comndssioners,  is  tSxed  by 
the  latter  of  these  statutes  at  10.000/.  per 
annum,  and  is  bv  the  5th  sec.  of  that  statute 
made  payable  exclusively  out  of  the  dead  fund 
of  the  Suitors  in  the  Court  of  Chancery,  at  the 
Bank  of  England. 

Each  Lord  Comroisdoner  will  therefore  be 
entitled  to  one-third  of  that  sum. 

The  Lojf  Offices  and  ^ppointaemU  of  which 
the  Lords  ^commissioners  )iav0  the  diwos^, 
arc  the  followug : 


The  Accountant  General  of  the  Court  of 

Chancery. 
The  Commissioners  of  Lunacy. 
The  Principal  Secretary. 
The  Secretary  of  Bankrupts. 
The  Secretary  of  Presentations. 
The  Secretary  of  Lunatics. 
The  Secretary  of  Commissions  of  the  Peace. 
The  Secretary  of  Decrees  and  Injunctions. 
The  Cursitors  of  the  Court  of  Chancery. 
The  Purse  Bearer. 
The  Gentlemen  of  the  Chamber. 
The  Official  Assignees  in  Bankruptcy. 
The  Junior  Clerk  in  the  Register's  Office. 
The  Clerk  of  Reports. 
The  Junior  Clerk  of  Accounts  in  the  Report 

Office. 
The  two  Clerks  of  the  Entries  in  the  Report 

Office. 
The  Clerk  of  Affidavits,  and  his  clerk. 
The  Examiner  of  Letters  Patent. 
The  Clerk  of  Inrolments  in  Bankruptcy. 
The  Usher  of  the  Hall  at  Lincoln's  Inn. 
The  Crier  of  the  Court  of  Chancery. 
The  four  Ushers  of  the  Court  of  Chancery. 
The  Running  Porter  to  the  Great  Seal. 
The  Ecdenuitenl  Office?  and  Appointmenti, 
of  which  the  Lords  CommissioDen  have  the 
disposal,  are  as  foUgws : 

They  have  the  right  of  presenting  to  all 
livings  (by  lapse  or  otherwise)  in  the  gift 
of  the  Crown,  of  the  yearlv  value  of  20/. 
or  wider  in  the  King's  books. 
>  Those  in  full  right  aie  about  800in  number; 
those  by  lapse  are  very  £ew,  and  are, 
through  courtesy,  usually  presented  to 
the  nominee  of  the  original  patron. 

Those  where  the  patron  is  a  lunatic,  are,  by 
courtesy,  presented  to  the  nominee  of  the 
committee  and  family  of  the  lunatic. 

They  have  also  the  right  of  presenting,  in 
case  of  vacancvi  to  twenW-one  staUs  in 
different  Cathedrals ;  v i«.  five  at  Norwidi 
Cathedral,  five  at  Gloucester,  nx  at  Bris- 
tol, and  five  at  Rochester. 

The  Lprds  Commissioners  have  signified 
tlieir  intention  of  submitting  each  case  of 
a  vaeant  fllall  to  the  Chiirch  Conunis* 


siOAcrs. 


W||«LIAH  RuasELi*, 
Pfinapal  Seereioty, 


No  fees  or  stamps  were  charged  on  my  ap« 
pointment  as  SpeaKcr  of  the  House  of  Lords. 

1  shall  receive  no  salary  or  fees  for  such  ap- 
pointment. 

I  have  w>  Ecclesiastical  office  or  appoint- 
ment at  my  disposaL 

Tbe  anpointme^nt  of  the  Clerk  Assistant  and 
other  Clerks  officiating  at  thje  table  of  the 
House  of  Lords,  but  not  that  of  Clerk  of  the 
Parliament^  is  vesied  in  and  to  be  exercised  by 
the  Speaker  of  the  House  of  Lords  for  the  time 
being,  subject  to  the  approbation  of  the  House 
of  Lords,  by  the  act  passed  in  the  5  G.  4,  c.  82, 
s.d. 

D£NMAK. 

20M  May,  1835. 


Pro/tmsional  Lists. ^Bankng^tcks  superseded.^Bankrupts. 
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LIST  OP  NBW  PUBUCATIONS. 


A  Treatise  on  the  Discovery  of  Evidence  by 
Bill  and  Answer  in  Equity.  By  Thomas  Hare, 
Esq.,  oi  the  Inner  Temple.  8vo.  Price  18#. 
bds. 

The  General  Turnpike  Road  Acts,  with 
Notes,  Forms,,  and  an  Index.  By  J.  Bateman, 
Esq.    dd  edit.     12mo.    Price  9i.  bds. 

Reports  of  Cases  in  the  Hi^h  Court  of 
Chancery  in  Ireland,  during  the  time  of  Lord 
CJhanceUor  Sugden.  By  C.  B.  Lloyd  and  F. 
Goold,  Esqrs.    Price  \4s,  sewed. 

Select  Cases  decided  by  Lord  Brougham  in 
tlie  Court  oi  Chancery,  m  the  years  1833-4, 
edited  from  his  Lordship's  original  MSS.  By 
C.  P.  Cooper,  Esq.,  of  Lancoln's  Inn.  VoL  1. 
Price  1/.  4s.  bds. 

A  Practical  Treatise  on  the  Poor  Laws,  with 
an  Appendix  of  Forms  and  Statutes.  By  P.  B. 
Ijeurh,  Esq.    I2mo.    Price  20s,  bds. 

Reports  of  Cases  in  the  Court  of  Exchequer 
and  Exchequer  Chamber,  By  C.  Crompton 
and  R.  Meeson,  Esqrs.  Easter  Term,  4  W.  4. 
Vol.  2.  Pirt  4.    Price  7s. 


INCORPORATED  LAW  SOCIETY. 


MEMBERS  ADMITTED. 

December,  1835. 

Mourilyan,  Joseph  Noakes,  Great  James  St. 
Cookson,  William  Strickland,  Lincoln's  Inn. 
Lemn,  .Oeorge  Herbert,  Raymond  Baildings, 
Gray's  Inn. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 


F^m  Nwemher  24,  ie  December  18,  1835«  both 
inclusive,  with  dates  when  gntetied. 

Cole,  Richard  John,  Chertsey,  Surrey.    Dec. 

18. 
Hellard,  Charles  Bettesworth,   Portsmouth. 

Dec.  15. 
Marry,  George,  WeUiagtoo*  Salop.    Dec.  4. 
North,  John,  York.    Dec.  U. 
Smallpsece,  Mari(„  Dorking,  Surrey.  Dec.  1 1 . 
Sterry,  Wasey,  Romford,  Essex.    Dec.  11. 
Thomas,  John,  TunbridgeWeIls»  Kent.  Dec.4. 


DISSOLUTIONS  OF  PROFESSIONAL 

PARTNERSHIPS. 

From  November  24,  to  December  18, 1835,  both 
inclusive,  with  dates  when  gazetted. 


Burn,  John  Ilderton,  Frederic  William  Vaux 
and  Edward  Francis  Fennell,  Bedford  Row, 
Attomevs  and  Solicitors ;  so  far  as  regards 
John  Ilaerton  Burn.    Dec.  4. 


BANKRUFTCIES  SUPBRSEDBD. 

Fnm  JTov.  S4  lo  Dee.  18,  I88S.  both  Mclfttitv, 
with  Date*  mkM  gauetied, 

BUckmore,  John  Pyro.  Morrice  Town,  Stoke  Damerell. 
Devon,  Attorney  at  Law  and  Coal  Merchant.  Dec.  18. 
5?oi  24^°*'  *»•*»•»!»•«»**  *««*  Within,  Auciionatr. 

White,  John,  Barton-under-Needwood.  Tktcnhill.  Siailbrd. 
Dru^tt  and  Grocer.    Nut.  27.  «»«  «• 


BANKBUFT8. 
l%Mi Nm.^t9Dte,  18,  MM,  lot*  imeimtBe^ 

Armitage,  George,  and  John  Tomkiaaon,  Oldham,  Imcm* 
ter,  Tioiber'Mercliaiitf .  Bower,  Cbaaceiy  Uae :  Ciegg, 
Ulanam.    No».  24. 

Andr^,  Edward.  Brighthelrottonc,  Soiaex,  Cabinet  Ifuket 
»n<*.UphoUterer.     Hojnpooi  h  C^k,  fch 


GniAam,  Off.  Ass.'   Dec.  I. 


Chancery  Lane  i 


.  J.  ,«««»"•. "».  A«8.    Dec.  I . 

AddiK»n,  Jvhn,  GuUdford.  Surrey,  Watcli  Maktf  and  Jew. 

oJr.'AMf*Dec*4.^*^'*        *^*^  Fields     GittdtmU, 

Andenon,  Henry,*  LiTei|>ooI.  Mcrchaol.      BaitMe  k  Co^ 

Chancery  Lane:  Mcmib.  Onau,  Literpool.^^ac  VsT^ 
ft«iB6.  Roben  Augustine,  Oaford,  8adj/er  and  Haracaa 

Maker,    Rtukstraw,  Ojdurd  :  Pkiipoi  tc  Ce^  aoMhamL 

ton  Street,  Blooroebury.    Nov.SJ;  ••-«««m»P^ 

Bowen,  H«nrv,  Great  MalTem.  Worcester,  Li>dKlni(.houtt 

fialcomb,  Wm.,  Cheltenham,  Plumber  and  Pfclnter.    I^ek- 

iMHH^  Cheltenham.    Au  &  O.,  Uacoln*«  Inn  Fields. 

^WT.  24. 
Bo«.  John,  BeU  Yard,  Doctors*  Commons,  and  Charlotte 

Ifreet,  Portland  Plac«,  Scrivener  h  Bill  itroker.   jtfoenr. 
m    ""^iey  Street :  Ja*jisoa,  Off.  As*.    Nov.  27.  ' 

Blytli,  Frede,ick,Tokenliouie  Yard,  London,  Agent.  Ben. 

/«!.  Staple  Inn  :  GoUlemid.  Off.  Ass.    Nov.jJ,        ^^ 
Bunasa,  Archibald  Lincoln,  Blyth,  Northumberland.  AlkaU 

jJl"Ji'^%JSi  »*•***■  ^  ^-  Frederick's  Ptai.  Old 
n    "T^^J  ClAjoii,  Newcastle-npon-TVne.    Dec.  J. 
Barrett,  Wm.,  Bell  Yard,  Doctors*  Commons,  Money  Scri- 

Bowring.  John,  and  Wm.  Garfwd,  Exmouth  Street,  Cleit* 
enwell,  Linen  Drapers.  JUoit,  Off.  Ass.i  jBari,  Alder- 
manbary.    Dec.4.  '         •«  *■- 

Bishop,  Francis,  Gloucester,  Com  Dealer.  A  Beekeu,  0«W 
den  Square :  itfeltAnss,  Gloucester.    Dec.  4. 

V^^pn,  Francis,  and  William  Wilkes.  GlouceMer.  Coth 

^n  Street,   Bloomsbury  Square :    OroAom,  OCTass. 
Browii,DaBklHMry,  BtTerfoidwest,  Linen  and  Wopllen 

Blic1U(9v8amncl  Heap,  BaiddleiPorth,  York,  Dyer.  AMne  fc 
0».,Ttemi»le,  JlycrqJ,Wwpooi.    DecTS: 

Baugh.  Richard,  Great  Russen  ftrect,  Bloomsbiuy.  Dnocf . 

^  .."^'S^'  ^'-  ^**'}  ^*fitrtt  it  Co..  Cheapside. DcclTI. 

Colls.  Robert  RusselC  8oath*iU«,  Wandsworth  Boi^Co^ 
Merchant.  ^«,  Off.  Ass..  IFotttr  A  Co.,^2«id5 
tnn,  Chanceiy  Lane.    Not.^.  /«■»««• 

Cutl^,  l»hijip,  sen.,  Bwell.  nev  Spaom.  Suirey,  MUlcr. 

.rt.  J^«"''T*?"^»*'^'«  Street:  GoMsmld,  Off.  Ass.   Btc.l! 

Clark,  David.  New  Broad  Street,  MerchSit.  SSiimXroil 
Am.,^  Ototnwi  k  6s^  Frederick's  Place.  OU  J««ry! 

Dubois,  John,  Chrbtehnrcb,  Middlesex,  Slk  Manubcturer. 
%^X'  O^"^:   PaneU,  Churob  Street,  SpIuIuIm; 

Jc,  Zephtrin,  Manchester,  Jacquard  Machine  Maker. 
es«M.   ^ler,  Lincoln's  Inn  Fields :    ffctettr,  Man- 
Chester.    Dec.  1. 
Dalbv,  Samuel,  Fleet  Stree|,  Boot  and  Shoe  Maker.    Oilson. 

Davb,  Alfred,    Arundel^  .Sanex,    Chemist  and  Drunlst 


"^S 


a  ;—•-«»    '^r»"*'*U,..'?'»"^»    Chemist  and  Drunlst. 

^oW Arundel:  mUer  &  Co.,  Raymond  Buil&gs. 

Gray's  Inn.    Dec.  16.  *^ 

Dudley,  Thomas,  Coseley,8edgley,  Stafford,  Grocer.  WTUie- 

Dil^id.  ***•  Holborn:  ffe««M,'Westbromwlch. 

Gernsh,  Peter,  Ross,  Hereford,  Cheese  &  Bacon  Factor  and 

Horse  Dealer.       SmUh   ft   So*.  Southampton  Street, 

Bloomsbury  Square  8  /lim/»ys,  Hereford.    Nov.  84. 
Gray,  Samuel,  Rose  Street.  Covent  Garden,  Baker.    PcwmI/. 

Off^Ass^:    CneUiUe  &  Co.,  Symond^'  Inn,  Chimcay 

Goodwin',  Simeon,  Birmingham.  6rt>cer.      .lasieii  *  Ce« 
Raymond  Bttiidings.  Gray's  Inn :  Ltfmn,  Blrmingkwii^ 
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Oripper,  Wm.,  Chipplnff  Barnet,  Hertford,  Innkeeper  uid 

Brewer.     Grent,  Off.  An.;    jidUngton  &  Co.,  Bedford 

Htm,    Not.  24. 
Henderson,  Cbarlet  Paton,    Mancbctter,   Merchant   and 

CommUsion  Agent.      Afttee  &  Co.,  Temple:    PoUer, 

Manchester.   Not.  34. 
Heath,  James.  Birmingham,  Lamp  Manufacturer.    Nartom 

&  Co.,    Gray*fl  Inn   Square:   Harrlmm,  Birmingham. 

Not.  27. 
Hollingdale,  Richard,  Strood,  Kent,  Grocer  and  Cheese- 
monger, and  Trader.     Dcdt,  Northumberland  Street, 

Strand:  Ciar Jr,  Off.  Ass.    Dec.  8. 
Hall,  Thomas  Hulland,  Derby,  Lime  Burner.      WoUtom, 

FumWal*s  Inn  :  Maue$,  Derby.    Dec.  8. 
Hill,  Thomas,  Bow  Church  Yarn,  Commission  Agent  and 

Factor.    TWracr  Jc  Co,  Basing  Lane,  Bread  Street :  Jokm^ 

soa.  Off.  Ass.    Dec.  18. 
Home,  Richard,  Hadnal.  Salop,  Innkeeper.    Clarkt  h  Co., 

Lincoln's  Inn  Fields:    WiUiawu  bk  Co.,  Shrewsbury. 

Dec.  18. 
Imcson,  James,  Fenckurch  Street,  Stationer.     GiUom,  Off. 

Ass. :  Bolton,  BlooOBsbury  Square.    Dec.  4. 
Jermyn,  James  Heniy,  Threadneedle  Street,  Hasler.    6U. 

soa.  Off.  Ass. :  Rted,  Bread  Street,  Cheapside.    Dec.  18. 
Jones.  Richard,  Whitechapel  Road,  Boot  and  Shoe  Maker. 

Tknur  k  Co.,  Basing  Lane,  Bread  Street :  Jokmiam,  Off. 

Ass.    Dec.  1. 
Johnson,  James,    High  Street,  Bloomsbury,  Bookseller. 

Groom,  Off.  Ass. :   Soanter  k  Co.,  Bond  Court,  Wal- 

brook.   Dec.  II. 
Jones,  George,    Shad  Thames,  Horsleydown,  Soathwark, 

Surrey,  WhaHlnger  It  Granary  Keeper.  Orttm,  Off.  Ass.: 

Dofkneif,  Honieydown  Lane.    Dec  II. 
Xing,  Mary,  and  Williuro  King,  Kingsley,  Hants,  Millers. 

PttmM,  Off.  Ass. :   7ovae  &  Co.,  Broad  Street,  Build- 

Inn.    Dec.  1. 
Ceat.  Ebenezer,  Hatfield.  Hertford,  Farmer.    GrooM,Off. 

Ass. :  Hotufrag,  Poland  Street,  Oxford  Sficet.    Dec.  4. 
KIrchner,  Johii.  Brighton,  Music  Seller  and  Sutioner.   Jt. 

tree  k  Co.,  Brighton.  Sow<oa  k  Co.,  Great  James  Street, 

Bedford  Row.    Dec.  4. 
Last,  Wm.,  Manster  Street,  Regent's  Park,   Coal  k  Com 

Merchant.     Bart,  Essex  Street,  Strand  :  GroAaai,  Off. 

Ass.    Not.  34. 
LeTi,  George,  Pinners*  Hall,  Great  Winchester  Street,  Mer- 
chant.   Borne  k  Co.,  John  Street,  Bedford,  Row :  Clark, 

Off.  Ass.    Not.  27. 
Lister,  John,  Kinnton-upon-Hull,  Brewer.     Waimdeg  k 

Co.,  Chancery  Lane :   Cotorr,  Hull.   Dec  1. 
Levey,  Abraham,  commonly  called  and  known  by  the  name 

of  Abraham  Lerey  Lewis,  Ramigate,  Kent,  Dealer  in 

Fancy  Goods  &  Jeweller.      Abbott,  Off.  Ass.:   Spjftr, 

Broad  Street  Buildings.      Dec.  8. 
Uttle^  George,  Church  Street,  Lisson  GroTC,  Com  Dealer. 

Edwarda.  Off.  Ass.:  HUL  Mark  Lane.    Dec.  8. 
Lerien,  Beniamin  GoldimiJ,  Bishopseate  Street,  Oilman. 

Xriwio,  Gmt  Coram  Street,   Rnssell  Square;   Jokmaom, 

Off.  Ass.   060*. 
lATi,  Isaac.  Old  Bmad  Street.  Merchant.    Peartek  Co., 

St.  Swithin's  Une :  Clark.  OS.  Au.    Dec.  U. 
Lewis,  George,    and    William    Garrard,    HaTerfordwest, 

Linen  Drapers.   JeaMmt  k  Co.,  New  Inn  :  Clarke  k  Co., 

Bristol.    Dec.  II. 
•Lyons,  Joseph  Charles,  LiTcroooI,  Commission  Merchant. 

BfttclutocI;  k  Co,,  Temple :    Deoae  k  Co.,  Liierpool. 

Det'.ll. 
Malson,  Henry,   Sandal  Magna,  York.  Wine  Merchant. 

Hardwick  k  Co.,  Lawrence  Lane,  Cheapside :  Messrs^ 

Letj  Leeds. 
Moas,  Joseph  Ferdinand,    Chester.  Wharfinger  and  Coal 

Merchant.  CaairaA,  Chester :  WiUiaau,  Raymond  Build. 

ings,  Gray's  Inn.    Dec.  1. 
Manley,  Wm.,  Topsham,  DeTon,  Rope  Maker.    Ford,  Exe- 
ter.   Dec.  4. 
Marsh,  John,  Chesterfield,  Derby,  ScrlTcner.    Smitkum  k 

Co..  Southampton  Buildings  :  Messrs.  Hutddneom,  Ches- 
terfield.   Dec.  4. 
Mayor,  George,  and  George  Samuel  DoTe,  Little  Distaff 
Lane,  London,  Spice  Merchants.    CkamberB,    Austin 
Friars  :  Graham,  Off.  Ass.    Dec.  8. 
Mnggeridge,  Wm.John,  TrinltyStreet,  Rotherfailhe.  Surrey. 

Brewer.    Harpwr,  Kennington  Cross :   Lackirngtom,  Off. 

Ass.    Dec.  15. 

,  Pjrederick  John,  West  Strand,  Bookseller.    fFkO- 
tftoM,  DeTonshire  Street.  Queen  Square:    Gold$wM, 
.ITAss. :  Afilae  k  Co.,  Temple:   Rjfcrqft,  LfTerpool. 
Dec.  15. 


Nunall,  John,  Nottingham,  l4u:e   Manufacturer.     Oapttp 

Raymond  Buildings,  Giay's  Inn.    Plmker,  Hardwick^ 

Dei  by.    Not.  34. 
Nerln,  John.  Seven  Oaks.  Kent,  Ironmonger.    Gihmm,  Off. 

Ass. :  ^(lcM«,8t.  Mildred's  Court,  Pnultry.  Not.  27. 
Nicholson,  Jeremiah,  sen.,  EasUioipe  Southwell,  Nntiing- 

ham.  Builder  and  Stone  Mason.    VaUamce,  Essex  Street* 

Strand  :  Skeltom,  Nottingham.  Dec.  18. 
Polfteman.  John.  High  Holborn,  Victualler.  Gttsea,  Off. 

Ass :  Walker  k  Co.,  Austin  Friars.    Dec.  1. 
Parens,  Wm.,  Quadrant,  Regent  Street,  Billiard  Table 

Manufkcturer.  Mmger,  Off.  Ass :  BuU,  Holies  Street, 

CaTcndish  Square.   Dec.  4. 
Potter,  Frederick,  Manchester,  Merchant  and  Yam  Dealer, 

Jokmon  k  Co.,  Temple :   SedJoa  k  Co.,  Manchester. 

Dec.  15. 
Potter.  William,  Wooton-under-Bdge,  Gloucester,  Watch 

Maker  and  SilTenmith.     Lemit,  Field  Court,  Gray's 

Inn  :  DaAeriy,  Dursley.    Dec  16. 
Robinson,  John,  Birmingham;  Jobbing  Smith  and  Button 

Maker.    Justen  k  Co.,  Raymond  Buildinp,  Gray's  Inn  : 

Ijfevre,  Birmingham.    No*.  37. 
Rose,  Wm.,  and  James  Turiey,  Coseley,  Sedgley,  Stafltord, 

Timber  Merchanu.  IFMieAoase,  Castle  Street,  Holborn  . 

HoUamt,  Westbromwich.    Not.  27. 
Rodie,  Alexander,  Ely,  Cambridge,  Tea  Dealer  and  Grocer. 

J'bir,  Finsbnry  Circus )  iini4(cy,  Cambridge.   Nov.  37. 
Radcllffle,  Augustus,  and  George  Edwafds,  Salford.   n«av 

Manchester,  Wine  Merchants.       Michael,  Red   Lion 

Square:  BoocJL  Manchester.    Dec.& 
Rowlands,  John,  Hereford,  Draper.  JoAuon  Jc  Cow,  Temple. 

Srifi/o«&  Co.,  Manchester.    Dec.  U.  ^     ^ 

Richardson,  James,  Leeds,  York,  Money  ScnTener,  Book- 

selli^  and  Publisher.    Tkamp$om,  St.  Mildred's  Court* 

Pbuliry.    Dec.  15.  .  ^    . 

Smith,  James,  Kuf  by,  Warwick,  Dealer  in  Com  and  Coals. 

PtUUrk  Co.,  Carlton  Chambers,  hcgent  Street.    Not. 

34. 
SImmonds,  Herbert,  Lamb's  Conduit  Street,  SiWeoimith  k 

Jewrller.     PkiUipt,   Siie  Lane  |   tMckirngtom,  Off.  Ass. 

Not.  27.  «      ,^ 

Sarace,  Thomas,  sen..  Red  Lion  Street,  ClerkenwrH,  Waick 

Maker.    Grem,  Off.  Ass.:  iFiaker,  Queen  Street,  Cheap- 
side.    Not.  27.  .        ^  „_  , 
8anderK>n,  Cliaries,  Princes  Street,  HanoTcr  Square,  Hotel 

Keeper.    Gadodem,  FuralTal's  Inn:    Jokmum,  Off.  Asa. 

Decfl. 
Smith,  William   Selby,   York,  Clertt  or  Warehouseman. 

Jagaee  k  Co.,  Ely  Place :  Croulef,  Bradford.    Dec-  !• 
Shott^illiaro,  and  William  RlcharirHoney,Shad  rhamea. 
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and  of  Gainsford  Street  and  Thomas  Street,  Horsley- 
down, Southwark,  Surrey,  Wharfingers  and  Graaafy 
Keepen.  Peaadi,  Off.  Ass. ;  DoagkMtjf,  Horseleydown 
Lane.    Dec.  8. 

Sadd.  Thomas,  Bungay.  Suffolk,  Grocer.  Steveas  k  Ca^ 
Uttle  St.  Thomas  AposUe:  GoUsmia.  Off.  Ass.   ^I>fc.S- 

Turiey,  Richard,  HiphAelds  Iron  Foundry,  Stalford,  Iron- 
master. Bertram,  Old  Broad  Street :  SaiitA,  Walsall. 
NoT.27.  .... 

Turabull,  Charies,  Newcastle-upon-Tyne,  CommissionAgent 
and  Draper.  I>«na  &  Co.,  Raymond  Buildings,  Gray^ 
Inn :  IVik$aa  or  Wuttau,  Newcaatle-upon-Tyne.  No^'^T. 

Thomas.  Wm.,  Foley  Place,  Great  Portland  Stteet,  c^ford 
Square  [Street],  Tailor.  PhUlipt,  Siae  Lane,  Bucklers- 
hury :  JoAasoti,  Off.  Ass.    Dec.  8.  ^  _  _ 

Tulley,  James,  HiKh  Holborn,  Basaar  Keeper.  Creea,  Off. 
Ass.:  L%d.  Cheapside.    Dec.  8.  ...» 

Vain,  EdwariC  Southampton,  Brewer  and  Retailer  of  Beet. 
IFMcctorcA  k  Co.,  Southampton  :  AfaJkiasen  k  0».« 
Temple.    Not,  37.  „ 

Watkins,  Henry  Charles,  Pendleton,  Lancastei,  Brewer, 

and  of  Manchester,  Porter  Dealer  and  Spirit  Merchant. 

mtUa  k  Co.,  Tokenhouse  Yard:   Atkimum  k   Co.,  or 

■    Jojfnaou,  Manchester.     Dec.  1.  .  n      ^ 

Wamer,  Richard,  Beccles,  Suflblk,  Innkeeper  and  Hoiae 
Dealer.    Ctorlw,  Beccles.    Dec.  1.  ^  ,^   ^^    _^. 

Wright,  John,  SUTtley,  near  Chesterfield,  Derby.  Brush 
Manufacturer.  TVfafoa.  Nicholas  Lane,  Lombard  Sueei. 
LaciKartoa,  Ofl.  Ass.    Dec.  8.  ^  r^.^^. 

Williams,  Wm.  Patrick.  INewton  Abbott,  Deron,  vrKpet. 
Belcher,  Ott.  Am.  -  Comec^br^  Copthall  Court,  Ihiiag- 
morton  Street.    Dec.  8.  ^  ..    .._ 

Walker,  Thomas,  Darlington,  Durham,  Tailor.  Mewtmrm, 
Ely  Places  Monhmm  &  Co.,  Darlinston.    Dec.  II. 

Weiherell.  Bsi^lamin  John,  Walk  Mill,  Osmotheriey/Vork^ 
.  Btoachcr.  BaUk  Co.,  Bow  Church  Yard  :  Ga/tai<  k 
Co.,  Yarm,  Yorkshire.  Dec.  15. 


Stie  Eeaal  0hitv\^tv* 


SATURDAY,  JANUARY  2, 1836. 


— —  •*  finod  mafris  ad  nos 

Pntinet,  et  neacire  malom  eat»  agitamus. 


HOKAT. 


SIR  EDWARD  SUGDEN  AND 
CHANCERY  REFORM.* 


We  are  happy  to  find  that  the  subjects  to 
which  we  have  lately  called  the  attention  of 
our  readers — the  state  of  the  Court  of  Chan- 
cery and  the  Appellate  Jurisdiction  of  the 
House  of  Lords— have  been  brought  before 
the  puUic  in  a  pamphlet  by  Sir  Edward 
Sagden,  We  are  sure  that  he  is  perfectly 
sincere  when  he  says  that  he  does  not  write 
*'  as  a  party  man,  bat  as  a  lawyer,  whose 
experience  may  entitle  hhn,  and  whose  love 
for  his  profession  and  the  deep  interest 
which  he  feels  for  the  judicial  institutions 
of  the  country  induce  him,  to  draw  the  at- 
tention of  the  Head  of  the  King's  govern- 
ment to  the  manner  in  which  the  judicial 
equity  of  this  country  is  now  administered/' 
— at  the  same  time,  unconsciously,  the  par- 
tisan will  sometimes  peep  out.  Sir  Ed- 
ward Sugden's  object  seems  rather  to 
expose  the  inconvenience  and  mischief  of 
the  present  arrangement,  than  to  propose 
any  remedy  for  them.  He  admits  that "  all 
men  appear  to  agree  that  the  appellate  ju- 
risdiction requires  revision ;"  but  he  objects 
to  any  plan  which  has  as  yet  been  brought 
forward  for  the  alteration  of  the  present 
system,  neither  has  he  any  panacea  of  his 
own  to  propose,  unless  it  be  a  recommenda- 
tion that  ihe  Court  of  Review  should  be 
abolished,  and  a  new  Equity  Court  esta- 
blished in  its  stead.  He  acutely,  and  with 
an  unshrinking  hand,  lays  bare  tiie  evils  of 
the  existing  commission.  He  commences 
by  blaming  Lord  Melbourne  for  not  having 
better  arranged  his  legal  forces.  *'  The 
country  had  a  right  to  expect  you  to  be 
prepared  to  carry  on  the  government  upon 


•  "  A  Letter  to  the  Right  Honorable  Vis* 
count  Melbourne,  on  the  present  State  of  the 
Appellate  Jurisdiction  of  the  Court  of  Chan^ 
cerv  and  House  of  Lords.  By  the  Right  Hon. 
Sir'Edward  Sugden."    Murray:   1835. 
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a  sure  footing ;  for  your  own  successful  ef- 
forts—I  speak  of  your  party  generally — had 
prepared  the  way  for  your  return  to  office, 
and  you  cannot  therefore  have  been  taken 
by  surprise.  *  *  *  There  are  but  two 
great  duties  which  the  state  has  to  provide 
for :  our  security  against  external  aggres- 
sion, and  the  due  administration  of  the  laws : 
for  the  latter  y&ur  Lordship* 8  party  do  not 
appeigr  to  have  been  prepared," 

We  so  fuUy  agree  with  every  word  of  the 
following  remarks,  that  we  are  anxious  to 
incorporate  them  in  our  pages;  and  this 
must  be  our  excuse  for  the  length  of  the 
extract.    The  Italics  are  our  own. 

"  The  arranf^ement  which  your  Lordship 
made  was  objectionable  on  many  grouiidis. 
The  other  occupations  of  the  first  and  second 
Lords  Commiisiont^rs,  the  nature  of  their  ju- 
risdictions aod  of  the  additional  office  which 
they  were  cdled  upon  to  fill,  alike  pointed  out 
the  impropriety  of  the  aj^pointmeuts.  The 
placing  of  the  Great  Seal  in  comminsion  was 
of  itself  an  act  which  nothing  but  an  over- 
ruling necessity  could  justify.  The  public  is 
not  aware  that  any  such  necessity  existed. 
There  are  few  men  of  property  upon  whose 
most  important  interests  Courts  or  Equity  do 
not  at  some  time  adjudicate;  every  man  there- 
fore looks  with  ao  anxious  eye  to  the  manner 
in  which  the  judicial  duties  are  provided  for. 
The  important  duties  assigned  to  a  judge  sit- 
ting in  appeal,  point  to  the  necessity  of  appoint- 
iug  to  the  office  not  merely  a  competent  person, 
but  one  in  whom  the  Bar  has  conndence  ;  for  if 
the  Judge  has  not^the  confidence  of  the  Bar,  he 
will  not  acquire  that  of  the  suitors.  The  law,  as 
he  propounds  it,  should  be  the  rule  for  all.  The 
greatohlect  of  anappellatejurisdictionisatoncc 
to  satisfy  the  justice  of  the  individual  case,  and 
to  keep  the  precedents  uniform,  and  afford  a 
standard  for  the  inferior  jurisdictions,  and  a 
sure  guide  for  the  practising  lawyer.  fFhilst  the 
law  ii  unsteadily  administered,  no  man  at  the  bar 
cares  tit  give  a  decided  opinion ,  because  He  can- 
not  depend  upon  the  Judge,  and  he  justifies  him- 
self  to  the  solicitors  and  the  clients  upon  that 
ground.  Every  thing  upon  tchwh  any  possible 
doubt  can  be  raised  is  thus  forced  into  court,  and 
the  very  means  adopted  to  ensure  safety  in  the 
M 


154 


Sir  Edward  Svgden  and  Chancery  Reform. 


pnrtkvlur  caie^  increaifg  the  general  mhcktef, 
until  the  late,  instead  of  a  blessing,  becomes  a 
curse  to  the  people    To  the  first.  Jud^e  of  Ap- 
peal in  this  couutry  is  assigned  the  highest  sta- 
tion, in  order  to  give  to  his  decisions  all  the 
weight  which  power  and  dignity  can  add  to 
their  intrinsic  merits.    It  is  the  liomage  which 
the  State  pays  to  the  Lnw.  -  Sueh  a  Judge  may 
properly  take  all  the  aid  he  can  acquire  upon 
particular  cases,  but  the  law  will  not  be  satistac- 
torily  administered  unless  his  own  opinion  be  the 
most  honoured,  and  that  he  act  upon  it  so  as  to 
preserve  one  uniform  rule.   Fixation  in  matters 
of  law,  al)ove  all  things,  tends  to  prevent  litiga- 
tion, and  to  make  a  people  contented.  Now  this 
requires  a  singlenessof  mind  and  purpose,  a  uni- 
ty which  is  not  to  be  hoped  for  where  the  Great 
2^eal  U  put  into  commission,  although  where  the 
first  Commissioner  is  an  Equitv  Lawyer  of  repu- 
tati>»n,  to  whom  the  others  will  defer,  the  mis- 
chief may  be  lessened ;  still  it  is  a  step  injuri- 
ous to  the  particular  suitors,  and  to  the  general 
administration  of  the  law.    llie  Commissioners 
are  suddenly  brought  together,  and,  as  the  ap- 
pointment is  for  a  temporary  purpose,  their  de- 
cisions carry  but  little  weight  witn  them.    It  is 
known  that  thev  are  Judges  of  that  Court  but 
fbr  a  day.     They  can  hardly  venture  to  do 
more  than  satisfy  the  exigency  of  the  moment. 
Their  successor  may  unravel  much  of  their  la- 
bours.   It  is  not  a  light  calamity  to  have  the 
law  of  the  country  unsettled  and  perfunctorily 
administered  for  several  months.    The  putting 
of  the  Great  Seal  into  commission  is  therefore 
of  itself  an  evil;  but  this  evil  maybe  aggravated. 
'*  A  century  had  elapsed  since  a  Master  of 
the  Rolls  had  been  appointed  a  Lord  Commis- 
sioner.   Of  the  four  Commissions  issued  since 
17^5,  in  two  the  Chief  Justice  of  the  Common 
Pleas  was  first  Commissioner,  and  in  the  other 
two  the  Lord  Chief  Baron.    The  nature  of  the 
office  of  the  Master  of  the  Rolls  rendered  his 
appointment  as  a  Lord  Commissioner  highly 
objectionable.      In    1813  a  Vice  Chancellor 
was  created,  inferior  in  rank  to  the  Master  of 
the  Rolls,  but  co-ordinate  with  him  in  juris- 
diction; each  decides  the  cases  before  him, 
not  subject  to  the  control  of  the  other.    The 
decisions  of  either  are  cited  as  authorities 
which  the  other  may  adopt  or  reject,  just  as 
he  thinks  them  well  or  ill  decided,  and  the 
constitution  has  afforded  a  higher  authority  to 
rectify  their  errors,  and  settle  the  disputed 
points.     This  new  appointment  rendered  it 
still  more  objectionable  to  appoint  the  Master 
of  the  Rolls  a  Lord  Commissioner,  and  the 
objection  would  applv  with  at  least  equal  force 
to  the  Vice  Chancellor.    The  present  com- 
mission, your  Lordship  is  aware,  is  constituted 
of  the  Master  of  the  Rolls,  the  Vice  Chancel- 
lor, and  a  learned  Common  Law  Judge.  Does 
this  conjunction  remove  the  objection  ?    By 
no  means ;  for  as  it  was  foreseen  that  if  they 
sat  in  judgment  upon  their  own  decisions, 
they  would  hardly  be  prevailed  upon  to  agree 
to  a  reversal,  however  necessary,  an  arrange- 
ment was  made  that  one  of  the  Equitv  Judges 
should  sit  with  the  Common  Law  Judge  to 
review  the  decisions  of  the  other  Equity  Judge. 


Now  no  plan  could  be  more  open  to  censure. 
It  has  a  tendency  to  place  the  two  Equity 
Judges  in  a  continual  conflict — to  induce  them 
to  affirm  each  other's  decisions,  from  the  dread 
of  having  their  own  reversed,  or  to  reverse,  in 
order  to  place  themselves  on  a  level  with  the 
other  branch  of  the  court  where  reversals  hare 
already  taken  place.  It  is  no  answer  to  these 
objections,  that  nothing  of  this  sort  may  have 
occurred ;  that  the  characters  of  the  learned 
Judges  afforded  a  sure  guarantee  that  it  would 
not  happen ;  that  a  Judge  would  disregard  his 
judicial  duty  who  should  so  act.  I  am  speak- 
ing of  human  nature,  and  no  man  ought,  ud- 
necessarily,  to  be  placed  in  a  situation  in  which 
a  conflict  may  arise  between  his  duty  and  his 
feelings.  In  another  view,  the  appointment  is 
still  more  objectionable ;  for  a  reversal  by  such 
a  tribunal  carries  with  it  no  higher  authority 
than  the  original  decision;  each  was  pra- 
nounced  by  a  Judge  of  coequal  jurisdiction 
daily  and  concurrently  exercised.  The  de- 
cision on  the  appeal,  therefore,  instead  of  set- 
tling the  point  of  law,  merely  raises  a  contei^ 
tion  between  the  two  Judges,  who  may  still,  in 
their  several  jurisdictions,  go  on  deciding  ac- 
cording to  their  respective  opinions,  until  a 
permanent  and  paramount  Judge  of  Appeal 
settles  the  point.  It  really  is  establishing'  a 
perpetual  see-saw  between  the  two,  instead  of 
a  controlling  power  over  both.  1  have  assumed 
that  the  two  Equity  Judges  in  reality  deci<ie 
the  appeals  from  each  other's  decisions,  be- 
cause, although  each  has  the  assistance  of  the 
same  able  and  enlightened  Judge,  yet,  as  he 
has  had  no  experience  in  Equity,  I  suppose 
that  he  would  in  a  great  measure  be  guided  by 
the  Equity  Judge  with  whom  he  sits. 

"  There  happens  to  exist  a  difference  of 
opinion  between  the  two  Equity  Judges  upon 
an  important  point  of  frequent  occurrence ; 
viz.  whether  the  trust  for  the  separate  use  of 
a  married  woman  is  valid  beyond  the  particu- 
lar  marriage.  This  point  came  a  second  time 
before  one  of  them  in  his  own  Court  since  the 
commission  issued,  and  he  was  asked  from 
the  Bar  to  make  a  decree  contrary  to  his  own 
opinion,  because,  if  he  pronounced  it  accordk 
ing  to  his  opinion,  there  would  be  an  appeal 
upon  which  the  other  Equity  Judge  would  sit, 
and  he  would  reverse  the  decree !  Now  look 
for  a  moment  at  the  situation  in  which  the 
suitor  mi^ht  be  placed.  The  Master  of  the 
Rolls  decideb  against  the  validity  of  the  trust: 
upon  an  appeal  the  Vice  Chancellor,  with  the 
assistance  of  the  third  Lord  Commissioner, 
reverses  the  decision.  The  Vice  Chancellor, 
in  his  own  Court,  then  decides  the  point  in 
favour  of  the  continuance  of  the  trust ;  that 
decision  is  in  its  turn  appealed  from,  and  comes 
on  before  the  Master  of  the  Rolls  and  the  third 
Lord  Commissioner ;  and  the  former  Judge 
adheres  to  his  opinion,  so  that  there  can  be  no 
order  made.  Ihis  is  not  an  improbable  case, 
and  it  is  not  a  satisfactory  mode  of  settling 
the  law  of  property.  There  were  other  r«i- 
som  against  the  plan  of  great  weight ;  both  of 
the  Eguitp  Judges  had,  at  the  time  0/  their  ap- 
pointment, more  business  of  their  own  Courts 
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Cp/W  thwrn  Ihnn  tkey  could  well  manage.  7%e 
number  of  eases  hefure  the  Master  of  the  Rolls 
tfl  the  end  of  HUvrn  Term  1835  was  193  ;  the 
number  before  the  Fice  Chnncellor  at  the  same 
period  was  242,  both  exclusive  of  petitions  and 
motions.  These  numbers  I  take  from  the 
priated  retnrn  to  the  House  of  Commons. 
They  do  not  include  causes,  &c.  which  were 
abated  or  stood  over,  although  they  may  come 
into  the  paper  again  at  any  moment,  and  should 
be  treated  &>  aciual  arrears.  I  may  observe 
that  the  number  of  causes,  &c.  in  the  Court  of 
Chancery  when  the  office  of  Vice  Chancellor 
was  created,  was  only  218,  and  there  was  no 
undue  pressure  at  the  Rolls.  //  might  easily 
have  been  foreseen  that  the  additional  duties 
thrown  upon  these  tteo  Equity  Judges  by  ap- 
pointing them  Lords  Commissioners,  would 
increase  the  arrenr ;  and  accordingly,  when 
the  sittings  closed  for  the  long  vacation,  the 
number  befitre  the  Master  of  the  Rolls  was  280, 
before  the  Fice  Chnncellor  252 ;  and  the  latter 


before 
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^'e  had,  besides,  many  heavy  petitions,  and 

a  very  large  arrear  of  motions.  The  numbers 
which  I  have  just  stated  were  those  actusdly 
ready  for  hearing.  There  were  besides  twenty- 
three  eauses,  &c.  abated  and  standing  over  be- 
fore the  Master  of  the  Rolls,  and  sixty-one 
before  the  Vice  Chancellor.  On  the  li;th  of 
this  month  there  were  waiting  for  hearing, 
«)d4  causes,  further  directions,  and  exceptions 
ct  the  Rolls,  and  326  before  the  Vice  Chan- 
cellor, besides  motions,  &c. ;  and  there  were 
twenty-three  causes^  &c.  abated  and  standing 
over  before  the  Master  of  the  Rolls*  and  sixty- 
four  before  the  Vice  Chancellor ;  and  the  for- 
mer learned  Jndge,  notwithstanding  all  his 
diligence,  had  a  good  many  judgments  to  de- 
liver. This  is  a  formidalile  quantity  of  busi- 
ness, aD<l  requires  all  the  judicial  hours  which 
the  Judges  of  the  two  Courts  have  it  in  their 
powei  to  bestow,  and  they  ought  not  to  have 
other  duties  imposed  upon  them.  The  actual 
progress  made  during  the  whole  of  the  last 
term,  and  the  sitttings  after  it  to  the  14th  of 
this  month,  affords  no  hope  that  the  arrear 
can  he  subdued  in  a  reasonable  time,  and  the 
current  business  be  promptly  attended  to. 
The  Vice  Chancellor  was  so  much  impeded  by 
heavy  petitions,  &c.  that  he  heard,  during  the 
above  period,  but  rhirtv-five  causes  out  of  the 
general  paper.  The  Master  of  the  Rolls  heard 
eighty- seven.  These  learned  Judges  have, 
much  to  their  honour,  given  additional  time  to 
the  suitors  in  their  own  Courts ;  but  this,  again, 
leads  to  permanent  mischief.  In  my  appre- 
hension no  Judge  in  Equity  can  «it  for  more 
than  five  hours  a  <iay  regularly  with  advantage 
to  tbe  public.  There  are  few  days  which  will 
not  furnish  materials  for  consideration  out  of 
Court,  and  more  protracted  sittings  lead  to 
hasty  iudgroents,  or  to  great  delay  in  deliver- 
ing them.  The  Lords  Commissioners  may 
well  deserve  the  additional  remuneration  which 
tliey  receive,  but  I  refer  to  the  subject  only 
for  the  purpose  of  keeping  in  mind,  that  the 
cost  to  the  public,  all  this  time,  is  just  the 
same  as  if  they  realhr  had  an  efficient  Judge  of 
Appeal,  and  the  full  services  in  their  own 


Courts  of  Aie  two  Equity  Judges,  and  of  the 
third  Lord  Oommissioner  besides.'' 

These  observations  deserve  profound  at* 
tention.  The  grievances  complained  of  do 
iK>t  rest  on  party  grounds  :  they  are  of  the 
greatest  moment  to  the  suitor  and  the  pub- 
lic at  large ~  to  say  nothing  of  the  profes- 
sion— and  call  most  loudly  for  redress. 

Sir  Edward  next  turns  to  the  state  of  the 
Appellate  Jurisdiction  in  theHouse  of  Lords. 
He  is  strongly  opposed  to  any  separation  of 
the  duties  of  the  Lord  Chancellor.  He  con- 
siders that  the  effect  of  this  will  be  to  render 
the  Lord  Chancellor  a  mere  political  person, 
and  cites  the  opinions  of  Mr.  Canning  in 
1813,  and  Lord  Brougham  in  1830,  against 
the  alterations.  The  sentiments  of  the  latter 
have  however  been  very  much  varied  on  this 
subject,  and  he  has  declared  himself  quite 
as  warmly  in  its  favour  as  against  it^.  No 
one  ever  supposes  that  the  division  of  the 
duties  is  not  accompanied  with  great  diffi- 
culty :  the  question  is,  whether,  seeing  that 
the  evils  of  the  present  system  are  admitted 
by  all,  this  be  not  the  best  remedy. 

Sir  Edward  is  equally  opposed  to  turning 
the  Privy  Council  into  a  court  of  ultimate 
appeal.  "  I  believe,"  he  says,  "  it  (the 
Judicial  Committee)  has  worked  very  well 
for  the  immediate  objects  for  which  it  was 
created,  and  that  a  great  deal  of  business 
has  been  disposed  of;  but  as  a  Court  of 
Appeal,  to  sit  on  questions  of  Property  Law, 
I  think  it  objectionable,  on  account  of  the- 
uncertainty  of  the  persons  who  will  sit  in 
judgment."  He  prefers  the  House  of  Lords. 

'*  The  House  of  Lords  must  always  afford  an 
excellent  place  as  a  ("ourt  of  Justice.  If  the 
audience  is  not  large,  yet  the  Court  is  open  to 
all,  and  the  importance  of  the  place,  thedistance 
of  the  Counsel  from  the  Judfe,  if  I  may  so  call, 
him,  and  the  power  which  all  the  Lords  have  of 
attending,  afford  an  opportunity  of  being  heard 
to  advantage,  which  no  other  place  could  give. 
But  then,  not  only  should  tbe  Lord  Chancellor 
have  regularly  other  and  great  assistance  in  the 
House  in  hearing  appeals,  but  tbe  forms  of  a 
Court  of  Justice  should  be  more  strictly  ad-' 
hered  to.  Noble  Lords  should  not  feel  them- 
selves at  liberty  to  occupy  the  attention  of  the 
Lord  Chancellor  with  any  other  subject  during 
the  hearing ;  and,  above  all,  the  Lord  Chan- 
cellor should  give  to  the  argument  his  undivided 
attention.  I  know  that  nothing  discourages 
a  counsel  so  much  as  the  inatteution  of  a 
Judge  :  it  has  a  tendency  to  render  him  indif- 
ferent to  his  argument ;  for  it  is  very  distress- 
ing  when  one  of  great  labour  is  thrown  away ; 
and  if  he  persevere,  it  leads  to  repetition,  which 
in  its  turn  disgusts  the  J  udge ;  and  the  Court  and 
the  Bar  become  mutually  dissatisfied  with  each 
other.    If  a  Judge  give,' as  he  ought  to  do,  his 

»»~See  lo'lTorTTs. 


15C 


Sir  Edward  Sugden  and  Chancery  Reform.  -- Changes  in  the  Law, 


undivided  attentioa  to  the  argatnent,  be  encou- 
rapfes  the  diligent,  and  stimulates  the  indolent, 
and  he  can  always  interpose  with  prcipriety  when 
8  counsel  is  rambling  or  repeating  his  argument. 
The  great  object  of  a  counsel  must  be  to  iin- 
])ress  the  Judge  with  his  view  of  the  case ;  he 
always  desires  to  succeed  :  when  he  is  satisfied 
that  the  Judge  comprehends  him,  his  purpose 
is  answered.  It  is  made  a  ground  of  com- 
plaiot  now,  as  it  has  often  been  before,  that  the 
bar  speak  at  too  great  length.  One  cause  of 
this  may  be  the  great  competition  at  the  bar, 
particularly  within  the  bar,  aince  their  numbers 
have  received  such  large  additions.  I  believe 
the  true  way  to  recruit  the  inside  of  the  bar  is 
not  by  batches,  but  by  steadily  advancing  in- 
dividuals, as  their  claims  appear  by  the  exhi- 
bition of  talents,  learning,  good  conduct,  and 
a  command  of  business.  The  assistance  which 
^ould  be  given  to  the  House  of  Lords  in  a 
well-regulated  Court  of  Appeal,  would  at  once 
impress  upon  it  the  forms  of  a  Court  of  Jus- 
tice ;  and  as  the  highest,  from  which  there  is  no 
appeal,  it  would  feel  bound  to  give  its  atten- 
tion wholly  to  the  cause,  and  would  be  able 
readily  to  keep  counsel  to  the  points  really  in 
dispute.  It  is  not  often  possible  to  satisfy  the 
losmg  side ;  but  if  the  tl  udge  is  incompetent 
or  inattentive,  the  counsel  who  fails  is  sure  to 
complain :  his  dissatisfaction  quickly  commu- 
nicates itself  to  his  client,  the  suitor,  who  has 
not  the  consolation  which  an  attentive  hear- 
ing and  a  well-considered  judgment  would 
afford  to  Him.  Thus  men's  minds  are  soured, 
and  they  become,  not  without  reason,  discon- 
tented with  the  best  institutions  of  the  coun- 
try." 

.  Here  we  leave  the  present  subject.  The 
whole  pamphlet  deserves  the  attentioa  of 
the  lawyer ;  and  we  think  its  very  learned 
author  deserves  the  thanks  of  the  profession 
and  the  public,  for  making  his  sentiments 
thus  generally  known. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT.  (1835.) 

THE  ACT  FOR  TBE  RECOYERT  OF  TITHES. 

5  &  6  W.  4,  c.  74. 

The  act  recites  that  by  the  7  &  8  W.  3,  c.  6, 
it  ^vas  enacted,  that  two  or  more  justices  of  the 
peace  were  authorized  and  required  to  hear 
and  determine  complaints  touching  small 
tithes,  oblations,  and  compositions  subtracted 
or  withheld,  not  exceeding  forty  shillings :  and 
that  by  the  53  G.  3,  c.  127  ;  the  jurisdiction 
of  the  said  justices  was  extended  to  all  tithes, 
oblations,  and  compositions  subtracted  or 
withheld,  where  the  same  should  not  exceed 
ten  pounds  in  amount  from  any  one  person : 
and  that  by  the  7  &  8  W.  3,  c.  34,  provision 
is  made  for  the  recovery  of  great  and  small 
tithes  (not  exceeding  the  amount  of  ten 
pounds)  due  from  quakers,  by  distress  and 
sale,  under  the  warrant  of  two  justices :  And 


that  by  the  1  G.  I,  c.  6,  the  provisions  of  the 
said  last-mentioned  act  were  extended,  in  the 
case  of  Quakers,  to  all  tiihes  or  rates,  and  cus- 
tomary nghts,  dues  and  payments  belonging  to 
any  church  or  chapel :  And  that  bjr  the  53  G. 
3,  c.  127,  the  aforesaid  provisions  in  relation 
to  quakers  were  amended,  and  were  also  made 
applicable  to  any  amount  not  exceeding  fifty 
pounds :  And  that  by  an  act  of  the  parliament 
of  Ireland  of  the  seventh  year  of  the  reign  of 
King  George  the  third,  chapter  twenty-one, 
amended  and  extended  bv  an  act  of  the  parlia- 
ment of  the  United  Kingdom  of  the  fifty-fourth 
year  of  the  reign  of  King  Georj^e  the  third, 
chapter  sixty-eight.  similar  provisions  are  iu 
force  in  Ireland  for  the  recovery,  from  quakers, 
of  great  and  small  tithes,  and  customary  and 
other  rights,  dues,  and  payments  belonging  to 
any  church  or  chapel,   not  exceeding  fifty 
pounds  :  And  that  it  is  highly  expedient,  and 
would  further  tend  to  prevent  litigation,  if.  in 
the  cases  and  with  the  exceptions  hereinafter 
mentioned,  all  claimants  were  restricted  to  the 
respective  remedies  provided  by  the  9aid  re- 
<*ited  acts :  It  is  enacted,  that  from  and  after 
the  passing  of  tins  act  no  suit  or  other  pro- 
ceeding shall  be  had  or  instituted  in  any  of 
his  Majesty's  Courts  in  England  now  having 
cognizance  of  such  matter  for  or  in  respect  of 
any  tithes,  oblations,  or  compositions  withheld, 
of  or  under  the  yearly  value  of  ten  poands 
(save  and  except  m  the  cases  provided  for  in 
the  two  first-recited  acts),  but  that  all  com- 
plaints  touching  the  same  shall,  except  in  the 
case   of  quakers,  be  heard  and  determined 
only  under  the  powers  and  provisions  con- 
tained in  the  said  two  first-recited  acts  of 
parliament  in  such  and  the  same  manner  as  if 
the  same  were  herein  set  forth  and  re-enacted ; 
and  that  no  suit  or  other  proceeding  shall 
be  had    or  instituted  iu  any  of  his  Majes- 
ty's t  Courts  I  either    in   England   or  Ireland 
now  having  cognizance  of  such  matter,  for  or 
in  respect  of  any  great  or  small  tithes,  mod- 
uses,  compositions,  rates,  or  other  eccleoasti- 
cal  dues  or  demands  whatsoever,  of  or  under 
the  value  of  fifty  pounds,  withheld  by  any 
Quaker  either  in  England  or  Ireland  i  but  that 
all  complaints  touching  the  same,  if  in  Eng- 
land, shall  be  heard  and  determined  only  un- 
der the  powers  and  provisions  contained  in  the 
said  recited  acts  of  the  7  &  8  W.  3,  c.  34,  and 
the  53  G.  3,  c.  127,  in  the  same  manner  as  if 
the  same  were  herein  set  forth  and  re-enacted : 
Provided  always,  that  nothing  herein-before 
contained  shall  extend  to  any  case  in  which  the 
actual  title  to  any  tithe,  obktion,  composition, 
modus,  due,  or  demand,  or  the  rate  of  such 
composition  or  modus,  or  the  actual  liability 
or  exemption  of  the  property  to  or  from  any 
such    tithe,    oblation,   composition,    modus, 
due,  or  demand  shall  be  bond  fide  in  question, 
nor  to  any  case  in  which  any  suit  or  other 
proceeding  shall  have  been  actually  instituted 
before  the  passing  of  this  act. 

2,  That  m  case  any  suit  or  other  proceed- 
ing has  been'prosecuted  or  commenced,  or  shall 
hereafter  be  prosecuted  or  commenced  in  anv 
of  his  Majesty's  Courts  in  England  or  Ireland, 


Changes  in  the  Law, "^Notices  of  New  Books. 


157 


for  recovering  any  great  or  small  tithes,  modus 
or  composition  for  tithes  rate  or  other  eccle- 
siastical demand  subtracted,  unpaid,  or  withheld 
by  or  due  from  any  Quaker,  no  execution  or 
decree  or  order  shall  issue  or  be  made  against 
the  Dcrson  or  persons  of  the  defendant  or  de- 
fenaants,  but  the  plaintiff  or  plaintiffs  shall  and 
may  have  his  execution  or  decree  against  the 
soods  or  other  property  of  the  defendant  or  de- 
fendants ;  and  in  case  any  person  now  is  detain- 
ed in  custody  in  England  or  Ireland  under  any 
execution  or  decree  in  such  suit  or  proceeding, 
the  sheriff  or  other  officer  having  such  person 
in  his  custody  shall  forthwith  discharge  him 
therefrom ;  aud  the  plaintiff  or  plaintiffs  in  such 
suit  or  proceeding  shall  and  mav,  notwithstand- 
ing  such  discharge,  issue  any  otker  execution  or 
take  any  other  proceeding  for  recovering  his 
demand  and  his  costs  out  of  the  property,  real 
or  personal,  of  the  person  so  discharged. 
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A  Practical  Treatise  on  the  Boar  Laws ; 
with  an  Appendix  of  Forms  and  Statutes. 
By  P.  B.  Leigh,  Esq.,  Barrister  at  Law. 
Lbndon.     Maxwell,    pp.  727. 

Tbis  appears  to  be  a  very  good  compen- 
dium of  the  Poor  Laws,  including  the  alter- 
ations made  by  the  late  statute.  The  ge- 
neral scope  of  the  work  will  appear  from 
the  following  statement  of  the  author's  ob- 
ject: 

•*  This  work  comprises  every  branch  of  the 
Poor  Laws  which  fulls  within  the  jurisdiction 
of  justices,  or  can  form  a  subject  of  litigation 
at  sessions,  including  a  selection  of  forms 
adapted  to  the  late  act,  and  to  mo^t  of  the 
ordinary  occurrences  in  the  administration  of 
ihe«e  laws,  together  with  all  the  statutes  of 
practical  utility;  and,  for  the  advantage  of 
those  who  are  commencing  their  professional 
career,  or  who  at  country  sessions  may  not  be 
supplied  with  voluminous  books  of  reference, 
it  contains  information  respecting  the  practice 
at  sessions,  and  the  mode  of  conducting  ap- 
peals, with  a  compendium  of  such  parts  of  the 
law  of  evidence  as  are  most  likely  to  be  re- 
■quired  on  such  occasions.  The  cases  which 
nave  been  reporte<l,  after  the  work  went  to 

8res8,  and  the  decisions  which  occurred  in 
lichaelmas  term  last,  supplied  from  the  au- 
thor's manuscript,  will  be  found  in  the  Ad- 
denda. 

'*  In  order  that  the  work  might  not  be  ex- 
tended beyond  the  limits  which  utility  re- 
quired, those  subjects  respecting  which  the 
law  is  so  clearly  established  that  they  can  but 
rarely  give  rise  to  litigation,  and  those  licads 
of  settlement  which  have  been  pro!spcctively 
-abolished,  are  treated  in  a  more  summary 
manner  than  other  branches. 

•'  The  reports  of  all  cases  of  importance  are 
-gived  at  coosideruble  leogth,  thoie  parts  only 


being  omitted  which  could  not  assist  in  illus- 
tratxug  the  principle  upon  which  the  decision 
is  founded." 

Some  judgment  may  be  formed  of  the 
manner  in  which  Mr.  Leigh  has  executed 
his  task,  by  his  description  of  the  relief  af- 
forded to  the  poor  before  the  43d  of  Eliza- 
beth.   He  says, 

**  All  ancient  writers  agree,  that,  shortly 
after  the  establishment  of  Christianity  in  this 
country,  a  provision  for  the  maintenance  of 
the  poor  became  an  ecclesiastical  concern. 
According  to  some,  one-fourth,  and  after- 
wards, one-third,  of  the  tithes  were  appro- 
Sriated  to  that  purpose.  (See  4  Burn.  Jus.  5 ; 
[ennet.  Impropr.  14.)  But  it  is  said,  that  the 
portion  which  was  devoted  to  the  maintenance 
of  the  poor  was  a  matter  of  charity  rather 
than  of  right.  {Per  Lord  Loughborough,  C.  J., 
Steei  V.  Noughlon,  1  H.  Bl.  52.)  At  what 
period  this  portion  of  the  tithes  was  devoted  to 
other  purposes  does  not  clearly  appear.  On 
this  subiect  Blackstone  says,  'The  poor  of 
England,  till  the  time  oi  Henry  8,  subsisted 
entirely  upon  private  benevolence  and  the 
charity  of  well-disposed  Christians.  For  though 
it  appears  by  the  Mirrour,  that  by  the  com- 
mon law  the  poor  were  to  be '  sustdued  by 
parsons,  rectors  of  the  church,  and  parishioners, 
so  that  none  of  them  die  for  default  of  sus- 
tenance;' and  though  by  statutes  12  Ric.  2,  c. 
7,  and  19  Hen.  7>  c.  12,  the  poor  are  directed 
to  abide  in  the  cities  or  towns  wherein  they 
were  born,  or  such  wherein  they  had  dwelt  for 
three  years,  (which  seems  to  be  the  first  rudi- 
ments of  parish  settlements),  yet,  till  the  sta- 
tute 27  Hen.  H,  c.  25,  I  find  no  compulsory 
method  chalked  out  for  this  purpose ;  but  the 
poor  seem  to  have  been  left  to  such  relief  us 
the  humanity  of  their  neighbours  would  afford 
them.'  (I  Bl.  Com.  359.)  By  the  statute 
last  cited  the  churchwardens,  or  two  others  of 
every  parish,  were  to  make  collections  for  the 
poor  on  Sundays. 

"  By  5  &  6  Ed.  6,  c.  2,  the  minister  and 
churchwardens  were  annually  to  appoint  two 
able  persons  or  more  to  be  gatherers  and  col- 
lectors of  alms  for  the  poor.  By  5  Eliz.  c.  2, 
theparishioners  were  to  choose  their  collectors; 
and  by  14  Eliz.  c.  5,  the  appointment  was  to 
be  made  by  the  justices,  who  were  also  to  ap- 
point overseers.  And  the  18  Eliz.  c.  3,  is  to 
the  same  effect.  By  39  Eliz.  c.  3,  the  church- 
wardens of  every  parish,  and  four  substantial 
householders,  were  to  be  nominated  yearly,  in 
Easter  week,  by  two  justices,  and  called  Over- 
seers of  the  Poor.  Next  followed  the  43  Eliz. 
c.  2,  out  of  which,  says  Dr.  Burn;  more  litiga- 
tion and  a  greater  amount  of  revenue  have 
arisen,  with  consequences  more  extensive  and 
more  serious  in  their  aspect,  than  ever  were 
identified  with  any  other  act  of  parliament  or 
system  of  legislation  whatever.  (4  Burn.  Jus. 
5.)  By  tlus  statute  a  right  to  a  maintenance 
by  settlement  was  first  introduccii.  {Per  Lord 
LoughlfOrough,  C.  J.,  Steel  v.  Houghton  and 
Us.y  I  H.  Bl.  52).  It  forms  the  basis  of  the 
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nr  law  flyitem  at  this  day ;  under  it,  with  a 
alterations,  the  fund  for  setting  the  poor 
to  work,-  and  maintaining  those  who  are  un- 
able  to  do  so^  is  raised  (I  Nol.  6),  and  over- 
seers a[)pointed,  as  will  be  noticed  hereafter : 
with  reference  to  it,  Blackstone  says,  '  When 
the  principle  upon  which  that  salutary  statute 
Avas  founded,  was  neglected  and  departed 
from,  we  cannot  but  observe  with  concern, 
what  miserable  shifts  and  lame  expedients 
have  from  time  to  time  been  adopted,  in  order 
to  patch  up  the  fluws  occasioned  by  this  neg- 
lect.'   (I  Bl.  Com.  366.)*' 

To  this  example  of  the  author's  method, 
we  shaU  add  an  outline  of  the  contents  of 
the  work : 

Oncers  concerned  in  ihe  j4dministraiion  of 
*kt:  Poor  Laws, — 1.  The  Poor  Law  Commis* 
sioners.  2.  Guardians  of  the  Poor.  3.  Church- 
wardens and  Overseers.  4.  Piud  Officers.  5. 
Vestries. 

0/ihe  Poor  Rafe-'l,  Of  making  the  Rate. 
5?.  Inspection  of  the  Rate.  3.  Who  are  to  be 
rated.  4.  Whp  is  the  Occupier  within  the 
Meaning  of  43  Eliz.  6.  What  Property  is  rate- 
able. 6,  In  what  Place  Property  is  to  be  rated. 
7.  Principles  and  Proportions  of  the  Rate.  8. 
Of  Appealing  against  Poor  Rates.  9.  Dis- 
training for  Poor  Rates.  10.  Rate  in  aid. 
.  0/  Relief  to  the  Poor.--],  Liability  of  Re- 
latious  to  maintain  their  Families.  2.  Of  the 
Mode  of  relieving  the  Poor.    3.  Of  Bastardy. 

4.  Of  casual  Poor.     5.  Of  Scotch  and  Irish 
Poor. 

Of  Overseers'  Accounts. '--^,  Of  the  Time 
and  Manner  of  passing  the  Accounts.  2.  Of 
compelling  Overseers  to  Account,  &c.  3.  <  >f 
appealing  against  Overseers'  Accounts.  4.  Of 
Inspecting  their  Books,  and  Disallowance  in 
their  Accounts.  6.  Of  the  Jurisdiction  of  the 
Court  of  King's  Bench  over  the  Accounts  of 
Overseers. 

OJ  Settlement  in  General, 

or  Settlement  hj  Birth.^-l,  Of  Illegitimate 
Children.  2.  Of  Legitimate  Children.  3. 
Proof  of  Settlement  by  Birth. 

Of  Settlement  hy  Parenttire,  —  1.  Derived 
from  the  Father.  2.  Derived  from  the  Mother. 

5.  Of  Emancipation.    4.  Proof  of  Settlement 
by  Parentage. 

Of  Settlement  by  Mttrriage,-^] .  Of  the  Set- 
tlement of  a  Married  Women.  2.  Proof  of 
Settlement  by  Marriage.  3.  Of  Marriages 
under  26  G.  2,  c.  33.  4.  Of  Marriages  under 
4  G.  4,  c.  76.  5.  Void  when  the  Parties  are 
incompetent  to  marry.  6.  Not  void  by  Reason 
of  havmg  been  effected  by  the  Fraud  of  Parish 
Officers. 

Settlement  by  Hiring  and  Service,-^!.  Sta- 
tutory Provisions  and  general  Rules.  2.  Who 
may  gain  a  Settlement  by  Hiring  and  Service, 
&c.  3.  Of  the  Contract  necessary  to  gain  a 
Settlement.  4.  Of  the  Service.  6.  Of  a  Dis- 
solution of  the  Contract.  6.  Of  Residence 
under  the  Contract.  7-  Proof  of  Settlement 
by  Hiring  and  Service. 

Settlement  hy  Apprenticeship, — I.  Statutory 
Provisions— General  Rules.   2.  Of  the  Parties 


to  a  Contract  of  Apprendeeship.  3.  Of  ^ 
Binding  of  voluntary  Ararentices.  4.  Of  the 
Premium  and  Stamp  Duties.  5.  Of  Parish 
Apprentices.  «6.  Of  Apprentices  in  the  Se» 
Service.  7*  Of  imperfect  Contracts  of  Ap* 
orenticeship  not  operating  as  a  Hiring  and 
service.  8.  Of  imperfect  Coutractsi  deemed 
Hiring  and  Service.  9.  Of  the  Service  and 
Residence  under  the  Indenture.  10.  Of  the 
Assignment  of  an  Apprentice,  and  serving  dif- 
ferent Masters.  11.  Of  the  Assignment  of 
Parish  Apprentices.  12.  Of  the  btamp  Duties 
on  Assignments.  13.  Of  a  Dissolution  of  ihe 
Apprenticeship,  and  discharging  the  Inden- 
tures. 14.  Proofs  of  Settlement  by  Appren* 
ticeship. 

Settlement  by  renting  n  Tenement. — I.  Of 
Settlement  under  13  &  14  Car.  2,  c.  12.  1. 
What  is  a  Tenement.  2.  Of  the  Tenure  and 
Occupation.  3.  Of  the  Residence.  4.  Of  the 
Valuation.  II.  Settlement  by  renting  a  Tene- 
ment under  59  G.  3.  c.  50.  III.  Settlement 
bv  renting  a  Tenement  under  6  G.  4,  c.  57. 
IV.  Settlement  by  renting  a  Tenement  since 
March  30,  1831.  Proof  of  Settlement  by  rent- 
ing a  Tenement. 

Setil&ment  by  Estate.— \.  Of  the  Nature  of 
the  Estate  which  will  confer  a  Settlement.  2. 
Of  the  interest  which  the  Party  must  have  in 
the  Estate.  3.  Of  an  Estate  by  Devise,  and 
herein  of  Trust  Estates.  4.  Of  an  Estate  as 
Executor  or  Administrator.  5.  Of  an  Estate 
as  Guardian.  6.  Of  an  Estate  by  Marriage, 
and  herein  of  Tenant  in  Dower  ana  Tenant  by 
the  Curtesy.  7,  Of  au  Estate  by  voluntary 
Conveyance,  and  herein  of  an  Estate  by  Mort- 
gage. 8.  Of  an  EsUte  in  Remsdnder  and  Re- 
version. 9.  Of  an  EsUte  by  long  Possession. 
10.  Of  an  Estate  by  Purchase  under  9  G.  1,  c. 
7.  11.  Of  the  Residence.  12.  Proof  of  Set- 
tlement by  Estate. 

Settlement  by  Serving  an  Office. — I.  Statu- 
tory Provisions.  2.  Of  the  kind  of  Office.  3. 
Of  the  Appointment  and  Placing  in  Office.  4. 
Of  serving  the  Office,  and  Residence.  5.  Proof 
of  Settlement  by  Office. 

Settlement  by  Payment  of  Tnxes  and  Rates, 

1.  Statutory  Provisions.  2.  What  Taxes  are 
within  the  Statutes.  3.  Of  the  Rating  and 
Payment  of  the  Rates.    4.  Of  Residence. 

Of  Certificates. — 1.    Statutory   Provisions. 

2.  Form  of  the  Certificate.  3.  Of  delivering 
the  Certificate.  4.  To  whom  the  Certificate 
extends.  5.  Of  the  Effect  of  a  Certificate.  6. 
Of  the  Determination  of  a  Certificate. 

Relief,  how  far  Evidence  of  a  Settlement. 

Effect  of  an  Order  of  Removal  unappealed 
from. 

Of  Removinsr  the  Poor. — 1.  Statutory  Pro- 
visions. 2.  Who  may  be  removed.  3.  Of 
making  an  Order  of  Removal.  4.  Form  of  the 
Order.  5.  Execution  of  the  Order.  6.  Of 
Suspending  the  Order.  ?.  Of  Returning  after 
Removal. 

Of  Appealing  against  an  Order  of  Removal* 
— 1.  Who  may  Appeal,  and  to  what  Sessions* 
in  point  of  Jurisdiction.  2.  Time  of  Appeal- 
ing— the  next  Sessions.  3.  Notice  of  Aopeal. 
4.  Of  respiting  or  adjourning  an  Appeu.    5t 
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Of  Kotice  to  try  a  respited  Appeal.  6.  Of 
heariog'  and  (ietefinining  an  Appeal.  7,  Of  the 
Authority  of  the  Setfsions,  in  respect  of  Ap- 
peals. 8.  Of  Amendments  which  the  Sessions 
may  make  in  an  Order.  9.  Of  the  Effect  of 
confirming  or  quashing  an  Order.  10.  Of 
mnting  and  stating  a  Special  Case.  II.  A 
Certiorari.     12.  Of  Costs  and  INIaintenance. 

0/  Evidenee.^l,  Compelling  the  Attend- 
ance of  Witnesses.  2.  Who  may  be  Witnesses. 
3.  Of  Examining  Witnesses.  4.  Nature  uf 
Evidence.  6.  Pablic  Documents.  6.  Of  the 
Judgments  of  Courts.  7-  Private  Wririnjfs. 
8.  When  Writing  must  be  stamped.  9.  Parol 
Evidence  respectmg  Written  Documents.  10. 
Secondary  Eridence.     1 1.  Hearsay  Evidence. 


PREROGATIVE  COPYRIGHT  IN 
BIBLES. 

j4.  B.,  of  Paternoster  Ro\v«  circulated  pro- 
posals for  the  publication  of  a  quarto  edition 
of  the  Bible  without  notes,  in  numbers.  In 
consequence  of  which  the  Vice  Chancellor  of 
the  Universitv  of  Oxford  wrote  a  letter  to  Mr. 
Woodeson,  desiring  him  to  inform  j4.  B.  that 
the  University  would  consider  such  publication 
as  an  encroachment  on  their  privilege,  which 
they  were  determined  to  maintain,  and  that 
they  desired  him  to  desist  from  his  under- 
taking. Mr.  Woodeson  sent  a  copy  of  the 
Vice  Chancellor's  letter  to  J.  B.,  who  had 
actually  sold  a  few  numbers,  with  a  note  con- 
tained m  a  few  words  at  the  end  of  each  num- 
ber. Many  large  editions  of  the  Bible  with 
long  commentaries  had  been  published  by  in- 
dividuals without  any  opposition. 

Under  these  circumstances,  the  opinion  of 
tbe  late  Lord  Tenterden  (then  at  the  Bar)  was 
desired  on  the  following  questions : 

Ist,  Whether  A,  B,  could  safely  proceed 
with  the  publication. 

2dly,  Whether  the  addition  of  copper-plate 
embellishments  were  sufficient  to  evade  the 
right  claimed  by  the  Universitv,  and  the  King's 
printer;  or  what  other  mode  was  A.  B,  to 
adopt  to  enable  him  to  proceed  mth  the  pub- 
lication. 

And  lastly.  Whether  A.  B.  was  liable  to  any 
and  what  kmd  of  action,  for  the  numbers  he 
hiad  actually  printed  and  sold. 

Lord  Tenter fie*i  wrote  as  follows : 

"  It  has  been  always  understood  that  the 
University  of  Oxford  has  a  concurrent  patent 
for  printing  bibles,  and  supposing  such  patent 
to  be  valid  in  law,  I  think  the  infringement  of 
it  will  subject  /^.  B,  to  an  action  on  the  case ; 
or  he  may  be  restrained  by  injunction  out  of 
Chancery.  A  cluin  to  the  pnvilege  of  print- 
ing almanacks  under  the  same  or  similar 
patents  was  formerly  allowed  in  law.  Mod. 
266 ;  2  Shower,  258.  In  the  case  of  Thif  Sfa- 
titmer^  Company  v.  Partridge,  the  validity  of 
a  patent  for  printing  almanacks  was  again 
contested,  and^  no  final  decision  made  upon 
the  question.  See  4  Burr.  2328,  Miller  v. 
Tayhr,  In  the  case  of  The  Stntionen*  Com- 
panp  V.  Carman,  2  Blac.  1004,  it  was  finally 
determined  that  such  a  patent  was  invalia. 


But  in  the  argument  of  the  two  last  cases  it 
was  allowed  on  all  sides  that  the  patent  for 
printing  bibles  and  prayer  books  was  valid  in 
taw ;  and  the  patent  for  almanacks  was  at  last 
decided  to  be  invalid,  l)ecau8e  the  almanack 
was  no  part  of  the  prayer  book.  These  cases, 
therefore,  are  very  strong  to  support  the 
validity  of  the  patent  for  bibles ;  and  in  Chan. 
Cases,  p.  93,  its  validity  was  acknowledged  in 
Chancery,  and  I  am  not  aware  of  any  case  in 
which  its  validity  has  been  questioned.  In  the 
cases  cited  the  validity  of  such  a  patent  is 
grounded  on  two  differeni  principles.  Ist,  On 
that  of  property  (the  Crown  having  paid  the 
expense  of  the  translation  of  the  Bible). 
2dly,  On  the  principle  of  prerogative,  the 
King  being  the  head  of  the  church,  and  the 
right  of  publishing  the  book  that  contains  the 
national  religion  belonging  to  him  for  pur- 
poses of  public  policy.  In  the  great  case  of 
Miller  v.  Taylor,  4  Burr,  the  three  Judges 
who  were  in  favour  of  the  property  of  authors, 
put  the  King's  right  to  exclusive  privileges 
exercised  by  his  patentees,  upon  the  ground 
of  property  only ;  whereas  the  fourth  Judge 
(Yatet,  J.)  puts  that  right  upon  the  ground  of 
prerogative  and  public  policy.  The  final  de- 
termination of  the  question  as  to  the  property 
of  authors,  which  took  place  in  the  House  of 
Lords,  in  February  1774,  and  by  which  it  was 
decided  that  they  had  no  property  independent 
of  the  statute  of  Anne,  has  very  much  shaken, 
if  not  entirely  overturned  the  principle  of  pro- 
perty upon  which  the  right  of  the  Crown  has 
been  maintained.  But  the  ground  of  preroga- 
tive and  public  policy  still  remains  unattacked ; 
and  the  case  of  The  Stationers*  Company  v. 
Carnan,  in  which  the  right  was  acknowledged 
as  to  bibles,  was  argued  and  determined  the 
year  after  the  decision  of  the  other  question  in 
the  House  of  Lords. 

"  It  is  impossible  therefore  to  say,  that  jd.  B. 
can  safely  proceed  with  his  undertaking.  He 
will  at  all  events  expose  himself  to  great  ex- 
pense in  contesting  the  question,  if  the  Uni- 
versity persist  to  oppose  him,  even  though  he 
should  finally  succeed;  but,  in  my  opinion, 
the  patent  to  the  University  of  Oxford  is  valid 
in  law,  on  the  ground  of  prerogative  and  pub- 
lic policy, 

**  The  addition  of  notes  or  prints  in  the 
manner  proposed  will  not,  I  think,  in  any 
degree  alter  the  question.  The  patentees  have 
probably  connived  at  such  editions  as  have 
neen  accompanied  with  voluminous  not^s,  be- 
cause they  aid  not  conceive  the  sale  of  their 
own  editions  to  be  much  affected  by  them; 
and  therefore  no  inference  can  be  drawn  from 
such  acquiescence.  I  think  it  was  not  neces- 
sary for  the  University  to  give  any  notice  to 
A,  B,  of  their  intention  to  oppose  his  under- 
taking, but  certainly  the  communication  of  the 
Vice  Chancellor's  letter  was  sufficient  notice. 
If  ^.  B.  determines  to  relinquish  his  under- 
taking it  is  not  probabie  that  the  University 
will  take  any  steps  against  him  for  what  has 
hitherto  been  done."  • 

•,         '  •  Cotnraunicated  by  '•  Aspiro." 
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By  Slacep  GrimaUi,  Esq.,  F.  S.  A. 

Gentlemeiiy 
Tbb  object  of  these  Lectures  being  the  con- 
sideration of  the  subject  of  Oenealo^es,  with 
relation  to  us  in  our  professional  characters, 
I  am  prevented  from  entering  into  a  general, 
and,  as  I  consider,  a  more  interesting  view  of 
it^  for  genealogy  not  only  forms  a  material 
feature  in  biofcraphy — the  groundwork  of  his- 
tory— ^but  we  learn  from  all  writers  that  the 
love  and  honor  of  ancestry  are  in  every  state 
the  sure  companions  of  a  high  degree  of 
civilization,  increasing  with  its  strength,  and 
growing  with  its  growth. 

The  examples  we  have  in  the  Holy  Scrip- 
tures, of  registering  pedigrees,  haveno  parallel 
in  modern  histories ;  and  from  these  examples 
we  may  learn  that  the  task  of  recording,  and 
the  practice  of  preserving  genealogies,  were 
not  deemed  unworthy  of  the  holy  and  inspired 
men  of  old.  We  are  all  doubtless  conversant 
with  the  lengthened  pedigrees,  set  out  in  the 
Scriptures,  of  tlie  very  iSustrious  characters 
therein  named ;  but  it  may  not  have  occurred 
to  all  of  us  to  notice,  how  frequent  was  the 
custom  of  stating  the  pedigrees  of  otlier,  and 
inferior  persons;  for  example,  in  the  36th 
chapter  of  Jeremiah,  the  Prophet  speaks  of 
twelve  persons,  and  enumerates  the  parents  of 
the  whole  twdve :  he  also  enumerates  the 
/grandfathers  of  two  of  them,  and  the  great 
grandfather  of  one  of  them. 

It  would  be  interesting,  and  not  difficult,  to 
shew  that  the  preservation  of  pedigrees,  was  a 
matter  of  concern  with  all  civilized  nations  of 
anti(]uity,-^ew8,  Persians,  Egyptians,  Greeks, 
and  Romans ;  and  that  we  are  more  at  a  loss 
for  correct  European  genealogies  during  the 
middle  and  dark  a^es,  than  during  any  other 
period  of  which  history  treats,  mt  1  must 
turn  from  these  consiiientions,  to  the  imme- 
dilite  object  of  this  lecture,  namely,  the  point- 
ing out  to  your  notice,  the  sources  from  which 
we  may  trace  genealogies,  from  the  Norman 
Conquest  to  the  present  time. 

It  must  not  be  imagined,  that  to  compile  a 
pedigree  running  tlirough  a  space  of  eight 
Lundred  years  is,  generally  speaking,  practi- 
cable in  any  but  families  of  ancient  hereditary 
landed  possessions,  or  in  families  of  high  re- 
nown ;  since  the  principal,  and  frequently  the 
onl^  means  of  obtaining  information  in  remote 
periods,  are  the  public  records,  and  these  sel- 
dom mention  any  but  the  great  or  opulent. 
To  attempt  therefore  to  make  long  pedigrees, 
ascending  into  distant  a^es,  for  the  majority 
of  persons  in  the  middling  class  of  life,  must 
be  considered  a  very  uncertain  undertaking ; 
and^  when  we  call  to  mind  how  seldom  the 
families  who  possessed  honors  and  possessions 
in  ancient  days,  have  left  male  descendants 
continuing  their  race  to  our  times,  and  inherit- 
ing their,  estates^  we  shall  readily  perceive  that 


a  perfect  pedigree,  capable  of  legal  proof,  eat 
ten^Dff  through  the  eight  hundred  years  whkb 
have  dapsed  from  the  time  of  Williaai  the 
Norman,  must  be  of  rare  occurrence.  The 
genealogy  of  the  Ihike  of  Norf<ilk,  of  tbe 
illustrious  Howard  family,  the  Premier  Duke 
Earl  and  Baroa  of  England,  the  hereditary 
Earl  Marshal,  has  occupied  the  atteatioa  of 
the  heralds  and  antiquaries  for  many  ceatnries ; 
and  Sir  William  Dugdale,  the  chief  of  anti- 

nries  and  heralds,  declared,  that  after  much 
tiest  search  to  satisfy  himself  as  well  as 
others  on  the  point,  he  must  begin  with  Wil- 
liam Howard,  Judge  of  the  Court  of  Caasmon 
Pleas  in  the  r^n  of  Edward  the  Fimt. 

It  is  the  astonishment  of  many  foreigiBera, 
that  this  nation,  which  has  arrived  to  such  a 
state  of  advancement  in  all  arts  and  sciences, 
in  literature  and  civilization,  should  be  so 
comparatively  inattentive  to  the  preservation 
of  our  pedigrees ;  as  if  we  neither  mid  property 
!  to  inherit,  nor  ancestors  from  whom  we  are 
descended :  and  ha^py  shall  I  esteem  myself, 
if  by  any  words  wluch  I  can  use,  1  shall  im- 
print upon  your  minds  the  necessity  of  imme- 
diately collecting  all  the  scattered  materials  in 
your  power  relating  to  your  own  families,  and 
of  obtuning  from  the  elders  of  your  respecUve 
houses,  such  information  as  their  length  of  days 
may  enable  them  to  give,  in  order  that  you 
may  leave  to  your  descendants,  some  memonals 
to  prove  to  them  that  you  have  had  forefathers. 
The  cases  which  I  could  adduce,  as  au  incite- 
ment to  yon,  shewing  the  advantage  of  the 
preservation  of  family  pedigrees*  are  so  nvu 
merous  and  imnortant,  that  my  difficidty  is  in 
the  selection.  1  will,  however,  take  those  of 
the  Scudamore  and  Courtenay  families. 

In  1820,  the  family  of  the  Viscounts  Scuda- 
more  became  extinct,  by  the  decease  of 
Frances  Duchess  of  Norfolk  f  and  as  ahe  died 
without  a  will,  and  possessed  of  extensive  free- 
hold estates,  and  la^^e-  personalty,  it  became 
necessary  to  ascertain  who  were  her  heirs  at 
law  and  next  of  kin.  The  pedigree  was  con- 
sequently minutely  investigated,  and  it  was 
found  tliat  there  was  no  issue  surviving  of  any 
of  the  Scudamore  family,  who  could  claim  re- 
lationship with  the  Duchess,  nearer  than  thoee 
who  were  descended  from  an  ancestor,  bom 
in  the  reign  of  Queen  Elizabeth  ;  and  the 
Holm  Lacy,  and  other  Scudamore  hinds,  with 
a  rental,  as  it  was  reported,  of  about  18,ri00/. 
per  annum,  were  decreed  by  the  Court  of 
Chancery  to  have  devolved  to  three  private 
individuals,  who  happened  to  be  descended 
through  a  multitude  of  female  heiresses  from 
this  common  ancestor,  living  at  the  remote 
period  of  Elizabeth.  But  the  claim  to  the 
personal  estate,  consisting  principally  of  the 
savings  of  the  Scudamore  rents,  a£rorda  a  oMre 
remarkable  instance  of  the  advantage  of  pro* 
serving  pedigrees,  than  the  inheritance  of  the 
freehold ;  since  this  personalty  was  obtained 
by  a  party  who  was  not  even  descended  from 
the  family,  as  I  will  relate. 

In  researches  for  an  heir  at  law,  the  relatioas 
on  the  fatlier*s  side  are  admitted,  in  infinitum, 
before  those  on  the  mother's  side  are  admitted 
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at aUi  bat  i&  reteardies  fortke  next  of  kin, 
tke  femalea  of  etch  dass  or  degree  of  kindred, 
and  their  relations,  take  place  of  males  of  a 
more  remote  d^ree  i  and  thus,  in  the  Scuda- 
more  pedigree,  a  descendant  of  a  <fistant  col- 
lateral member  of  the  family  of  a  mfe  of  one 
of  the  Scndamores,  was  found  to  be  the  next 
of  kin  of  the  Duchess  of  Norfolk,  and,  as  snch, 
entitled  to  her  immense  personalty. 

The  other  instance  which  I  shall  submit  to 
you,  as  an  inciteflacnt  for  the  preservatioD  of 
pedigrees,  is  that  of  the  lately  adjudicated 
Earldom  of  Devon  to  Visconnt  Courtenay^  and 
do  not  let  it  be  imanfined  that  such  acckients  of 
inheritance  as  these  belong  only  to  the  great 
of  this  land — to  the  nobles  and  the  aristocracy, 
and,  therefore,  that  they  (ail  of  being  interest- 
ing to  you ;  £m  in  the  Scudamore  case,  one  of 
the  ckumants  was  not  even  in  that  happy  mid- 
dling staition  of  lUGe  in  which  we  move  9  and  in 
the  Devon  cas^  not  only  is  the  present  earl« 
through  whose  instrumentality  the  peerage 
was  obtained,  a  member  of  oar  ESnglish  bar, 
but  the  ramifications  of  this  iUustrtoua  family 
are  so  numerous^  that  there  ava  several  mem- 
bers of  our  immediale  bnrnck  of  the  profession 
who  are  descended  from  it. 

The  history  of  the  Earldom  of  Devon  is  this: 
In  the  first  year  of  Queen  Mary,  and  in  the 
year  1663,  she  dreated  Sir  Edward  Comrtenay 
Earl  of  Devon,  with  a  limitation  of  the  earidom 
io  kkm  tind  hh  heirt  tnmle  for  ewer.  You  wiU 
have  the  goodness  to  attend  particularly  to 
these  words  of  Unutation^  as  they  are  not  only 
important  in  the  history  of  this  case,  bus  I  do 
not  inmedntely  call  to  nsiftd  any  other  £n* 
glish  peerage  with  a  similar  limitation:  the 
words  are,  /o  khm  wd  hU  kein  mak  fvr  ener^ 
in  QMitraitistinetion  to  the  usual  limitation  of 
paen^e^ft)  lum  mmi  tke  kein  maie  o/AU  hoiy 
/erewer. 

The  Earl  died  unmarried  in  IM&,  and  the 
title  remained  donnanc  untiLlhe  present  reign 
(a  petiod  of  nearly  30O  years),,  when  Viscount 
CkMtftenay  nresented  his  petition  to  the  king, 
claiming,  to  be  called  up  to  the  House  of  Lords 
as  Earl  of  Devon,  on  the  ground  that  he  was 
the  heir  male  of  the  Earl  who  died  in  1566, 
which  heirship  the  A^acount  shewed,  by  tracing 
hi*  pedigree  up  10  the  common  ancestor  of  the 
Earl  and  himself,  and  of  course  shewingthe 
eictinction  of  all  intervening  branches*  This 
common  ancestor  was  bom,  in  the  year  1308 : 
BBd  the  House  of  Peers  resolved  that  Viscovnt 
Conrtenay  had  estabUahed  his  claim.  So  that 
you  wUl  percwe  the  earldom  was  obtained,  bv 
tke  ckumant  being  enabled  to  trace  his  pedi- 
gree through  a  period  of  600  yean. 

In  the  consideration  of  our  subject,  it  wiD, 
I  think,  be  the  umplest  way  to  commence  by 
tracing  a  genealogy  upwarde  rathm-than  down- 
werds;  and  in  speaking  of  the  steps  which 
should  be  adopted,  or  the  documents:  which 
should  be  investigated,  you  wUI  have  the  good- 
ness to  remember,  that  I  mnst  of  necessity 
make  mention  of  those  wluch  are  doabtless 
k^own  to  all  of  us,  as  ^ell  as  of  those  which 
mayi  not  be  so  wdl  known,  in  order  to  make 
the  chain  o£  evidence  comfiete. 


We  win  now.  If  you  please,  loiaglne  our- 
selves seated  with  our  client,  who  desires  our 
assistance  in  tracing  his  pedigree. 

I  need  not  detain  you  at  the  threshhold  of 
our  iaquiry,  by  giving  particular  directions  re- 
specting that  which  mnst  naturally  occur  to 
every  one,  that  we  must  commence  by  obtmn- 
ing  from  our  client  such  particulars  as  he 
knows  of  fais  birth,  his  parents,  and  family  in 
general  1  from  which  inquiries  we  may  be  pre* 
sumed  to  fm,  at  least,  a  knowledge  of  the 
former  rettdeneti  of  our  client's  family,  and 
thus  create  a  groundwork  whereby  we  may  be 
enabled  to  proceed ;  and  if  our  client  should 
bear  arms,  these  must  be  considered  as  an 
important  part  of  our  caoe^  for  the  distinction 
of  fomiliea  using  the  same  surname,  is  only  to 
be  ascertained,  in  many  instances,  by  the 
armorial  bearings. 

Our  next  inquiry  might,   perhaps  be,  ibr 
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BOOKS,  to  discover  if  any  entries  had  been 
made  in  them ;  and  also  for  family  lstters, 
FAPBRS,  and  MBHORAKDA  of  ovcry  descrip- 
tion ;  for  it  is  diflScult  to  sa^  how  mveh  im- 
portant evidence  may  be  obtained,  even  from 
documents  alibvding  only  indirect  inform:ition 
on  the  subject  9  ana  the  instances  are  numer- 
ous, where  pedigrees  in  claims  of  peerage  be- 
fore the  House  of  Peers,  have  been  supported 
by  nrivate  letters,  and  private  iamily  memor- 
anda: it  is  a  rule  of  evidenc»i  however,  that  a 
writing,,  to  be  receivable  as  evidence,  must  be  a 
spontaneous  eftision,  and  that  if  made  for  a 
ijarticular  object;  in  contemplation  di  litiga- 
tion,  it  is  not  receivable ;  aad  in  cases  of  eiect* 
meat  depending  upon  pedigrees,  it  has  been 
left  to  the  jitry  to  say,  whether  from  Ae  ua- 
satisfactorv  account  oJF  the  plf^tiff 's  vosses- 
sion  of  a  aocument,  and  from  other  clremn- 
stances,  they  considered  it  entitM  to  ere<fit. 
I  regret  to  say,  that  entries  in  ftunily  biUcs 
require  mat  scrudny,  for  as  sachr  entries  are 
admittea  in  evidence,  it  hat  opened  to  die  un- 
principled an  appareatfy  ready  way  of  sunply^ 
ing  a  defective  pedigree ;  hitherto,  I  b^eve^ 
no  such  fabrication  has  sueccteded,  sllhough 
several  times  attempted. 

The  anticnt  custom  of  entering  pedigrees 
and  family  particulars  in  family  bibles,  is  wcti 
worthy  of  being  imitated  by  alif  persons.  The 
earlies'saccountoithis  description  wUeb  I  have 
met  with,le  dated  ifidS,  and)  contains  the  par* 
tictdars  of  the  births  of  the  children  of  Sir 
William  Cavendish  (the  uiesstor  of  the  Duke 
of  I^evenshire).  of  his  martyigesy  and  of  the 
deaths  of  his  wives.  It  is  very  curious,  and  a 
f(sw  extracts  will  perhaps  be  interesting  to  you. 

"  Elisabeth,  my  first  childe,  was  borne  on 
Wensdaie,  between  a  and  4  of  the  clock,  in  the 
momynge ;  viz.  the  seventh  dale  of  January, 
in  the  2Sth  yeare  of  the  raigne  of  King  Henry 
VIII,  the  domvnicall  letter  then  D.*' 

"Memoranoum,  that  Margaret  my  witfs 
departed  this  present  life,.  Wensdaie,  being  the 
ninth  dale  of  the  month  of  June,  the  domyni- 
cal  letter  D,  anno  the  d2d  of  King  Henry 
VIJI ;.  between  7  and  B- of  the  dock  io  the 
momynge,  on  whose  soul  Jesu  have  mereyu^ 
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*^Meiiioruidttiii«  that  I  was  mrtM  nolo 
SUsabeth,  mv  second  wiffe»  at  the  Black  Fryefs 
in  London,  the  morrowe  after  All  Souls'  Dale, 
then  being  Tbursdaie,  viz.  the  third  dale  of 
November,  anno  the  34  of  King  Henry  VIII, 
the  dominical  letter  then  D." 

I  shall  add  one  more  extract,  in  order  to 
show  the  different  use  made  of  the  word  rro- 
man  in  the  time  of  Henrf  VIII,  to  that  which 
we  make  of  it  at  the  present  day;  affording  an 
instance  which  the  genealongt  may  be  glad 
to  have  in  illustration  of  its  import. 

**  Another  childe  I  had  by  the  same  woman, 
with  which  she  dyed,  being  a  woman  child, 
and  my  eighth  childe. 

"At  the  cristnyngne  of  the  childe,  the 
Queene's  Majestic  was  godmother,  and  the 
Duke  of  Suffolke  and  the  Bishop  of  Winchester 
godfathers — and  at  the  bishoppinge.*^' 

With  respect  to  family  letters,  I  may  men- 
tion, that  prior  to  the  reign  of  Henry  5th,  spe- 
cimens of  £nglish  correspondence  are  rare ; 
and  it  may  be  considered  that  we  have  nothing 
earlier  than  the  15th  century,  which  may  be 
termed  a  familiar  letter. 

In  the  Molesworth  Peerage  case,  in  1821,  a 
letter  without  the  envelope  in  which  it  had 
been  incloaad,  and  without  an  address,  was 
refisMed  ma  evidence  in  consequence  of  such 
^Mictencies. 

Under  this  head  of  family  documents,  may 
be  noticed  that  at  the  Shrewsbury  Summer 
Assizes,  in  1827»  in  the  cause  oiAuiten  v.  — , 
^picture  was  offered  as  evidence,  but  refused. 
Toe  obiect  was,  to  shew  that  the  plaintiff  was 
very  like  the  portrait  of  his  reputed  father, 
whose  heir  at  law  he  sought  to  be.  It  was 
stated  by  the  counsel,  that  Judge  Heath,  in  the 
cause  or  Dajf  v.  Day,  relied  on  it  as  of  tran- 
sceadant  importance. 

,  We  can,  perhaps,  proceed  i|o  better  than  by 
directing  our  attention  in  the  next  place,  to 
•carehesforWiLLS  and  Administrations;  and 
presuming  our  client  to  be  in  great  ignorance 
of  his  ancestors,  we  have  here  a  tedious  and 
very  important  duty ;  for  not  only  is  it  neces- 
saryto  examine  those  in  the  Prerogative  Office 
t/Doetort^  Commons^  but  the  several  Diocesan 
Courts  and  private  jurisdictions,  called  Pecu- 
liars, diould  be  diligently  enquired  fur  in  all 
places  where  any  members  of  our  client's 
family  had  resided ;  since  the  proper,  and  in 
ancient  days  the  customary  place  of  proving 
the  wills  of  deceased  persons,  was  in  the 
neighboiiring  Ecclesiastical,  Manorial,  or 
other  lodal  Courts,  having  jurisdiction  over  the 
deceased's  residence ;  for  it  is  chiefly  where 
the  party  dying  had  goods  in  various  dioceses 
or  peculiars,  that  a  prerogative  probate  is  ne- 
cessary. At  the  present  day,  this  necessity  of 
a.prerogative  grant,  u  very  much  occasioned 
by  parties  having  shares  in  the  public  stocks, 
the  transfer  books  of  which  are  kept  in  Lon- 
don. 

Although  it  is  of  great  advantage  that  there 

»  These  extracts  are  from  Guthrie's  Peer- 
age, 4to.  1763;  but  they  are  selections,  and 
not  consecutive  extracts. 


should  be  an  Eeelesiastical  Court  in  €¥mj  ilkv 
cese,  yet  the  numerous  inferior  jurisdictions  and  - 
peculiars  having  power  to  grant  probate  of  wills, 
18  an  evil  which  ought  to  be,  and  is  proposed  to 
be  rectified  ;  for  in  consequence  ot  their  great 
number,  many  persons  are  considered  to  have 
died  intestate,  whose  wills  have  been  duly  re- 
corded in  some  of  these  small  courts.  Even 
Burton,  the  historian  of  the  county  of  Leiees- 
ter,  did  not  discover  until  after  his  Work  was 
printed,  that  there  existed  a  court  for  provinr 
wills  at  Leicester.  Lists  of  the  peculiars  and 
various  other  courts  have  been  returned  to 
parliament,  and  are  printed ;  thev  will  he 
found  in  the  library  of^  this  Institution.  The 
earliest  registers  of  wills  I  am  acquainted  with 
in  any  Ecclesiastical  Court,  are  those  preserved 
at  Lambeth  Palace,  and  they  commence  in  the 
year  1312.  Transcripts  or  wills  dated  from 
1383,  are  in  the  Prerogative  Court  of  Canter- 
bury. In  the  Bishop  of  London's  Registry  at  * 
Doctors'  Commons,  they  commence  fifteen 
years  earlier,  and  at  Lincoln  forty  years  prior. 

You  will  remember,  that  in  proving  a  de- 
scent by  means  of  a  will,  the  probate  is  no 
evidence,  you  must  produce  the  original  testa- 
ment from  its  repository,  if  it  be  in  existence ; 
even  the  books  of  the  Prerogative  Court  of 
Canterbury,  containing  the  transcripts  of  ori- 
ginal wills,  cannot  be  recdved,  untU  eridence 
has  been  given  that  proper  search  has  been 
made  for  the  original  will.  It  was  the  prac- 
tice in  ecclesiastical  courts  anciently,  to  return 
the  original  wills  to  the  ^ecutors,  when  pro- 
bates had  been  granted ;  they  are  therefore  now 
generally  lost.  Letters  t)f  admmistration  are, 
however,  received  as  evidence,  and  in  the 
Molesworth  Peerage  case,  they  were  admitted 
to  prove  that  a  Viscount  Molesworth  died 
without  issue ;  his  mother,  to  whom  the  letters 
were  granted,  being  thereon  decUired  to  be 
his  »ftv/  of  kin. 

i^ome  wills  of  an  earlier  date  than  those  In 
our  Ecclesiastical  Courts,  are  to  be  found  on  ' 
the  Rolls  of  the  Court  of  Hustings  at  Guild-  ' 
hall,  London,  and  on  some  of  the  Chancery  ■ 
Rolls  in  the  Tower  of  London ;  and  these,  I 
apprehend,  are  the  oldest  in  the  kingdom  • 
which  are  of  record. 

It  was  the  practice  anciently,  to  file  an  /«- 
ventory  of  the  deceased's  effects  in  the  Eccle- 
siastical  (;ourts.  These  inventories  have  been 
of  use  in  our  Courts,  in  substantiating  a  pedi-  ' 
gree,  by  proving  or  disproving  the  identity  of 
parties  from  the  evidence  of  wealth,  poverty, 
locality,  or  connexions  mentioned  in  them. 

The  bonds  given  hy  administrators  to  the 
ordinary  of  the  diocese,    or  his  officer,    are ; 
valuable  in  pedigree  cases,    since  they  give 
positive  evidence  of  the  deceased's  next  of  kin.  • 
They  are  of  constant  use  in  tracing  genealo- 
gies. 

It  is  needless  to  describe  documents  so  wdl  '■ 
known  as  wills  and  administrations,  and  on  the 
first  of  which  the  title  to  more  than  half  the 
land  in  the  kingdom  depends ;  their  genealo- 
gical vahie  is,  however,  important  on  many 
aceounts.  They  are  the  principal,  and  often 
only  documents  by  which  families  in  the  inid* 
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Aling  c1m8  of  life,  can  trace  any  descent  prior 
to  the  introdaction  of  parochial  registers;  and 
the  tfuantUp  of  genealogfical  information  in 
wills,  is  deserving^  of  notice;  a  testament  very 
frequently  shews  three,  and  sometimes  four 
generations  of  a  family,  with  many  collateral 
jrelations.  There  is  also  a  sanctity  belonging 
to  wills,  which  gives  them  great  authority^  and 
ibeir  reference  to  estates  will  frequently  lead 
to  other  documents,  containing  information 
not  found  in  the  wills  themselves. 

1  think  we  may  presume  that  by  the  time  we 
Lave  made  the  inqniries  and  researches  for  our 
client  which  have  been  already  noticed,  we 
aliall  have  gained  such  information  respecting 
Lis  family  as  will  give  us  a  knowledge  of  the 
•county,  or  neighbourhood,  or  parish  or  pa- 
rishes where  they  resided,  and  we  may  there- 
fore BOW  confidently  investigate  at  such  various 
^aces.  Parochial  Rbgisters  and  Records  ; 
and  these  important,  but  imperfect  documents, 
we  will  therefore  now  take  into  consideration. 
In  1538,  the  30th  of  Henry  8,  a  mandate 
was  issued  by  the  Vicar  General  for  the  keep- 
ing of  registers  of  baptisms, .  marriages,  and 
burials,  in  every  parish^  .before,  which  date 
there  were  no  parochial  registers.    The  regis- 
ters of  some  few  parishes  have  entries  for 
iwo  or  three  years  prior  to  1538,  but  there  is 
reason  to  believe  such  entries  were  not  made 
until  the  institution  of  registers  in  that  year. 
In  1597,  it  was  ordered  that  certified  tran- 
scripts of  the  registers  should  be  then  and 
theiioeforth  forwarded  annually  to  the  regis- 
trar of  the  diocese.    In  the  time  of  the  Usur- 
pation by  CromweU,  the  registers  fell  into 
general  oisuse,  as  the  estahUsned  clergy  were 
frequently  ejected  from  their  livings,  and  roar* 
tiages  were  celebrated  before  a  justice  of  the 
peace  and  not  in  the  church.    By  an  ordi- 
nance of  the  Parliament  the  custody  of  the 
registers  was  given  to  some  person  elected  by 
the  inhabitants  and  parishioners,  and  the  re- 
.sult  was,  that  scarcely  any  rqristers  were  kept 
thronghout  the  kingdom.    This  mischief  was 
rectified  at  the  Restoration  in  1660 ;  but  the 
evil  of  having  no  parochial  records  for  a  period 
of  twenty  years  is  incalculable.    The  next  im- 
portant regulation  was  the  Marriage  Act  of 
J  754,  which  directed  the  ceremony  to  be  per- 
formed in  a  church  or  chapel  as  therein  men- 
tioned, and  the  entry  in  the  register  to.  be  sub- 
scribed by  the  parties,  and  in  the  form  therein 
also  set  out.    Judge  Blackstone  calls  this  an 
innovation  upon  the  laws  of  the  country ;  and 
It  is  very  material  to  bear  in  mind,  that  prior 
to  this  act  a  reli^ous  ceremony  was  not  neces- 
sary to  the  validity  of  a  marriage,  but  that 
paifties  coming  together  and  marrying  per 
ver&a  de  praentf,  were  married  beyond  their 
power  to  separate.    This  doctrine  is  laid  down 
by  Lord  Chief  Justice  Hoii  in  two  cases,  and 
confirmed,  by  Lord  Sioweil,  in  DalrympU  v. 
pairymplg.    The   genealogist  will  therefore 
bear  in  mind,  and  it  is  of  great  importance, 
that  any  evidence  of  parties  living  as  man  and 
wife  before  1754,  is  as  available  as  a  marriage 
register  for  genealogical  purposes.    The  Ec- 
clesiastical Courts  have  always,  as  might  be 


expected,  refused  to  consider  pcrtles  to  have 
been  married  unless  by  the  proof  of  perr 
formance  of  a  religious  ceremony;  but  Lord 
Mansfield  stated,  in  the  case  of  Morrtt  v.  MiU 
ler,  1  Blackstone's  Reports,  p.  632,  that  "  ex* 
cept  iu  prosecution  for  bigamy  and  in  actions 
for  criminal  conversation,  where  a  marriage  in 
fact  must  be  proved,  he  knew  of  none  where 
reputation  was  not  a  good  proof  of  marriage.'* 

In  1812  Sir  George  Rose's  Act  for  keeping 
Parish  Registers  in  their  present  form  was 
passed,  and  great  is  the  benefit  which  he  has 
conferred  upon  the  country ;  but  the  measure 
is  incomplete,  and  twenty-three  years  ought 
not  to  have  been  allowed  to  elapse  without  its 
amendment.  One  great  requisite  in  all  regis- 
ters is  a  connecting  link  with  some  prior  regiS" 
ter,  so  that  at  a  distinct  period  eveiy  individual 
iu  the  country  might  be  able  to  trace  his 
pedigree  to  the  present  time,  and  nothing  is 
more  easy  of  attainment.  The  baptismal  re- 
gister should  refer  to  the  parents'  marriage 
register;  the  marriage  register  should  refer 
to  the  parties'  separate  baptismal  registers; 
and  the  burial  register  might  refer  to  either  or 
both. 

Although  parish  registers  have  been  insti- 
tuted for  nearly  three  hundred  years,  we  shall 
be  much  disappointed  if  we  expect  to  receive 
from  them  the  assistance  whicn  we  ought  to 
obtain. 

In  the  first  place,  great  negligence  has  taken 
place,  and  at  this  day  continues,  in  mdung 
and  transmitting  the  transcripts. 

Secondly,  further  negligence  has  been  shewn 
in  the  proper  preservation  of  the  originals: 
they  have  been  lost,  cancelled,  stolen,  left  in 
paalic  conrts  of  justice  for  examination  and 
never  reclaimed,  burnt,  and  even  wilfully  dcr 
stroyed. 

A  third  circumstance  is  the  inattention 
which  has  too  frequently  been  given  to  the 
object  of  the  register  by  the  party  making  the 
entry,  as  may  be  instanced  m  these  few  ex- 
tracts from  parochial  registers-— from  registers 
instituted  for  the  sole  purpose  of  recording  the 
nnmet  of  those  to  whom  they  relate. 

MARRIAOB. 

'*  This  day  were  married  by  Mr.  Holloway, 
I  think,  a  couple  whose  names  I  could  never 
learn,  for  he  allowed  them  to  carry  away  the 
licence." 

nAPTIBM. 

**  An  Infant  chrisaned  (christened)." 

BURIALS. 

''  A  Mayde  from  the  Mill. 

'*  Black  John. 

"  Apprentice  of  Mr.  Kiford. 

*'  Goodwife  Lee. 

"  A  Tinker  of  Beryc,  in  Suffolk." 
Connected  with  the  parochial  registers  are 
the  churchwardens  parochial  accounts  of  re- 
ceipts and  payments,  commencing,  in  some 
parishes,  prior  to  the  registers,  and  often 
serving  to  prove  the  descent  of  estates, 
through  different  owners,  for  three  centuries. 
It  has  been  already  stated  that  registers  were 
instituted  in  1538;  but  in  the  parish.  Df  St. 


IS4 


Sty^Hior  C&wti :  Roth-,  Kk^'9  BtnekP.C; 


MargarefSy  Westminster,  the  parocliial  ac- 
counts be^n  at  a  very  much  earlier  dale,  and 
may  matetially  assist  the  g^enealo^st  in  his 
trace  6f  private  families  through  those  distant 
a||;es.  The  following  extracts  were  made  in 
searching  for  the  pedigree  of  Caxton  the 
printer,  whose  family  lived  near  Westminster 
Abbey,  and  they  prove  the  names  and  burials 
of  that  eminent  typographer's  father  ind  grand- 
lather. 

*•  1478.  Item,  the  day  of  hnryeing  of  Wil- 
Kam  Caxton,  for  ii  torcbe»  and  liii  tapirs  at  a 
lowe  masse,  xxd, 

•*  1491.    Item,  atte  bureying  of  William 
Caxton,  for  iiii  torches,  yii.  vmd.    Item  for 
th«  belle  atte  same  bureying,  virf." 
[To  be  continued,'] 


SUPERIOR  COURTS. 


SUiIU  C0ttrt 

LIABILITY    OF  AN  ADMINISTRATRIX. 

An  autgnmeht  hg  an  ttdmimHrairtM  of  an 
imieifaie^s  estate,  witkovi  the  expreu  con- 
%ent  of  ike  inteetate^e  children,  is  void  as 
agaiasi  them. 

The  bill  was  filed  by^  the  two  daughters  of 
An  intestate  aj^nst  their  mother,  to  whom  let- 
ters of  administration  had  been  granted,  and 
another  defendant,  for  the  purpose  of  obtain- 
ing an  account,  &c.  The  intestate  died  in 
18'i4,  and  his  widow,  the  defendant,  continued 
to  carry  on  the  business^,  itfaich  was  farming, 
and  in  which  she  incurred  some  losses.  Being 
-arrested  for  a  debt  so*  incurred,  she,  in  order 
to  obtain  a  discharge  from  prison,  agreed  to 
assign,  and  she  did  assign,  all  her  propertyto 
trustees^  for  the  benefit  of  the  creditors.  The 
only  question  in  the  cause  was,  whether  the 
deed  of  assignment  passed  the  shares  of  the 
<ianghters,  as  weH  as  the  widow's  share  in  the 
testator's  estate. 

The  Master  0/  tUe  Raiis,  after  stating  the 
main  facts,  said,  that  it  had  been  urged  in  ar- 
flftiBeat  8«  the  bar,  on  beh«lf  of  the  defend- 
ants, that  the  danghlers  had-  expressed  greait 
joy  n  their  mother's  rdease  f#om  prison,  and 
that  they  had  acquiesced  in  the  arrangement 
made  by  her  for  that  pwpose ;  and,  as  evidence 
of  their  ac^|viesetnoe,  that  they  had  assisted 
the  mother  in  making  out  an  inventory  of  the 
property  included  iq  the  deed  of  assignment 
after  it  was  executed. 

His  Honor,  the  Master  o/fhe  Rolls,  referred 
to  the  evidence  on  that  h^ad,  and  said  that  his 
opinion  was,  that  the  defiandants  wholly  failed 
in  making  out  a  case  of  acquiescence  on  the 
purt  of  tiie  plaintifis.  In  the  absence  of  all 
proof  of  consent  by  the  plaintiffs,  with  a  know- 
ledge of  the  effect  of  their  act,  the  deed  was  to 
be  neld  void  as  against  them,  and  it  must  be 
held  only  to  pass  the  share  of  the  mother  in 
the  intestate's  estate.  His  Honor  decreed  ac- 
cordingly. 

Hophins  v.  ffopkhu  and  an'Oiher,  at  West- 
minster,  Michaelmas  T^rm^  1835. 


DUTY  OF  BXBCUTOBS. 

Am  exeevioTf  who  eofereises  a  proffer  discre- 
ihn  in  eanying'  into  ejfeet  the  intentions 
rfhis  testator t  ttill  not  be  held  responsible 
for  losses  that  map  accrue  to  the  estate. 

A  testator  directed  his  Mexican  bonds  to  be 
sold  for  the  best  price  that  could  be  obtained, 
but  that  at  all  events  they  should  be  sold  in  a 
given  time.  The  executor  received  freonent 
applications  from  his  co-executrix  to  sell  the 
bonds,  at  a  time  that  they  had  been  at  a  certain 
price,  suggesting  the  probability  of  a  fall ;  but 
the  executor  rerased  to  comply,  believing  btmd 
fide  that  the  bonds  would  rise  in  the  nmritet. 
The  price,  instead  of  rising,  fell  lower,  and  the 
bonds  were  sold  at  a  loss,  within  the  time 
limited.  Upon  reference  to  the  Master  to  state, 
whether  under  the  circumstances  the  executor 
had  used  a  sound  discretion,  the  Master  re- 
ported that  he  had  not,  and  he  charged  him 
with  the  loss  susfuned.  The  report  was  ex- 
cepted to  by  the  executor.  The  exception 
came  to  be  ai^ued  before  the  Master  of  the 
Rolls,  and  the  cases  of  Lewson  v.  Copeland,^ 
PaweH  V.  Evans fi  said  Tebbs  v.  Carpenter,^ 
were  cited. 

His  Honor  the  Master  ftf  the  Rolls,  having 
stated  the  circumstances  of  the  case,  and  the 
evidence,  said,  that  there  did  not  appear  in  the 
case  anything  to  shew  that  the  executor  had 
not  used  a  sound  discretion.  He  effected  the 
sale  within  the  period  fixed  by  the  testator ; 
and  if  he  missed  a  better  price,  it  was  not  for 
want  of  attention,  but  an  error  of  Judgment 
The  cases  which  were  cited  did  not  go  to  sup- 
port the  Master's  finding;  and  tsking  into 
consideration  all  the  facts,  his  Honor  was  of 
opinion,  that  the  executor  had  used  a  sound 
discretion  in  postponing  lihe  side,  and  that  the 
Master  was  wrong  in  his  conclusion  to  the 
contrary.  The  ex<:eptioa  was  therefore  al- 
lowed. 

Button  V.  BuMton,  at  WestmioBter,  Nov.  16, 
17>  and  20,  1835. 


llftta'if  Soicfi  J^XKttUt  Court. 

WAIT  Of  SeMliONS. — ^NOTICS  TO  linrKNDAKT 
irOT  to  A^PnAR.— SEeONn  WRIT.--«AI.TBRil- 
YIOM. 

A  writ  of  summons  having  been  once  served 
cannot  be  altered  bp  the  plaintif  by  the 
service  ^  a  secona  writ.  Notice  to  the 
defendant  not  to  appear  to  the  first  writ 
will  make  no  difference. 

Cause  vra9  shewn  against  a  rule  obtsuned  for 
setting  aside  a*  writ  of  summons,  on  the  ground 
of  irregularity.  It  appeared  that  a  writ  of 
summons  was  sued  out  on  a  prsecipe,  hut  be- 
fore the  defendant  appeared  a  second  sum- 
mons was  served,  on  the  same  pracipe,  with 
notice  to  the  defendant  not  to  enter  an  ap- 
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pearance  to  the  fonner  writ.  An  •Iteration 
was  made  lu  the  second  writ,  which  was  ihc 
irrc<(ularity  complMned  of;  but  it  was  now 
submitted,  as  the  defendant  had  not  anpeared, 
that  the  plaintiflF  was  entitled  to  alter  hia  writ. 
The  precipe  could  have  no  effect  upon  the 
proceeding,  as  it  was  merely  an  instruction  to 
the  oflBcer  to  draw  up  the  writ  of  summons. 

The  Couri  said,  the  plwntiff  could  not  alter 
his  writ  after  service.  The  circumstance  of 
fCinng  notice  to  the  defendant  made  no  dis- 
tinction. The  rule  must  therefore  be  made 
absolute. 

Rule  absolute,  with  costs.  Anon.  Al.  !• 
1835.    K.B.P.C. 


ACTTOM   BROUGHT  BY  A  WIF«.— KNOWLlllWB 
OF  HV8BAND.— IMBSMMITY  FOR  C0SV8. 

j4n  action  having  been  (wrought  bff  a  wife  in 
the  name  of  herself  and  hushand,  withoui 
the  hnowledge  of  the  latter,  he  wiU  he 
entitled  to  stay  prttceedings  unttl  he  shall 
receive  an  indemnitjf /or  costs* 
In  this  case  the  plaintifft,  who  were  hus- 
!)and  and  wife,  were   living    separate.    An 
action  was  brought  by  the  wife  ajramst  the 
defendant  for  an  alleired  assault,  in  the  names 
of  herself  and  husband ;  but  the  latter  had  ob- 
tained a  rule  to  stay  the  proceedings  until  he 
should  receive  an  indemnity  for  costs. 

Cause  was  now  shewn,  and  it  was  contended, 
that  the  husband,  having  withdrawn  his  pro- 
tection  from  his  wife,  ought  not  to  interfere  to 
prevent  her  claiming  redress  for  an  injury  she 
had  sustained. 

The  Court  said,  that  in  the  event  of  a  non- 
suit, the  husband  would  be  compelled  to  pay 
costs,  and  if  a  verdict  were  given  for  the  wife, 
he  would  be  entitled  to  the  damages.  The 
proceedings  must  therefore  be  steyed ;  but  the 
Court  would  prevent  the  pleading  a  release 
from  the  husband,  as  the  wife's  right  survived 
after  his  death.  . 

Rule  absolute  -^Harrison  and  mfe  v.  At- 
aiW,  M,  T.  1835.    K.  B.  P.  C. 


a  similar  opinion.    It  was  a  rule  that  the  coats. 
of  a  former  attempt  at  justification  of  bail 
should  be  demanded  to  be  deposited  before  the 
bail  were  sworn. 
Knight's  hail,  M.  T.  1835.    K.  B.  P.  C. 


•Alfi. — COSTS  OF  FORMER  ATTEMPT  AT  JUSTI- 
FICATION.—PBRIOU  OF  MA&INO  OBJECTION. 

An  ohtection  to  hail,  in  consequence  of  the 
costs  tf  a  former  attempt  at  justification  not 
having  been  paid,  must  be  made  b^ore  the 
swearing  of  the  bail. 

In  this  case,  after  the  bail  had  been  sworn, 
it  was  demanded  that  the  costs  of  a  former 
attempt  at  justification  should  be  paid  or  de- 
posited, or  the  present  justification  was  ob- 
jected to.  ,  ,         , 

The  Court  said  it  was  too  late  to  make  sucn 
a  demand  after  the  bwl  were  sworn. 

The  case  was  subsequentlv  mentioned  to  the 
fall  Court,  when,  however,  the  Court  expressed 


INCORRECT  TITLE  Olf  AFFIDAVIT. —  REFER- 
ENCE TO  ANNEXED  I'ROCEEDINO. — COSTS 
OF  APPLICATION.-— DISCRETION  OF  tBU 
COURT. 

If  the  affidavit  on  which  a  motion  is  made  is 
wrontrly  entitled,  the  Court  cannot  rrfer  to 
any  annexed  proceeding  to  assist  the  affi* 
d(wit. 

The  payment  of  the  costs  of  an  application, 
where  a  rule  has  been  set  aside  on  a  pre- 
liminary objection,  is  discretionary  with 
the  Court. 

Cause  was  shewn  against  a  rule  nisi,  which 
had  been  obtained  for  setting  aside  the  repli- 
cation and  sfibsequent  proceedings,  on  the 
ground  of  irregularity.  A  preliminary  objec- 
tion was,  however,  taxen,  that  the  aflSaavit  on 
which  the  rule  had  bee9  obtained  was  not 
properly  entitled,  th^  Christian  names  of  the 
pjaintift*  not  being  properly  set  out.  The 
aHidavit  therefore  could  not  be  read.  The 
alleged  irregularity  in  the  replication  was*, 
that  a  date  bad  beeni  omiUed,  which  was  re- 
quired by  the  rale  of  court.  The  rule  ordered 
diat  every  pleading  sho^ld  be  entitied  of  the 
day  of  the  montV  and  year  when  it  waa 
pleaded. 

In  support  of  the  v^le,  it  was  urged^  that 
the  rule  was  drawn  up  on  reading  doUi  the 
affidavit  and  the  issue  ii^  the  cause,  which  waa 
annexed,  and  the  Court  might  therefore  at 
once  ^P^  ^^^  ^®  irregularity  had  been  conw 
mitted.  The  affidavit  therefore  need  90t  be 
referred  to,  as  sufficient  was  already  shewn  tp^ 
justify  the  replication's  being  sef  aside. 

The  Court  thought,  that  without  the  affidavit 
the  objec^on  was  not  sufficientiy  shewn.  The 
rule  must  tiierefore  be  discharged. 

It  was  submitted  that  it  should  be  disn 
charged  with  costs,  the  rule  having  been 
ohtamed  with  costs. 

On  the  other  hand,  however,  it  was  con-, 
tended,  that  ij^^^  wa9  no  positive  rule  upon 
the  subject.  If  the  question  of  irregularity 
had  been  argued,  the  Court  might  have  ordered 
the  coats  i  hot  as  \he  rule  was  discharged 
merely  on  a  preliminary  objection,  it  waa  in 
the  discretion  of  the  Court  to  allow  costs  or 
not. 

The  Court  thought  the  allowance  of  costs 
was  discretionary.  The  cosM  would  not  there* 
fore  be  granted. 

Rule  discharged,  without  costs.— rA^arrts  ▼• 
Mathews,  M.%  1835.    K.B.P.C. 
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AGRBBMBNT  BBTWBBN  ATTOBNBY  AND  CLI- 
BNT.— VOLUNTARY  PAYMENT  OF  MONEY. — 
CHAMPERTY. — ^APPLICATION  TO  COMPEL  A 
RETURN  OF  THE  MONEY. — LAPSE   OF  TIME. 

The  Court  wtii  not  inter/ere  to  compel  an  at- 
torney  to  refund  a  sum  of  money  paid  to 
him  volunlnribf  under  an  agreement,  al- 
though void  for  champerty,  afltr  a  lapse 
of  thirteen  years,. and  no  reason  being 
given  for  the  delay, 

A  rule  had  been  obtained,  calling  upon  an 
attorney  of  this  Court,  to  shew  cause  why  he 
should  not  refund  a  certain  sum  of  monev, 
which,  it  was  alleged,  had  been  improperly 
paid  to  him ;  or  deliver  his  bill  of  costs,  and, 
after  taxation,  pay  the  diflference  between  that 
sum  and  what  siiould  be  found  to  be  due. 

It  appeared,  that  in  the  year  18()4,  the  appli- 
cant and  another  gentleman  were  possessed  of 
some  land,  near  to  the  property  or  the  Bristol 
Dock  Company.  That /Company,  under  a  local 
act  of  paniament,  took  possession  of  the 
ffround,  and  although  repeatedly  called  upon 
to  pay  for  it,  refused  to  do  so.  At  length,  in 
die  year  1823,  the  attorney  in  question  pro- 
posed that  he  should  commence  proceedmgs 
against  the  Dock  Company,  for  the  recovery 
of  the  value  of  the  land;  but  this  was  objected 
to,  on  the  ground  of  the  expense  which  would 
be  incurred,  and  of  the  hopeless  nature  of  the 
case.  A  proposition  was  then  made  by  the  at- 
torney, that  he  should  take  proceedings  at  his 
own  cost,  upon  an  understanding,  however, 
diat  he  should  receive  one-third  or  the  sum  re- 
covered. This  was  at  once  agreed  to,  and  an 
agreement  to  that  effect  was  drawn  up,  and 
signed  by  each  party.  An  action  of  ejectment 
was  subsequently  commenced,  on  the  advice 
of  a  barrister,  and  shortly  afterwards  a  clerk  to 
the  Company  called  on  the  applicant,  and  paid 
him  591^  12«.,  the  amount  of  his  claim.  This 
was  then  equally  divided,  and  the  attorney  re- 
ceived his  portion  of  197/.  4#.  No  objection 
was  taken  to  this  distribution  of  the  property 
until  1831,  when  the  applicant  set  up  a  claim 
of  28/.  7«.9  which  sum,  ne  alleged,  he  had  ex- 
pended in  making  some  journies  connected 
with  the  transaction,  and  he  demanded  that  the 
attorney  should  refund  the  money  he  had  re- 
ceived, with  the  exception  of  such  money  as 
he  should  have  expended  in  prosecuting  the 
cause.  This  was,  nowever,  refused,  and  the 
present  rule  was  in  consequence  obtained. 

Cause  was  now  shewn ;  and  it  was  contended, 
that  the  lapse  of  time  since  the  transaction 
was  sufficient  ground  for  the  discharge  of  the 
rule.  It  was  evident  that  the  applicant  was 
perfectly  aware  of  the  nature  of  the  agreement 
he  entered  into,  and  that  he  pfdd  the  third 
part  of  the  money  recovered  voluntarily  to  the 
attorney.  The  latter  had  undertaken  the  risk 
and  expense  of  tlie  proceedings ;  and  although 
the  Company  had  yielded  more  readily  than 
it  was  anticipated,  and  less  costs  had  been  in* 
curred,  he  was  as  much  entitled  to  his  portion 
of  the  sum  recovered,  as  if  years,  and  a  large 
sum  of  money,  had  been  employed.  In  a  former 
case.  It  had  been  held,  that  a  client  applying 


against  his  attorney  for  some  alleged  act  of 
oj)pression,  tvas  too  late  even  after  the  expira- 
tion of  three  terms,  no  reason  being  shewn  for 
the  delay.  Besides,  the  money  was  paid  to  the 
attorney  by  the  applicant  himself,  with  a  full 
knowledge  of  all  the  circumstauces,  and  an 
action  to  recover  the  sum  as  money  had  and 
received,  would  not  lie.  This  was,  in  point  of 
fact,  a  mere  attempt  to  obtain  money  by  mo* 
tion,  which  could  not  be  recovered  by  action. 

On  the  other  hand,  it  was  submitted,  that 
the  original  agreement  amounted  to  champerty , 
and  was  void.  I1ie  question,  therefore,  leffc 
for  consideration  was,  whether  the  lapse  of 
time  would  prevent  the  applicant's  recovering* 
the  money ;  and  the  agreement  being  illegal, 
the  Court  would  not  suffer  that  to  prevent  its 
interference.  A  case  was  now  referred  to, 
where  the  Court  had  said,  that  it  was  nece8sar«. 
for  an  attorney  to  shew  that  the  agreement, 
(set  up  under  similar  circumstances  to  that  in 
the  present  case),  was  one  which  could  be 
countenanced.  The  agreement  was,  that  the 
attorney  should  receive  one-half  the  proceed* 
of  the  action,  and  that  was  sulratantially  cham- 
perty. The  Court,  therefore,  decided  in  favor 
of  the  applicant.  In  the  present  case  also,  the 
agreement  could  not  be  supported,  on  similar 
grounds.  A  sum  exceeding  10/.  could  not  have 
been  expended  by  the  attorney,  in  the  prose* 
cution  of  the  applicant's  claim,'  and  he  had  re- 
ceived nearly  200/.  The  Court  surely  would 
interfere  to  prevent  such  a  proceeding,  not- 
withstanding  the  length  of  time  which  had 
elapsed.  In  Tidd's  Practice,  it  was  laid  down, 
that  the  Court  would  refer  an  attorney's  bill  to 
be  taxed  under  certain  circumstances,  even  af- 
ter it  should  have  been  paid ;  for  it  might  be 
shewn,  that  the  business  charged  for  was  never 
performed,  and  that  the  charges  were  fraudu-. 
lent.  In  the  present  case,  it  was  evident  a  fraud 
had  been  practised,  and  therefore,  the  princi- 
ple laid  down  by  Mr.  Tidd,  should  be  adopted. 

The  Court  said,  that  the  question  was,  whe- 
ther  the  agreement  was  champerty,  and  whe- 
ther the  Court  would  there/ore  interfere  to 
compel  the  attorney  to  return  the  money,  and 
deliver  his  bill  of  costs.  With  regard  to  the 
champerty,  it  was  to  be  observed,  that  no  pro- 
ceedings had  been  taken  against  the  attorney 
in  any  Court.  Had  the  parties  applied  imme- 
diately after  the  transaction,  the  Court  might 
have  interfered,  at  its  discretion  ;  but  after  sa 
long  an  interval,  the  application  evidently 
came  too  late.  The  money  had  been  paid 
voluntarily,  and  there  was  no  pretence  for  say- 
ing that  the  applicant  was  in  any  way  in  the 
power  of  the  attomev.  There  was,  besides,  no 
cause  shewn  to  justi^  the  delay.  The  applica- 
tion, therefore,  came  too  late,  and  the  rule 
must  be  discharged,  with  costs,  the  applica- 
tion having  been  made  for  it,  with  costs. 

Rule  discharged. — Ej parte  Yeatman,M.  T. 
1835.    K.  B.P.C. 


Superior  CoUrti:  Common  Pleoi.-^ Sittings. 


Camtnon  pieoiK* 

PRI80KBR  IN  CUSTODY  FOR  DEBT.— FLEET 
PRIBON.  —  CHARGE  OF  FELONY.  —  DETEN- 
TION IN  STRONG  ROOM. 

Apriioner  in  custody  in  the  Fleet  Prison  for 
ttebt,  bjut  who  is  confined  in  the  strong 
room,  provided  under  the  Rule  of  Court  of 
H.T,^  G.  2,  in  consequence  of  a  charge 
of  forgery  being  preferred  against  him, 
may  be  detain^  there  for  safe  cusiodv, 
although  he  be  not  actually  found  guilty 
of  the  offence  alleged, 

A  rule  was  obtained  calling  on  the  warden 
of  the  Fleet  Prison  to  shew  cause  why  the  de- 
fendant should  not  be  liberated  from  the  strong 
room  of  the  prison,  where  he  was  connneu, 
and  be  allowed  the  privileges  of  other  pri- 
soners. The  defendant,  it  appeared,  was  ar- 
rested for  debt»  and  was  connned  in  the  Fleet 

•  Prison.  Subsequently,  however,  a  charge  of 
forgery  was  preferred  against  him,  on  which  a 
warrant  was  issued  by  the  Lord  Mayor,  and 
was  lodged  with  the  warden  of  the  Fleet.  The 
defendant  was  thereupon  placed  in  the  strong 
room,  and  had  remained  there  ever  since. 
The  affidavits  on  which  the  rule  was  obtained 
stated  that  the  charge  was  perfectly  ground* 
less,  and  that  the  warden  had  refused  to  release 
the  defendant  unless  he  entered  into  a  bond 
for  security. 

Cause  was  now  shewn,  and  it  was  contended, 
that  an  additional  precaution  was  necessary  to 
be  used  with  regard  to  the  defendant,  as  he  was 
charged  with  felony.  Besides,  it  would  be  ex- 
tremely hard,  that  the  other  prisoners  in  cus- 
tody for  debt  only,  should  be  obliged  to  asso- 
ciate with  a  person  charged  with  felony.    This 

•  was  also  prohibited  by  the  act,  which  required 
a  classification  of  all  prisoners,  so  that  debtors 
should  not  be  compelled  to  mix  with  persons 
in  custody  on  criminal  chaises.  There  was 
also  a  rule  of  Court,  whereby  it  was  directed, 
that  astronj^room  should  be  provided  in  everv 
debtors'  pnson,  for  the  safe  custody  of  all 
persons  endeavouring  to  escape,  or  who  were 
guilty  of  any  felony  or  misdemeanor,  in  order 
that  the  other  prisoners  might  not  be  under 
any  unnecessary  restraint. 

In  support  of  the  rule,  it  was  urged,  that  the 
rule  alluded  to  did  not  apply  in  the  present 
case.  It  was  not  attemptea  to  be  shewn,  that 
the  defendant  had  attempted  to  escape,  and 
the  offence  of  which  he  was  alleged  to  have 
been  guilty,  it  was  distinctly  sworn,  had  not 
been  committed.  It  would  be  a  great  hard- 
ship to  compel  the  defendant  to  be  at  the  ex- 
pense of  suing  out  a  writ  of  habeas  corpus, 

Tho  Court  thought  the  detention  of  the  de- 
fendant in  the  strong  room  was  perfectly  jus* 
tifiable,  as  it  appeared  to  be  necessary  for  his 
safe  custody,  and  for  the  liberty  of  the  other 
prisoners.  It  was  sworn,  that  the  strong  room 
was  commodious  and  airy,  the  defendant 
therefore  suffered  no  great  hardship.  It  was 
true,  that  the  defendant  had  not  been  proved 
to  be  guilty  of  the  felony  with  which  he  stood 
charged,  or  that  he  had  attemf^ted  to  escape  $ 
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but  the  wsrdeq  was  nevertheless  compelled  to 
keep  him  in  closer  custody  than  the  other 
prisoners,  lest  he  might  take  advantage  of  the 
comparative  ^tate  of  liberty  granted  to  them. 
The  charge  was  not  merely  an  idle  sUtement, 
but  was  verified  on  oath,  and  a  warrant,  issued 
on  that  affidavit,  was  lodged  with  the  warden. 
The  case,  therefore,  came  within  the  meaning 
of  the  rule  of  Court,  and  the  present  rule  must 
be  dischargeil.  The  defendant  might  Uke 
other  means  for  procuring  his  liberation,  by 
suing  out  a  habeas. 

Rule  discharged.— 0**ww  y.  Angle,  M .  T. 
1836.    C.P. 


CHANCERY   SITTINGS, 
Previous  to  and  in  Hilary  Term,  1836. 

EarW  CornmWiancrjr. 
At  Lincoln's  Inn.  . 
Sir  (7.  C,  Pepys  and  Sir  J,  B-.  Bomnquet. 
Monday      -      Jan.  4\    - 
Tuesday        .        .    5 
Wednesday    -        -    6| 
Thursday       -        -    7/ 
Friday  -        .        -    8 
Saturday       -        -    9 j  ' 

Hilary  Term— At  Westminster. 
Sir  L.  Shadwell  and  Sir  J,  B.  Bosanquet, 

Appeal  Cause   Peti- 


Appeal  Cause  Peti- 
'      tions  from  V.  C. 
and  Appeals. 


Saturday 
Monday 


16< 
18 


tions.  Adjourned 
Lunatic  Petitions, 
Motions  by  Date 
and  Appefds. 

Sir  C,  C.  Pepys  and  Sir  J,  B,  Bosanquet, 
Saturday       •        .  23 1  Motions  by  Date  and 
Monday        .        -25/     Appeals. 

Sir  L,  Shadwell  and  Sir  J,  B.  Bosanquet.  * 
_  /  Motions  by  Date  and 
^\     Appeals. 


Saturday 


l^fce  C^sncrHot. 

At  Lincoln's  Inn. 

Tuesday 

-     Jan.  6^    ,     \ 

Wednesday 

-    6    Motions     and     Ad- 

Thursday 

•    .   -    7  1     journcd  Petitions. 

Friday  - 
Saturday 

-        -    8j 

-    9  1  Petition-day. 

Hilary  Term— At  Westminster. 

Monday 

-  11  1  Motions. 

Tuesday 

-  12^ 

Wednesday 

-        .  13 

Thursday 

-  14    Pleas,      Demurrers, 

Friday  - 

-  15  \  Exceptiona,  Causes^ 
r       -  16  /  and  Further  Dircc 

Saturday 

Monday 

-  18     tions. 

Tuesday 

.       -  19 

Wednesday 

-       .  20) 

Thursday 

•       •  21  t  Motions. 

1^8 


SiningM.-^MdUor^s  Letter  ^ojr. 


Friday  - 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday. 


Saturday 
Monday 


22- 
23 
25 
26 
27. 
2d 

29X 


-30 
Feb.  I 


Pteas,  Demurrers, 
Exceptions,  Causes* 

'  and  Further  Direc- 
tions. 

Motions. 

Short  Causes,  Pleas, 
Demurrers,  Excep- 
tions, Causes,   and 
.  Further  Directions. 
'  Fleas,      Demurrers, 
Exceptions,  Causes, 
and  Further  Direc- 
.  tions. 
Motions. 


Such  days  as  His  Honor  is  engaged  as  Lord 
Commissioner,  are  excepted* 


HiiMy  Term,  1836. 


Monday 
Tuesday 
Tuesday 


Jan.  II 
.  19 
-  26 


Friday      . 

Saturday 

Thursday 


Tuesday 
Friday  . 
Saturaay 


Jan. 


Petidons  &  Motions. 

Pleas,  Demurrers,  & 
Exceptions  to  An- 
swers, and  Further 
Directions  and  Ex- 
ceptions to  Reports 
in  Causes  ori^nal- 
Iv  heard  before  the 
Lord  Chief  Baron, 

Causes,  and  Further 
Directions,  &  Ex- 
ceptions to  Reports 
in  Causes  originally 
heard  before  Mr. 
Baron  Aldenon, 

Mr.  Baron  Alderson  wQl  also  hear  unopposed 
Petitions  and  Motions,  at  the  Sitting  of  the 
Coart,  every  day  he  sits. 


Jan.  12 
-22< 
-301 


CoimiuinVlrxil. 
/•  Term, 


MIDOLB8BX.  I 

Wednesday  -  Jan.  2() 
Tuesday        -       -  26  { 


LONDON. 

Friday     •     Jan.  22 
Thursday   -       -  28 


After  Term. 

1IIDDI.E8BX. 

Tuesday      -      Feb.  2 


LONDON. 

Wednesday  -  Feb.  3 


The  Court  will  sit  at  ten  o'docli  in  the  fore- 
noon on  each  of  the  days  in  Term,  and  at  half- 
past  nine  precisely  on  each  of  the  days  after 
Term. 

The  Causes  in  the  List  for  each  of  the  above 
'Sitting  Days  in  Term,  if  not  disposed  of  on 
those  days,  will  be  tried  byadioumment  on  the 
days  following  each  of  such  Sitting  Days. 


ercferquer  of  {dlraif. 
In  Term. 

MIDDL1C8BX. 

First  Sitdngs.      Wednesday    -    Jan.  20 

Second  Sittings.  Monday        -       -  26 

The  Coort  will  sit  in  MiddWc,  by  Adjt.^  <w 

Thursday,  Jan.  21  |  Wednesday,  Jan.  27 

LONDON. 

First  Sittings.       Saturday       -    Jan.  16 
Second  Sittmgs.  Friday  -        -       -   29 

After  Term. 

MIDDLBSBX.  |  LONDON. 

Tuesday,  Feb.  2     |     Wednesday,  Feb.  3 
The  Court  will  sit  at  half-past  nine  o'clock. 


THE  EDITOR'S  LETTER  BOX. 


The  Ten  Volumes  of  the  Legal  Observer 
and  the  Two  Volumes  of  the  Monthly  Record 
already  published,  form  a  complete  History  of 
the  Law  for  the  last  five  years,  lliev  contain, 
among  many  other  things, — 1.  All  the  im- 

e)rtant  Acts  of  Parliament.  2.  All  the  New 
ills  which  have  not  passed  into  Law.  3.  The 
fuUest  information  on  the  leading  snbjecta 
relating  to  Law  Reform;  as  Local  Courts, 
Generu  Registry,  Imprisonment  for  DebC, 
Chancery  and  Bankruptcy  Reform,  &c.  &c. 

4.  Reviews  of  all  Publications  connected  vrith 
or  bearing  on  the  Law.  6.  Reports  of  Com- 
mittees and  CommisHioners,  ana  Parliamentary 
Returns.  6.  Lej^  Biography,  including  Me- 
moirs of  all  eminent  Lawyers  who  have  died 
or  retired  in  the  last  five  years,  with  many 
others.  7.  All  the  late  Rules  and  Orders  of 
Court.  8.  Dissertations  and  Cases  connected 
with  Conveyancing  and  Property  Law.  9.  The 
Law  of  Attorneys.  10.  Practical  Points  of 
General  Interest.  11.  Remarkable  Trials,  an- 
cient and  modern.  12.  The  Laws  of  other 
Countries.  13.  Early  Reports  of  Decisions, 
by  Barristers  of  the  several  Courts ;  together 
with  a  variety  of  other  matter,  of  daily  use  to 
the  Practitioner.  The  General  Index  to  the 
first  Ten  Volumes  renders  all  this  information 
easily  accessible. 

A  correspondent  states  that  the  decision  in 
Setoell  V.  Stickneff,  reported  p.  132,  turned  on 
the  peculiar  circumstances  of  the  case,  and 
that  no  general  rule  was  lud  down  that  trus- 
tees were  not  justified  in  advancing  more  upon 
a  mortgage  of  property  than  one-third  the 
value,  although  something  to  that  effect  might 
have  been  advanced  by  counsel.  We  shall 
inquire  further  on  the  subject.  The  case,  as 
reported,  however,  relates  only  to  securities 
taken  on  houses,  not  other  real  property. 

We  thank  M.  for  his  communication.  We 
have  not  heard  from  him  so  often  as  formerly. 

The  Queries  and  Answers  of  L.  S. ;  W.  F. ; 

5.  H. ;  and  F.,  have  been  received. 

The  suggestion  of  a  Correspondent  at  Eze« 
ter,  as  to  the  Commentaries  on  the  Statutes, 
shall  be  considered. 

A  further  List  of  Perpetual  Commissioners 
will  be  given  in  the  Supplement  for  January. 
The  names  should  be  sent  by  the  23d  instant. 


STde  Utqal  H^hwt^tv, 


SATURDAY,  JANUARY  9, 1836. 


**  Quodmagis  ad  no» 

Pertioet,  et  nescire  malum  est,  agitamus. 


Ho  RAT. 


LAW  OF  FIXTURES. 


RssuMitra  the  subject  of  Fixtures,  a  dis- 
tinct portion  of  which  we  noticed  in  a 
former  ardcle,*  we  purpose  treating  of  the 
various  rights  established  in  our  Law  of 
Fixtures  between  different  classes  of  per- 
sons. The  ri^t  is  subject  to  a  twc^old 
TBTiatiaB :  it  varies  as  the  kind  of  fixture 
varies;  and  as  the  tide  arises  out  of  dif- 
ferent relations.  Thus,  the  law  is  not  the 
same  with  respect  to  trade  fixtures  as  it  is 
with  respect  to  agricultural  erections :  nor« 
with  respect  to  some  at  least  even  of  the 
form^-,  is  it  the  same  between  heir  and 
executor  as  between  landlord  and  tenant. 
These  we  mention  as  instances  only ;  there 
are  odier  variations.  First,  we  shall  endea- 
vour to  give  a  practical  view  of  the  law  as 
betw  een  landlord  and  tenant. 

Between  Landlord  and  Tenant. 

1.  As  to  Trade  Fixtures. 

2.  As  to  other  Fixtures. 

1 .  Poole* i  cas^  is  the  parent  case  on  this 
part  of  the  subject.  It  was  an  action 
against  the  sheriff  for  having  taken  under  a 
writ  of  execution  the  vats  and  other  fixtures 
of  a  soap  boiler,  which  the  soap  boiler  had 
erected  on  the  premises  where  he  carried 
on  his  trade,  of  which  premises  he  was 
an  undertenant.  Holt,  C.  J.  said,  *'  that 
during  the  term  the  soap  boiler  might  well 
remove  the  vats  he  set  up  in  relation  to 
tcade ;  that  he  might  do  it  by  the  common 
law,  and  not  by  virtue  of  any  special  cus- 
tom, in  favour  of  trade  and  to  encourage 
industry.  But  after  the  term  they  became 
a  gift  in  law  to  him  in  the  reversion.'* 

So  in  Lawton  v.  Lawton,^  where  the 
question  arose  between  heir  and  executor, 
and  related  to  the  wych-houses  and  salt- 


•  licg.  Obs.  Vol.  9,  p.  3. 
»  lSidk.d68. 
«   1  H.  Bl.  359,  rA  ii0/i«. 
vol..  XI. — NO.  311. 


pans,  and  other  salt-works  connected  with 
certain  salt-springs,  and  which  had  been 
erected  by  the  owner  of  the  inheritance ; 
Lord  Mansfield,  in  delivering  judgment  in 
fiivour  of  the  hen:,  said,  "  It  would  have 
been  a  different  question  if  the  springs  had 
been  tet,  and  the  tenant  had  been  at  the 
expense  of  erecting  these  salt-works :  he 
might  very  well  have  said,  '  I  leave  the 
estate  no  worse  than  I  found  it.'  That 
would  be  for  the  encouragement  and  con- 
venience of  trade,  and  the  benefit  of  the 
astate." 

But  if  a  trade  fixture  could  not  be  re- 
moved without  material  injury  to  the  land- 
lord's property,  is  it  removable  ?  A  baker's 
oven  in  a  cellar  in  Fleet  Street,  for  exam- 
ple, the  removal  of  vi^ch  would  be  its 
demolition,  and  might  shake  the  walls  of 
the  house  and  the  foundations.  There  is 
no  case  decisive  of  the  question ;  and  there- 
fore we  can  answer  it  only  by  general  rea- 
soning. When  a  case  arises  in  which  great 
mjvry  has  been  done,  the  Courts,  it  is  clear, 
must  establish  some  restriction;  it  ought, 
if  any  principle  can  be  found,  to  be  esta- 
blished upon  some  general  principle.  What 
restriction  upon  princyi>le  can  be  esta- 
blished, but  that  the  privilege  shall  be  exer- 
cised only  where  no  injury  will  be  done  by 
the  removal.  The  restriction  is  confessedly 
for  the  landlord's  sake :  his  interest  requires 
no  other  restriction;  we  therefore  should 
reject,  as  merely  arbitrary,  the  restriction 
tluLt  the  fixture  shall  not  be  removed  if  it 
cannot  be  removed  entire,  or  if  its  severance 
wouM  be  its  demolition, 

2.  Besides  the  fixtures  properly  called 
trade  fixtures,  there  are  many  others  which 
may  be  removed  by  the  tenant;  but  we 
have  never  found  any  clear  or  satisfactory 
definition  of  them.  Like  trade  fixtures, 
they  are  an  exception  to  the  general  rule,  of 
modem  date,  resulting  from  the  advance  of 
the  arts  as  applied  to  erections  for  orna- 
ment and  domestic  convenience.  We  be- 
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lieve  all  the  cases  respecting  fixtures  of  this 
kind  may  be  reconciled  by  distinguishing 
them  into  two  species ;  such  as  by  their 
structure,  nature,  mode  of  erection,  and 
other  peculiarities,  must  reasonably  be  re- 
garded as  improvements  of  the  estate;  and 
such  as  can  without  injury  to  the  estate  be 
removed,  and  may  more  reasonably  be  re- 
garded as  things  of  mere  temporary  con- 
venience or  enjoyment.  Grates,  bells, 
blinds,  book  cases,  cisterns,  chimney  pieces, 
pier  glasses,  shelves,  tapestry,  wainscot 
fixed  by  screws,  and  the  like,  obviously 
accord  with  the  latter  definition.  All  these 
have  been  held  removable  by  the  tenant ; 
and  the  definition  is  strikingly  supported  by 
a  recent  case,  in  which  the  Court  of  Com- 
mon Pleas  held  a  pump  removable.  In  the 
case  alluded  to,<^  Tindal,  C.  J.  said,  ",It  is 
extremely  difficult  to  draw  a  general,'  and 
at  the  same  time  to  lay  down  any.jprecise 
or  accurate  rule  on  this  subject.  Each  case 
must  depend  upon  its  own  peculiar  circum- 
stances and  the  nature  of  the  article,  as 
well  as  the  object  of  setting  it  up;  and 
the  mode  or  degree  of  firmness  .with  which 
it  is  affijced  must  be  taken  into  considera- 
tion. The  pump,  as  described  to  have  been 
fixed  in  tins  case,  appeal's  to  me  to  fidl 
within  that  class  of  fixtures  which  are  re- 
movable, as  between  landlord  and  tenant, 
it  has  been  decided,  that  a  tenant  for  years 
might  remove  articles  of  ornament  during 
the  term,  although  affixed  to  the  freehold ; 
such  as  ornamental  grates,  stoves,  marble 
chimney  pieces,  pier  glasses,  wainscot  fixed 
by  screws,  and  the  like.  So  coppers, 
ranges,  ovens,  and  various  other  articles  of 
that  description,  have  upon  a  change  of 
occupiers  been  usually  allowed  by  land- 
lords to  be  valued  by  the  outgoing  to  the 
incoming  tenant,  or  sold  by  the  former ;  and 
in  many  cases  the  landlord  hinself  becomes 
the  purchaser.  Looking  then  at  the  facts 
of  this  case,— considering  that  the  pump 
was  an  article  of  domestic  convenience, — 
that  it  was  slightly  fixed  to  the  freehold, — 
and  removed  without  doing  it  any  material 
ta;«ry,~that  it  was  erected  by  the  tenant, 
and  might  be  taken  away  entire,  I  think 
that,  as  between  landlord  and  tenant,  the 
latter  had  a  right  to  remove  it." 

This,  it  is  to  be  observed,  was  the  case, 
not  of  a  trade  fixture, — as  to  which  the 
Court  always  favours  the  right  of  removal, — 
but  of  an  article  conducing  to  enhance  the 


<*  Grymei  v.  Boweren,  1  Moore  &  Payne,  146. 
We  trust  we  have  overcome  this  difficulty 
above.  We  suggested  the  same  definition  in  a 
former  article.  Leg.  Obs.  Vol.  9,  p.  5. 


enjoyment  of  the  freehold.  Such  fixtures, 
and  ornamental  fixtures,  come  under  the 
same  category. 

The  right  of  the  tenant  to  remove  trade 
fixtures,  and  the  other  fixtures  of  the  kind 
last  mentioned,  is  an  exception;  and  the 
exception  has  never  yet  been  extended  to 
agricultural  erections.  The  old  rule  was. 
that  where  the  lessee,  having  annexed  any 
thing  to  the  freehold  during  his  term,  takes 
it  away,  it  is  waste.  And  in  Elwes  v. 
Maw,f  the  Court  of  King's  Bench  held  that 


^  3  East,  55.  It  is  difficult  to  separate  any 
part  of  this  judgment.  It  is  observable,  how- 
ever, that  it  contests  an  opinion  expressed  bv 
Lord  Kenyan,  in  Penton  v.  Robart,  upon  whicn 
case,  with  reference  to  another  point,  we  shall 
hereafter  also  make  some  observations.  Lord 
Ellenftorough  established  this  proposition, 
namely,  that  the  right  of  removing  trade  fix- 
tures was  an  exception  which  had  never  been 
extended  to  agricultural  erections :  indirectly 
opposed  to  this  was  a  dictum  in  which  Lord 
Kenyan  held  that  a  Dutch  bam  might  be  re- 
moved, and  that  green- houses  and  hot-houses 
might  be  removed  by  nurserymen;  which 
seemed  to  Lord  Ellenboroug-h^s  mind  to  eany 
this  consequence^ — that  other  tenants  of  land 
had  the  same  indulgence,  and  therefore  that 
farmers  might  remove  agricultural  erections. 
After  quoting  Lord  Kenyon's  opinion  respect* 
ing  Dutch  barns,  which  were  in  fact  agricnU 
tural  erections,  he  thus  proceeds  to  shew  that 
Lord  Kenyan  considered  them  in  an  erroneoas 
liuht,  as  if  they  were  trade  erections.  '*  Lord 
Kenyan  here  uniformlv  mentions  the  benefit  of 
trade  as  if  it  {viz,  the  Dutch  barn)  were  a 
building  subservient  to  some  purpose  of  trade, 
and  never  mentions  agriculture,  for  the  pur- 
pose of  which  it  was  erected.  He  certainly 
seems,  however,  to  have  thought  that  builditiga 
erected  by  tenants  for  the  purposes  of  farming 
were,  or  rather  ou£^ht  to  be,  governed  by  the 
same  rules  which  had  been  so  long  judioally 
holden  to  apply  in  the  case  of  buildings  for  the 
purposes  ot  trade.  But  the  case  of  buildings 
for  trade  has  been  always  put  and  recognized 
as  a  known  exception  from  the  general  role 
which  ol)tains  as  to  other  buildings ;  and  the 
circumstance  of  its  bein^  so  treated  and  con- 
sidered establishes  the  existence  of  the  general 
rule  to  wliich  it  is  considered  as  an  exception. 
To  hold  otherwise,  and  to  extend  the  rule  in 
favour  of  tenants  in  the  latitude  contended  for 
by  the  defendant,  would  be,  as  appears  to  me, 
to  introduce  a  dangerous  innovation  into  the 
relative  state  of  rights  and  interests  holden  to 
subsist  between  landlords  and  tenants ;  but  its 
danger,  or  probable  mischief,  is  not  so  pro- 
perly a  consideration  for  a  court  of  law,  as 
whether  the  adoption  of  such  a  doctrine  would 
be  an  innovation  at  all ;  and  being  of  opinion 
that  it  would  l>e  so.  and  contrary  to  the  uni- 
form current  of  legal  authorities  on  the  sub- 
ject, we  feel  ourselves  obliged  to  pronounce 
that  the  defendant  had  no  right  to  tiuce  any  the 
erections  stated  in  the  case.*' 
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tldfl  nde  still  applied  to  agricultural  erec- 
tions. The  question  in  that  case  related  to 
a  beast  house,  a  carpenter's  shop,  a  fuel 
house,  a  cart  house,  a  pump  house,  and  a 
fEurm  yard,  stated  to  be  "  necessary  for  the 
occupation  of  the  farm,  which  could  not  be 
well  managed  without  them:"  and  the 
tenant  was  held  liable  to  an  action  in  the 
nature  of  waste,  for  having  removed  them. 
The  judgment  in  this  case  is  considered  one 
of  the  most  striking  specimens  of  Lord 
Eilenborough*s  power  and  learning. 

Of  the  principle,  that  the  tenant  has  no 
right  to  remove  fixtures  which  from  their 
nature,  structure,  mode  of  annexation,  or 
other  peculiarities,  may  most  reasonably  be 
regarded  as  permanent  improvements,  the 
case  of  Buckland  v.  Butterfield^  affords  an 
illustration.  There  the  question  was,  whether 
a  pinery  and  conservatory,  erected  by  the 
tenant,  were  removable  fixtures :  the  con- 
servatory, it  was  stated,  was  erected  on  a 
foundation  of  brick  work,  fifteen  inches 
deep,  on  which  was  a  bedded  sill ;  on  this 
sill  the  conservatory  was  placed,  and  it  was 
attached  to  the  dwelling  house  by  cantilions, 
which  were  set  nine  inches  into  the  wall, 
and  were  fastened  thereto  with  wedges: 
over  the  conservatory  was  a  balcony,  with 
iron  ndls  resting  on  the  cantilions;  and 
there  was  a  communication  by  folding  doors 
between  the  balcony  and  the  drawing 
room.  The  pinery  was  erected  in  the 
garden,  on  a  brick  wall  four  feet  high. 
Dallas,  C.  J.  said,  •*  Passing  over  all  that 
relates  to  trade  and  agriculture,  as  not  being 
connected  with  the  present  subject,  it  will  be 
only  necessary  to  advert,  as  bearing  upon 
it,  to  the  doctrine  of  Lord  Kenyan,  in  Pen- 
ton  ▼.  Robarts,  referred  to  at  the  bar.  The 
case  itself  was  that  of  a  building  for  the 
purpose  of  trade,  and  consequently  standing 
ttpon  a  different  ground  from  the  present ; 
but  it  has  been  cited  for  the  dictum  of  Lord 
Kenyan,  which  seems  to  treat  of  green 
houses  and  hot  houses,  erected  by  great 
gardeners  and  nurserymen,  as  not  to  be 
considered  as  annexed  to  the  freehold. 
Even  if  the  law  were  so,  which  it  is  not  ne- 
cessary to  examine,  still,  for  obvious  rea- 
sons,  such  a  case  would  not  be  similar  to 
the  present.  But  in  Elwes  v.  MaWi  speak- 
ing of  this  dictum.  Lord  Ellenborough  said, 
"  There  exists  no  decided  case,  and  I  be- 
lieve no  recognized  opinion  or  practice,  on 
cither  side  of  Westminster  Hall,  to  warrant 
such  an  extension.  Allowing,  then,  that 
matters  of  ornament  may  or  may  not  be 


«  4  Moore  R.  440. 


removable,  and  that  whether  so  or  not 
must  depend  on  the  particular  case,  we  are 
of  opinion  that  no  case  has  ever  extended 
the  right  to  remove  nearly  so  far  as  it  would 
be  extended,  if  such  right  were  to  be  es- 
tablished in  the  present  instance,  under  the 
facts  of  the  report ;  and  therefore  we  agree 
with  the  learned  judge  at  the  trial  in  think- 
ing that  the  building  in  question  must  be 
considered  as  annexed  to  the  freehold,  and 
that  consequently  the  removal  of  it  would 
be  waste," 

So  an  ordinary  tenant  iis  not  entitled  to 
take  away,  growing  trees,  without  a  special 
agreement;  nor  flowers  planted  in  the 
ground ;  nor  a  border  of  box  ;  for  a  border 
of  box  is  intended  to  be  permanent ;  and  it 
might  as  well  be  contended  that  a  tenant 
could  take  up  hedges^ 

3.  It  is  a  distinct  question,  witliin  what 
timeltfust  the  tenant  exercise  this  right  of 
removal,  supposing  the  fixtures  to  be  of  the 
kind  wldch  are  removable.  A  clearer  state- 
ment of  the  understood  and  general  rule 
upon  this  point  cannot  be  made,  than  is 
contained  in  the  following  observations  of 
Gibbs,  C.  J.,  in  a  case  in  which  the  rule 
was  not  indeed  the  principal  question.  That 
great  Judge,  so  eminent  for  learning,  ac- 
curacy, perspicaciousness,  and  precision, 
said,  "  The  right  between  landlord  and 
tenant  does  not  altogether  depend  on  the 
principle,  that  the  articles  continue  in  the 
state  of  chattels :  many  of  those  articles* 
though  originally  goods  and  chattels,  yet 
when  affixed  by  a  tenant  to  the  ireeh<^d« 
ceas6'to  be  goods  and  chattels,  by  becoming 
part  of  the  freehold ;  and  though  it  is  in  his 
power  to  reduce  them  to  the  state  of  goods 
and  chatteb  again,  by  severing  them  Airing 
his  term,  yet  until  they  are  severed,  they 
are  part  of  the  freehold;  as  wainscots 
screwed  to  the  wall;  trees  in  a  nursery 
ground,  which  when  severed  are  chatteb, 
but  standing,  are  part  of  the  freehold ;  cer- 
tain grates,  and  the  like :  and  unless  the 
lessee  uses,  during  the  term,  his  continmng 
privilege  to  sever  them,  he  cannot  afterwards 

do  itr 

So  in  the  Year  Book  of  the  20  H.  7, 
13  a.  &  b.  (as  cited  by  Lord  Ellenborough, 
in  Elwes  v.  Maw),  which  was  the  case  of 
trespass  against  executors  for  removing  a 
furnace  fixed  with  mortar  by  their  testator, 
it  is  laid  down,  that  if  a  lessee  for  years 
make  a  furnace  for  his  advantage,  or  a  dyer 
make  his  vats  or  vessels  to  occupy  during 


b  As  to  all  these  things,  see  Empton  v.  So^ 
den,  4  B.  &  Ad.  665. 
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his  term,  he  may  remove  them ;  but  if  he 
suffer  them  to  be  fixed  to  the  earth  after 
the  term,  then  they  belong  to  the  lessor. 
And  so  of  a  baker.  And  it  is  not  waste  to 
remove  such  things  toithin  the  term,  by 
some. 

So  Tindal,  C.  J.^  (than  whom  no  modem 
Judge  was  ever  more  replete  with  the  vene- 
rable sense  of  the  ancient  common  law),  in 
his  judgment,  already  quoted,  says,  "that 
a  tenant  for  years  may  remove  articles  of 
ornament  during  the  term,  although  affixed 
to  the  freehold."  And  in  Fitzherbert  v. 
Shaw,^  it  was  ruled  at  Nisi  Prius,  and  con- 
firmed afterwards  in  banc,  that  a  tenant  who 
had  removed  fixtures  after  his  term  had 
been  put  an  end  to  by  agreement,  was  lia- 
ble to  an  action  in  the  nature  of  waste  for 
the  removal.  All  the  legal  dicta  concur  in 
this  decision  ;  but  in  Penton  v,Rolmrt  there 
is  a  contrary  decision :  in  that  Oflsbe  the 
Court  held,  tbat  a  tenant  who  bad  removed 
a  trade  fixture  while  he  was  in  possession, 
but  after  his  term  had  expired,  was  not  lia- 
ble to  an  action  for  the  removal.  Hmt  the 
defendant  was  in  possession  merely  as  a 
trespasser,  appeared  on  the  record,  for  he 
suffered  judgment  by  default.  As  to  the 
breaking  and  entering,  the  Court  saM,  "  let 
a  verdict  be  entered  for  the  plaintiff  as  to 
the  trespass  in  breaking  and  entering, 
damages  Is.,  and  for  the  defendant  as  to 
the  rest  of  the  trespass."  Lawrence,  J., 
said,  "  it  is  admitted  now,  that  the  defend- 
ant had  a  right  to  take  l^ese  things  away 
during  the  term ;  and  all  that  he  admits 
upon  this  record  against  himself,  by  luffer- 
ing  judgment  to  go  by  default  as  to  the 
breaking  and  entering,  is,  that  he  was  a 
trespasser  in  coming  upon  the  land,  but  not 
m  trespasser  de  bonis  asportatis ,-  as  to  so 
mudi  therefore  he  is  entitled  to  judgment." 
Lord  Kenyon  upon  this  point  said,  "  here 
the  defendant  did  no  more  than  he  had  a 
right  to  do ;  he  was,  in  fact,  still  in  posses- 
sion of  the  premises  at  the  time  the  things 
were  taken  away,  and  therefore  there  is  no 
pretence  to  say,  that  he  had  abandoned  his 
right  to  them."  And  referring  to  the  case 
of  Fltsherbert  v.  Shaw,  his  Lordship  said, 
"  it  turned  upon  the  construction  of  an 
agreement  that  such  things  should  be  left 
on  the  premises,  and  decided  nothing  against 
the  general  principle." 

But  what  is  the  general  principle  ?  con- 
sidered as  a  point  in  dispute,  it  is  a  mere 
petitio  principU  to  say,  that  the  Court  of 


i  Lee  V.  Ritdon,  7  Taunt.  188. 
3  1  H.  Bl.  258. 


King*s  Bench,  in  Penton  v.  Robari,  gave  a 
correct  exposition  of  the  general  principle  ; 
and  was  not  Fitzherbert  v,  Shaw  decided 
upon   the   understood  general    princij^e? 
The  defendant's  tenancy  had  been  deter- 
mined by  a  notice  to  quit,  and  an  ejectment 
brought  to  recover  possession ;  whereupon 
the  defendant  agrees  that  judgment  should 
be  signed,  with  a  stay  of  execution.     No 
mention  was  made  of  fixtures  or  buildings  im 
the  agreement:    the  fixtures  in  question, 
were  removed  between  the  time  of  entering 
into  the  agreement,  and  the  time  for  giving 
up  possession.  At  the  trial,  Gould,  J.,  said, 
that  the  defendant  would  clearly  have  been 
entitled  to  take  away  the  articles,  if  he  had 
done  it  during  the  continuance  of  his  term, 
but  that  by  the  agreement  the  parties  had 
made  a  new  contract,  which  put  an  end  to 
the  term."     Is  it  not  clear,  that  it  was  be- 
cause the  term  was  at  an  end,  as  evidenced 
by  the  agreement,  that  the  learned  judge 
thought  the  tenant  had  lost  the  right  of  re- 
movsd?      It  was,  in  substance,  as  if  the 
learned  judge  had  said  to  the  jury, "  ^th« 
out  adverting  to  the  ejectment,  and  with- 
out considering  the  defendant  in  the  unfa- 
vgrable  Hght  of  a  person  whose  possession 
was  whoU;:-  and  absolutely  wrongful,  here 
is  an  agreei&ent  by  which  the  term  had  been 
determined ;  and  as  a  consequence  of  the 
determination  of  the  term  by  means    of 
the  agreement,  I  am  of  opinion,  that  in 
point  of  law  the  defendant  had  no  right 
to  remove  the  fixtures  in  question :    you 
will  therefore  find   yoiur  verdict  for  the 
plaintiff :  the  damages  are  for  your  consid- 
eration."    It  is  expressly  stated,  that  no 
mention  was  made  of  the  fixtures  in  the 
agreement,  it  may  be  assumed  to  have  been 
made  merely  for  the  purpose  of  saving  the 
expense  of  .going  to  trial ;  and  its  effect  in 
the  defendant's  £ivor  was  merely  to  secure  to 
him,  though  a  trespasser,  continued  quiet 
possession.  It  could  not  do  less  than  this  to 
have  any  operation ;  if  it  did  more,  it  made 
the  defendant  a  new  tenant ;  and  upon  that 
supposition,  the  dedsion  is  still  stronger  in 
support  of  the  view  of  the  law  taken  hy 
Gibbs,  C.  J.,  in  Lee  v.  Risdon. 

A  legal  analogy  remains  to  be  noticed, 
which  we  think  must  ultimately  be  dedsiTe 
of  this  question.  Growing  crops  are  liable 
to  be  seized  under  B,fi.fa.  again&t  the  ten- 
ant,  so  long  as  he  remains  tenant ;  but  af- 
ter his  tenancy  has  been  determined,  they 
cannot  be-  seized,  altiiough  he  remains  in 
possession;  Why?  because,  after  his  ten- 
ancy has  expired,  he  could  not  remove  them 
himself,   his   possession    being    wrongCul. 
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Thus,  in  Hodgson  v.  Gascoigne,  the  sheriff 
seized  the  growing  crops  of  a  tenant  under 
a  writ  of  fi.  fa. ;  before  they  were  sold,  a 
writ  of  habere  facias  possessionem  upon  a 
judgment  in  ejectment,  at  the  suit  of  the 
landlord,  was  delivered  to  him ;  thereupon, 
the  sheriff  deeming  his  authority  over  the 
crops  at  an  end,  delivered  possession  of  the 
premises  to  the  landlord,  leaving  the  crops 
standing,  and  the  execution  creditor  brought 
an  action  against  the  sheriff  for  not  selling 
them,  llie  demise  in  the  declaration  in 
ejectment  was  anterior  to  the  delivery  of 
the  writ  of  fi,  fa..  The  Court  held  the 
sheriff  not  liable  to  the  action ;  "  For,"  said 
Abbott,  C.  J.,  '•  the  property  in  the  grow- 
ing com,  in  fact,  was  not  vested  in  the  ten- 
ant at  the  time  of  the  seizure,  for  after  the 
judgment  was  obtained  in  ejectment,  the 
defendant  is  to  be  considered  in  point  of 
law  as  a  trespasser,  from  the  day  of  the 
demise  laid  in  the  declaration.  Prom  that 
time,  therefore,  the  property  was  divested 
out  of  him,  and  he  had  no  property  at  the 
time  when  the  fi  fa.  was  delivered  to  the 
sheriff.  The  landlord,  in  an  action  for  mesne 
profits,  might  have  recovered  the  value 
of  all  the  crops."  And  in  the  course  of  tlie 
ai^g^ument,  this  case  was  put:  "Suppose 
the  tenant  had  sold  the  crops  to  a  purchaser, 
and  after  the  sale,  the  sheriff  entered  under 
the  habere  facias  possessionem;  would  the 
landlord  in  that  case  have  been  entitled  to 
the  growing  crops?"  Tb  which,  Bayley,J., 
replied.  "  I  think  that  he  would,  if  the  sale 
took  place  subsequently  to  the  day  of  the 
demise  laid  in  the  declaration  in  ejectment. 
For,  from  that  time,  the  tenant  must  be 
considered  as  a  wrong  doer." 

Here  we  shall  take  leave  of  the  question, 
well  assured  that  our  readers  will  perceive 
it  to  be  of  too  much  practical  importance  to 
have  been  passed  over  in  silence,  or  to  have 
been  stated  without  some  discussion.  In 
our  next  article  on  this  subject,  we  shall 
consider  how  the  right  as  between  landlord 
And  tenant,  is  affected  by  special  agroe- 
nnents,  and  treat  of  the  various  other  rela- 
tions; e.  g.,  those  of  execution  creditor  and 
tenant;  execution  creditor  and  owner  of 
the  freehold,  &c.,  in  which  the  right  to 
fixtures  comes  in  question. 


AMENDMENT    OF    THE    LAW    OF 
COPYHOLDS. 


AitoKOST  the  plans  for  reforming  the  Law 
relating  to  Copyhold  Property,  we  noticed, 
some  time  ago,  a  pamphlet  by  Mr.  Regi- 
nald Bray  (vol.  9,  p.  373).    He  has  lately 


published  another  work,  containing  Forms 
of  a  Schedule  and  Award  for  the  Enfran- 
chisement  of  Copyhold  Lands,  and  the  dis- 
charge of  Heriots  by  Local  Commissioners, 
on  the  requisition  of  a'majorityof  the  parties 
interested.  From  the  latter  publication  we 
extract  the  following  remarks  on  Sir  John 
Campbell's  Bill,  which,  on  account  of  Mr. 
Bray  s  experience  and  practical  knowledge 
of  the  subject,  appear  to  us  to  deserve  par- 
ticular consideration : 

*'  The  Bill  introduced  by  Sir  John  Campbell 
to  enable  owners  of  manors  and  their  tenants, 
who  have  merely  life  interests,  and  are  under 
legal  disabilities,  to  effect  enfranchisements  of 
particular  estates,  Is  founded  on  the  Beport  of 
the  Real  Property  Commissioners.  Tne  Re- 
port states  that  copyhold  tenements,  beinff 
generally  of  small  value,  would  not  aflbrd  the 
expense  of  the  appointment  of  Commissioners 
to  rej^ibte  the  terms  of  enfranchisement ;  but 
the  grounds  of  that  conclusion  are  not  ex- 
plained. Enclosure  acts  frequently  contain 
powers  of  enfranchisement  which  are'exercised 
by  Local  Commissioners  without  difficulty. 

"  Acfrordiu^  to  my  estimate,  the  expense  of 
enfranchisement  by  local  Commisiouersaud  an 
award  in  the  mode  which  I  have  su^^^sted, 
would  be  about  one-third  of  a  year's  value,  or 
three  guineas  for  a  copyhold  tenement  of  the 
yearly  value  of  10/..  bein^  little  more  than  half 
the  sum  paid  for  the  admission  of  an  heir  or  de- 
visee, exclusive  of  the  fine,  and  rather  less  than 
the  expense  of  a  license  to  grant  a  lease,  while 
the  cost  of  a  deed  would  be  avoided. 

" '  At  present, '  says  the  Report,  ''no  en- 
franchisement can  be  effected  unless  both  par- 
ties are  entitled  to  the  fee  simple,  and  enfran- 
chiH^ment  has  been  much  impeded  by  this 
difficulty.* 

"  As  far  as  my  experience  goes,  the  great 
impediment  on  the  part  of  the  lords  is  not  the 
want  of  power,  but  the  obvious  consideration 
that  every  partial  enfranchisement  renders  the 
laud  remaining  copyhold  in  the  same  manor 
less  productive.  Iii  most  of  the  manors  of 
which  I  am  steward  the  lord  has  the  power  of 
enfranchising,  either  as  absolute  owner  or  by 
means  of  powers  vested  in  his  trustees ;  and 
yet  there  have  been  few  enfranchisements,  and 
those  at  prices  fifty  per  cent,  above  what  I 
should  have  thought  adequate,  if  all  the  copy, 
hold  property  had  been  enfranchised  at  once. 
The  power  proposed  to  be  given  by  Sir  John 
Campbell's  Bill  to  the  owner  for  life  of  a  manor 
is  open  to  this  oi)jection — that,  there  beiuj;  no 
trustees  authorized  to  interfere,  the  interest  of 
the  succeeding  owner  is  not  protected,  and 
however  unioiportant  may  be  his  actual  loss, 
he  will  be  disposed  to  regard  ever^  enfranchise- 
ment with  suspicion.  It  is  a  mistake  to  sup. 
pose  that  the  interests  of  both  are  the  same  ; 
for  it  will  be  the  interest  of  the  owner  for  life 
to  enfranchise  with  those  who  are  least  likely  to 
pay  a  fine  during  his  ownership,  and  to  defer 
the  enfranchisement  of  estates  from  which  he 
has  a  better  prospect,  until  a  fine  has  fallen  in ; 
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while  the  interest  of  the  owner  in  expectancy 
will  be  exactly  the  contrary.  The  power  is 
rendered  still  more  objectionable  by  its  being 
extended  to  cases  in  which  land,  and  not  money 
is  to  be  the  equivalent.  Another  obstacle  to 
the  successfal  operation  of  Sir  John  Campbell's 
Bill  id  the  expense  of  separate  deeds  for  every 
enfranchisement,  however  small. 

"  The  Commissioners  are  of  opinion  that 
beriot.o  should  be  at  once  abolished  upon  a 
pecuniary  commutation.  They  propose  that 
the  claim  to  the  heriot  in  specie  should  l>e  com- 
muted into  a  riffbt  to  a  sum  of  money,  for  which 
the  lord  should  be  allowed  to  destrain  on  the 
tenant,  or  to  maintain  an  action  against  the 
person  succeeding  to  the  tenancy.  '  Even  if  a 
sum  so  low  as  five  pounds,'  they  say,  '  were 
psdd  for  each  heriot,  not  only  would  the  tenant 
be  greatly  relieved,  but  the  change  would  prob- 
ably be  found  for  the  advantage  of  the  lord,  as 
he  would  not  then  scruple  to  enforce  his  rii(ht, 
and  no  attempt  i^ould  be  made  to  evade  it.' 
The  Commissioners  appear  not  to  have  con- 
sidered that  the  law  throws  the  burdeii  '<0f  the 
beriot  on  the  executors  of  the  deceased  holder, 
and  that  the  adoption  of  their  proposition 
would  relieve  the  personal  property  of  every 
existing  life-owner  at  the  expense  of  his  suc- 
cessor. They  are  also  mistaken,  in  supposing 
that  the  tenants  in  general  of  heriotable  pro- 
perty  would  be  relieved  by  a  composition  on 
such  terms,  for  it  will  be  found  that  a  large 
proportion  of  the  holders  of  heriotable  property 
are  cottagers,  to  whom  the  heriot  is  little  more 
than  a  nominal  incumbrance.    It  would  be 

Jiuite  impossible  to  award  a  fair  compensation 
or  heriots,  without  reference  to  the  circum- 
stances of  each  estate  ;  and  fur  this  reason, 
if  for  no  other,  the  appointment  of  local  com- 
missioners appears  to  be  the  only  mode  of 
overcoming  the  difficulty. 

*'  The  abolition  of  manorial  tenures  seems 
called  for  by  the  public,  not  only  with  a  view 
to  the  improvement  of  property,  but  from  the 
growing  love  of  independence,  and  for  the 
very  purpose  of  breaking  that  link  of  property, 
which  it  was  the  chief  merit  of  such  tenures  to 
constitute:  and  it  is  no  less  desired  by  the 
profession,  because  the  practice  of  copyhold 
courts  is  understood  by  few,  and  is  therefore 
continually  interfering  with  the  general  laws 
of  real  property." 


DURATION    OF  WRIT   OF   EXECU- 
TION. 


Wb  have  received  the  following  report  from  a 
correspondent  on  whom  we  can  rely,  relating  to 
the  case  of  Chandler,  Clerk,  v.  Broughton,  Esg, 

This  was  an  action  of  trespass,  brought  liy 
the  plaintiff,  who  is  the  rector  of  All  Souls 
Church,  Portland  Place,  against  the  defendant, 
a  gentleman  of  fortune,  to  recover  the  sum  of 
10/.  5$.,  the  amount  of  damage  done  by  the 
defendant  to  the  iron- work  surrounding  the 
church.  The  cause  was  tried  at  the  Sitting  af- 
ter Trinity  Term,  1832,  and  a  verdict  found  for 


the  plaintiff.  On  the  1 9th  day  of  November  fol-^ 
lowing,  judgment  was  signed,  and  a  writ  of 
capias  ad  Moiitfa,  issued,  directed  to  the  Sheriff 
of  Middlesex,  and  returnable  on  the  31  st  day 
of  January  following. 

The  defendant,  however,  was  not  arrested 
on  this  writ,  and  an  alias  ea,  sa.,  in  pursuance 
of  the  statute  3  &  4  W.  4,  c.  67,  s.  2,  tested 
on  the  day  it  issued,  viz.,  on  the  dOth  day  of 
June,  1833,  and  returnable  immediately  after' 
execution,  was  issued.  On  this  writ  the  de- 
fendant %vas  arrested  on  the  9th  day  of  Decem- 
ber, 1835,  and  on  the  following  day  a  sum- 
mons  was  served,  to  set  aside  the  afint  ca.  <«.  for 
irregularity,  which  summons  was  attended  be- 
fore  Mr.  Baron  Parke  on  the  11th  Dec. ;  on 
which  occasion,  the  defendaut's  attorneys 
raise  J  three  points :  first,  that  the  aliaaytni  of 
execution  ought  to  have  been  tested  on  the 
return-day  of  the  former  writ,  and  not  having 
been  so  tested,  the  second  writ  was  void.*  Se- 
condly, that  the  alias  writ  of  execution,  though 
returnable  immediately  after  execution,  could 
not  be  in  force  for  more  than  a  twelvemonth 
and  a  day,  on  the  principle  of  a  judgment ;  the 
law  presuming  such  judgment  to  be  satisfied 
without  a  sci.  fa.  after  that  period,  unless  a 
writ  issues  in  the  interim.  Thirdly,  that  the 
continuances  vice  comes  nan  misit  breve  ought 
to  have  been  entered  on  the  roll. 

The  learned  Baron,  after  referring  to  the 
case  in  2  Salk ,  and  another  in  2  lU^rnui 
stated,  he  would  adjourn  it  until  the  contioa-. 
ances  were  entered  on  the  roll ;  but  on  the 
case  of  Deemer  v.  Brooke  having  been  pro- 
duced to  his  Lordship,  he  dismissed  the  sum- 
mons, stating  that  the  continuances  might  be 
entered  at  any  time. 

.[Our  Correspondent  docs  not  give  a  sufficient 
reference  to  the  last  case,  and  it  does  not  ap- 
pear in  the  Digests. — Ed.] 


NOTES  ON  LAW  AND  LAWYERS. 
No.  II. 

THE    LAWTBRS    OF  JOHNSON's   TIME. 

Wb  have  already  said  that  many  of  John- 
son's friends  were  lawyers ;  and  this  will  be 
fresh  in  the  recollection  of  the  readere  of 
his  lives.  His  first  friend  and  patron  was  a 
lawyer:— Gilbert  Walmeley,  the  Registrar 
of  the  Ecclesiastical  Court  of  Lichfield.  Two 
of  his  biographers  and  intimate  companions, 
— the  one  in  the  earlier  part  of  his  life,  and 
the  other  in  the  latter,  were  lawyers :  Sir 
John  Hawkins  and  Mr.  Boswell.  But  be- 
sides these,  many  of  the  most  distinguished 
advocates  of  his  day  esteemed  him,  and 
sought  his  friendship.  These  we  shall  now 
notice. 

And  first  let  us  mention  the  only  survivor 
of  the  circle.  Lord  Stowell,  who,  as  Mr. 
and  Dr.  Scott,  receives  such  frequent  men- 

•  See  Tidd's  Practice,  vol.  Z,  p.  1059;  and 
1 2  Salk.  p.  590. 
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6on  in  Bo8well*9  pages,  and  who  hns  con- 
tributed, through  Mr.  Boswell  and  Mr. 
Croker,  much  interestmg  matter  relating  to 
Johnson.  The  acquaintance  began  on  John- 
son's visiting  another  lawyer  and  intimate 
friend.  Sir  Robert  Chambers,  the  Indian 
Judge,  at  Oxford;  and  when  Chambers 
went  to  India,  Locd  Stowell,  according  to 
his  own  words,  "  seemed  to  succeed  to  his 
place  in  Johnson's  friendship.'*  (Boswell, 
vol.  2,  p.  22,  n.  edit.  1835.)  From  that 
time  an  intimate  friendship  subsisted  be. 
tween  them  until  the  death  of  Johnson.  In 
1773,  Dr.  Johnson,  in  his  well-known  tour 
to  Scotland  and  the  Hebrides,  was  accom- 
panied from  Newcastle  to  Edinburgh  by 
•'  Mr.  Scott  of  University  College,  Oxford;" 
and  to  have  the  enjoyment  of  his  company, 
Johnson  delayed  his  journey  considerably. 
On  the  14th  of  August  1773,  they  arrived 
in  Edinburgh ;  and  the  commencement  of 
the  tour  is  characteristic  of  both.  "  Mr. 
Scott*s  amiable  manners  and  attachment  to 
our  Socrates,'*  says  Boswell,  "  at  once 
united  me  to  him.  He  told  me,  that  before 
I  came  in^  the  I>octor  had  unluckily  had  a 
bad  specimen  of  Scottish  cleanliness.  He 
th«n  -drank  no  fermented  liquor.  He  asked 
to  have  his  lemonade  made  sweeter,  upon 
which  the  waiter,  with  his  greasy  fingers, 
Efted  a  lump  of  sugar  and  put  it  into  it. 
llie  Doctor  in  indignation  threw  it  out  of 
the  window.  Scott  said,  he  was  afraid  he 
-would  have  knocked  the  waiter  down.*  He 
urajB  to  do  me  the  honour  to  lodge  under 
my  roof:  I  regretted  smcerely  that  I  had 
not  also  a  room  for  Mr.  Scott."  (Vol.  4,  p. 
12.) 

Jn  1778,  Boswell  records  a  dinner  with 
Mr.  Scott,  at  his  chambers  in  the  Temple, 
at  which  Johnson  and  himself  were  the 
only  guests ;  and  the  long  conversation 
they  had  together  is  fiilly  given  (see  vol.  7, 
p.  97^106)  ;  and  no  doubt  this  was  one 
of  many  such  meetings,  as,  in  another  vol- 
ume, the  pleasure  of  such  entertainments  is 
frankly  admitted  by  Lord  Stowell,  "  who 
(says  Mr.  Croker)  was  himself  very  con- 
vivial, and  readily  confessed  his  own  par- 
tiality to  a  bottle  of  port.  One  day,  when 
some  one  objected  to  the  practice  of  having 
dinners  for  parish  or  public  purposes,  '  Sir/ 
aaid  Lord  Stowell,  '  I  approve  of  the  dining 

——^- .— .46  ■ 

*  To  this  Lord  Stowell  has  also  added  the 
followiog :  "  The  house  was  kept  by  a  woman, 
and  she  was  called  Lucltie,  which,  it  seems,  is 
svnonimous  to  Goody  ia  England.  I  at  first 
thought  the  appellation  was  very  tnappropri* 
ate,  and  that  Uniuckjf  would  have  been  oetter ; 
for  Dr.  Johnson  had  a  mind  to  have  thrown 
the  waiter,  as  weU  as  the  lemonade,  out  of  the 
window." 


system;  it  puts  people  in  good  humour, 
and  makes  them  agree  when  they  other- 
wise might  not :  a  dinner  lubricates  busi- 
ness.* "     (Vol.  8,  p.  67.) 

In  1778,  Dr.  Scott  was  elected  a  mem- 
ber of  the  Literary  Club,  being  the  thirty- 
third  member  elected  (see  vol.  2,  p.  326), 
and  is  now  the  only  survivor  of  his  own 
generation ;  and  we  lastly  find  that  he  was 
one  of  Johnson's  executors  (in  conjunction 
with  Sir  Joshua  Reynolds  and  Sir  John 
Hawkins)  apd  legatees.  Vol.  8.  pp.  402, 
403. 

We  shall  now  give  some  of  Johnson's 
opinions  of  the  lawyers  of  his  day,  which 
we  shall  take  as  they  turn  up.  Lord  Thur- 
low  was  a  great  favourite  of  his.  Speaking 
of  another  law  lord,  Lord  Loughborough, 
according  to  Mr.  Croker,  "  who,  it  seems, 
once  took  a  fancy  to  associate  with  the  wits 
of  London,  but  with  so  little  success  that 
Foote  said, '  What  can  he  mean  by  coming 
among  as  ?  He  is  not  only  dull  himself,  but 
the  cause  of  dulness  in  others.'  Trying 
him  by  the  test  of  his  coUoquial  powers, 
Johnson  had  found  him  very  defective.  He 
once  said  to  Sir  Joshua  Reynolds,  '  This 
man  now  has  been  ten  years  about  town, 
and  has  made  nothing  of  it' — meaning,  as 
a  companion.  He  said  to  me,  '  I  never 
heard  any  thing  from  him  in. company  that 
was  at  all  striking;  and  depend  upon  it,' 
Sir,  it  is  when  you  come  close  to  a  man  in 
conversation  that  you  discover  what  his  real 
abilities  are :  to  make  a  speech  in  a  public 
assembly  is  a  knack.  Now  I  honour  Thur- 
low.  Thurlow  is  a  fine  fellow :  he  fairly 
puts  his  mind  to  yours.'"  (Vol.  8,  p.  168.) 
This  was  said  when  he  was  at  the  W ;  and 
after  his  Lordship  was  advanced  to  the  Seal, 
he  said  of  him,  "  I  would  prepsire  myself 
for  no  man  in  England  but  Loni  Thurlow. 
When  I  am  to  meet  with  him,  I  should  wish 
to  know  a  day  before."  (Vol.  8,  p.  329.)- 
Lord  Thurlow  reciprocated  this  feeling  of 
admiration  towards  Dr.  Johnson.  We  find 
that,  at  the  request  of  the  latter,  he  nomi- 
nated Mr.  Macbean  to  a  place  in  the  Char- 
ter House,  and  that  his  Lordship  exerted 
all  his  influence  to  obtain  an  increase  of  the 
pension  of  the  great  moralist  in  his  last 
years.     See  vol.  8,  p.  339. 

In  the  following  we  find  many  familiar 
names  occur.  •*  Sir  Alexander  [Macdonald, 
brother  of  Sir  Archibald  Macdonald.  C.  B  ] 
observed,  that  the  Chancellors  in  England 
are  chosen  from  views  much  inferior  to  the 
office,  being  chosen  from  temporary  political 
views.  Johnson,"^'  Why,  Sir,  in  such  a 
government  as  ours,  no  man  is  appointed 
to  an  office  because  he  is  the  fittest  for  it. 
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nor  hardly  in  anj  olher  government ;  be- 
cause there  are  so  many  connections  and 
dependencies  to  be  studied.  A  despotic 
prince  may  choose  a  man  to  an  office  mere- 
ly because  he  is  the  fittest  for  it :  the  King 
of  Prussia  may  do  it.*  Sir  A, — '  I  think. 
Sir,  almost  aU  great  lawyers,  such  at  least 
as  have  written  upon  law,  have  known  only 
law,  and  nothing  else.'  Johnson. — '  Why 
no.  Sir :  Judge  Hale  was  a  great  lawyer, 
and  wrote  upon  law ;  and  yet  he  knew  a 
great  many  other  things,  and  has  written 
upon  other  things.  Selden  too.'  Sir  A. — 
'  Very  true,  Sir ;  and  Lord  Bacon.  But 
was  not  Lord  Coke  a  mere  lawyer  ?'  John- 
son. — *  Why,  I  am  afraid  he  was ;  but  he 
would  have  taken  it  very  iU  if  you  had  told 
him  so.  He  would  have  prosecuted  you 
for  scandal.'  Boswell. — '  Lord  Mansfield 
is  not  a  mere  lawyer.'  Johnson, — *  No, 
Sir ;  I  never  was  in  Lord  Mansfield^s.  com- 
pany ;  but  Lord  Mansfield  was  distinguish- 
ed at  the  university.  Lord  Mansfield,  when 
he  first  came  to  town,  "  drank  Champagne 
with  the  wits,*'  as  Prior  says.  He  was  the 
friend  of  Pope.'*>  Sir  A. — 'Barristers,  I 
believe,  are  not  so  abusive  now  as  tiiey  were 
formerly.  I  &ncy  they  had  less  law  long 
ago,  and  so  were  obliged  to  take  to  abuse, 
to  fill  up  the  time.  Now  they  have  such  a 
number  of  precedents,  they  have  do  occa- 
sion for  abuse.*  Johnson. — *  Nay,  Sir,  they 
had  more  law  long  ago  than  they  have  now. 
As  to  precedents,  to  be  sure,  they  will  in- 
crease in  course  of  time ;  but  the  more  pre- 
cedents there  are,  the  less  occasion  there  is 
for  law— that  is  to  say,  the  less  occfnionis 
there  for  investigating  principles.*  Sir  A. — 
'  I  have  been  correcting  sevmd  Scotch  ac- 
cents in  my  friend  Boswell.  I  doubt,  Sir, 
if  any  Scotchman  ever  attains  to  a  perfect 
English  pronunciation.'  Johnson. — '  Why, 
Sir,  few  of  them  do,  because  they  do  not 
persevere  after  acquiring  a  certain  degree 
of  it.  In  the  same  manner,  Dunning  may 
be  found  out  to  be  a  Devonshire  man.'  *' 
VoL3.  p.  186. 

John  Dunning,  Lord  Ashburton,  was 
elected  a  member  of  the  Literary  Club  in 
1777,  being  the  31st  member  (vol.  2,  p. 
327),  and  the  circumstance  is  mentioned  by 
Dr.  Johnson  in  one  of  his  letters  to  Boswell  : 
"  Mr.  Dunning,  the  great  lawyer,  is  one  of 
our  members."  (Vol.  6,  p.  263).  In  a  sub- 
sequent volume,  the  following  anecdote  oc- 
curs. "  I  told  him,"  says  Boswell,  •*  that 
I  had  talked  of  him  to  Mr.  Dunning  a 
few  days  before,  and  had  said  that  in  his 

^  He  was  also  one  of  hk  exeaiton.^Crolier. 


company  we  did  not  so  mudi  interchange 
conversation  as  listen  to  him ;  and  tbeit 
Dunning  observed  upon  this.  '  One  is  al- 
ways willing  to  listen  to  Dr.  Johnson.' — To 
Vhich  I  answered,  '  That  is  a  great  deal 
from  you.  Sir.*  '  Yes,  Sir,'  sud  Johnson, 
'  a  great  deal  indeed  :  here  is  a  man  willing 
to  listen,  to  whom  the  world  is  listening  all 
the  rest  of  the  year.' "    Vol.  7,  p.  7 1 . 

Here,  for  the  present,  we  shut  our  note- 
book. 


THE  PROPERTY  LAWYER. 


BOX  IN  A  THBATBB. 

The  following  point  has  never,  we  be- 
lieve, been  before  decided : 

An  agreement  that  plaiutiff  shoold  be  paid 
360/.  on  the  3Ut  of  December  1834,  for  313/. 
lent  by  him  on  the  26th  of  April  1B34,  if  four 
persons  named  shoold  be  alive  on  the  31st  of 
December,  aod  that  plaintiff  should  have  the 
use  of  two  boxes  at  the  Victoria  Theatre  in 
the  intermediate  time  grataitously ;  but  if  either 
of  the  four  persons  should  die,  plaintHT  should 

By  a  reasonable  sum  for  the  use  of  the  boxes : 
eld,  not  an  agreement  running  with  the 
land,  and  therefore  not  binding,  as  to  the  use 
of  the  boxes,  on  an  assignee  of  the  theatre. 

The  judgment  of  Ttndnl,  C.  J.,  was  as  fol- 
lows:— ^Without  entering  into  any  nice  dis- 
tinctions on  the  cases  cited,  it  is  sufficieni  to 
sav  that  this  is  a  mere  personal  covenant ;  in 
effect,  a  covenant  to  pay  money  borrowed.  In 
consideration  of  31^/.  paid  by  the  plaintiff  on 
the  26th  of  April,  1834,  to  Abbott  and  Egerton, 
they  agreed  to  pay  the  plaintiff  3C0/.  on  the 
3l8t  of  December  1834,  if  Abhoit,  E^erton, 
the  plaintiff,  and  Flight  should  be  livmg  on 
that  day ;  and  that  till  that  day,  if  thev  shoutd 
all  live  so  long,  the  plaintiff  should  have  the 
use  of  two  private  boxes  in  the  theatre  without 
paying  any  thing  for  them ;  but  if  either  of 
the  parties  should  die,  the  plaintiff  should  pay 
a  reasonable  compensation  for  the  use  of  the 
boxes.  The  use  of  the  boxes  is  only  thrown 
in  as  a  kind  of  bonus.  Why  then  are  we  to 
split  the  covenant,  and  say  that  part  of  it  ap- 
plies  to  land,  and  part  to  personalty,  when  we 
see  that  it  is  no  more  than  a  covenant  to  pay 
money  on  a  given  day,  the  lender  having  the 
use  or  the  boxes  in  the  mean  time?  If  it  were 
necessarv  to  go  further,  we  might  observe  that 
this  deed  does  not  pass  an  interest  in  any  spe- 
cific part  of  the  theatre,  or  a  licence  to  enter 
and  continue  on  any  specific  part;  and  it 
would  be  carrving  the  doctrine  of  covenants 
running  with  the  land,  far  indeed,  to  say  that 
so  general  an  agreement  is  binding  on  the 
assignee.  It  is  a  covenant  on  which  the  plain- 
tiff might  sue  Abbott  and  Egerton,  and  nothing 
more.  Lord  Coke  says,  6  Rep.  16  b,  "AC 
thouj(h  the  covenant  be  for  him  and  his 
assignees,  yet  if  the  thing  to  be  done  be  merely 
collateral  to  the  laod^  and  doth  not  touch  or 
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ooncern  the  thing  demised  in  aav  sort,  there 
the  assignee  shall  not  be  chftrgea.  As  if  the 
lessee  covenants  for  him  and  his  assigns  to 
build  a  house  upon  the  land  of  the  lessor, 
which  is  no  parcel  of  the  demise,  or  to  pay 
any  collateral  sum  to  the  lessor,  or  to  a 
stranger^  it  shall  not  bind  the  assignee,  be- 
cause it  18  merely  collateral,  and  in  no  manner 
touches  or  concerns  the  thing  that  waa  de- 
mised, or  that  is  assigned  over;  and  therefore 
in  such  case  the  assignee  of  the  thing  demised 
cannot  he  charged  with  it«  no  more  than  any 
other  stranger.^' 

Judgment  for  the  defendant.  —  Flight  v. 
Gioiwp,  2  Bing.  125.  N.  S. 


RESP0N8IBIUTY  OF  TRUSTEES.— 
MORTGAGE  ON  HOUSES. 


To  the  Editor  of  the  Legal  06§erver. 

Sir, 
I  THINK  it  right  to  call  your  attention  to  the 
report  of  a  case  decided  at  the  Rolls,  in  No- 
vember last,  which  appeared  in  your  number 
of  the  26th  December,  and  which,  unless  cor- 
rected, is  calculated  to  excite,  and  in  fact  has 
excited,  mm-h  alarm  amongst  persons  filling 
the  situation  of  trustees,  as  well  as  the  profes- 
uon  generally. 

I  allude  to  the  report  of  the  case  of 
SeteeU  v.  Stiehney^  in  which  it  Is  laid  down 
to  be  a  rule  o^  the  Court  that  a  trustee 
is  not  justified  in  advancing  more  upon 
uiortgage  of  property  than  one-third  of  the 
value.  This  certainly  appeared  to  me,  upon 
reading  the  report,  a  novel  doctrine,  and 
in  consequence  of  the  alarm  expressed  by 
some  clients  in  the  countr3r,  where  it  is  the 
practice  (when  the  security  is  unobjectionable 
in  other  respects)  to  advance  to  the  extent  of 
neo-thirdi  of  the  value  of  proper^,  if  rec][uired, 
I  was  induced  to  apply  to  one  of  the  solicitors 
concerned  in  the  proceeding,  to  ascertain  the 
correctness  of  the  report,  i  had  the  satisfac- 
tion to  learn  that  the  report  was  extremely  in- 
correct ;  and  that  thougn  some  such  statement 
88  that  which  the  report  calls  "  a  rule  "  might 
have  been  advanced  by  counsel  in  the  way  of 
argument,  the  decision  of  the  Court  did  not 
proceed  upon  any  such  supposed  rule,  but 
turned  upon  the  peculiar  circumstances  of  the 
case,  and  which  certainly  seems  to  warrant 
gadk  a  decision. 

Y.Z. 

We  learn  from  the  gentleman  who  reported 
tlie  decision  in  question  (and  whose  general 
accuracy  does  credit  to  this  work),  that  the 
case  depended  on  many  circumstances,  but  in- 
volvetJ,  as  he  apprehended,  the  point  reported, 
and  to  which  alone  he  restricted  the  report  in 
the  Legal  Observer.  We  have  not  at  present 
an  opportunity  of  ascertaining,  from  the  coun- 
sel in  the  cause,  the  correctness  of  the  report 
on  that  point ;  but  we  understand  that  it  is  a 


rule  with  some  of  the  Masters,  that  if  a  trustee 
is  directed  to  lay  out  trust  money  on  real 
tecuritjf^  and  he  chooses  to  advance  it  on 
houses  oni^,  he  ought  to  see  that  the  sum  so 
advanced  does  not  exceed  one-third  of  the 
gross  value.  Our  correspondent  does  not  ad- 
vert to  the  fact  that  the  rule  referred  to  by  the 
report  Is  made  to  apply  to  houses,  which» 
although  freehold,  were  not,  according  to  the 
impression  of  the  reporter,  freehold  m  fee ; 
but  of  this  we  shall  make  further  inquiry. — 
Ed. 

We  have  received  the  following  from  another 
correspondent: 

"  It  appears  that  in  the  case  reported  a  prin- 
cipal part  of  the  security  was  a  windmill,  and 
that  more  than  two-thirds  of  the  fair  average 
value,  (after  allowing  for  the  perishable  nature 
of  tne  machinery,  and  the  great  liability  of  the 
property  to  depreciation,)  had  been  aavanced 
upon,  it  $  and  it  is  therefore  clear,  that  if  the 
Master  of  the  Rolls  expressed  any  opinion  that 
an  executor  was  not  justified  in  lending  on 
mortgage  of  houses  more  than  one-third  of 
the  real  value,  such  an  opinion  was  extra- 
judicial, and  unnecessary  for  deciding  the  case 
in  the  pluntiff's  favor.  If  aov  such  principle 
is  to  be  contended  for,  I  coula  produce  strong 
evidence  against  its  reasonableness,  by  shew- 
ing many  hundred  instances  of  money  lent  on 
mortgage  of  houses,  to  any  amount  not  ex- 
ceeding two-thirds  of  the  fair  average  value, 
without  loss  ever  being  incurred. 

"  It  is  not  probable,  however,  that  the 
blaster  of  the  Rolls  expressed  any  opinion  but 
on  the  facts  of  the  case;  and  it  cannot  be 
•mtteh  surprise  on  the  profession,  to  hear  of  a 
dedsion  that  an  executor  ought  not  to  lend  on 
mortgage  of  a  windmill  more  than  a  third  of 
its  real  value,  considering  its  perishable  nature, 
and  great  liability  to  depreciation  by  compe- 
tition. 

"  I  think,  therefore,  it  will  be  seen,  that  the 
case  reported  establishes  no  new  principle 
which  the  profession  need  be  afraia  of,  or 
which  need  induce  them  to  alter  theur  constant 
practice."  T.  B. 


SELECTIONS 
FROM  CORRESPONDENCE. 

LIBBRALITT  OF  THK  LBARZTIO  PR0F188I0N8. 

To  the  Editor  qftheLegyd  OUeroer. 
Sir. 
In  a  Morning  Paper  of  the  14th  of  Decem- 
ber, I  find  the  following  remarks  :  *'  For  the 
Members  of  the  Medical  Profession,  as  a 
body,  we  entertain  the  highest  respect,  both 
on  the  score  of  akill  and  humani^;  unlihe 
the  members  of  another  learmed  projkwnn,  we 
'iieve  they  wonld  be  found  to  do  more  for 


ITS 


Selectiom/fom  CarrespaniUnce. 


nothing  (ban  any  class  of  men  wbo  subsist 
by  tbeir  skill  and  labour." 

Tbis  sneer  at  tbe  profession,  wbicb,  tbou^b 
Dot  named,  cannot  be  mistaken,  has  been  well 
answered  by  the  editor  of  a  provincial  paper : 
The  Glamorgan,  Monmouth^  and  Brecon  Gft- 
getie^  and  Merthyr  Guardian,  I  trust  you 
will  find  room  to  insert  bts  remarks  in  your 
next  number :  they  are  as  follow : 

"  There  may  be  a  profession  in  which  a 
wider  field  is  presented  tor  gratuitous  assistance 
to  the  poor,  but  there  is  not  one  in  which  the 
obligation  that  lies  upon  all  men  to  assist  each 
other  is  more  cheerfully  performed,  than  by 
inembers  of  the  profession  of  the  law.  The 
time  is  past  when  a  lawyer,  like  a  monk,  is  to 
be  exhibited  in  a  play  or  a  novel,  for  vulgar 
amasement  $  and  in  the  great  highway  of  busy 
life  there  are  none  more  honourably  distin- 
guished for  integrity  and  humanity  *-noBe 
who  may  carry  a  head  more  erect  than  they. 
The  opportunities  of  professionally  assisting 
the  poor  is  greater  in  the  Physician  than  the 
lawyer,  for  they  have  more  diseases  td* 'Ite 
healed  than  suits  to  be  conducted ;  but  there 
is  no  comparison  between  the  nature  and  ex- 
tent of  the  service  of  him  who  prescribes  with- 
out a  fee,  with  that  of  helping  by  intellect  and 
purse,  the  poor  man  to  right  wlio  suffers  wrong, 
—of  stanoing  between  the  oppressor  and  the 
oppressed;  and  these  high  and  ennobling  duties, 
this  generous  disinterestedness,  and  these  gra- 
tuitous offices  of  humanity^  there  is  not  n  res- 
pectable member  of  the  profession  who  will 
not  cheerfully  undertake.  We  have  proved  it 
ourselves,  and  we  have  seen  it  exercised  for 
the  food  of  others ;  and,  as  an  act  of  common 
justice,  we  enter  our  protest  a«;ainst  the  ilUbe- 
rality,  in  this  instance,  of  the  Journal  we  have 
quoted."  R.  O.  M. 


cruise's  digest. — DOWER. — HEIR. 

Sir, 
In  reply  to  a  letter  contained  in  p.  II 5-16,  on 
the  subject  of  some  apparent  contradiction  in 
Cruise*s  Digest,  I  think  a  little  reflection  will 
convince  W.  B.  L  that  he  has  been  led  to  his 
copclusion  from  not  correctly  understanding 
the  expression  made  use  of  by  Mr.  Cruise  in 
the  first  reference,  as  far  as  regards  the  heir 
not  being  considered  as  having  been  Meiied  of 
the  part  assigned  in  dower.  Where  lands  of 
inheritance  are  carved  into  dilferent  estates, 
the  tenant  of  the  freehold  in  possession,  and 
the  persons  in  remainder  or  reversion,  are 
equally  in  the  seisin  of  the  fee.  But  in  oppo- 
sition  to  what  may  be  termed  the  expectant 
nature  of  the  seisin  of  those  in  remainder  or 
reversion,  the  tenant  in  possession  is  said  to 
have  the  actual  seuin  of  the  lands.  Butler's 
note,  Co.  Lit.  266  b,  n.  1. 

Now  it  is  one  of  the  essentials  to  dower,  that 
the  husband  should,  during  the  coverture,  have 
been  at  some  time  seised  in  fee  simple  or  fee 
tail  in  possession,  ie,  there  must  not  have  been 
a  freehold  in  some  other  person,  to  prevent 
the  husband's  actual  seisin  or  possesnon ;  and 


I  think  it  is  clear  that  in  the  extract  neferred' 
to  from  Cruise,  the  author  was  only  referring^ 
to  that  seisin  or  possession  necessary  to  found 
the  right  to  dower,  and  that  he  did  not  so  much 
as  intend  a  glance  at  the  fee.  Tlie  author  in- 
tended  the  passage  as  an  illustration  of  the 
following  passage  from  Co.  Lit.  31  a.  '*  If 
there  be  a  grandfather,  father  and  son,  and  the 
grandfather  is  seised  of  three  acres  of  land  in 
fee,  and  taketh  wife,  and  dieth,  his  land  de- 
scendeth  to  the  father,  who  dieth  either  before 
or  after  entry :  now  is  the  wife  of  the  father 
dowable.  The  father  dieth,  and  the  wife  of 
the  grandfather  is  endowed  of  one  acre,  and 
dieth,  the  wife  of  the  father  shall  be  endowed* 
only  of  the  two  acres  residue ;  for  the  dower 
of  the  grandmother  is  paramount  to  the  title 
of  the  wife  of  the  father,  and  the  seisin  of  the 
father  which  descended  to  him  (be  it  in  law  or 
actual)  is  defeated :  and  now  upon  the  matter 
the  father  had  but  a  reversion  eapectant  upon  a 
freehold,  and  in  that  case  dot  de  dote  peti  noH 
debet ;  although  the  wife  of  the  grandfather 
dieth,  living  Uie  father's  mfe."  Immediately 
upon  the  assi){nment  in  dower  being  made  bv. 
the  heir,  the  dowress  is  in,  as  from  the  death 
of  her  husband,  of  a  freehold  for  life ;  the 
seisin  of  the  heir  is  defeated,  as  to  the  dowress'. 
part,  and  of  that  the  heir  has  oulv  a  reversion, 
expectant  upon  the  freehold  of  tne  dowress ; 
and  as  the  heir  (the  father)  in  the  case  sup- 
posed  dies  during  the  life  of  the  grandmother, 
and  after  having  made  her  assignment  of  dow- 
er, he  has  in  fact  never  had»  during  his  cover- 
ture, the  kind  of  seisin  or  possession  which  is 
necessary  to  confer  the  right  to  dower  of  that 
part  on  the  mother.  Coxe,  in  a  subsequent 
passage,  makes  this  view  of  ^e  subject  of  seisin 
still  plainer,  by  distinguishing  between  the  ef- 
feet  of  the  assignment  of  dower  upon  a  seisin 
which  has  descended,  and  that  which  has  been 
acquired  by  purchase ;  for  he  says,  that  if  the 
father  in  the  above  case  had  taken  from  the 
grandfather  by  purchase  or  gift  that  took  effect 
m  the  lifetime  of  the  grandfather,  before  the 
title  of  the  grandmother  \vas  consummate,  then 
the  seisin  of  the  father,  so  acquired,  is  not  de-. 
feated,  but  only  quoad  the  grandmother ;  and 
in  that  case  there  shall  be  doi  de  dote. 

As  to  the  queries  on  the  subject  of  the  pof- 
sesiiofratris,  it  must  be  borne  in  mind,  that  a 
person  taking  by  descent  cannot,  without  an 
actual  seisin,  transmit  the  estate  by  descent;, 
and  the  more  modern  case  of  Doe  d.  Gregory 
V.  fFhichelo,  8  T.  R.  211,  has  determined  that 
there  must  be  an  actual  possession  by  the  bro- 
ther of  the  whole  blood  to  pass  an  estate  by 
p^weaiofratrii.  Hence,  as  by  the  assignment 
of  dower  to  the  second  wife,  the  actual  seiiin. 
necessary  to  support  a  »c;w^«iV>/Vtf/ri#  is  de- 
feated, and  the  neir  of^^.  will  take  the  part 
ivhich  has  been  assigned  in  dower.  The  pre- 
cise point  is  put  and  answered  in  Co.  Lit. 
15  a. 

C.C. 


Mr,  Giimaldts  Ledure  o«  PeHgreeg. 
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UBCTURES  AT  THB  INCORPORATED 
LAW  SOCIETY. 


ON  PEDIGREES. 

By  Siaee^  GnmaHi,  Esq.,  F.  S.  A. 
[Continued  from  p,  164."| 

In  addition  to  the  parish  churches,  there 
were,  before  the  passing  of  the  Marriage  Act, 
mftov  chapels  in  and  near  London  which  exer- 
xutea  the  privilege  of  marriage,  and  ga?e  rise 
to  great  abuses :  of  these  the  Fleet  and 
Mat  Fair  were  the  most  notorious;  and  it 
was  probably  owing  to  the  scandalous  acts 
committed  by  clergymen  in  the  Fleet  Prison, 
or  in  its  rules,  in  celebrating  unlawful  mar- 
riages "  in  the  adjoining  taverns,  brandy- 
shops,  alehouses,  and  other  houses,"  that  the 
act  of  1754  was  passed,  though  not  without 
much  opposition.  May  Fair  Chapel  was  the 
resort  of  the  higher  class  of  society  for  clan- 
destine marriages,  and  in  those  refpsters 
Cwhich  are  preserved  in  the  vestry  of  the 
church  of  St.  George,  Hanover  Square.)  ap- 
pear,  amongst  other  great  marriages,  that  of 
the  Duke  of  Kingston  and  the  celebrated  Miss 
Chudleigh,  and  that  of  the  Duke  of  Hamilton 
with  ihe  beautiful  Miss  Gunning,  in  1752. 
There  is,  however,  a  marriage  entry  in  the 
Fleet  registers  which  perhaps  occasioned,  at 
the  time,  as  much  disturbance  as  any  similar 
match  ever  created,  it  being  that  of  Henry 
Fox,  the  first  Lord  Holland,  who,  in  1744, 
ran  away  with  the  Duke  of  Richmond's 
daughter. 

Such  of  the  Fleet  registers  as  could  be  dis- 
covered and  obtained  have  been  purchased  by 
Crovernment,  and  deposited  at  tne  Bishop  of 
LfOndon's  Registry  in  Doctors'  Commons, 
where  they  may  be  examined;  but  although 
they  were  received  as  evidence,  by  Mr.  Justice 
jHeath,  at  the  Shrewsbury  assizes,  in  1799,  yet, 
within  a  week  from  that  period.  Lord  Kenyon 
held  them  not  admissible  as  evidence,  and  such 
is  the  law  at  the  present  day.  So  early  as 
1732,  the  Commissioners  of  the  Prerogative 
Court  of  Canterbury,  in  a  cause  of  Storer  v. 
4jreen,  (falsely  calling  herself  Luff,)  rejected 
the  register  books  as  evidence,  andpronounced 
the  deceased  to  have  died  a  bachelor,  although 
liis  marriage  was  entered  in  the  Fleet  books. 

The  evidence  respecting  the  marriages  in 
the  Fleet,  as  given  by  a  witness  on  the  trial  of 
Doe  d.  Pasiingham  v.  Uoyd,  was  taken  down 
by  Mr.  Gumey;  and  as  it  is  curious»  and  in  all 
probability  quite  unknown,  I  shall  read  it  to 
you. 

"  Wm.  Stiles  Jones. — I  lived  in  Fleet  Lane. 
I  knew  the  houses  called  '  Marriage  Houses,' 
and  register  books  were  kept  at  them.  The 
houses  extended  beyond  the  rules  of  the  Fleet ; 
Dr.  Dean  and  Dr.  Wyat  were  clergymen  who 
celebrated  Fleet  marriages.  The  marriages 
were  set  down  in  a  book  kept  at  each  of  the 
marriage  houses,  by  the  persons  who  acted  as 
clerks.    Mr.  Lilly  had  a  marriage  house,  and 


Mrs.  Owen  used  to  ply  for  him,  but  not  very 
decently,  for  she  got  any  one  to  be  marriea 
who  would.  When  Lilly  died  Owen  kept  a 
marriage  house  on  her  own  account." 

On  his  cross-examination  he  said, — ''  If  the 
clerk  was  out,  the  servant  of  the  marriage 
house  entered  It  in  the  book.  Two  of  we 
houses  were  the  sign  of  the  Sawyers,  and  the 
sign  of  the  Salutation  and  Cat,  in  Newgate 
Market.  Another  was  the  Bull  and  Garter. 
Lilly's  was  more  of  a  private  house,  and  had 
no  sii^n." 

The  examination  of  Mrs.  Owen  stated,  **  I 
kept  the  Fleet  registers,  but  on  going  to  Ame- 
rica, sold  them.  I  used  to  grant  certificates  to 
those  who  wanted  them." 

Benjamin  Panton,  a  witness,  said  —  "I 
bought  the  whole  of  the  registers  of  Fleet 
marriages :  they  are  between  500  and  600  ia 
number,  and  are  more  than  one  ton  in 
weight." 

The  manner  in  which  these  marriages  were 
celebrated,  the  conduct  of  the  persons  who 
aMomed  the  power  of  registering  them,  and 
the  numerous  false  entries  in  them  of  mar- 
riages which  never  did  take  pkce,  have 
thrown  such  an  odium  on  them,  as  to  take 
from  them  even  the  authority  of  a  private 
memorandum,  although  the  marriages  cel^ 
brated  in  the  Fleet  were  undoubtedly  valid. 

It  is  stated  in  the  case  of  Morrl$  v.  Miller, 
already  referred  to  in  Blackstone's  Reporta, 
thai  ike  May  Fair  registers  could  not  be  re^ 
ceived  ag  evidence;  but  it  is  not  clear  to  me, 
whether  the  assertion  was  intended  to  apply 
generally,  or  only  that  they  could  not  be  re- 
ceived in  the  case  in  question.  As  they  do  not 
lie  under  the  same  imputation  as  the  Fleet 
registers,  there  seems  no  reason  why  they 
should  be  inadmissible  as  evidence. 

They  who  seek  a  more  minute  account  of 
parish  registers,  and  of  the  Fleet  re^sters,  will 
find  it  in  two  small  volumes,  published  some 
few  years  ago,  by  a  member  of  our  profession.^ 

There  wUl  be  found  in  the  Bishop  of  Lon- 
don's Registry  at  Doctors'  Commons,  the  r^- 
gistert  nf  the  chaplaim  attached  to  many  En^ 
gliih  embauie*  abroad,  which  have  been  trans- 
mitted there  for  preservation  by  the  Secretary 
of  State,  from  the  year  1740  to  the  present 
time.  Protestant  Dissenters  of  all  de- 
nominations, have  been  accustomed  to  register 
the  births  of  their  children  in  registers  at  Dr. 
WilU^ms' Library,  Red  Cross  Street;  and  in 
some  years  there  have  been  as  many  as  1000 
entries  in  eadh  year,  but  the  number  has 
diminished  since  Sir  Thomas  Plomer  refused 
to  receive  the  books  as  evidence. 

The  books  containing  entries  of  the  grants 
of  Marriage  Licences  are  very  important, 
and  must  on  no  account  be  overlooked,  for 
connected  with  them  are  the  original  affidatitg 
made  by  parties  applying  for  licences,  wliich 
contain  the  names,  descriptions,  residences. 


b  History  of  Parish  Registers,  by  J.  S.  Burn, 
Esq.  1829.  History  of  Fleet  Marriages,  &c. 
by  the  same.    2d  edit.  1834. 
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•nd  9^9  of  the  parties  to  be  mwried,  the 
chureh  where  the  ceremony  ww  to  be  per« 
formed,  and  occasionally  the  names  of  the 
parents.  Many  licences,  or  rather  transcripts, 
of  a  date  prior  to  the  Reformation,  are  to  be 
foond  registered  in  the  Vatican,  in  the  Castle 
of  St.  Angelo,  and  the  office  of  the  Dataria  at 
Rome ;  but  there  is  fifreat  difficulty  in  obtain* 
ing  leave  to  have  these  archives  looked  into. 
Those  licences  subsequently  to  the  Reforma- 
tion, with  the  affidavits,  ought  to  be  found  in 
the  registries  of  the  several  archbishops  aod 
bishops.  Ill  London,  there  are  three  distinct 
offices  where  searches  should  be  made ;  first, 
the  Bishop  of  London's  Office,  as  regards  his 
Consitftory  Court ;  secondly,  the  Vicar  Gene- 
ral's,  which  has  authoritv  over  the  whole  see 
of  Canterbury ;  and  thirdly,  the  Faculty  Office, 
or  Office  of  the  Primate,  whieh  has  Jurisdiction 
over  York  as  well  as  Canterbury.  The  Licence 
Records  commence  in  1630  at  the  Faculty  Of- 
fice, but  at  the  other  offices  they  do  not  com- 
mence  until  after  the  fire  of  London,  ii^l666, 
all  earlier  having  been  burnt.  The  docuraeats 
preserved  by  these  offices,  are  the  affidavits 
madtt  by  persons  applying  for  licenses,  and  the 
bonds  entered  into  by  them  at  the  same  time, 
•  and  you  will  not  fail  to  observe,  that  the  mar- 
riage licence,  by  naming  the  parish  where  the 
marriage  is  to  be  celebrated,  enables  as  to  ob- 
tain evidence  to  prove  such  marriajjfe ;  and  as 
the  majority  of  persons  in  the  middling  and 
higher  walks  of  life  are  married  by  licence,  it 
wUl  be  advisable  when  we  are  searching  for 
evidence  of  a  marriage,  to  go  in  the  first  in^ 
stance  to  the  Marriage  Licence  Offices^  and 
search  their  books. 

I  think  we  may  now  consider,  that  we  ought 
to  have  obtained  from  the  sources  already 
pointed  out,  such  information  as  will  justify 
our  visiting  the  Collbor  of  Arms,  and 
searching  theMSS.  in  that  repository;  foe  it 
is  to  be  remembered,  that  as  the  visitations  of 
the  heralds  were  taken,  and  are  arranged  ac- 
cording to  counties,  and  terminate  about  the 
year   1700,  we  may  lose  much  advantaffe  by 

foing  to  the  Collf^  without  being  enabled  to 
irect  the  Herakh  clearly  to  the  particular 
famUy  we  are  in  search  of. 

The  CoLLBOB  OF  Arms  or  Hbralo's  Col- 
LBGB,  which  is  situated  at  Doctors'  Commons, 
was  incorporated  by  Richard  3,  in  1483,  and 
the  kings  and  heralds  have  been  engaged 
from  tlukt  period  to  the  present  timep.with 
more  or  less  industiy  and  ability,  in  compiling 
end  recording  pedigrees  and  other  notices 
relating  to  honours,  arms,  and  biography: 
their  collections  are  conse<||iiently  both  numer- 
ous and  valuable,  containing  amongst  them 
Che  labours  of  some  of  our  most  eminent  En|^ 
lish  antiquaries. 

The  first  documents  to  examine  will  be  The 
Hbralds'  Visitations,  the  first  of  which  was 
made  in  1528  (20  Henry  8),  by  virtue  of  the 
King's  commission  to  Clarencieuz,  king  of 
arms,  empowering  him  to  visit  certain  coun- 
ties, and  peruse  and  take  knowledge,^  survey, 
and  view  of  all  manner  of  arms,  cognizances, 
crests,  and  other  like  devices^  with  the  notes 


of  the  descents,  pedigrees  and  marriages  of  all 
the  nobility  and  gentry  therein ;  and  also  to 
reprove,  controul,  and  make  infamous  by  pro- 
clamation all  such  as  unlawfully,  and  without 
just  authority,  usurped  or  took  any  name  or 
title  of  honour  or  dignity. 

These  commisuons  continued  to  be  granted 
at  intervals  until  1686,  when  the  last  was  is- 
sued,  the  returns  under  which  commission  do 
not  appear  to  have  been  perfected  till  1/03. 

When  the  risitations  were  to  be  made,  the 
kings  at  arms,  or  the  heralds,  or  their  depu- 
ties, summoned  the  nobility  and  gentry  iu 
each  county  to  give  accounts  of  their  several 
families  and  their  coats  of  arms,  which  ac- 
counts were  entered  in  books,  which  are 
termed  ytHtations.  There  are  about  160  ot 
these  books,  being  an  ai  erage  of  four  for  each 
county,  although  some  counties  have  more 
than  tneir  proportion. 

^  The  respective  pedigrees  entered  in  the  Vi- 
sitations are  in  genenu  signed  by  a  member  of 
the  familv:  they  are  admitted  as  legal  evi- 
dence.  Some  two  or  three  of  them  have  been 
lost,  or  have  become  separated  by  accident 
from  the  College.  There  is  certainly  one,  if 
there  be  not  more,  in  the  British  Museum, — 
of  course  improperly,  and  unfortunately ;  for 
by  this  change  of  ownership,  they  have  lost 
their  quality  of  being  eridence. 

This  volume,*  though  not  an  original  visita- 
tion, is  an  ancient  transcript,  probably  by  a 
herald,  of  the  Visitation  of  Berkshire  in  1566; 
and  I  have  produced  it,  as  it  will  enable  you 
to  understand  the  form  of  the  entries  more 
clearly  than  any  description.  It  seems  to  have 
been  made  about  200  years  since.  It  is  now 
intended  to  be  presented  to  our  Library. 

Independently  of  the  Visitations,  the  College 
of  Arms  contains  very  valuable  collections 
relating  to  the  families  of  the  nobilitj  and 
gentry.  The  labours  of  Augustine  Vincent 
alone  present  upwards  of  200  volumes.  We 
shall  also  find  m  the  College,  entries  of  the 
OraniM  end  Exemplj/lcationM  o/jfrms  of  all  the 
famiUes  in  England  to  whom  arms  have  been 
granted  {  entries  of  Ceremoniali  observed  ai 
ftoeal  MarriageSy  Coronations^  Pubiie  Feme- 
rats.  Proclamations^  &c.  There  are  also  LAste 
of  Knights  from  very  early  periods,  nnd  the 
only  authentic  records  of  them  from  the  com- 
mencement of  the  reign  of  James  I.  to  the  pre- 
sent time.  There  >vill  abo  be  found  a  multi- 
tude of  other  volumes  in  MS.,  contunin^ 
Copies  of  Deeds,  Charters,  end  Records^  Draw- 
ings of  Seals,  Coats  of  Arms,  Painted  date 
fFindows,  Monuments,  with  their  Inscriptions, 
Licences  for  Change  qf  Name,  and  other 
information  applicable  to  genealogical  re- 
searches, comprehending  the  accumulated  1ft- 
hours  of  Glover,  Camden,  Philpot,  Dugdale, 
Le  Neve,  and  other  distinguished  and  skilful 
members  of  the  College. 

It  should  also  be  noticed  that  the  College 
possesses  many  Volumes  of  Pedigrees,  certlnr- 
ing  the  descents  of  Individuals  from  eertath 


^  Pedigrees  of  Berkshire,  with  Additions, 
down  tp  1623. 
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Founders  of  Colleges^  or  of  FelhnrMp  in  Cel- 
teget  of  the  different  Universities,  who  have 
by  their  wills,  settlements  or  statutes,  directed 
&  .preference  to  be  given  to  their  own  kindred, 
as  in  the  cases  of  Bishop  Wykeham  at  New 
College,  Sir  Thomas  White  at  St.  John's,  and 
Archbibhop  Chicheley  at  All  Souls.  These 
volumes  also  contain  the  deicenti  of  persons 
from  the  blood  roynt  nf  England,  who  \iy  virtue 
of  such  descent  have  taken  or  were  entitled  to 
honorary  degrees  at  Cambridge:  they  com* 
mence  in  1620. 

The  College  also  possesses  many  volumes  of 
pedi^ees  o/families^  entered  by  the  respective 
families,  alter  the  discontinuance  of  visitations 
in  1689,  and  contimied  to  the  Resent  time. 

lliere  are  also  some  beautiful  volumes  of 
the  Pedigrees  of  Peers,  taken  by  virtue  of  a 
standing  order  of  the  House  of  Lords  in  1767> 
hut  continued  no  later  than  1802,  when  the 
late  Lord  Thurlow  procured  the  rescinding  of 
this  useful  order,  with  the  intention  of  pro- 
I>osing  a  new  one,  which  was  never  accom- 
plished. Some  few  Peers,  however,  impressed 
with  a  due  sense  of  the  importance  of  preserv- 
ing their  family  descents,  have  recorded  their 
pedigrees,  in  which  cases  thejr  are  entered  in 
other  books,  appropriated  m  like  manner 
solely  to  the  Peers. 

Since  December,  1783,  all  the  Patents  of 
Baronets  have,  under  the  direction  of  a  royal 
warrant,  heen  transmitted  from  the  Crown 
Office  to  the  Register  of  the  College  of  Arms, 
to  be  recorded  in  books  kept  for  tliAt  purpose ; 
and  the  Pedigrees  of  the  Baronets  are  by  the 
same  warrant  ordered  to  be  recorded  before 
the  passing  of  the  patents,  an  order  which  has 
been  too  much  neglected. 

It  must  not  be  understood  that  the  whole  of 
the  MSS.  in  the  College  of  Arms  can  be  re- 
ceived as  legal  evidence.  Original  visitations, 
aa  also  the  heralds*  ancient  rolls,  and  their 
ancient  book«  in  general,  are  allowed  by  the 
courts  of  justice  to  be  good  evidence  of  pedi- 
^ees ;  but  their  extracts,  or  compilations  of 
pedigrees,  taken  out  of  records  or  charters, 
are  not  allowed  as  evidence,  because  such  ex- 
tracts or  compilations  are  not  the  best  evidence 
of  the  nature  of  the  thing,  as  the  records 
themselves,  or  authenticated  copies,  might  be 
had  (  and  in  the  De  L'Isle  claim  of  peerage, 
before  a  committee  of  the  House  of  Lords,  in 
1826,  the  counsel  were  informed  that  the 
House  of  Lords  had  made  -a  distinction  in 
receinng  as  evidence  books  from  the  Heralds' 
College;  that  where  those  hooks  contained 
the  substance  of  information,  obtained  in  con- 
aeonence  of  to(|iiiries  which  were  made  tmder 
juaicial  Mithonty,  when  the  heralds  were  in 
the  habit  of  travelling  round  the  country,  and 
examining  witnesses,— they  were  held  to  be 
evidence ;  but  that  when  such  ceased,  and  the 
books  were  mens  entries  of  that  which  parties 
had  chosen  to  have  entered  in  those  registers, 
without  any  due  authority  being  shewn  for 
the  entry,  they  had  not  been  received  as  evi- 
dence. 

This  determination 
ever,  be  received  with 
the  Rokeby  claim  of  peerage,  the  House  of 


Lords  did  receive  the  private  entry  of  the  fa- 
mily as  evidence,  and  at  all  events,  such  pri* 
vate  entries  are  of  great  valae,  since  thev 
usually,  if  not  invariably,  refer  to  the  uarish 
registers  where  the  proofs  of  such  pedigrees 
may  be  obtained,  as  well  as  to  the  Ecclesiasti- 
cal Courts  where  the  wills  of  the  deceased  were 
proved  i  and  thus  afford  ready  means  of  legally 
substantiating  the  i^eoealogy. 

I  have  now  described  the  principal,  but  cer- 
tainly not  the  whole  of  the  contents  of  this 
ancient  Genealogical  Repository,  and  it  may 
truly  be  said,  that  its  contents  are  as  interest- 
ing to  the  English  Gentleman  as  to  the  l^ral 
antiquary.  They  are  of  easy  access,  and  the 
fees  for  searches  are  most  reasonable. 

[To  be  continued.^ 


SUPERIOR  COURTS. 
9,ax}ti  €ammi3tiintuxi'  Cnurt 

LEOACT  DUTY. 

Legacies  bequeathed  6y  a  testator  in  IntRa, 
and  sent  to  the  correspondents  of  the  ext- 
cutors  in  this  country,  for  payment  to  the 
legatees  here,  are  not  liable  to  the  legacy 
duty. 

Major  Home,  who  died  in  India,  hy  his  will 
duly  made  and  published  there,  gave  legacies 
to  certain  relations  in  England.  The  execu- 
tors in  India  collected  the  testator's  estate, 
and  remitted  funds  to  their  agents  in  England 
for  paymeht  of  the  legacies.  The  Attorney 
General  claimed  legacy  duty  on  the  fund.  The 
Fice  Chancellor,  before  whom  the  matter  came 
for  hearing,  decided  that  the  legacy  duty  did 
not  attach.  This  Was  an  appeal  from  his 
Honor's  decision ;  and  the  question  was,  whe» 
thef^e  legacies  should  be  considered  as  ap« 
propriated  in  India,  or  remaining  unapprepri*- 
ated  until  mud  over  by  the  agents  of  the  exe- 
cutors in  this  country,  where  a  siut  had  been 
instituted  against  the  executors :  but  it  did  not 
involve  any  question  as  to  these  legacies.'  See 
Logan  V.  Fatrlie,  2  Sim.  and  Stu.  284. 

The  Solieitor  Gensrut  and  Mr.  RonuUy  for 
the  Crown,  and  Sk  C.  fFetherell  and  Mr. 
Garratt,  in  support  of  the  order  of  the  Vice 
Chancellor. 

The  cases,  eitad  were  the  Attorney  Genet^ 
V.  Beatson,^  jittorney  General  v.  Forbes,^  and 
some  of  the  cases  referred  to  in  the  latter. 

Sir  C.  C.  Pepys,  in  delivering  the  judgfisent 
of  the  Court,  said,  he  was  of  opinion  that 
these'  legacies  were  severed  from  the  oorpsts  of 
the  estate  in  India^  and'  appropriated  there; 
so  far  at  least  as  to  ekempt  them  from  ps^- 
ment  of  legacy  duty  on  bemg  transmitted  td 
England  for  payment.  The  circumtenoes  of 
the  case  were  clearly  vrithin  the  case  of  the 
Attorney  General  v.  Forbes,  in  which  the  resi- 
due of  a  fund,  collected  in  India  and  remitted 
to  England,  was  hdd  by  the  House  of  Lords 

•     thc36G. 
in  that  case 


#.t-  «  ^  ^*  u  -'  *o*l>«  free  fix)m  legacy  duty,  under  tl 
of  the  House  must,  how-  3^  ^  ^  -dthough  the  suit  instituted  in 
I  allowance ;  because  in  Z         .,? * 


•  7  Frice,  6€0.      «>  2  Clark  &  FSnneHy,  48. 
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had  for  its  direct  object  to  ascertain  the  respec- 
tive rij(ht8  of  the  legatees  entitled  to  the  fund, 
and  the  fund  itself  had  been  paid  into  Court, 
or  to  the  Accountant  General  of  the  Court. 
If  any  part  of  the  funds,  in  this  case,  remained 
to  be  collected  in  England,  before  the  agents 
made  the  distribution  of  the  funds,  then  in- 
deed it  might  be  contended  that  the  duty  at- 
tached ;  but  here  the  property  was  collected 
in  India,  and  transmitted  to  parties  here,  with 
bstructions  only  to  pay  one  moiety  of  the  sum 
to  the  testator's  mother,  and  the  other  moiety 
Co  his  sister;  and  in  case  of  her  having  died 
in  the  mean  time,  to  her  children.  The  order 
of  the  Vice  Chancellor  must  be  affirmed. 

Lofftin  V.  Fairlie,  at  Lincoln^s  Inn,  Sittings 
after  Michaelmas  Term,  1835. 

HCng'if  38enc|)  9t»tUu  Court. 

SMALL  DEBTORS'  ACT. — LIBERATION  ON  DAT 
RULES. — DISCHARGE. 

j4  defendant's  having'  been  out  on  day  rule*, 
will  not  prevent  his  discharge  unm^  the 
Small  Dehtort^  Act. 

Cause  was  shewn  against  a  rule  obtained 
for  the  discharge  of  a  defendant,  who  had 
been  in  custody  for  a  debt  not  exceeding  20/., 
for  twelve  months.  The  ground  of  opposition 
was,  that  the  defendant  had  been  out  on  day 
rules  duiing  the  twelve  months,  and  it  was 
also  sworn  that  he  had  been  out  without  the 
daj  rules,  but  the  affidavits  did  not  agree  on 
thispoint. 

The  Court  said,  the  liberation  of  the  de- 
fendant on  a  day  rule  would  not  prevent  his 
being  now  discharged.  As  there  was  some 
uncerudnty  on  the  point,  however,  the  case 
must  be  referred  to  the  Master,  who  would 
decide  whether  he  was  out  with  the  day  rule 
or  not,  and  whether  he  should  be  discharged 
Or  not,  accordingly. 

Rule  accordingly. — Boughey  v.  WeMtt  M.T. 
1835.    K.B.P.C. 


SITTINGS  OF  THE  COURTS. 

ttiilU  ibCttingir. 

In  and  after  Hilary  Term,  1836. 

At  Westminster. 


Monday 
Tuesday 

Wednesday 

Thursday 

Friday  - 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday  - 
Saturday 
Monday 
Tuesday 
Wednesday 


-  11  I  Motions. 

-  12    Petitions. 


Pleas,  Demurrers, 
Causes,  Further  Di- 
rections and  Excep- 
tions. 


-  21  I  Motions. 


Pleas,      Demurrers, 
.    Causes,  Further  Di- 
^  rections,  and  Excep- 
tions. 


Thursday 


28  I  Motions. 

(Pleas,      Demurrers, 
Causes,  Further  Di- 
recions,  and  Excep- 
tions. 
-     Feb.  1  I  Motions. 

After  Term,  at  the  Rolls. 

1  Petitions  (after  swear- 
-    2  I-     ing  in  the  Solici- 
J      tors.) 
Wednesday   -        -    3  |  Short  Causes. 

Causes,  Further  Directions,  and  Petitions  by 
Consent,  every  Friday,  at  the  Sitting  of  the 

Court.  

Hfott'if  Senct* 
In  and  after  Hilary  Term,  1836. 

In  Term. 

LONDON. 


Friday  - 
Saturday 

Monday 


Tuesday 


Saturday    -  Jan.  30 


MIDDLESEX. 

Tuesday        -  Jan.  12 
Friday  15 

Friday  -  29 

After  Term. 

MIDDLESEX.  I  LONDON. 

Tuesday      -      Feb.  2  |  Wednesday  -  Feb.  3 

The  Court  will  sit  at  eleven  o'clock  in  Term» 
in  Middlesex;  at  twelve  in  London;  and  in 
both  at  half-past  nine  after  Term. 

Causes  untried  on  the  Lists  for  the  1 2th  and 
15th  of  January,  will  be  taken  on  the  I3th» 
14tb,  16th,  and  18th. 


C^c^eqtttr. 
Hilary  Term,  1836. 

Monday, Jan.  11  Term  begins. 
Tuesday    .     12 
Wednesday   13 

Thursday  .    14  Circuits  chosen. 
Friday      .     15 
London  N.  P.  Saturday  .    16 

Monday  .    IS^^'^^^. 

Tuesday  .    19  Error. 
Middlesex  N.P.Wednesday  20  Special  Paper. 
Middlesex  N.P.Thur8day     21 

Friday      .    22 

Saturday  .    23 
MiddlesexN.P.Monday  .    25  Special  Pi^per. 

Tuesday  .    26 
MiddlcsexN.P.Wednesday  27  Special  Piipcr. 

Thursday     28 
London  N.  P.  Friday     .    29 

Saturday .    30 

Mon.     Feb.  1  Term  ends. 

MIDDLESEX  SESSIONS. 


LIST  OF  THE  QUARTER  AND  QENBEAL  SESSIONS 
OF  THE  PEACE  TO  BE  HELD  IN  THE  TXAB. 
1836. 

At  the  Sessions  House,  ClerkenwelL 

Quarter  Session    Mon. 
Appeal  Day     .     Thurs. 
County-Day     .     Thurs.  14  T January. 
Adjournment  Day  Thurs. 


«.  14  fj 
8.  2lj 


Middlesex  Sessions  List. — AHswers  to  Queries,^  Queries. 
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GfeNBRAL  SbSSION      MoD.       8^ 

Adjournmeat  Day  Thurs.  25  J 
General  Session    Mod.      71 
Appeal  Day     .     Thurs.  .10  L 


(Jounty-Day.    .     Thurs.  17  T* 
-     -     8.  24j 


4^ 

«.    71 

8.  14  f 
8.   2lJ 


April. 


16] 

19  I  Mat. 
26j 
2    June. 


•-March. 

w  I 

Adjournment  Day  Thurs. 
Quarter  Session    Mon. 

Appeal  Day  Thurs. 

County-Day     .  .  Thurs. 

Adjournment  Day  Thurs. 
General  Session    Mon. 

Appeal  Day  Thurs. 

Cpunty-Day     .     Thurs. 

Adjournment  Day  Thurs. 
Qi7ARTER  Session    Mon.    27 1 1„„„ 

Appeal  Day      .     Thurs.  30 /''"'"= ' 

Countv-Day     .     Thurs.    7  \  i„i^ 

Adjournment  Day  Thurs.  14  j''*"^' 
General  Session    Mou.    25  \  *„,  ^ 

Appeal  Day     .     Thurs.  28  /•'"*'^- 

County-Day.    .     Thurs.    4\*„ . 

Adjournment  Day  Thurs.  H /August. 

General  Session    Mon.    221  *„«««. 
Appeal  Day     .     Thurs.  25/^^°°®'- 
County-Day     .     Thurs.     i  io^^..„h^^ 
Adjournment  Day  Thurs,    8  /  »«P*e™''er. 

General  Session  Mon.     19] 

Appeal  Day     .     Thurs.  22  }  September. 
County-Day     .     Thurs.  29  J 
Adjournment  Day  Thurs.    6    October. 

jit  the  Guildhall,  fFestminster. 
Quarter  Session      Mon.  1?^ 
After  the  business  of  this 

a  is   over,  the  Court 
adjourn  to  the  next 
day,  and  will  then  meet 
y4t  the  Sessions  House,  Clerhen- 
'    well. 


October. 


.    Appeal   Day   and    Day  for 
h?arin^   Appltcations   for 
Licences  for  Public  Danc- 
ing, Music,  &c.  (26  O.  2. 
c.  36).      .      .    Thurs.  20 
Connty-Day      .    Thurs.  27^ 
Adjournment  Day  Thurs.    3 
Adjourned  Qr.  Sess.  Mon.  14 
Fresh  Grand  and  Petit  Juries 
will  be  summoned  for  this 
Day,  in  order  that  Prison- 
ers  committed  since  the 
discharge   of    the   Juries 
sworn  on  the  1 7th  of  Oct. 
may  be  indicted  and  tried. 
The  Justices  will,  there- 
fore, be  pleased  to  commit 
those  Prisoners  and  bind 
over  the  Prosecutors  and 
Witnesses  accordingly. 
Obnbral  Session    Mon.    12*) 
Appeal  Day     .     Thurs.  15 
County.Day     .     Thurs.  22 
Adjournment  Day  Thurs.  29  J 


November. 
November. 


I  UDecembbb. 


Charlbs  Pbttitt  Allbn, 
Deputy  Clerk  of  the  Peace. 


ANSWERS  TO  QUERIES. 


IxtD  Of  9ropfrtp  anlr  ConficpancCng. 

legacies  to  exbcutors.    p.  104. 

**  If  an  executor  refuse  to  take  upon  him 

the  execution  of  the  will,  be  shall  lose  the 

legacy  therein  contained."    Potts's  Law  Diet. 

tit:  Execution.  F.  W.  D. 


appointment  of  trustees,  p.  88. 
The  intention  of  the  testator  evidently  is, 
that  there  should  always  be  two  persons  (we 
will  suppose)  to  execute  certain  trusts  men- 
tioned in  the  will.  To  attain  this  object,  he 
authorizes  an.  appointment  of  a  new  trustee, 
whenever  circumstances  render  it  necessary ; 
and  in  addition  he  uppOints  the  two  first  trus- 
tees himself;  but  this  last  is  quite  immaterial, 
i/  he  gives  a  sufficient  authority  to  any  one  else 
to  appoint  them  on  his  death :  in  which  case, 
until  such  appointment,  the  property  in  quea- 
tion  would  vest  in  his  heir,  or  his  executors, 
accoiriing  to  its  nature,  who  would  during 
that  time  be  considered  in  equity  as  the  trus- 
tees,  and  would  have  to  convey  to  the  person 
afterwards  duly  appointed.  It  is  exactly  the 
same  if  the  trustees  appointed  by  himself  die 
before  him,  or  both  refuse  to  act,  presuming 
that  his  intention  to  have  trustees  always  act- 
ing, and  the  authority  to  appoint  them,  is  suf- 
ficiently distinct.  But  if,  as  is  often  the  case, 
the  **  last  acting  or  continuing"  trustee  is  the 
person  authorized  to  appoint  the  new  trustee, 
then  indeed  a  diflSculty  will  arise,  if  they  all 
die  in  bis  lifetime,  or  all  refuse  to  act ;  and 
in  such- a  case  I  should  think  recourse  must 
be  had  to  the  Court  of  Chancery.  Should 
they  all  refuse  to  act,  and  yet  exercise  their 
power  of  appointing  new  trustees,  their  ap- 

rHutment  is  clearly  bad.    See  Sharp  v.  Sharp, 
B.  &  Aid.  405.  Templb. 

DISCLAIMER.      P.  88. 

In  reply  to  the  query  put  bj  N.  M.  E.,  I 
conceive  that,  upon  the  supposition  that  the 
son  has  the  usual  power  of  appointment  of 
new  trustees,  in  the  events  usually  provided 
for,  the  safest  way  would  be  for  B.  to  accept 
the  trust,  and  then,  upon  his  expressing  a  de- 
sire to  relinquish,  tlie  son  coula  exercise  his 
power  of  appointmeot.  Should  B.  not  accept, 
there  would  be  no  trustee  to  support,  &c.,  and 
the  parties  would  be  driven  to  Chancery  to 
appoint  one.  W.  F. 


QUERIES. 


Srxctirr. 

MANOR  COURT. 

j4.  B,,  in  August  last,  enters  a  plaint  in  the 
nature  of  a  wnt  of  right,  in  the  manor  court 
of  Lambeth,  to  recover  estates  within  the 
manor;  and  the  tenant  is  accordingly  summon- 
ed in  the  usual  manner  by  the  bailiff,  to  appear 
at  a  court  to  be  holden  on  the  25th  of  Novem- 
ber 1835,  at  which  court,  ^.  B.,  the  demand- 
ant, neglects  to  appear  to  prosecute.  Doea  he 
thmfore  lose  his  plaint,  or  not  ?        Anon. 
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Camnuru  iaio. 

ALIEN. 

j^.,  an  infant  and  feme  sole,  married  B.,  an 
alien,  who  in  a  short  time  ran  tfaron^^  <^1  ^^^ 
property  that  he  eoiild  possibly  get  at,  and 
mortgaged  a  freehold  house,  the  property  of 
ji.f  to  C, ;  compelling  A,  (who  was  stul  an  in- 
fant) to  become  a  party  to  the  deed.  j4.  and 
B.  are  at  present  liring  apart.  The  receiver 
of  the  rents  has  received  notice  from  C,  of  the 
mortgage,  and  j4.  insists  on  the  payment  of  the 
rents  to  her.  In  what  character  can  ji.  sue  to 
recover  payment  from  the  receiver  ?  Will  her 
receipt  alone  be  sufficient  ?  What  authorities 
can  be  produced  on  the  subject  ? 

W.  H.  W. 

biB  0f  |9rgrpertv  aidr  €otAt^mcinfi. 

WILL. — ALLOWANCE. 

On  the  28th  of  June,  1829,  J.  B,  died, 
leaving  two  sons,  having  made  his  ivill,  by 
which  he  devised  his  property  to  trusilMS,  to 
pay  certain  specific  legacies ;  and  then  he  dU 
rected  the  residue  to  be  divided  between  his 
two  sons,  when  they  should  attain  the  age  of 
21  years,  mth  benefit  of  survivorship,  and  in 
the  mean  time  directed  a  maintenaace;  and 
in  case  the  sons  should  both  die  before  at- 
taining 21,  then  testator  gave  the  same  abso- 
lutely to  the  child  or  children  (if  more  than 
one)  of  Ciarn  />.,  the  wife  of  R,  D,,  when 
6uch  child  or  cluldren  should  attain  the  age  or 
ages  (if  more  than  one)  of  21  years ;  but  made 
no  further  provision.  The  sons  both  died 
before  attaining  21  years.  CUra  D.  has  no 
diild  living;  but  she  and  her  husband  are 
both  young,  and  it  is  probable  she  may  have  a 
child  or  children.  The  property  is  of  coa- 
siderable  value,  principally  personal,  and  is 
now  under  the  control  of  the  trustees.  CUrm  />. 
and  her  husband  are  in  needy  circumstances. 
Is  Clara  D,  and  her  husband  entitled  to  any 
allowance  out  of  the  annual  produce  Of  such 
testator's  estate?.  Would  the  Court  of  Chan- 
cery order  an  allowance^  under  the  circum- 
stances ?  Is  Clara  D.  and  her  husband  en- 
titled to  an  account  of  svch  property  fVom  the 
trustees  ?  A  reference  to  Juiy  case  beariiuf  on 
the  point  is  much  desired.  X. 


MISCELLANEA. 


ANCIENT  FBE9. 

ilAprU,  1611 
The  ffees  which  are  receaved  of  the  subjects 
at  this  daye,  by  the  keep  of  the  Records  in  the 
late  Court  of  Augtnentac'on,  and  were  usudly 
taken  there  longe  before  this  tyme. 
For  cuery  searche  there    .        .    xy'jd. 


For  the  copye   of    eucry  Aclj.^     ...^^ 
compte,  or  Court  RoUe         .  J   "^        ^ 

For  the  copye  of  ev'y  indenture,  l 
leasse,  or  decree,  for  euery  vvi^ii. 
sheete J 

Fox  exi&j  exempl\fiea€fmiQt  e^y  x 
Record    there;    015.  to   the  J 
Gierke  of  the  IVpe,  viij#.  iiijrf.  \      .       ...^ 
And  to  the  Gierke  that  wiytcth  (^^'  ^"J*** 
and  ingrosseth  the  same  torn 
the  seale,  xiij«.  iiij^  .  ^ 


THE  EDITOR'S  LETTER  BOX. 


jr  euery  oomre  of  a  p'tider  of  T 

a  Purches,Bxchange,  Gylte,  Ui#,    vUWT. 

orXsrauntefwlyfiTe       .        J 


A  correspondent  at  Exeter,  ohiects  to  the 
omission  ot  the  Highway  Act  (5  &  6  W.  4,  c. 
50)  from  the  Commentaries  on  the  Statutes. 
This  arose  from  the  unavoidable  delay  which 
took  place  in  the  publication  of  that  part,  and 
because  we  supposed  that,  as  it  has  been 
printed  in  dl  sixes,  it  was  already  in  the  hands 
of  all  our  readers.  The  plan  of  every  part  of 
our  work  cannot  be  made  quite  perfect  at 
once.  We  project  an  alteration  in  this  part 
of  it  in  the  ensuing  Sesuon,  which  will  enable 
us  to  print  every  Act  interesting  to  the  Pro- 
fession verbatim^  with  Notes  explaining  their 
Effect  and  Operation,  immediately  they  are 
passed,  at  a  moderate^price.  This  Work,  with 
the  Acts  and  Commentaries  of  the  Sessions 
3&4W.4,  4&6W.4,  and  6&6W.4,  al- 
ready published,  will  thus  furnish  the  junior 
members  of  the  Profession  with  all  the  Acts 
they  require  in  ordinary  practice.  The  other 
Acts  mentioned  by  our  correspondent  we  have 
already  given  in  these  pages. 

We  have  been  favored  with  an  Engraving 
from  a  Portrait  of  Lord  Chief  Justice  Tindal, 
which  appears  to  us  to  be  admirably  executed. 
The  painting  and  engraving  are  by  the  same 
Artist,  Mr.  John  Lucas,  it  is  published  by  Mr. 
Moon,  of  Threadneedle  Street.  We  should  be 
glad  to  see  similar  Engravings  published  of  all 
the  distinguished  Ju^es. 

The  further  Letter  of  W.  B.  J.  is  under  con- 
sideration. 

The  Queries  and  Answers  of  W.  H.  5  "A 
Constant  Reader  j"  "An  Inquirer ;"  T.  L.  J.; 
C. ;  and  "  A  Subscriber,"  have  been  received. 

The  subject  of  the  Holidays  at  the  Law 
Offices,  we  understand,  is  still  under  the  con- 
sideration of  the  Judges ;  and  if  they  should 
consider  themselves  as  not  authorized  to  de> 
termine  the  question,  we  believe  an  act  of  par- 
liament will  be  applied  for.  The  Common 
Law  Commissioners  recommended  the  almost 
total  abolition  of  the  numerous  holidays  for- 
merly kept :  and  it  is  probable  the  legislature 
did  not  intend,  by  the  Law  Amendment  Act, 
to  leave  so  many  as  are  now  claimed  by  the 
officers.  They  occur,  as  to  many  of  them,  at 
inconvenient  times.  If  it  be  proper  to  shut 
some  of  the  offices,  in  order  to  prevent  the 
accumulation  of  arrears,  the  days  might  be 
bettor  selected  than  they  are«t  present. 


UPbt  Utqal  0bwvhtv. 


SATURDAY,  JANUARY  16, 1836. 


**  Quo4  magiv  ad  nos 

Perlinel,  «t  nescire  malum  est,  a^fitamns. 


HORAT. 


THE 


NEW  EQUITY  ABRANGEMENTS. 


On  the  commencement  of  Hilary  Tenn 
public  and  professional  attention  was  again 
awakened  to  the  state  of  the  Court  of 
Chancery.  We  have  from  time  to  time 
pointed  out  to  our  readers  the  evils  attend- 
ing on  the  late  Commission,  and  they  seem, 
indeed,  to  he  universally  admitted ;  never- 
thdesa  it  is  to  be  allowed  that  the  Minis- 
ters had  very  peculiar  difficulties  to  over- 
come in  the  disposal  of  the  Great  Seal. 
They  were  pledged  to  bring  forward  a 
measure  for  the  division  of  the  labours  now 
attending  its  holder — they  were  hampered 
by  the  demands  among  their  own  party  for 
advancement — they  were  pressed  by  their 
adversaries  with  the  number  of  pensioned 
Chancellors  now  existing — yet  they  felt 
that  a  Lord  Chancellor  must  be  appointed 
before  the  meeting  of  Parliament. 

We  have  never  made  these  pages  the 
vehicle  for  the  gossip  of  the  profession.  It 
would  be  very  easy  for  us  to  retail  the 
babble  of  Westminster  Hall— and  perhaps 
with  more  resemblance  of  probability  than 
the  newspapers — but  we  have  never  de- 
scended to  this.  The  idle  rumours  of  the 
day,  it  would  be  as  idle  to  record ;  and  the 
open  communications  from  one  professional 
man  to  another  should  never  find  their  way 
into  prist*  The  confidence  which  is  often 
hcedle38ly  reposed  in  Court,  has  ever  been, 
in  our  opiniop,  too  sacred  to  be  tampered 
with.  It  is  an  oral  communication,  made  on 
the  faith  of  the  good  fellowship  which  as 
yet  sub^ts;^  in  the  profession :  it  may  be 
transmitted  in  the  same  manner,  but  may 
never  be  divulged  to  the  profane.  If  it 
were,  the  present  easy  feeling  would 
vanish;  a  gen/eral  suspicion  would  arise, 
and  all  franknpss  and  openness  would  he 
destroyed  for  ever. 

AH'  mystery  on  the  subject,  is  however  at 
vol,,  xi.^No.  312. 


an  end.  Sir  .Charles  Pepys,  the  late  Master 
of  the  Rolls,  has  been  created  Lord  Chan* 
cellor,  and  Mr.  Bickersteth  is  his  successor 
at  the  Rolls.  We  are  happy  to  express  om: 
satisfaction  at  this  arrangement,  which* 
under  existing  circumstances,  we  do  not  he- 
sitate to  say,  is  the  best  that  could  have 
been  made. 

At  the  Rolls  Sir  Charles  Pepys  has  justi- 
fied the  opinion  long  entertained  at  the  bar, 
of  his  judicial  qualifications.  He  has  no 
brilliant  talents ;  but  he  has  shewn  that  he 
possesses  a  perfect  command  of  his  subject. 
He  disposes,  with  ease  to  himself  and  satis- 
faction to  the  suitors,  of  the  business  before 
him.  Attentive  to  counsel^  he  is  not  unduly 
biassed  by  them  ;  and  if  on  one  or  two  oc- 
casions he  has  departed  from  the  well-re- 
ceived opinions  of  previous  Judges,  he  has 
gained  almost  universal  applause  in  the  per- 
formance of  the  ordinary  business  arising 
in  his  Court. 

Mr.  Bickersteth  has  also,  by  the  common 
consent  of  the  profession,  been  long  pointed 
out  as  fitted  for  the  Bench.  He  possesses 
the  faculty  of  taking  a  straightforward  view 
of  every  thing  which  is  brought  before  him  ; 
even  at  the  Bar  he  never  indulged  in  much 
subtlety  or  refinement.  He  was  content  to 
state  the  matter  pretty  much  as  it  was ;  he 
had  little  of  the  plausibility,  and  none  of 
the  tricks  of  the  advocate,  and  his  very  de- 
ficiencies in  this  respect,  qualify  him  the 
more  for  his  present  situation.  It  is  alike 
to  his  credit,  and,  let  us  say,  to  that  of  the 
profession,  that  although  he  never  employed 
the  artifices  of  some  of  his  brethren,  he  com- 
manded extensive  practice  in  the  Court 
which  he  selected,  and  ox'er  which  he  now 
presides ;  and  although  it  can  never  be  said 
with  certainty,  that  he  who  has  been  long 
considered  as  worthy  of  elevation,  will  make 
good  the  prediction,  yet  we  shall  be  sur- 
prised if  he  disappoint  either  the  profession 
or  the  public.  It  is  understood  he  will  be 
created  a  peer. 

0 
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ON  SUITS  IN  BQUITT  BXTWESN  PABTKBBS. 

Thbbb  has  been  some  conflict  of  authorities 
as  to  whether  one  partner  could  obtain  an 
account  in  equity  of  partnership  transactions 
from  another  without  praying  a  dissolution. 

The  case  of  Forman  v.  Homfray,^  has 
been  mainly  relied  on  by  those  who  have 
contended  that  there  can  be  no  account 
without  a  dissolution.  Lord,  Eldon  cer- 
tainly in  that  case  so  decided,  observing,  that 
"  he  did  not  recollect  an  instance  of  a  bill 
filed  by  one  partner  against  the  other,  pray- 
ing an  account  merely  and  not  a  dissolu- 
tion;" and  Waters  v.  Taylor^  is  to  the 
same  effect.  In  a  subsequent  case^  this 
rule  was  followed  by  the  same  learned 
Judge,  who  refused  to  grant  an  injunction 
to  restrain  the  breach  of  a,  covenant  in 
articles  of  partnership,  which  had  not  been 
infringed  for  any  length  of  time,  where  the 
bill  did  not  pray  a  dissolution  of  the  part- 
nership ;  and  in  the  case  of  Kinder  v.  Tay- 
lor, his  Lordship  adhered  to  the  same  opi- 
nion. 

In  the  case  of  Loscombe  v.  Rueeellfi  a 
bill  to  have  the  accounts  of  a  partnership, 
and  not  praying  for  a  dissolution,  was  de- 
murred to;  and  Sir  Lancelot  Shadwell,V.C,, 
allowed  the  demurrer  on  the  authority  of 
the  opinion  of  Lord  Eldon,  overruling  the 
case  of  Harrison  v.  Armitage,  to  be  men- 
tioned hereafter. 

On  the  contrary  side,  in  the  case  of 
Knowles  v.  Houghton,^  the  bill  prayed  an 
account,  without  praying  a  dissolution; 
and  the  decree  directed  the  accounts  to  be 
taken.  In  Chappie  v.  Caddell,^  the  bill  did 
not  pray  a  dissolution,  yet  a  decree  was 
pronounced  by  Sir  William  Grant,  M.  R., 
declariug  the  rights  of  the  partners,  and 
directing  accounts  of  the  partnership  deal- 
ings to  be  taken;  and  that  decree  was 
affirmed  by  Lord  Eldon, 

In  the  case  of  Harrison  v.  Armitage,^  it 
was  expressly  held  by  Sir  John  Leach,V.  C, 
that  one  partner  might  file  a  bill  against  his 
co-partner  for  an  account,  though  he  did 
not  pray  for  a  dissolution ;  and  in  the  last 
case^  on  the  subject,  which  has  been  very 
recently  reported,  the  same  learned  Judge 


•  2  Ves.  &  B.  329. 

•  16  Ves.  10. 

^  Marshall  v.  Coleman,  2  J.  &  W.  266. 
*>  4  Sim.  8. 

•  II  Ves.  168. 
'  Jac.  637. 

K  4  Madd.  143. 

J>  Richards  v.  Davies,  2  Ross.  &  Myl.  347. 


adhered  to  his  former  opinion,  and  we  shall 
give  his  judgment  at  length. 

llie  Master  of  the  Rolls  (Sir  John  Leach) 
said,  "  A  bill  was  filed  in  the  Court  of  Great 
Sessions  of  the  several  counties  of  Carmar- 
then, Pembroke,  and  Cardigan,  by  one 
partner  against  another,  praying  for  an  ac- 
count of  what  was  due  to  the  plaintifis  in 
respect  of  the  past  partnership  transactions, 
and  that  the  partnership  might  be  carried 
on  and  conducted  under  the  decree  of  the 
Court.  At  the  hearing  of  the  cause  in 
Wales,  the  bill  wad  dismissed,  with  costs. 
The  plaintiflls,  under  the  statute  of  1 1  G.  4, 
and  1  W.  4,  c.  70,  presented  a  petition  of 
re-hearing.  In  support  of  the  judgment  in 
the  Court  below,  it  is  contended,  that  a 
Court  of  Equity  cannot  entertain  a  suit  for 
a  partnership  account,  unless  the  bill  seeks 
a  dissolution  of  partnership.  The  plaintiff* 
for  monies  due  to  him  on  a  partnerahip  ac* 
count,  has  no  relief  at  law.  and  if  a  Court 
of  Equity  refuses  him  relief,  he  is  wholly 
without  remedy.  This  would  be  contrary 
to  the  plain  principles  of  justice,  and  can- 
not be  the  doctrine  of  equity.  It  is  ob- 
jected, that  if  such  a  suit  be  entertained,  the 
defendant  may  be  fixed  by  a  new  biD, 
whenever  new  profits  accrue;  but  what 
right  has  the  plaintiff  to  complain  of  sach 
new  bill,  if  he  repeats  the  injustice  of  with- 
holding what  is  due  to  the  plaintiff?  Would 
not  the  same  objection  lie  in  a  suit  for 
tithes,  which  accrue  de  anno  in  anman?^ 
I  must,  therefore,  decree  the  account  of  tlie 
past  partnership  transactions;  but  I  can 
make  no  order  for  carrying  on  the  paztner- 
nership  concerns,  unless  with  a  view  to  a 
dissolution." 

In  a  very  early  number*  we  adverted  to 
the  injustice  of  the  opinion  that  an  account 
could  not  be  decreed  without  a  dissolution. 
We  shall  be  glad,  therefore,  to  see  the  point 
settled  by  a  Superior  Court. 

WHBBB  6UABDIAN  IS  AFFOINTBD  WITHOUT  ▲ 
BBFBBBNCB. 

Where  the  property  of  an  in&nt  is  small, 
a  reference  to  the  Master  to  appoint  a 
guardian  will  be  dispensed  with,  and  the 
Court  will  appoint  a  guardian  at  once. 
The  question  which  arises  in  these  cases  ia, 
what  property  will  be  considered  sufficiently 
small  by  the  Court  to  adopt  this  rule.  In 
the  case  of  Ew  parte  Wheeler, ^  the  petition 
prayed  an  order  for  appointing  a  guardian 
without  a  reference  to  the  Master^  on  the 


^  See  1  L.  0. 204.    See  also  GkmngUm  ▼. 
Thwaites,  1  Sim.  &  Stu.  128. 
J  16  Ves.  266. 


Notes  on  Equity.— Practical  Points  of  General  Interest. 


187 


ground  that  the  property  of  the  infant  did 
not  exceed  1500/.  Sir  William  Grant, 
M.  R.,  made  the  usual  order  for  a  reference 
to  the  Master,  observing,  that  he  had  never 
made  an  order  for  appointing  a  guardian 
without  a  reference  to  the  Master,  except 
in  cases  where  the  property  was  excessively 
small.  And  where  the  property  consisted 
of  a  rent-charge  of  IbOl.per  annum,  pay- 
able by  the  Mersey  and  Irish  Navigation 
Company,  Sir  Thomas  Plumer,  M.  R., 
thought  the  amount  too  large  to  dispense 
with  the  reference.* 

But  where^  two  infant  orphans  had  no 
property  except  a  pension  of  15/.  a-year 
during  their  respective  minorities,  payable 
at  the  East  India  House,  out  of  a  fiind  pro- 
vided for  the  benefit  of  the  widows  and 
children  of  certain  descriptions  of  persons 
in  the  Company's  service,  Lord  Gifford, 
M.  R.,  made  an  order  for  appointing  the 
aunt  of  the  mother  guardian,  without  a  re- 
ference. And  this  practice  has  been  carried 
still  farther  in  a  recent  case,"*  where  on  a 
petition  by  an  infant  entitied  to  freehold 
property  of  the  annual  value  of  80/.,  pray- 
ing that  his  maternal  uncle  might  be  ap- 
pointed his  guardian.  Sir  Lancelot  Shad- 
well,  M.  R.,  made  the  order  without  a  re- 
ference to  the  Master. 

IimaBST  OK  LBOACIBS  TO  cniLnsBN. 

The  well  setUed  rule  as  to  interest  on 
legacies  is,  that  where  no  time  is  appointed 
for  its  payment  by  the  testator,  it  will  be 
payable  from  the  end  of  one  year  from  his 
death.  But  there  are  exceptions  to  this 
rule :  "  One  of  which  is,"  says  Lord  Hard- 
wicke,  C.,°  "  the  case  of  a  legacy  by  a 
father  or  mother  to  a  legitimate  child,  whe- 
ther by  way  of  portion  or  not.  If  it  is 
giveq  generally,  the  Court  will  ^ve  in- 
terest from  the  death,  to  create  a  provision 
for  its  maintenance;  and  if  payable  at  a 
certain  age,  and  the  child  be  not  otherwise 
provided  for,  the  Court  will  give  interest  in 
the  mean  time  before  that  age.  But  the 
Court  has  not  extended  this  to  a  natural 
child."  It  has,  however,  been  repeatedly 
decided,  that  the  actual  relation  of  fiather 
and  child  need  not  subsist  between  the  tes- 
tator and  the  legatee  to  bring  the  latter 
within  the  benefit  of  this  exception  ;^  and 
that  in  aU  cases  (except  where  the  legatee 

k  Eif  parte  Jamin,  IJ.  &  W.  395. 
^  Inre  Jones,  1  Russ.  478. 
™  Est  parte  Jnckson,  6  Sim.  2\2. 
n  Beek/ord  v.  Tobin^  1  Yes.  sen.  310. 
^  Aeherley  v.  H'heeler,  1  P.  Wms.  785, 
^M7v. /^i/^,3Ve8.&B.  183. 


is  an  adult,P  in  which  case  the  exception 
does  not  apply)  if  the  testator  be  tn  loco 
parentis,  it  is  sufficient. 

And  the  opinion  of  Lord  Hardwicke,  that 
the  benefit  of  the  exception  does  not  extend 
to  a  natural  child,  seems  to  be  now  over- 
ruled. Thus,  in  the  case  of  Newman  v. 
Bateson,"^  in  1789,  a  sum  of  20,000/.  was 
given  by  the  testator  to  his  natural  daughter, 
with  directions  that  so  much  of  the  interest 
should  be  applied  in  her  maintenance  as  his 
executors  should  think  proper.  The  Mas^ 
ter  of  the  Rolls,  for  the  Lord  Chancellor, 
said,  that  although  the  daughter  was  a  na- 
tural child,  yet  the  testator  having  given 
maintenance  expressly  to  her,  it  came 
within  the  common  rule  of  a  legacy  given 
to  a  child,  and  directed  interest  from  the 
time  of  the  testator's  death.  And  in  a 
very  recent  case,'  where  a  testator  gave  a 
legacy  to  an  infant,  described  in  the  will  as 
his  natural  child,  with  a  direction  to  apply 
the  interest  for  his  maintenance  during  his 
minority,  a  question  was  made  whether  the 
interest  was  payable  on  the  legacy  from  the 
death  of  the  testator,  or  from  the  end  of  the 
year  after  his  death ;  and  Sir  John  Leach, 
M.  R.,  ruled  that  interest  was  payable  frt)m 
the  death  of  the  testator. 


PRACTICAL   POINTS    OF  GENERAL 
INTEREST. 


SALE  OF  TREES. 

The  followiDf(  ca«e  may  be  interesting  to  our 
country  readers : 

The  plaintiff  sold  to  Jenkins  trees,  lyinf^  on 
land  occupied  by  Buckley,  and  Jenkins  Has  to 
have  power  of  removing  them  when  he  pleased. 
The  trees  having  been  marked  by  the  purchaser, 
the  cubical  contents  of  each  ascertained,  and 
some  of  them  having  been  taken  away,  it  was 
held,  that  the  transfer  of  the  whole  was  com- 
plete, and  that  upon  Jenkins's  bankruptcy  the 
plaintiff  could  not  enforce  any  lien  on  the  trees 
notwithstanding  they  remained  on  the  land  of 
Buckley,  and  the  sum  total  of  the  cubical  con- 
tents had  not  been  ascertained. 

Tindal,  C.  J,  said,  '*  Under  the  circumstan- 
ces of  this  case,  I  think  there  was  a  complete 
delivery  to  the  purchaser.  The  trees  which 
were  on  the  knd  of  Bucklev,  were  sold  at  so 
much  a  cubic  foot,  the  purchaser  to  have  the 
power  of  entering  to  remove  them  when  he 
pleased.  I  agree  that  if  any  thing  had  remain- 
ed to  be  done  by  the  seller,  the  prooerty  had 
not  passed.  But  when  I  find  that  all  that  re- 
mained was  to  ascertain  the  total  number  of 
cubicd  feet,  and  that  the  number  for  each 

P  Raven  v.  fTaite,  1  Swanst.  553. 
q  3  Swanst.  689. 

r  DowUng  V.  l^rreU,  2  Russ.  &  M.  343. 
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tree  had  been  ascertained,  the  mere  adding  up 
the  whole  ia  too  trifling  an  incident  to  author- 
ize us  to  say  the  measurement  was  not  com- 
plete. Then  comes  the  question,  whether  the 
vendor  had  a  lien  for  the  whole  of  the  price 
upon  the  remainder  of  the  trees  not  taken 
away.  Undoubtedly  he  had  such  a  right  if 
the  delivery  was  not  complete ;  but  the  trees 
were  on  Buckley's  land ;  the  purchaser  was 
to  cuter  when  he  pleased,  for  the  purpose  of 
removing  them ;  and  what  is  that  but  making 
the  land  the  warehouse  of  the  purchaser? 
Now  Jenkins  took  some  of  the  trees  imme- 
diately, and  marked  all  the  others ;  that  shews 
that  no  property  was  meant  to  be  retained  by 
the  seller.  The  case,  therefore,  stands  Hear 
of  the  authorities  cited,  afid  there  must  be 
judgment  of  nonsuit.'* — Tundey  v.  Turner^  2 
Bing.  lol,N.  S. 


LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 


Olf   FEDIGRCES. 

By  Stacey  Grimaldf,  Esq.,  F.  S  A. 
Gentlemen, 
That  portion  of  the  Lectures  on  which  I  shall 
now  enter,  cannot,  I  apprehend,  be  considered 
either  so  generally  useful,  or  so  interesting,  as 
that  we  have  heard,  since  we  are  now  entering 
into  the  age  of  ancient  rectrds  ;  and.  with  few 
exceptions,  our  time  must  be  passed  in  having 
au  account  of  writings  which  you  cannot  be 
expected  to  have  acquired  the  knowledge  of 
reading,  and  which  are  so  very  seldom  re- 
quired by  the  solicitor,  that  it  is  almost  natu- 
ral  he  should  not  value  them  so  highly  as  they 
deserve.  In  the  sources  we  have  already  in- 
quired into,  there  is  no  one  which  cannot  be 
with  ease  examined  by  every  solicitor,  as  well 
as  by  the  antiquary  or  record  lawyer ;  and  the 
pointing  out  those  channels  ought  to  he  prac- 
tically useful  to  every  one  of  us :  but  I  cannot 
flatter  myself  with  quite  such  a  result  to  this 
evening's  narration ;  for  ancient  records  are 
to  all,  excepting  the  few  who  have  given  their 
time  to  the  investigation  of  them,  unintelligible. 
They  are  written  in  Latin  which  is  not  classi- 
cal ;  I  do  not  mean  ungranmatical,  but 
abounding  with  words  which  are  unkn«»wn  in 
the  schools ;  being  the  Latin  of  the  monks, 
and  other  writers  of  the  middle  ages.  This 
Latin  is  abbreviated,  and  occasionally  to  such  an 
extent  that  a  single  letter  represents  a  word :  in 
short,  nothing  less  than  an  apprenticeship,  can 
instruct  you,  concerning  the  variety  of  recoixlslin 
various  repohitories,  the  relative  value  of  them, 
and  the  countless  little  particulars  necessary 
to  be  known  before  they  can  be  discovered, 

reruaed,  understood,  and  given  in  evidence. 
may  also  add,  that  you  will,  by  attempting 
the  personal  deciphering  of  old  records,  take 
upon  yourselves  a  responsibility  with  which 
you  ought  not  to  be  charged;  for,  however 
great  your  classical  attainments  may  be,  they 
will  benefit  you  but  little,  in  looking  into  tibese 
dark  treasures,  often  written  in  Norman  French, 
as  well  as  in  monkish  Latin.— What  avails  it 


then,  you  may  ask,  diat  we  have  met  here  this 
evening  ?  Much ;  ifi  many  ways,  I  shall  re- 
ply ;  for  aven  if  we  leurn  the  impracticability 
of  our  own  performance  of  a  portion  of  tliis 
work  of  pedigree  tracing,  yet  shall  we  never- 
theless learn  what  outrht  to  be  done,  and  what 
directions  to  give.  Though  we  cannot  fell  the 
timber,  and  carve  the  stones  ourselves,  yet 
may  we  erect  a  building  of  excellent  work- 
manship ;  and  by  knowing  what  ought  to  be 
dune,  as  well  as  the  difficulties  in  the  way  of 
our  personally  performing  the  task,  much  un- 
necessary expenditure  of  time  and  money  may 
be  avoided. 

Let  it  not  be  supposed,  however,  that  these 
remarks  are  intended  to  prejudice  you  against 
the  ac4]uisition  of  antiquarian  acqnirements ; 
they  are  ofl'ered  only  to  advise  you  to  avoid 
biirthening  yourself  with  a  responsibility  which 
you  ou;;ht  not  to  incur, — and  in  all  probabili- 
ty  thus  injuring,  by  your  zeal,  that  cause 
which  you  are  retained  to  serve ;  for  legal  and 
historical  antiquarian  knowledge  has  been  the 
pursuit  of  some  of  the  most  eminent  men  who 
have  adorned  our  profession ;  but  I  trust  for 
your  sakes,  that  your  generdl  occupations  as 
solicitors  may  never  leave  you  so  unemployed, 
as  to  place  at  your  disposal,  the  number  of 
years  necessary  to  enable  you  to  acquire  a 
minute,  practical,  and  Icgiil  knowledge  of  an- 
cient records ;  for  be  assured,  so  rarely  can 
you  have  occasion  to  search  into  them,  that 
you  will  never  repay  yourselves  the  expense  of 
your  Libraries. 

We  will  now  proceed  in  our  enquiries ;  and 
commence  with  the  Inquisition  a  post  mor- 
tem,— records  which  do  not  yield  to  any  in 
this  kingdom  for  importance,  and  which  are 
therefore  deservingofmoreihan  common  notice. 
The  luquieiiion  pftel  mortem  was  one  of  the 
consequences  of  the  feudal  system,  introduced 
by  William  the  Conqueror,  and  it  was  the  re- 
turn of  a  Jury,  summoned  by  the  Escheator 
of  the  county,  generally  by  virtue. of  the  King's 
writ,  to  enquire  concerning  the  death  of  any 
one  of  the  King's  tenants  incapite,and  others 
possessing  real  property ;  of  what  lands  be  died 
seised  ;  their  quantity,  and  value ; — who  was 
the  heir  $— -and  of  what  age ;  in  order  to  en- 
title the  Kiag  to  his  Marriag^e,  ffarMip, 
Relief,  Primee  Seisin,  or  ether  advantages, 
and  whether  the  tenant  wer«  attainted  of  trea- 
son, or  an  alien. 

These  Inquisitions,  otherwise  cdlledEscheats, 
are  preserved  from  the  3d  year  of  Henry  3, 
(1218),  to  the  end  of  the  reign  of  Richard  3, 
at  the  Tower  of  London ;  and  from  the  let  of 
HenrY  8th  to  the  20th  of  Charles  1,  they  are  at 
the  Holls  Chapel,  in  Chancery  Lane.  Those 
for  the  Counties  Palatine,  are  preserved  in 
the  respective  counties. 

You  will  doubtless  have  a  better  knowledge 
of  these  valuable  records,  if  I  read  to  you  a 
translation  of  one.  which  I  shall  do. 

The  first  document,  which  follows,  is  the 
Kinsr'i  fVvit  to  4ke  Etcheattn-.—The  date  is 
1382,  the  6th  year  of  Richard  the  8econd. 

*'  Richard,  by  the  Grace  of  God,  King  ^f 
England  and  France,  and  Lord  of  Ireland,  to 
his  beloved  Roger  Juyl,  his  Escheator  in  the 
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counties  of  Deron  and  Coniwall,  greeting': 
Whereas  Waiin  de  L'Isle,  who  held  'of  as  in 
Capite,  has  de|)arted  his  life,  as  we  are  inform- 
ed s  We  command  you,  that  all  the  lands  and 
tenements  of  which  the  same  Warin  was  seized 
in  lus  demesne  as  of  feoi  in  your  bail  wick,  you 
take  without  delay  into  our  hands,  and  cause 
them  to  be  safely  kept,  until  we  otherwise 
thereof  command  you  $  and  that  by  the  oaths 
of  good  and  lawful  men  of  your  bailwick,  by 
whom  the  truth  of  the  matter  may  be  better 
known,  you  diligently  inquire,  how  much  land 
the  same  Warin  held  of  us  in  Capiie^  as  well 
in  Demesne  as  in  Service,  in  your  bailwick,  on 
xke  day  he  died,  and  how  much  of  others ; 
fluid  by  what  service;  and  how  much  those 
lands  and  tenements  are  worth  annually,  in  ail 
issues :  and  on  what  day  the  same  Warin  died ; 
and  who  is  his  next  heir,  and  of  whsit  age : 
And  an  Inquisition  thereof,  distinctly  and 
openly  made  to  us  in  our  Chancery,  under 
your  seal,  and  the.  seals  of  those  by  whom  it 
shall  be  made,  you  send  without  delay,  to- 
gether with  this  writ. 

**  Witness  myself  at  Westminster,  the  30th 
day  of  June,  in  the  6th  year  of  our  reign. 

Indorsed, 
**  The  execution  of  this  writ  appears 

in  an  inquisition  sewed  to  this  writ 

of  the  Lord  the  King." 
"  Roger  Juvl,  Escheator  of  the 
Lord  the  King,  in  the  Counties 
of  Devon  and  Cornwall.** 

The  Inquisition  is  as  follows :— * 
^  An  Inquisition  taken  at  Saint  Columb,  on 
Monday  next  after  the  Feast  of  Saint  Lawrence, 
in  the  sixth  year  of  the  reign  of  King  Richard 
the  Second  after  the  conquest  of  England, 
before  Roger  Juyl,  Escheator  of  the  Lord  the 
King  in  the  county  of  CornwHll,  by  virtue  of 
the  King's  writ  to  the  said  Escheator  direct- 
ed* and  sewed  to  this  writ,  by  the  oaths  of  Rich- 
ard Tyrel,  John  Doscawen 

John  Russel  Tregors,  Randolph  Melyhonel, 
Randolph  Recen,  John  Botir  Randolph,  .  . 
and  John  (ray  Bohso  ;  who  say  upon  their 
oaths,  that  Warin  de  L'Isle,  knight,  held  no 
lands  or  tenements  on  the  day  of  his  death,  of 
the  Lord  the  King,  in  capite,  in  demesne,  nor 
in  service,  within  the  county  of  Cornwall ; 
but  they  say  that  the  aforesaid  Warin  died 
seised  of  the  manors  of,  &c.  &c.  with  the  ap- 
purtenances, conjointly  enfeoffed  with  Joanna 
his  wife,  now  alive,  by  a  fine  of  the  Lord  the 
King,  levied  at  Westmintiter,  in  fifteen  days 
of  Easter,  in  the  fourth  year  of  the  reign  of 
King  Richard  the  Second  :  And  they  say,  that 
the  aforesaid  manors  are  held  of  the  Castle  of 
JLaunceston,  as  of  the  Duchy  of  Cornwall, 
by  the  rent  of  thirteen  shilungs  and  four 
pence;  and  they  say  that  the  aforsaid 
Warin  held  no  other  lands  or  tenements 
in  the  sud  county,  in  demesne  or  in  service  ; 
and  they  say,  that  the  aforesaid  Warin  died 
the  28th  day  of  the  month  of  June  last  past ; 
and  they  say,  that  Margaret,  the  wire  of 
Thomas  de  Berkeley,  knight,  is  daughter  of 
the  sud  Warin  and  Ma^|;aret,  lately  wife  of 
the  said  Wariu,  and  their  next  heir,  and  of 


the  age  of  22  ycard  and  more.  In  witness 
whereof,  the  aforesaid  jurors  have  placed  their 
seals  to  these  presents." 

It  will  not  be  necessary  that  I  should  occupy 
your  time  in  expatiating  upon  the  genealogical 
advantages  of  legal  records,  sanctioned  by  the 
oaths  of  a  jury,  which  shew  the  death  and  par- 
ticulars of  the  family  and  land,  of  nearly  every 
considerable  landed  proprietor  in  this  king- 
dom, for  a  period  of  427  years :  it  is  on  these 
documents  that  all  ancient  pedigrees  mainly 
depend. 

1  shall  next  direct  your  attention  to  the  Re- 
gisters AT  OUR  Public  Universities  ;  and 
when  we  consider  the  many  thousand  members 
of  respectable  private,  as  well  as  noble,  fami- 
lies, who  have  annually  been  educate<l,  for 
several  centuries,  at  these  seminaries  of  learn- 
ing, we  shall  be  justified  in  attacldng  consider- 
able importance  to  their  records,  containing  as 
they  do  much  of  family  pedigree.  The  princi- 
pal registers  to  which  we  should  direct  our  at- 
tention, are  The  College  Admission  Books, 
and  The  Matriculation  Books. 

7*he  j4dmi88ifm  Books  are  lists  preserved  at 
the  respective  Colleges,  containing  entries,  iu 
Latin,  of  the  several  students  attached  to  them, 
made  at,  or  soon  after,  the  time  of  entrance. 
In  them  will  be  found,  the  christian  and  sur- 
name of  the  student,  and  of  his  father,  some- 
times  in  the  student's  hand-writing  { the  father's 
station  in  life,  and  occasionally  his  residence ; 
the  student's  birth-place;  the  school  where, 
aud  the  master  under  whom  he  was  educated  ; 
the  date  of  his  admission  into  College;  his 
agH,  and  his  rank  in  the  University,  as  Noble- 
man, Gentleman  Commoner,  Commoner,  or 
Servitor,  at  Oxford ;  and  as  Nobleman,  Fel- 
low Commoner,  Pensioner,  or  Sizar,  at  Cam- 
bridge :  and  sometimes  there  will  be  found  (as 
in  Magdalen  College,  Cambridge)  the  christian 
name  of  the  student's  mother.  In  case  of  a 
student  changing  his  rank,  a  new  entry  is 
made  ;  and  at  Oxford  a  certificate  of  baptism 
is  generally,  if  not  invariably,  required,  as 
proof  of  the  age,  place  of  birth,  and  parentage. 

The  various  Admission  Books  have  no  uni- 
form period  of  commencement ;  but  it  is  pro- 
bable the  majority  of  them  begin  during  the 
fifteenth  century. '  ^, 

The  Registers  called  Matriculnthn  Bottkt 
contain  the  names,  and  some  particulars  simi- 
lar to  those  in  the  Admission  Books,  of  the 
members  of  the  Universities,  entered  upon 
their  taking  certain  customary  oaths.  At  Cam- 
bridge, the  entry  is  made  by  the  student  himself. 
These  books  commence  in  1544,  twenty  years 
prior  to  those  of  Oxford.  There  is  an  irregu- 
larity and  deficiency  in  the  Oxford  Matricula. 
tion  Books,  from  1647  to  16<iO,  when  the  Uni- 
versity became  a  prey  to  a  set  of  Puritans,  who 
placed  at  nought  all  the  wise  regulations  \ of 
their  forefathers,  and  rejected  all  proper  aca- 
demical discipline. 

ThePtdigreesofperioniofkin  to  the  Founders 
of,  or  benefactors  to,  colleges,  and  who  are 
entitled  to  fellowships  or  other  advantages,  are 
preserved  amongst  the  records  of  the  resi>ec- 
tive  coUeffes;  but  it  is  difficidt  to  olHain 
copies  of  tnem. 
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The  Registers  or  Otntuariei  of  the  College 
Chapels,  are  the  oldest  in  the  kingdom  :  that 
of  Queen's  College,  Cambridge,  has  entries  of 
the  reign  of  Edward  the  Third. 

Thk  Registers  of  Guilds,  Fraterni- 
ties, AND  Corporations,  are  important 
genealogical  documents. 

Richard  f ,  is  said,  in  history,  to  have  introduc- 
ed Guilds  into  England  j  but  this  cannot  be  true, 
as  our  records  shew  that  King  Canute  founded 
one  near  the  Tower  of  London.  The  period 
at  which  the  greatest  number  of  Guilds  was  in- 
troduced, was  between  the  fifteenth  and  six- 
teenth centuries. 

The  ancient  Guildt  or  FruternUlei,  were, 
generally  speaking,  different  from  our  modern 
Guilds.  They  were  often  religious  or  charita- 
ble associations ;  they  were  licensed  by  the 
crown  to  purchase  lands,  build  chapels,  erect 
altars,  and  maintain  chaplains  and  priests.  Al- 
most erery  parish  had  one  Guild  at  the  least, 
with  a  patron  saint.  The .  registers  of  these 
corporations  are  scattered  ;  but  many  are  in 
the  British  Museum,  and  their  contents  are 
valuable  to  the  genealogist.  The  foUuwing 
are  translations  from  one  of  them  : 
**  The  names  of  Seculars  received;  into  this 
fraternity,  namely,  of  the  Body  of  Christ 
of  Boston. 
"  In  the  year  1475,  the  third  of  June,  by  the 
letter  of  the  Venerable  Father  the  Lord  Wil- 
Ham  the  Abbot,  and  of  the  Convent,  there 
were  received  into  the  fraternity  of  our  chap- 
ter, the  most  illustrious  Prince  the  Lord 
George  Duke  of  Clarence,  with  the  most  no- 
ble the  Lady  Isabella  his  consort,  and  the  Lord 
Edward  hi^  son : 

"  Thomas  Stanley  Earl  of  Derby,  and  Anne 
hib  wife : 

"  Edward  Bensted,  of  Benington,  Esq.,  and 
Joan  his  wife,  daughter  of  the  Baron  of 
Dudley : 

"  John  Ferrers,  Esq.,  Bailiff  of  the  Liberty 
of  this  Monastery,  and  Katherine  his  wife, 
with  their  children,  John,  William,  Thomas, 
Grace,  and  Margaret,  are  received  in  our  fra- 
ternity, through  the  mediation  of  the  Lord 
John  Benstead,  prior  of  Teignmouth,  brother 
of  the  aforesaid  rCatherine  " 

You  will  not  fail  to  observe,  that  in  this  last 
extract,  we  have  proof  of  the  marriage  of  John 
Ferrers,  Esq., — the  family  of  his  wife, — ^with 
the  names  and  order  of  birth  of  their  several 
children,  daughters,  as  well  as  sons.  With 
the  exception  of  a  will,  I  know  not  what  other 
document  of  this  period  contains  so  much  in- 
•  formation. 

The  Registers  offfxitting  Trading  Corpora- 
lions  will  in  general  be  found  perfect  for  the 
last  two  or  three  centuries ;  and  by  their  means 
an  important  number  of  families,  including 
even  tne  highest  rank  in  the  peerage,*  may 
have  good  evidence  of  their  descent.  We  will 
take  an  instance.  The  following  is  extracted 
from  the  Register  Book  of  admissions  to  the 
freedom  of  the  city  of  London. 


•  The  Duke  of  Leeds,  for  example. 


"  10  February,  1786. 

"  Edward  Jenks,  son  oj  James,  citizen  aad 
joyner,  came  before  the  chamberlain,  and  de- 
sired to  be  admitted  into  the  said  freedom  ; 
for  that  he  is  legiiimute,  and  was  born  after 
the  admission  of  his  father ;  as  Thomas  Touae 
(and  five  others),  citizens  of  London,  to  tlie 
premises  attested. — Was  admitted  andsworo." 

On  reference  to  the  Minute  Book  of  the 
corporation,  an  entry  appears,  certifying  that 
Edward  Jenks  was  bom  out  of  the  city  of 
London,  in  the  pear  \^(y'^^  and  on  referesce 
to  the  file  oi original  papers  and  ducttmenes  for 
1 7^6,  there  will  be  found  the  original  petitiou 
of  the  said  Edward  Jenks,  praying  to  be  ad- 
mitted to  his  freedom,  with  the  further  in* 
formation  that  he  was  bom  in  the  parish  of  St. 
John's,  out  of  the  city,  and  the  same  is  sub- 
scribed by  him.  Underneath  are  the  signatures 
of  six  responsible  freemen  of  the  city,  called 
Compurgators,  certifying  that  Edward  Jenks 
was  the  legitimate  son  of  James  Jenks,  in  the 
following  form : 

"  We  declare  upon  the  oaths  wc  severally 
took  at  the  time  of  our  admission  into  the 
freedom  of  this  city,  that  Edward  Jenks  is  the 
son  of  James  Jenks,  citizen  and  joiner,  of  L«on- 
don,  and  that  he  was  born  in  lawful  wedlock, 
after  the  admission  of  his  father  into  the  free- 
dom of  this  city,  and  that  he  is  his  son,  so 
taken  and  reputed  to  be,  and  so  we  all  say. 

"  Signed,  &c." 

On  reference  to  the  books  of  the  company 
of  which  James  Jenks  was  a  member,  we  shall 
ascertain  the  residence  and  trade  or  profesmion 
of  suck  parent ;  information  which  somdiiaes 
appears  in  the  city  corporation  registers  \  ftsd 
the  whole  of  the  evidence  afforded  by  tbeae 
last  named  records  may  in  general  be  con- 
firmed by  the  company's  books. 

There  is  a  small  annual  payment,  termed 
Quarterage,  due  from  freemen  to  their  re- 
spective companies,  the  discontinuance  of 
which  ought  to  enable  us  to  ascertain  the  time 
of  the  freeman's  death. 

From  these  documents  respecting  Edward 
Jenks,  we  obtain  the  following  evidence  : 

1.  When  he  was  bora. 

2.  Where  he  was  born. 

3.  His  legitimacy. 

4.  His  trade  or  profession. 
6.  His  residence. 

6.  His  hand  writing. 

7.  The  hands  writing  of  (most  probably)  hia 
near  relatives. 

8.  His  death. 

9.  His  father,  James  Jenks'  birth. 

10.  His  marriage. 

11.  His  trade. 

12.  His  residence. 
VS.  His  hand  writing. 
14.  His  death. 

And  in  like  manner,  should  James  Jenka 
have  obtained  his  freedom  by  patrimony,  the 
same  particulars  might  be  obtained  of  another 
generation. 

It  is  a  melanchuly  part  of  the  history  of  our 
country,  which  makes  it  needful  to  refer  you, 
in  tracing  genealogies,  to  Thb  Attainabr, 
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to  the  lengthened  wars  of  the  houses  of  York 
and  Lancaster,  and  other  intestine  insurrec- 
tions, as  well  as  to  the  cruel  executions  by 
many  of  our  early  sovereigns,  there  is  scarcely 
on  ancient  family  of  eminence  which  can  trace 
its  descent  without  the  aid  of  one  or  more  of 
these  awful  records.  I  have  seen  a  single  roll, 
entitled  "  A  RoU  of  Rebels,"  which  contained 
the  names  of  several  thousand  gentlemen  who 
had  incorred  fines  and  forfeitures.  These  re- 
cords commence  in  the  reign  of  Henry  3, 
and  are  so  scattered,  that  they  must  be 
searched  for  at  all  our  record  offices.  For  the 
removal  of  attainders,  the  parliament  rolls 
must  be  searched ;  as  you  will  bear  in  mmd 
that  the  Hng^g  pardon  does  not  remove  an  at- 
tainder,—parliament  only  has  that  power. 

There  are  many  records  in  our  national 
repositories,  of  very  great  value,  which  go  un- 
der different  titles,  but  the  substance  of  all 
of  which  is  to  give  an  account  of  the  number 
of  Knights'  Febs  held  by  the  various  land- 
owners  in  ancient  times.  It  will  be  found 
that  we  possess  Lists  nf  these  Knights'  Fees 
from  the  time  of  Henry  2.  down  to  the  aboli- 
tion of  feudal  tenures  in  the  reign  of  Charles ; 
and  it  is  by  an  examination  of  the  descent  of 
the  lands  contained  in  the  knight's  fee,  that 
we  trace  the  descent  of  families.  The  number 
of  knights'  fees  into  which  England  was  di- 
vided by  the  Conqueror  was  60,216 ;  of  which 
the  clergy  had  28,115.  Ev«ry  one  who  held 
by  tenure  of  knighfs  service,  from  a  whole 
knight's  fee  to  any  part  of  it,  was  bound  to 
fad  a  man  completely  armed  for  the  wars ; 
hm  who  held  by  a  whole  knights  fee,  ought  to 
be  forty  days  in  the  service  i  and  he  who  held 
hf  the  moiety  of  a  knight's  fee,  twenty  days ; 
and  so  on.  It  is  difficult  to  know  the  exact 
value  of  a  knight's  fee:  Camden  says  it  is  as 
much  inheritance  as  was  sufficient  yearly  to 
maintain  a  knight  with  his  retinue,  which  in 
Henry  the  Third's  day  was  15/.  By  the  statute 
1  Edward  2,  cap.  1,  such  as  bad  20/.  per  an- 
nam  for  life  or  in  fee  might  be  compelled  to 
be  knights.  Hume  says  it  was  valued  at  41, 
1^  annum  in  the  reign  of  Richard  1 ;  and  in 
belden's  time,  a  knight's  fee  was  valued  in  law 
books  at  5/.  per  annum. 

As  it  was  often  doul>tful  how  lands  were 
bolden,  it  became  necessar}-  to  take  accounts 
from  time  to  time,  as  well' by  inquisitions  of 
the  sheriffs,  as  otherwise,  concerning  them; 
and  the  returns,  form  the  lisU  of  knights'fees, 
which  we  now  consider. 

The  earliest  list  is  contained  in  a  volume 
called  the  Black  Book  of  the  Exchequer, 
being  accounU  of  knights'  fees  in  the  time  of 
Henry  2,  and  which  are  copies  of  the  returns, 
by  many  of  the  immediate  tenants  of  the 
crown,  to  the  king's  writs,  certified  to  the 
king,  in  consequence  of  a  survey  ordered  by 
the  monarch,  preparatory  to  his  levying  an 
aid  for  the  marriage  of  his  oldest  daughter, 
such  being  one  of  the  only  three  cases  in 
which  the  King  might  require  aid  of  his  sub- 
jects without  the  public  consent  of  the  king- 
dom. You  will  perhaps  like  to  hear  one  of 
the  ancient  barons'  returns, — they  all  vary.       ' 


'*The  Charter  of  William  de  Curci,  the 
Dapifer : 

"  Tliis  IS  the  barony  of  \^lliam  de  Curci, 
the  Dapifer,  which  his  grandfathers  and  his 
father  held,  and  which  he  holds.  Of  this  barony 
Simon,  the  son  of  Peter,  holds  eight  knights' 
fees  and  an  half;  the  son  of  Simon,  the  son 
of  Peter,  who  has  the  daughter  of  Roger  of 
Fraisneto,  three  knights'  fees ;  Alan,  the  sou 
of  Rembert,  three  knights'  fees ;  Hugh  Gula- 
fre,  one  knight's  fee ;"  and  so  on. 

The  Red  Book  of  the  Exchequer  is  of  a 
similar  description  to  that  we  hi|ve  already  de- 
scribed, but  probably  of  a  little  later  date. 

These  are  followed  by  two  volumes  called 
the  Testa  de  NevUl,  about  the  date  of  Edw.  1. 

Other  rolls  succeed*  varying  in  their  title, 
and  called  Scdtagk  Rolls,  the  Marshal's 
Rolls,  the  Constable's  Rolls,  and  the 
Aid  and  Subsidy  Rolls. 

In  claims  of  peerage,  the  Writs  of  Sum- 
mons to  Parliamknt  form  the  foundation  of 
the  case,  and  the  succession  of  them  will  go 
far  to  prove  heirship.  They  are  inrolled  on 
the  back  of  the  Close  Rolls :  the  earliest  is  in 
1264,  the  49  Henry  3.  It  may  be  permitted 
to  mention  to  you  that  peers^es  created  by 
writs  of  summons  are  descendible  to  femalfs; 
it  is  very  sddom  that  a  grant  of  nobility  by 
letters  patent  is  so  limited.  The  Close  Holls 
are  contained  at  the  Tower,  from  1204  to 
1484— thence  to  1784,  at  the  Roils  Chapel. 

There  are  few  ancient  pedigrees  which  can 
be  traced  without  having  recourse  to  the  Fine 
Rolls,  containing  an  account  of  the  fines  paid 
to  the  king  for  various  licences,  and  amongst 
others,  the  licence  for  the  heir  to  have  Ais 
father* s  or  ancestor's  lands  and  in  this  licence 
the  heirship  is  stated.  These  records  derive 
additional  value  from  the  earlv  period  at  which 
they  commence,  being  in  1204— some  few 
years  prior  to  the  Inquisitions  post  mortem. 
They  are  preserved  at  the  Tower,  and  at  the 
Rolfs  Chapel.  I  will  read  you  one. 
translation. 

"  The  king  took  the  homage  of  Robert  Staf- 
ford, of  all  the  lands  and  tenements  which  were 
of  Harvey  Stafford  his  brother,  of  which  the 
s&ine  Harvey  was  sdsed  as  of  fee,  on  the  day 
he  died.  And  it  is  commanded  to  the  sheriff 
of  Stafford,  that  having  taken  security  from 
the  aforesaid  Robert,  for  10()  pounds  for  his 
relief,  and  for  100  marks,  for  which  he  made 
a  fine  with  the  king,  for  having  seisin  of  his 
inheritance,  then  to  the  same  Robert  he  shall 
cause  seisin  to  be  delivered  of  all  the  lands 
and  tenements  of  which  the  aforesaid  Harvey 
died  seised,  and  which  by  hereditary  right 
have  devolved  to  the  same  Robert.  Witness 
the  King,  at  Westminster,  the  1 8th  day  of 
October."    (26  Hen.  3.) 

Writs  for  livery  of  seisin  to  the  heir  are 
also  on  the  Close  Roils,  but  without  mention 
of  i^tfine  to  be  taken. 

{T\f  be  continued, 1 
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RIGHTS  OF  ALIENS  IN   ENGLAND. 


In  the  present  article  we  shall  discuss  the 
rii^hts  which  aliens  may  possess,  either  in  land, 
of  interests  connected  with  it. 

It  may  be  observed,  as  a  general  rule,  that 
nliens  cannot  **  hold"  lands.  "  If,"  says  Lord 
Coke.  (Co.  Lit.,  a.  b. ;  Com.  Di^.  Alien,  C.  2  .— 
See  the  reasons,  Bac.  Ab.  A.Uens^  C ;  2  Bla. 
Com.  'i49),  *'  an  alien /^iircA'M^  houses,  lands, 
tenements,  or  hereditaments,  to  him  and  his 
heird,  albeit  he  can  have  no  heirs ;  yet  he  is  of 
capacity  to  tftke  a  fee  simple,  but  not  .to  hoid; 
for  upon  office  found,  that  is,  upon  the  inquest 
of  a  proper  jury,  the  King  shall  have  it  by  his 
prerogative,  of  whomsoever  the  land  is  holden ; 
and  so  it  is,  if  the  alien  doth  purchase  land  and 
(tie,  the  law  doth  cast  the  freehold  and  inherit- 
ance upon  the  King."  And  if  an  alien  pur- 
chase to  him  and  the  heirs  of  his  body,  he  is 
tenant  in  tail ;  and  if  he  suffer  a  recovery,  and 
afterwards  an  olidce  is  found,  the  recovery  is 

food  to  bar  the  remainder  (9  Co.  141 ;  2  ft-oi. 
31 ;  4  Leon.  84;  Com.  Dig.  Aliens,  C.  2) ; 
but  the  estate  purchased  by  an  alien  does  not 
vest  in  the  King  till  oflice  found ;  until  which 
the  alien  is  seised,  and  may  sustain  actions  for 
injuries  to  the  property  (5  Co.  52,  b;  1  Leon. 
47;  4  Leon.  82;  Com.  Dig.  Aliens,  C.  4). 
But  though  an  alien  may  iake  real  property 
by  purchase,  yet  he  cannot  take  by  descent, 
by  dower,  or  by  the  curtesy  of  England,  which 
are  the  acts  of  the  law ;  "for  the  act  of  law," 
says  Sir  Edward  Coke  (7  Co.  25  a ;  Com. 
Dig.  Aliens,  C;  1  Bac.  Ab  Aliens,  C;  2  Bla. 
Com.  249),  "  giveth  the  alien  nothing." 
Therefore,  by  the  common  law  (Co.  Lit.  8  «), 
an  alien  could  not  inherit  to  his  father,  though 
the  father  were  a  natural  born  suinect ;  and 
the  statutes  have  made  no  alteration  m  this  re- 
spect in  favour  of  persons  who  do  not  obtain 
denization  or  naturalization.  So  that  an  alien 
is  at  this  day  excluded,  not  only  from  holding 
what  he  has  taken  by  purchase,  after  office 
found,  but  from  even  taking  by  descent  at  all; 
and  the  reason  of  this  distinction  between  the 
act  of  the  alien  himself ^  by  which  he  may  take, 
but  cannot  hold,  and  the  act  of  the  law,  by 
which  he  cannot  even  take,  is  marked  by 
Lord  Hale  in  his  judgment  in  the  case  of  0**1- 
lingirood  and  Pace  (1  Vent.  417),  where  he 
says,  though  an  alien  may  take  by  purchase  by 
his  own  contract,  that  which  he  cannot  retain 
a^inst  the  King,  yet  the  law  will  not  enable 
hira  by  act  of  his  own  to  transfer  by  hereditary 
descent,  or  to  take  by  an  act  in  law  ,*  for  the 
law,  qua  nihil  frustra  (which  does  nothing  in 
vain),  will  not  give  an  inheritance  or  freehold 
by  act  in  hiw,  for  he  cannot  keep  it.  So,  in 
the  case  of  dower,  which  is  the  third  share  of 
the  deceased  husband's  property,  assigned  by 
the  common  law  to  the  widow,  and  which  ac- 
crues to  the  widow  by  no  act  of  her  own,  but 
by  the  act  of  law ;  an  alien  woman,  widow  of 
a  natural  born  subject,  is  incapable  of  even 
taking  the  lands  which  an  English  woman 
would  have  taken  and  held,  unless  she  married 
by  consent  of  the  King.    It  Is  laid  down  by 


Sir  Edward  Coke,  in  Cafmn^s  case  (7  Co.  2S), 
and  in  his  Oommentariea  upon  Littleton  {Co* 
Lit.  31  /;,  n.  9 ;  Bac.  Ab.  AUen,  136  ;  1  Bla. 
Com.  37:^),  that  an  alien  born  shaJl  be  endowed 
by  the  law  of  the  Crown;  and  accordingly 
there  is  a  special  act  in  the  Rolls  of  Parliament, 
8  Hen.  5,  No.  15,  not  printed,  which  declares, 
that  all  women  aliens,  who  from  thenceforth 
should  be  married  to  Englishmen  by  license  of 
the  King,  should  be  enabled  to  demand  tfa^ 
dower  after  the  death  of  the  husbands,  to 
whom  they  should  in  time  to  come  be  married, 
in  the  same  manner  as  English  women.  An 
alien  shall  not  be  tenam  by  the  curtesy,  and 
the  reason  assigned  in  this  case  is  the  same  aa 
in  the  instances  of  descent  and  dower  ;  namely, 
that  the  title  by  curtesy  is  vested  by  the  mere 
act  odaw,  which,  as  we  have  seen,  will  not  per- 
mit a  man  to  take  what  it  will  not  permit  him 
to  hold  iCalmn*s  Case,  7  Co.  2Bh)  ;  indeed 
the  analogv  between  the  cases  of  curtesy  and 
those  of  descent  and  dower,  is  obvious  on  a 
moment's  consideration  of  the  nature  of  the 
estate  of  a  tenant  by  the  curtesy.  "Tenant 
by  curtesy,"  says  Mr.  Justice  Blackstone  (2 
Bla.  Com.'  126),  "  ii*  a  man  who  has  married  a 
woman  possessed  of  lands  and  tenements  in 
fee  simple  or  in  tail,  and  has  had  by  her  issue 
born  alive  which  was  capable  of  inheriting  her 
estate.  In  this  case  he  shall,  on  the  death  of 
his  wife,  hold  the  lands  for  his  life  as  tenant 
by  the  curtesy  of  England.  The  genend  rale 
of  the  law,  therefore,  appears  to  be,  that  an 
alien  by  purchase,  which  is  his  own  act,  may 
tfike  real  property,  but  cannot  hold  it ;  by  de. 
scent,  dower,  or  curtesy,  or  auy  other  conceiv- 
able act  of  the  law,  he  cannot  even  take  any 
lands,  tenements,  or  hereditaments  whatao* 
ever,  much  less  hold  them.  The  reason  of  the 
la>v's  general  exclusion  of  aliens  is  thus  stated 
by  Mr.  Justice  Blackstone  (1  Bla.  Com.  371, 
372) :  "  Jf  an  alien  could  acquire  a  permanent 
property  in  lands,  he  must  owe  an  allegiance, 
eouttUy  permanent  with  that  property,  to  the 
King  of  England ;  which  would  probably  be 
incoDsisteut  with  that  which  he  owes  to  his 
natural  liege  lord,  besides  that  thereby  the  na- 
tion  might  in  time  be  subject  to  fordgn  influ- 
ence, and  feel  many  other  inconveniences." 

In  former  times  these  principles  appear  to 
have  been  followed  so  strictly,  that  no  alien 
was  permitted  even  to  occupy  a  house  for  his 
habitation.  In  Fabian's  Chronicle,  cited  in  a 
note  of  Rapin's  History  of  Enghind  (1  Rapio, 
361,  note  1>,  fol.  edit.;  Bac.  Ab.  Aliens,  C),  it 
is  said,  that  about  the  year  12H5,  merchant 
strangers  were  first  permitted  to  rent  houses, 
and  to  buy  and  sell  their  own  commodities  < 
themselves  without  any  interruption  from  the 
citizens ;  for  before  this,  they  hired  lodging, 
and  their  landlords  were  the  brokers  who  sold 
all  their  goods  and  merchandize  for  theni. 
The  loss  of  this  brokerage,  and  the  favor 
shewn  to  aliens,  seems  to  have  irritated  the 
citizens  of  London;  for,  in  the  Parliament. 
Roll,  18  Edw.  1,  A.  D.  1289,  fo.  4,  No.  65, 
about  four  years  after  the  commeocemeot  of 
the  indidgeuce,  are  to  bo  found  the  foUow- 
ing  petition  and  aafiwer.    Petition  ;***' Tka 
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ddxens  of  London  pedtion,  tHat  Uien  mer- 
chants  may  be  expelled  from  the  city,  because 
they  are  enriched  to  the  impoverishment  of 
the  citizens,**  &c.    The  answer  is:— '*The 
Kioji^  intends,  that  foreign  merchants  are  con- 
venient and  useful  to  the  nobles,  &c.  and  has 
no  purpose  of  expellins^  them.'*    This  petition 
and  answer  was  cited  by  Sir  £dward  Coke 
(•2  Iftst.  p.  741 ;  Tucker  on  Trade).    The  per- 
missiott  to  alieiis  of  acquiring  an  interest  in 
real  property  hat  not  been  materially  enlarged 
siftce  the  tiilie  of  Edw.  1 ;  and  it  will  be  ob- 
served that  the  relaxations  wet  almost  all  de- 
signed  for  the   advancement   of  commerce. 
There  is  a  ^Visrsity,  says  Sir  Edward  Coke 
(Co.  Lit.  2  6;  Com.  Dig.  Aliens,  Ci  3),  b<<- 
fweea  a  lease  for  years  of  a  house  M  the  hdbi* 
tatloB  of  a  nkerohuHt  strtUiger,  being  an  alien, 
whose  King  is  in  league  with  onrs,  and  a 
lease  for  years  of  lands,  meadows^  pastures, 
woods,  and  the  Uke :  for  if  he  take  a  lease  for 
years  of  landn,  meinhUfg,  &e.  upoh  office  found, 
the  King  shall  have  it;  but  of  a  house  for 
habUation^  he  may  take  a  lease  for  years  as 
incident  to  commerce;  for  mthout  habitation* 
he  cannot  merchatndise  er  trade ;  but  if  h^  de- 
part or  relinquish  the  realm^  the  King  shdl 
have  tbe  leaee^i  &c.  (Co.  Lit.  2  b ;  Com.  Dig. 
Aliens,  C.  *A  *  but  iii  Toller,  12,  it  is  said  an 
alien  may  bequeath  a  lease).    But  there  is  a 
Dote  in  tbe  margin  of  Dyer  (Dyer,  26;  Com. 
Dig.  Aliens,  C.  3)*  which  asserts  that  the  dien 
does  not  forfeit  his  interest  in  the  house  to  the 
King  by  going  bejrond  sea,  if  there  be  iervmnU 
residing  in  it  during  the  time  of  his  absence. 
If  an  idieuy  continues  Sir  Edward  Coke  (Co. 
lAl.2b%  Com.  Dig*  AHena^  C.  3),  die  pos- 
sessed of  a  lease  for  years  of  a  house,  neither 
his  executors  nor  administrators  shall  have  it, 
but  the  King;  for  he  had  it  only  for  habitation 
as  necessaiy  to  his  trade,  and  not  for  the  bene^ 
fit  of  his  executors  or  adttiinistfators.    So,  if 
the  alien  be  no  merchant,  then  the  King  shall 
have  the  lease  for  yearS;  albeit  it  were  for  his 
habitation  (Co.  Lit.  26;  Com.  Dig.  Aliens, 
C.  3).    So  that  at  this  day  no  alien  can  hold  a 
lease  for  any  house,  even  for  his  habiiaiion, 
unless  be  be  engaged  in  mercantile  purtuUs  i  a 
strong  proof  of  the  peculiar  partiality  of  the 
British  law  to  commerce.    But  the  indulj^nce 
which  is  thus  shewn  to  alien  merchantt,  is  not 
extended  to  alien  traders  of  a  lower  kind, 
artfficeri  and  handicraftsmen;  for  the  16tfa 
chapter  of  32  Hen.  8,  s.  13,  enacts,  that  all 
leases  of  any  dwelling-house  or  shop  within 
this  realm,  or  any  the  King's  dominions,  made 
to  any  stranger^  artificer,  or  hamHera/iemau, 
bom  out  of  the  King's  obeisance,  not  bdng 
denizen  from  and  after  the  feast  of  St.  Michael 
the  Archangel  then  next  coming,  shall  be  void 
and  of  none  effect.    Still,  however,  the  British 
courts,  anxious  to  advance  every  species  of 
industry  to  the  utmost  extent  which  tbe  letter 
of  the  written  law  will  permit,  have  construed 
this  statute  most  strictly  in  favor  of  aliens; 
and  therefore,  though  the  words  of  the  act 
forbid  them  to  sanction  an  actaai  leate  made 
to  an  alien  artificer  or  hamHcrqfUman,  they 
have  held  that  aa  agree^seat  for  the  occupa- 


tion of  a  hoifs^  not  amottnting  to  a  leaM,  or  a 
tenancy  at  Will,  may  be  sttpported  by  an  arti- 
Acer  or  handicraftsman  though  tie  be  an  alieri. 
In  the  case  of  Pilkin^ton  against  Penck 
(2  Shower,  135 ;  1  Saund.  8,  n.  1),  the  Coiu-t 
even  took  the  pains  to  point  out  these  me- 
thods of  evasion,  in  tbe  following  words  f 
*'  There  are  Ways  to  cft^ade  the  statute;  as,  to 
make  an  agreemetfi  for  so  long  as  you  and  f 
please,  at  the  rate  of  20/.  pej-  afintim,  and  an 
action  of  astampeit  will  \\%  thereon ;  or  you 
shall  have  my  house  for  so  long  as  you  and  I 
please^  fot  so  much  as  it  is  worth."  And  Mr. 
SeHeant  Williams,  in  his  note  on  the  case 
(1  Saund.  8,  n.  I)j  coiisldet^  it  to  be  decisive 
of  the  right  of  an  alien  artificer  to  hold  a 
dwelhng-nouse  or  shop  under  an  agreement, 
which  does  not  amount  to  a  lease,  as  IF  he  be 
a  tenant  from  year  to  year,  or  for  one  year  or 
a  shorter  time ;  atid  this  note  was  referred  to, 
apparently  with  approbation,  by  Lord  EHen-^ 
borough,  in  giring  judgmeht  on  the  case  of 
The  King  against  The  fnhabiif/rtts  of  Eait^ 
bourne,  od  questions  of  parish  settlement 
(4  East,  103),  where  his  Lordship  decided, 
that  the  foreigner  whose  claim  to  a  settlement 
constituted  the  question  in  dispute,  though  he 
might  Hot  take  a  leaee  of  a  dwelling-house  oi* 
shop,  bv  reason  of  the  statute  32  Hen.  8,  c.  16, 
yet  might  occupy  a  tenement  of  10/.  a-year,  tbc^ 
amount  netfessary  in  order  io  give  a  right  of 
settlement,  and  carry  6h  his  trade  there,  like 
any  other  person.  It  is,  however,  to  be  re* 
marked,  that  this  case  might  have  been  de- 
cided on  another  ground;  namely,  that  thd 
pauper  thete  was  a  baker,  and  *'  bakers  "  are 
expressly  excej^ted  out  of  the  class  of  arti- 
ficers and  handicraftsmen,  by  22  Hen.  8,  c.  13. 

The  same  liberality  of  construction  appear^ 
to  have  prevailed  in  the  case  of  Stevem  and 
Harridge  (1  Saund.  6-^,-  Com.  Di^r.  Aliens, 
C.  7);  the  Judges  Seem  all  to  have  agreed 
that  though  a  dwelling-house  might  not  be 
let  to  an  alien  by  a  lease,  yet  it  was  lawful  fof 
him  to  take  a  lease  of  a  barn  or  a  stable.  It 
should  be  observed,  that  the  21  Hen.  6,  c.  16, 
s.  18,  which  confirms  an  order  of  council 
therein  reeited,  provides  ''that  no  stranger, 
artificer,  or  handicraftsmaU,  born  out  of  our 
obeisance,  not  being  denizen,  which  at  the  day 
of  making  of  this  decree  is  not  a  housekeeper 
within  this  our  realm,  ot  keeoeth  any  shop  or 
shops  within  the  said  city  and  suburbs,  or  any 
other  city,  town,  or  borough  within  this  our 
realm,  shall  from  that  day  forward  set  up  and 
keep  any  hottse,  or  shop,  or  chamber  within 
our  city  of  London,  suburbs  of  parishes  before 
rehearsed,  or  witUn  any  other  city,  town, 
borough,  or  village  within  this  our  realm 
whOTein  he  shall  exercise  and  practice  an^ 
handicraft  or  mystery. '^  But  it  is  apprehended 
that  the  decisions  of  the  Courts  have  proceeded 
upon  the  principle  that  the  words  of  32  Hen. 
8,  by  confininj(  their  prohibition  to  actual 
leaeei,  do  rirtually  repeal  the  more  general 
enactments  Just  cited  from  the  21  Hen.  8. 

Doubts  have  sometimes  arisen  as  to  the  pre- 
cise description  of  persons  who  are  meant  by 
the  statute  of  32  Hen.  8,  to  be  included  within 
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the  words  handhra/tsmen  or  artjfUen,  There 
is  a  case  upon  this  subject  (3  JVf  od.  94 ;  Com. 
Di||f.  Aliens,  C.  7 ;  Bac.  Ab.  Aliens,  C),  but 
the  decision  pf  the  Chief  Justice  throws  little 
lu^t  upon  the  question.  Bridgham^  the  plain- 
tiff, brought  an  action  for  the  performance  of 
covenants  in  a  lease  granted  by  him  to  an  alien 
vintner :  the  question  was,  whether  a  vintner 
eould  be  considered  an  artificer  within  the 
meaning  of  the  act ;  and  it  was  decided  that  he 
could  not,  but  for  a  reason  which  may  be  con- 
sidered as  too  special,  and  perhaps  too  ludi- 
crous, for  a  guide  in  future  cases.  The  coun- 
sel for  JFVontee^  the  defendant,  argued  that 
mercers,  drapers,  or  grocers,  though  not  pro- 
perly artificers,  were  within  the  meaning  of 
thbact.  The  Chief  Justice  said,  "this  sta- 
tute refers  to  another,  of  1  Rich.  2,  c.  9,  which 
prohibits  alien  artificers  from  exercising  any 
handicraft  in  England,  unless  as  a  servant  to  a 
subject  skilful  in  the  same  art,  upon  pain  of 
forfeitinj;  his  goods ;  so  that  it  is  plain  that 
those  who  used  any  art  or  manual  occupation 
were  restnuned  from  using  it  here  to  the  pre- 
judice of  the  King's  subjects.  Now  the  mys- 
tery of  a  vintner  chiefly  consists  in  mingling  of 
wines,  and  that  is  not  properlv  an  art,  but  a 
cheat"  so  the  plaintiff  had  judgment.  But 
even  }f  it  were  possible  to  decide  what  classes 
of  MRMm-flnil  beitoaBed  aitificers  or  handi- 
craftsmen within  the  meaning  of  this  statute, 
the  specification  of  all  these  classes  in  this 
place  would  be  a  tedious  and  unprofitable 
task ;  instead,  therefore,  of  attempting  to  as- 
certain who  are  artificers  or  haHoicrqftimen, 
the  statute  22  Hen.  8,  c.  13,  may  be  referred 
to,  by  which  it  is  enacted,  that  certun  classes 
of  persons  therein  mentioned,  shall  not  be  so 
considered ;  these  excepted  persons  are  bahert^ 
drewers,  surg^eQae,  and  scriveners. 

This  relaxation  of  the  common  law  being 
only  in  favour  of  commerce,  it  will  be  clear 
that,  strictly  speaking,  an  alien  not  engaged  in 
commerce  cannot  have  a  right  to  vote,  pursu- 
ant to  the  provisions  of  s.  20  of  2  W.  4,  c.  46 
(the  Reform  Act).  As,  however,  the  property 
would  be  considered  as  his  until  office  found, 
it  is  conceived  that  he  might  thus  indirectly 
have  the  right  of  voting. 

An  alien  friend,  whust  resident  here,  is  sub- 
ject to,  and  protected  by  the  municipal  law, 
and  he  may  sue  for  any  personal  injury,  the 
same  as  a  natund-born  subject,  ana  he  may 
act  as  executor  or  administrator  (Bac.  Ab. 
Aliens,  C.  2,  &  D.).  Aliens  are  subject  to  and 
shall  have  the  advantage  of  the  statute  agunst 
bankrupts  (21  Jac.  I,  c.  19.  s.  15).  The  pro- 
pertv  of  an  alien  resident  abroad,  consisting  of 
stock  in  the  public  funds,  or  other  ptrsonal 
effects  in  this  country,  is  subject  to  the  con- 
troul  of  the  Court  of  Chancery  (1  Atk.  19) ; 
and  if  an  alien  resident  abroad  dies  intestate, 
his  whole  property  here  is  distributable  accord- 
ing to  the  laws  of  the  country  where  he  so  re- 
sided; but  such  residence  must  have  been  sta- 
tionary, and  not  occasional,  otherwise  the  fo- 
reign municipal  regulations  will  not  attach 
upon  the  property  (Ambl.  25,  415;  Bac.  Ab. 
AJieBs,C.2). 


SUPERIOR  COURTS. 
Cqtuitff  e^^f  quer. 

VENDOR  AND  PURCHASER. — SALE  OF  CROWBT 
LANDS. — ^ADVOWSON  APPENDANT.-  -ACQUI- 
ESCENCE. 

An  agreement  to  sell  crown  lands  mau  he  en- 
/breed,  though  the  warrant /rom  the  Trea- 
sury was  not  previously  issued. 

An  advowson  appendant  to  a  manor  belong- 
ing to  the  Crown,  will  not  pass  by  a  coM' 
veyance  of  the  manof^ 

In  May,  1828,  the  manor  of  Eckington,  in 
Derbyshire,  belonging  to  the  Crown,  was,  to- 
gether with  other  crown  lands,  set  up  to  be  sold 
by  auction  at  Sheffield,  and  the  defendant  be- 
came the  purchaser  for  the  sum  of  4000/.  By 
the  contract  of  sale,  the  purchaser  was  to 
pay  forthwith  a  deposit  of  1000/.,  a  further 
sum  of  lOCX)/.  within  six  months,  and  the 
remainder  of  the  purchase  money  was  to  be 
a  charge  on  the  estate,  yidding  to  the  vendors 
4  per  cent,  interest  until  paid.  The  deposit  of 
\O00l,  was  paid  down ;  the  Commissioners  of 
Woods  and  Forests  granted  to  the  purchaser 
the  usual  certificate,  describing  the  premises, 
according  to  the  act  57  G.  3,  c.  97^  s.  6 ;  and 
the  purchaser  entered  into  possession,  and  stiU 
holds  the  manor,  &c.,  but  has  not  pud  the  se- 
cond 1000/.,  or  any  part  of  it.  An  mformation 
was  filed  by  the  Attorney  Qeneral  and  the 
Commissioners  of  Woods  and  Forests,  praying 
that  the  defendant  might  be  decreed  specifi- 
cally to  perform  the  contract,  and  that  it  might 
be  oeclared,  that  he  was  not  entitled  to  a  coi^ 
veyance  of  the  advowson  appendant  to  the 
manor. 

The  defendant,  bv  his  answer,  made  several 
objections ;  first,  that  several  tenants  of  the 
manor  overheld,  and  refused  possession  of  thar 
holdings ;  secondly,  he  objected  to  the  title : 
first,  on  the  ground  that  the  Commissioners 
ot  Woods  ancT Forests  had  not,  at  the  time  of 
the  sale,  procured  the  necessary  warrant  from 
the  Lords  of  the  Treasury,  as  required  by  the 
5th  section  of  the  57  G.  3,  c.  97*  And  the  de- 
fendant, thirdly,  objected  to  the  performance  of 
the  agreement,  unless  the  advowson  or  right 
of  presentation  to  the  rectory  appendant  was 
conveyed  to  him  with  the  manor;  insisting 
that  it  was  included  in  and  passed  with  *'  the 
manor,  and  all  its  appurtenances,"  which  were 
the  terms  of  description  in  the  memorandum 
of  agreement  between  his  agent  and  Messrs. 
Driver,  the  Crown  auctioneers  and  agents. 

The  Solicitor  General  and  Mr.  Reynolds  for 
the  Crown. — ^The  warrant  from  the  Lords  of 
the  Treasury,  was  obtained  by  the  Commission- 
ers of  Woods  and  Forests  before  the  contract 
of  sale  was  concluded,  and  that  was  all  that 
was  required  by  the  57  G.  3,  c.  97,  ss.  5  and  8, 
to  make  a  sufficient  title  to  the  purchaser.  It 
was  a  mere  oversight  in  the  specification  of  the 
lots  for  sale,  that  the  advowson  was  not  excep- 
ted. It  never  occurred  to  the  minds  of  the 
Commissioners  of  Woods  and  Forests,  that  it 
was  necessary  to  make  an  express  exception ; 
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but  Messn.  Driver  stated  In  the  auction  room, 
in  the  presence  of  many,  that  the  advoweon 
was  not  to  go  with  the  manor.  The  advowson 
was  worth  upwards  of  1200/.  arvear,  and  was 
valued  at  95001,,  subject  to  the  fife  of  the  pre- 
sent incumbent ;  and  the  purchase  money  for 
the  manor  was  4000/.  No  advowson  could 
pass  in  a  conveyance,  unless  expressly  men- 
tioned, 17  Ed.  2,  tie  prerog'aiivo  regtM.  The 
Commissioners  of  Woods  and  Forests  had  not 
power  to  sell  ad?o>vsons ;  advowsons  were  not 
named  in  the  ace  of  the  57  O.  3,  c.  97.  nor  in 
the  act  10  0.  4,  c.  50,  in  which  were  enumer- 
ated all  the  matters  over  which  the  Commis- 
sioners had  power  of  sale.  The  defendant  sent 
in  no  objections  to  the  contract  or  the  title, 
until  January.  1830,  after  he  had  been  two 
years  and  a  lialf  in  possession.  After  so  long 
an  acquiescence,  he  was  now  too  late  to  object 
to  the  performance  of  the  agreement.  CoUon 
V.  fFlUifn  ,••  Fleetwood  v.  Green  ;^  Mar^avine 
o/Awpach  V.  NoeL^ 

Mr.  Boteler,  Mr.  fTigram,  and  Mr.  Ltowndes, 
for  the  defendant. — It  was  expressly  enacted 
by  the  57  0.  3,  c.  97,  s.  5,  that  no  contract  for 
sale  of  crown  lands  be  made,  except  by  special 
warrant  from  the  Lords  of  his  Majesty's  Trea- 
sury; a  contract  entered  into  without  such 
warrant  was  null  and  void,  and  ought  to  be  so 
declared.  If  this  agreement  was  to  be  held 
binding  on  the  defendant,  it  must  also  bind 
the  plaintiffs,  and  the  advowson  must  be  held 
to  have  passed  with  the  manor.<i  Any  expla- 
nation of  the  auctioneers,  or  parol  declaration, 
could  not  be  received  by  the  Court  to  alter  or 
contradict  the  written  agreement,  that  would 
be  repealing  the  Statute  of  Fnmds.  The*  pur- 
chaser's ac(^uiescence  at  first,  did  not  b«r  nim 
from  objecting  to  the  contract,  when  he  found 
that  the  vendors  would  not  perform  their  part 
of  it ;  as  they  refused  to  convey  to  him  the  ad  • 
vowson,  and  would  not  or  could  not  put  him 
in  possession  of  some  mines  and  other  parts 
of  the  manor,  which  were  withheld  by  the  ten- 
ants, until  they  should  receive  compensation 
from  the  Commissioners  of  Woods  and  Forests. 

Mr.  Bitron  Alderton. — As  to  the  objection 
made  by  the  defendant,  on  the  ground  of  pos- 
session of  part  of  this  property  being  withheld 
by  some  of  the  Crown  tenants,  it  Appears  to  be 
perfectly  clear,  that  if  the  plaintiffs  are  to  be 
declarea  entitled  to  have  a  specific  performance 
of  the  agreement,  there  must  be  a  reference  to 
the  Master  to  ascertain  what  compensation  is 
dae  to  the  defendant  for  the  diminished  value 
of  the  property,  and  the  damage  sustuned  by 
reason  of  the  delay  on  the  part  of  the  Crown 
to  perfiect  the  agreement  in  that  respect.  But 
the  main  objection  set  up  by  the  defendant  was, 
that  the  Commissioners  of  Woods  and  Forests 
had  no  authority  to  sell  or  to  make  a  contract 
which  should  be  binding,  without  having  pre« 
vionsly  obtained  the  warrant  of  the  Lords  of 
the  Treasury.  The  Commissioners  derived  their 
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authority  in  1828,  the  time  of  this  contract, 
from  the  57  G.  3,  c.  97,  which  gave  them  un- 
limited power  to  contract  with  any  person  for 
the  sale  of  any  part  of  the  land  revenues  of  the 
Crown  in  England,  consisting  of  manors,  lands, 
tithes,  &c.,  with  all  the  rights  appertuning  to 
them.  Under  the  power  given  by  the  fourth 
section,  the  CommiMioners  by  their  agents  put 
up  for  sale  by  pubUc  auction  at  Sheffield,  seve^ 
ral  lots  of  Crown  property  in  Derbyshire.  The 
lot  now  in  question,  was  not  actually  sold  at 
the  auction,  but  was  subsequently  sold  by  pri- 
vate contract ;  and  the  memoranaum  of  agree- 
ment, signed  in  June,  1828,  by  Mr.  Driver,  on 
behalf  of  the  Commissioners  of  Woods  and 
Forests,  and  by  Mr.  Humble,  as  the  asent  of 
the  defendant,  set  forth  the  terms  of  ssle ;  re- 
ferring to  the  specification  of  the  lots,  and  to 
the  conditions  of  sale  produced  at  the  auction. 
The  defendant  was  to  be  let  into  possession  on 
the  29th  of  September  following,  on  payment 
of  1000/.  of  the  purchase  money,  andon^i^ving 
and  undertaking  for  payment  or  the  remainder 
in  April,  1829,  and  for  the  compledon  of  the 
purchase.  It  is  true,  the  warrant  from  the 
Lords  of  the  Treasury,  required  by  the  5th  sec- 
tion of  the  57  G.  3,  c.  97,  was  not  obtained  at 
the  date  of  the  a^eement,  nor  until  the  16th 
of  August  followmg.  It  does  not  appear  by 
the  act,  that  the  issuing  of  the  Treasury  war- 
rant should  precede  all  negociation  and  bar- 
gaining ;  but  it  is  quite  sufficient  if  the  special 
warrant  is  issued  before  the  Commissioners' 
certificate  to  the  purchaser  is  executed;  the 
warrant  binds  all  parties.  If  no  special  warrant 
was  issued  within  a  reasonable  time  from  the 
date  of  the  agreement,  the  defendant  >might 
well  require  the  Lords  of  the  Treasury  to 
assent  formally  to  or  dissent  from  the  agree- 
ment; or  he  might,  if  a  reasonable  time  were 
allowed  to  elapse,  put  an  end  to  the  agree- 
ment. But  wnere  nothing  of  that  sort  was 
done,  it  appeared  that  as  soon  as  the  special 
warrant  was  issued  the  contract  was  binding 
on  both  parties,  and  upon  the  execution  of  the 
certificate  by  the  Commissioners  of  Woods  and 
Forests,  ana  payment  of  the  purchase  money 
into  the  Bank  of  England  by  the  purchaser,  a 

Sood  title  would  be  made  to  this  property  un- 
er  the  act  of  parliament.  In  this  view  of  the 
ease,  he  (Mr.  Baron  Aldereoni)  was  of  opinion 
that  the  objection  on  this  point  failed. 

As  to  me  second  objection  to  the  per- 
formance of  the  agreement :  By  the  terms  of 
the  agreement  the  party  professed  to  purchase 
the  manor  of  Eckingtou,  with  its  appurte- 
nances. The  advowson  bein^  appenoant  to 
that  manor,  the  defendant  insists  that  by  the 
yexj  terms  of  the  memorandum  of  agreement, 
ana  by  the  law  as  to  things  appendant,  he  is 
entitled  to  a  conveyance  of  the  advowson  with 
the  manor,  and  that  without  the  advowson  he 
is  not  bound  to  perform  the  agreement.  If 
this  were  a  question  between  subject  and  sub- 
ject, the  words  of  the  agreement  would  sup- 
port the  construction  contended  for  by  the 
defendant ;  for  it  has  been  laid  down  as  law, 
that  if  a  common  person  receive  from  another 
a  manor  to  which  an  advowson  is  appendant. 
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the  Advowion  will  pmtf,  efdn  withoni  the  word 
appurtenances.®  But  the  case  assumed  a  dif- 
ferent complexion  as  between  the  Grown  and 
a  subject,  for  it  is  provided  that  a  f^rant  from 
the  Crown  shall  not  Carrv  an  adrowson,  unless 
expressly  mentioned.'  There  must  be  in  that 
cUse  express  words  to  convey  an  advowson ; 
it  cannot  pass  under  the  description  of  ap« 
purtenanees  of  a  manor,  although  annexed 
thereto.'  The  law  being  so,  and  there  being 
BO  doubt  here  of  the  intention  of  the  parties,— 
it  being  quite  clear  that  neither  of  them  thought 
of  the  advowson  at  the  time  of  the  contract,'^it 
appeared  very  reasonable  to  decree  a  specific 
performance  of  the  agreement,  withont  re- 
auiring  the  Crown  to  convey  the  advowson  i 
tne  defendant  to  be  allowed  compeilsatloti  for 
any  damage  or -inconvenience  he  sustained 
from  any  other  parts  or  appurtenances  of  the 
manor  withheld  from  him,  which  is  the  ground 
of  his  first  objection. 

The  Attorney  General  v.  Sir  Georre  SH- 
well,  Btirt.  Sittings  at  Gray's  Inn,  after  Mi«* 
chaelmUs  Term,  1835. 


mcns'ir  Mtn^  9rxctCce  Court* 

DEPOSIT  OP   MONET  IN    LIEU   OP    BAIL.— ^^ON 
PROS. — TAKING   MoMET  OUT  OF  COURT. 


fThere  d  defendant  eieh  to  take  out  efCwrt 
Hwney,  depoeiied  in  lieu  of  bail  und  coets, 
in  consequence  of  the  pUnntijf  having  been 
non  proseed ;  the  rule  for  that  purp»*te  ie 
in  the  first  instaftce  only  to  shew  oauee. 

This  was  an  application  on  the  part  of  the 
defendant  in  the  cause,  to  take  out  of  court  a 
sum  of  money,  which  together  with  20/.  for 
costs  had  been  deposited  in  lieu  of  bail.  From 
the  affidavit  in  support  of  the  rule  it  aj^peared 
that  the  defendant  had  slsroed  judgment  of 
mon  prtfs.  against  the  plaintiff.  The  present  ap- 
plication therefore  was,  the  suit  being  at  an 
end,  to  take  the  money  out  of  Court,  pursuant 
to  the  provisions  of  the  statute. 

The  only  question  was,  whether  the  rule 
should  be  absolute,  or  only  to  shew  cause  in 
the  first  Instance. 

Patteson,  J.  was  of  opinion  that  at  firsi  the 
rule  must  be  to  shew  cause.  % 

Rule  to  shew  cause  accordingly. — Grant  v. 
fnUie,  H.  T.  1836.  K.  B.  P.  C, 


ATTACHMENT. — DEMAND  OF  MONET. — POWER 
OF  ATTORNET. — ^AGENT. — PRINCIPAL. 

fFhere  a  demand  of  mone^  is  directed  by  the 
terms  of  a  rale,  to  be  made  by  the  principal 
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or  '*  agent,**  and  it  does  not  appear  tkni 

the  person  to  make  the  demand  is  a 
country  attorney^  the  demand  cannot  be 
made  by  another  ptrson  than  the  principal, 
withont  the  authority  of  a  power  of  attorney. 

In  this  case  an  application  was  made  for  an 
attachment  for  non-payment  of  money,  pnr- 
suant  to^an  order  of  Court.  By  the  language 
of  the  rule  the  person  making  default  was  re- 
quired to  pay  the  applicant,  or  lus  "  agent," 
a  certain  sum  of  money.  The  princiiial  was  a 
London  attorney,  and  the  demand  nad  been 
made  by  a  person  acting  as  his  agent,  without 
the  authority  of  a  power  of  attorney.  The 
difficulty  in  the  case  therefore  was,  whether  a 
demand  under  such  circumstances  was  a  suffi- 
cient compliance  with  the  terms  of  the  rule  of 
Court,  to  entitle  the  party  to  an  attachment 
for  non-payment  of  the  sum  of  money  required 
by  the  rule  to  be  paid. 

Patteson,  J.  thought  that  the  demand  stated,, 
being  unauthorised  by  a  power  of  attorney,* 
was  not  under  the  circumstances  to  entitle  the 
party  to  an  attachment. 

Rule  refused.— Brow/i  v.  Jenhs,H.  T.  183G. 
K.  B.  P.  C. 


E  llnst.  121^,  n.  2. 


ATTORNET   AND   CLIENT.— -BILL   OF  COSTS. — ' 
DBLITBRT  OF  BILL. 

fFhere  it  appears  that  costs  have  been  demand-* 
ed,  andjudgmeni  ^gned  for  them  withoui 
tnsfation,  the  Court  will  not,  at  the  instance 
^  the  person  from  whom  the  costs  are 
claimed,  require  the  opposite  attorney  who 
claims  the  easts  to  deliver  a  bill  for  them. 

This  was  an  application  against  an  attorney, 
to  compel  him  to  deliver  his  bill,  under  th^ 
following  circumstances.  The  plaintiflf  in  the 
cause  had  signed  judgment  for  certain  costs 
which  had  not  been  taxed.  The  present  ap- 
plieation  was  at  the  instance  of  the  defendant^ 
that  a  bill  of  costs  might  be  delivered  by  the 
plaintiff's  attorney. 

Pattesfm^  J.  said,  that  the  act  of  parliament 
did  not  empower  the  Court  to  require  an  at- 
torney to  deliver  a  bill  at  the  instance  of  hiii 
client's  opponent. 

Rule  refused.— Z)oe  dem.  Giles  v.  fFattSj, 
H,T.  1836.    K.B.P.C. 


CIRCUITS  OF  raE  COMMISSIONERS 
FOR  THE  REUEF  OF  INSOLVEiNl* 
DEBTORS. 


SPRING  CIRCtll're,  1836. 

MIDLAND  CIRCt7IT, 

H.  R.  Reynolds,  Esq,  Chief  Commissioner. 
Essea,  at  Chelmsford^  Tuesday,  March  15. 


Circuits  of  the  In$olv€Ht  Debtors'  Commissioners, 
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Essfv,  at  Colchester,  Wednesday,  March  16. 

Sttpdk,  at  Ipswich,  Thursday,  March  17. 

Nwfolk^  at  Yarmouth,  Saturday,  March  19. 

Norfolk,   at    Norwich   and   City,    Monday, 
March  21. 

Norfolk,  at  Lynn,  Wednesday,  March  23. 

Suffolk,  at   Bury  St.   Edmunds,   Thursday, 
March  24. 

CamAridg'eihire,     at    Cambridge,    Saturday, 
March  26. 

€amkridge*hirey  at  Ely,  Monday,  March  28. 

HuntiRgdonMhire^  at    HuQtiof(don,    Toesday, 
March  29. 

Nartknmpionshire,  at  Peterborough,  Wednes- 
day, March  30, 

Lincolnshire,  at  Lincoln  and  City,  Thursday, 

March  31. 
Noi^nrhnmshire,  at  Nottingham  and  Town, 

Alonday,  April  4. 

Derbf shire,  at  Derby,  Wednesday,  April  6. 

M  the  City  of  Lichfield,  Friday,  April  8. 

Staffordshire,  at  Stafford^  Monday,  April  11. 

Shropshire,  at  Shrewsbury,  Thursday,  April  14. 

/Farviekthfre,    at    Birmingham,     Saturday* 
April  16. 

Shropshire,  at  Oldbury,  Monday,  April  18. 

fFartrichshire,     at     Warwick,     Wednesday, 
April  20. 

jit  the  dtp  of  Coventry,  Friday,  April  22. 

Leicestershire,  at  Leicester,  Saturday,  April  23. 

Northamptonshire,\i  Northampton,  Tuesday, 
April  26. 

Bedfordshire,  at  Bedford,  Thursday,  April  28. 

Buckinghamshire,  at  Aylesbury,  Friday,  April 
29. 

SOUTHERN  CIRCUIT. 

«/.  <r.  Harris,  Esq.  Commissioner. 
Berkshire,  at  Reading,  Friday,  February  26. 
Oxfordshire,  at  Oxford,  Saturday,  February  27. 
fForeestershire,  at  Worcester  and  Qty,  Mon- 
day, February  29. 

Radnorshite,  at  Presteigne,  Wednesday,  March 

2. 
Herefordshire,  at  Hereford,  Friday,  March  4. 
Brecknockshire,  at  Brecon,  Monday,  March  7. 
Cardiganshire,  at  Cardigan,  Tuesday,  March  8. 
Pemkrokeshire,  at  Haverfordwest,  aiMl  Town, 

Wednesday,  March  9. 
Carmarihenshire,VLt  Carmarthen,  and  Borough, 

Friday,  March  11. 
Gtamorganshire,  at  Swansea,  Mond^,  March 

14. 
Glamorganshire,  at  Cardiff,  Wednesdfiv,  March 

16. 
Afonmouthshire,  at  Momnouth,  FridMr>  March 

18. 


Gloucestershire,  at  Glouce^r  and  City,  Satvr" 

day,  March  19. 
j4t  the  Cit^  of  Bristol,  Tuesday,  March  22. 
Somersetshire,  at  Bath,  Thursday,  March  24. 
Somersetshire,  at  Wells,  Saturday,  March  26. 
Devonshire,  at  Plymouth,  Tuesday,  March  29. 
Cornwall,  at  Bodmin,  Thursday,  March  31. 

Devonshire,   at  Exeter  aad  City,  Saturday, 

Apri.  2. 
Dorsetshire,  at  Dorehester,  Tuesday,  April  5. 
Wiltshire,  at  Sfdisbury,  Friday,  April  8. 

At  the  Town  of  Southampton,  Saturday,  April 
9, 

Hampshire,  at  Winchester,  Monday,  April  11. 

HOME  CIRCpIT. 

T.  B.  Bowen,  Esq.  Commissioner. 

/Cent,  at  Dovor,  Saturday,  March  5. 
At  the  City  of  Canterbury,  Monday,  March  7. 
Kent,  at  Maidstone,  Tuesday,  March  8. 
Susses,  at  Horsham,  Friday,  March  25. 
Hertfordshire,  at  Hertford,  Saturday,  April  2. 

NORTHERN  CIRCUIT. 

^.  J.  Law,  Esq.  Commissioner. 

Hutlandehire,  atOakhani,  Friday.  February  19. 

Yorkshire,  at  Sheffield,  Monday,  February  22. 

Yorkshire,  at  Wakefield,  Wednesday,  February 
24. 

At  the  Town  of  Kingston^upon-Hull,  Tuesday, 
March  1. 

At  the  City  of  York,  Wednesday,  March  2. 

Yorkshire,  at  York  Castle,  Thursday,  March  3. 

Yffrkshire,  at  Richmond,  Monday,  March  7* 

Durham,  at  Durham,  Tuesday,  March  8. 

Northumberland,  at  Newcastle-upon-Tyne  and 

Tows,  Thursday,  March  10.- 
Oumberland,  at  Carlisle,  Monday,  March  14. 

fFestmoreland,''htAj^^\ehj,  Wednesday,  March 
16.  . 

fFestmoreland,  at.Kendal, Thursday,  Marchl7.  * 

Lancashire,  at  Lancaster,  Friday,  March  18. 

Lancashire,  at  Preston,  Saturday,  March  26. 

Lancashire,  at  Liverpool,  Monday,  March  28. 

Cheshire,  at  Chaster  and  City,  Wednesday, 
March  30, 

Kntshire,  at  Moldi,  Saturday,  April  2. 
Denbighshire,  at  Huthin,  the  same  day. 
Anglesey,  at  Beaivnaris,  Tuesday,  April  5. 
Carnarvonshire,   at    Carparvon,   Wednesday, 

April  6. 
Merionethshire,  at  jDolgdly^  Satunday,  April  9. 

Afontaomoryshire^    at   W^hpooh    Tuesday 
Af  ril  12. 
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Answers  to  Qtcmet .^QiMrwt.— Jffdjr/ar't  Letter  Box. 


ANSWERS  TO  QUERIES. 
&aSD  at  ^raptxtfi  anlf  Caubn^ApcitijI. 

DISCLAIMER.      P.  88. 

The  disclaimer  of  B.  has  relation  back  to 
the  death  of  th«  testator;  so  that  no  estate 
whatever  can  be  supposed  to  have  vested  In 
him ;  and  conseai^ndy,  on  principle,  as  well 
as  on  tbe  anthonty  of  Sharp  v.  Sharp,  2  B.  & 
Aid.  405,  he  cannot  carry  any  ioterest  to  the 
new  trustees,  who,  of  eoarse,  in  accordance 
with  the  power,  shouid  be  nominated  by  the 
testator's  son.  What  then  becomes  of  the  fee 
upon  the  disclaimer  of  8.  i  It  devolves  on 
the  testator's  heir  ai  law»  who  Id  this  instance 
is  tbe  tenant  for  life  under  the  will,  and  donee 
of  the  power  of  appointing  new  trustees  (as- 
suming, of  course,  that  "  testator's  son"  means 
his  eldeit  son).  The  son  therefore  should 
nominate  and  api>oint  the  new  trustees,  in  the 
usual  form,  in  pursuance  of  the  power ;  and  by 
a  separate  witnessing  part  of  tne  same  deed 
should  convey  the  estates  to  the  trustees  so 
appointed  by  him,  to  the  uses  of  his  father's 
will.  The  recitals  in  thb  deed  should  be  very 
full,  and  the  operative  part  of  the  conveyance 
should  distinguish  that  it  is  only  as  heir  at  law 
he  conveys,  and  that  he  reserves  all  his  inter, 
ests  under  the  will,  as  fully  and  in  the  same 
form  as  they  are  given  bv  his  father.  This 
descent  of  the  foe  upon  the  son  will  not  ab- 
sorb his  estate  for  life,  nor  will  it  destroy  the 
contingent  remainders  to  his  diildren,  for  the 
reasons  laid  dowp  by  Fearne,  p.  341,  ^/  seq> ; 
where  he  maintains,  in  very  similar  circum- 
stances, that  "  when  the  descent  of  the  inhe- 
ritance is  immediate  from  the  person  by  whose 
will  the  particular  estate  and  contingent  re- 
mainders were  Umited,  the  descent  ooea  not 
merge  the  particular  estate,  nor  destroy  the 
contingent  remajinders."  Qu,  vid.,  and  cases 
there  cited.  Tempi^e. 


QUERIES. 


WILL. — SURVIVORSHIP. 

A  freehold  estate  left  at  the  death  of  the 
father  of  seven  ehildren  to  the  surviving  chil- 
dren after  the  death  of  his  wife,  who  was  to 
hold  the  estate,  G.  receiving  tlie  rents  d|iring 
her  natural  life.  Two  daugh^rs  survive  the 
mother.  The  husband  of  the  youngest  daugh- 
ter gets  possession  of  the  wiU  of  the  father, 
and  writings  of  the  estate,  before  anv  division 
is  made,  rhe  youngest  daughter  dies  child- 
less. The  Question  is,  whether  the  husband  of 
the  deceased  youngest  daughter  has  any  claim 
to  the  estate,  or  to  retain  tbe  writings  and 
will?  The  mother  died  on  the  Ist  of  Marob, 
1833 ;  the  younger  daughter  died  on  the  23d 
of  July,  1833.  J.  All. 


LBOACY  FOR  vnPS'S  SEPARATB  USE. 

j4.  B.  by  his  will  leaves  2000/.  to  C  />.,  the 
wfc  of  E.  F.,  for  "  her  own  sole  and  separate 
use,  and  not  subject  to  die  control,  or  in  any 
manner  under  the  direction  of  tbe  said  E,  F," 
Is  this  legacy  the  absolute  property  of  the 
wife?  And  (n  the  event  of  the  husband  be- 
coming bankrupt  or  insolvent,  can  the  assig- 
nees claim  the  same  for  the  benefit  of  the 
estate?  H.  D. 


THE  EDITORS  LETTER  BOX. 


We  have  received  a  letter  from  a  corres- 
pondent, on  the  subject  of  the  exarainatioQ 
which  attorneys  and  solicitors  will  have  in 
fliture  to  undergo,  prior  to  their  admission  ; 
and  the  writer  observes,  that  an  examina- 
tion, before  a  proper  tribunal,  would  un- 
doubtedly have  a  very  beneficial  effect  upon 
the  profession,  and  would  contribute  to  raise 
its  character  in  the  estimation  of  the  public. 
We  think  the  revival  of  the  ancient  practice 
would  also  be  advantageous  to  those  who  in- 
tend to  enter  tbe  profession,  by  exciting  them 
to  due  exertion.  It  is  not  exactly  known  to  what 
body  the  examination  is  to  be  entrusted :  an  opi- 
nion however  prevails,  that  the  Judges  are  about 
to  delegate  the  trust  imposed  upon  them  by  2 
Q,  2,  c.  23,  to  the  Masters  and  l^othonotaries^ 
and  a  certain  number  of  practitioners  of  expe- 
rience. We  agree  with  our  corrcsponde^it,  that 
it  is  premature  to  enter  into  this  subject  at  pre- 
sent. We  shall  probably  have  earlyintelligence 
of  the  intended  regulations;  but  until  they  are 
officially  known,  we  deem  it  improper  to  state 
anv  of  the  particulars  which  have  reached  us. ' 

Wc  are  informed  that  in  the  case  of  fFiiit, 
qui  tarn,  v.  fFood,  Esq.,  Sheriff  of  Northamp- 
(onshire,  in  which  a  verdict  had  been  obtained 
i^T  penalties  on  the  statute  of  Henry  6th,  for 
taking  more  than  4d.  for  a  warrant,  the  Court 
of  Common  Pleas  were  about  to  grant  a  rule 
nisi  on  several  grounds,  for  setting  aside  the 
verdict  and  entewg  a  nonsuit,  when  the  plain- 
tiff >s  counsel  suggested  a  special  case,  which 
was  agreed  to  on  the  part  of  the  defendant. 

Early  in  Februarjr  will  be  published,  a  small 
Pocket  Volume,  which  we  think  mil  be  pecu- 
liarly useful  to  Solicitors,  Surveyors,  EsUte 
Agents,  Auctioneers,  Owners  of  Fropeny,  and 
Persons  making  Investments.  It  will  especially 
contain  preceoento,  rules,  memoranda,  tables, 
calculations,  &c.  in  those  matters  of  profession- 
al and  general  business  w^ch  require  atten- 
tion when  reference  cannot  be  had  to  the 
library. 

We  are  obliged  by  the  Paper  on  "  Legacy 
Duty.»' 

The  Queries  and  Answers  of  C.  R.  W.; 
"  Lector ;"  H.  G.  P. ;  "  An  old  Subscriber ;" 
and  W.  H.,  have  been  received. 

Our  thanks  are  returned  to  P.,  for  his  com- 

Sunication   regarding   "  Fugitive  Debtors.'* 
^e  had  iv)t  room  for  it  this  week. 


9%r  Utqal  0h»tv\^et\ 


SATURDAY,  JANUARY  23, 1836. 


—  **  Quod  magis  ad  nos 

Peitinet,  et  ae^eire  maloin  est,  agitamus. 


HORAT. 


CHANCERY  REFORM. 


The  subject  of  Chancery  Reform  is  daily 
receiving  more   and  more   attention,   and 
will  properly  demapd  a  considerable  portion 
of  ihe  time  of  the  legislature  in  the  session 
about  to  commence.     It  is  well  understood 
that  the  recent  arrangement  of  thfe  Court 
of  Chancery  is  only  intended  to  be  tempo- 
rary ;  that  however  satisfactory  it  may  be 
under  existing  circumstances,  it  is  only  a 
step  towards  the  finfd  settlement  of  the 
question.     We  very  recently  noticed  the 
pamphlet  by  Sir  Edward  Sugden,  relating 
to  the  state  of  the  Court  of  Chancery ;  and 
we  have  now  to  bring  before  our  readers 
another  on  the  same  subject,  by  a  gentleman 
well  entitled  to  be  heard  on  it.*     It  is  our 
duty  to  state  the  opinions  of  all  parties: 
and  we    shall  now  call  attention  to  those 
of    Mr.   Lynch;   and  we    are  happy   to 
find   that  tiiey  generally  accord  with  our 
own,  which   we  have   taken  frequent  op- 
portunities of  making    known.      In    our 
fifth  volume,^  and  more  recently,  in  our  pre- 
sent volume,  we  ventured  to  propose  pretty 
much  the  same  plan  of  Chancery  Reform 
now  advocated  by  the  present  writer ;  and 
we  are  glad  that  he  hius  lent  his  authority 
to  its  support. 

Mr,  Lynch's  opinions  may  be  thus  briefly 
summed  up  :  he  would  separate  the  duties 
of  the  Lord  Chancellor ;  he  would  create  a 
Chief  Judge  in  Equity ;  he  would  remodel 
the  appellate  jurisdiction  of  the  House  of 
Lords ;  he  would  abolish  the  Court  of  Re, 
view,  and  the  Judicial  Committee  of  the 
Privy  Council. 

These  are  the  main  feat^re8  of  his  plan 


*  A  Letter  to  the  Right  Hon.  Viscount 
Melbourne,  on  the  present  State  of  the  Court 
of  Chancery  and  Appellate  Jorisdiction  of  the 
House  of  Liords.  By  A.  U.  Lynch,  Esq.  M.  P. , 
1836. 

*P.229. 

TOft.  ZI. — KO.  313. 


to  some  of  the  details  we  shall  proceed  to 
advert ;  and  "  surely,"  he  says,  "  the  ful- 
ness of  time  for  the  alteration  and  reformat 
tion  of  the  Court  of  Chancery  has  now  ar- 
rived, when  an  accumulated  arrear  of  846 
causes  exists,  an  arrear  never  before  known, 
and  which  there  is  not  the  slightest  pros- 
pect tiiat  &e  present  Courts  will  be  able  to 
subdue." 

He  first  goes  minutely  through  the  state 
of  the  business  for  the  last  twenty  years ; 
and  he  shews  the  inability  of  one  man  to 
dispose  of  all  the  labours  now  imposed  on 
the  Lord  Chancellor ;  and  here  we  cannot 
do  better  than  quote  the  following  striking 
passage: 

"My  sole  object  ift  writtn^  this  Letter  has 
been  to  discover  a  remedy  fur  all  thesft  evils, 
and  on  that  account  it  is  that  I  have  not  alluded 
to  or  instituted  any  comparison  between  former 
Lord  Chancellors,  for  what  would  such  allusion 
or  comparison  avail  to  my  purpose  ?  If  I  find 
Lord  Hardwicke  hearing  more  causes,  and 
Lord  Lyndhurst  and  Lord  Brougham  hearing 
more  appeals  than  Lord  Eldon;  if,  on  the 
other  hand,  I  find  Lord  Eldon  hearing  many 
more  motions,  (and  many  of  these  motions  as 
important  as  causes,)  and  bankrupt  petitions 
than  any  of  the  other  noble  lords ; — or  if  I  find 
Lord  Brougham  hearing  mure  appeals  than 
Lord  Lyndhurst  i  if,  on  the  other  hand,  I  find 
Lord  Brougham  to  have  been  more  assisted  in 
the  House  of  Lords  than  Lord  Lyndhurst,  and 
relieved  from  hearing  bankrupt  petitions,  I 
should  only  establish  this  broad  and  general 
fact,  that  the  evils  belong  to  the  system." 

But  we  shall  give  some  few  of  Mr. 
Lynch's  particulars  of  cases,  which  are  well 
worthy  of  attention ;  and  first,  as  to  those 
in  the  Courts  of  Equity : 

"  The  first  was,  Fournier  v.  Paine,  After 
the  cause  was  set  down  to  be  heard  on  excep- 
tions, and  whilst  waiting  for  the  hearing,  all 
the  parties  on  the  record  died,  and  it  became 
necessary  to  file  three  different  bills  of  revivor. 
The  other  case  was  that  of  Towmend  v.  Cam" 
pernawne.  This  was  a  suit  which  was  com« 
menced  in  the  year  18 1?.  in  the  Court  of  Ex- 
chequer^  for  the  purpose  of  avoidmg  the  delagrs 
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of  the  Court  of  Chancery,  and  in  this  suit  ten 
cliderent  hills  of  reviiwr  and  supplement  had 
heen  filed.  It  is  still  depending.  In  a  Court 
of  Common  h&w,  a  party  conmiencing  his  ac- 
tion in  Michaelmas,  or  even  in  Hilary  Term, 
may  have  his  final  judgment  in  Easter  Term. 
In  a  Court  of  Equity,  a  party  seldom  has  his 
final  decree  until  the  expiration  of  two  or  three 
years.  I  am  aware  that  a  waggon  cannot  be 
driven  at  the  same  rate  as  a  two-wheeled  chaise, 
as  was  once  well  observed  by  Sir  Vicary  Gibbs; 
but  when  the  waggon  has  arrived  at  its  place 
of  destination,  I  see  no  reason  why  it -should 
not  be  unloaded.'* 

Next,  as  to  appeals  to  the  House  of 
Lords. 

"The  case  of  Cudells.  Palmer  was  called  on 
for  hearing  on  the  5th  of  iMarch,  1830.  Lord 
Lyndhurst  was  then  Lord  Chancellor,  and  it  was 
represented  to  his  lordship  th:it  this  was  a  fit 
case  in  which  to  call  for  the  assistance  of  the 
Judges;  it  stood  over  for  that  purpose.  Your 
lordship  would  naturally  suppose  that  it  was 
heard  the  next  week ;  or  if  nut  the  next  week, 
the  next  month ;  or  if  not  the  next  month,  the 
next  year.  No  such  thing.  The  case  of  Cadell 
V.  Palmer  was  not  thought  of  until  the  month 
of  February,  1832,  when  the  Judges  attended, 
and  Sir  Edward  Sugden  and  myself  were  heard 
in  support  of  the  appeal.  Four  o'clock  having 
arrivea,  the  counsel  for  the  respondent  had  no 
opportunity  of  proceeding  on  that  day.  Your 
lordship  would,  no  doubt,  suppose  the  cause 
was  heard  the  next  day ;  or  if  not,  during  the 
next  week ;  or,  at  all  events,  within  the  month. 
No  such  thing ;  it  was  not  heard  until  the  next 
year,  February,  1833,  when  the  Judges  again 
attended,  and  the  cause  was  finally  heard. 

"In  the  case  of Robleu  v.  Brooke,  briefs  were 
delivered  in  the  month  of  August,  1831,  and 
the  cause  was  then  expected  to  be  heard  in  a 
day  or  two ;  but  it  was  not  heard  until  April, 
1833.  Briefs  were  likewise  delivered  in  the 
cause  of  Lffmii  v.  Morgan  in  the  same  month 
of  August,  1831,  but  this  appeal  was  not  heard 
until  1834.  In  like  manner  briefs  were  deli- 
vered in  the  case  of  Bulkeley  v.  Wxlford,  in  the 
year  1831,  and  this  appeal  was  not  disposed  of 
till  1834.  The  case  of  King  v.  Lorton  was 
ready  for  hearing  in  the  year  1831,  and  it  is 
not  yet  heard.  I  cannot  omit  mentioning  the 
case  6f  Green  y.  Jackson.  The  bill  in  that 
cause  was  filed  in  1819,  and  in  1828  it  was 
about  to  be  heard  for  the  second  or  third  time, 
on  further  directions^  before  the  Master  of  the 
Rolls,  when  notice  was  taken  of  it  in  the  House 
of  Commons,  by  Mr.  M.  A.  Taylor,  the  late 
member  for  Sudbury.  It  was  so  heard  in  the 
month  of  June  in  that  year;  but  an  appeal  was 
lodged  from  that  decision  to  the  Lord  Chan- 
cellor, which  was  not  heard  until  the  year  1831 , 
when  the  Lord  Chancellor  said  he  would  not 
finally  decide  it  until  the  case  of  Amphlett 
y.  Piifke  was  decided  in  the  House  of  Lords ; 
in  which  case  there  was  an  appeal  then  depend- 
ing from  a  decision  of  the  Lord  Chancellor. 
The  case  of  jfmphleti  v.  Parke  remained  HiKlis- 
posed  of  in  the  House  of  Lords  in  1834?  and 


the  case  of  Green  v.  Jackson,  of  course,  re- 
mained undeciiled  in  the  Court  of  Chancery. 
But  early  in  the  year  1834,  the  parties  in  ^nt- 
pklelt  V.  Parke  compromised,  by  dividing  the 
property,  which  was  considerable,  betweea 
them.  Lord  Lyndhurst  became  Lord  Chan- 
cellor in  November,  1834,  and  early  in  Janu- 
ary, 1835,  the  appeal  in  Green  v.  Jackson  was 
heard  before  him,  and  he  affimed  the  judgment 
of  Sir  John  Leach,  and  thereby,  by  inference, 
affirmed  the  decision  of  Sir  John  Leach  in  Am^ 
phleti  V.  Parke, 

**  This  case  shows  how  uncertun  the  law  is» 
both  in  the  Court  of  Chancery  and  House  of 
Lords;  and  to  what  is  this  owing  but  to  the 
uncertain  tenure  of  the  office  of  Tiord  Chan- 
cellor, as  well  in  the  House  of  Lords  as  in  the 
Court  of  Chancery.  There  are  strong  grounds 
in  favour  of  both  decisions ;  but  I  mention  the 
case  for  the  purpose  of  showing  the  delay  and 
uncertainty  which  at  present  exists  in  the  hear* 
ing  and  decision  of  causes.  These  cases  affected 
property.  I  will  now  mention  one  which  af- 
fected the  liberty  of  the  subject  It  is  that  of 
The  King  v.  Rowe.  The  defendant  had  been 
indicted  and  found  guilty ;  he  moved  in  arrest 
of  judgment,  and  from  the  decision  of  the 
Judges  in  Ireland  on  that  motion,  he  appealed 
10  the  House  of  Lords.  His  appeal,  which  did 
not  stop  the  execution  of  the  sentence  passed 
upon  him,  %va8  pending  nearly  four  years,  and 
during  that  time  he  was  incarcerated.  The 
appeal  was  successful,  and  the  decision  of  the 
Irish  Judges  set  aside ;  so  that  this  individual 
suffered  an  illegal  imprisonment  of  nearly  four 
years,  in  consequence  of  the  delay  in  hearing 
appeals  in  the  House  of  Lords. *' 

Mr.  Lynch  then  discusses  the  attempts 
hitherto  made  to  relieve  the  existing  evils ; 
the  Chancery  Commission  in  1824 ;  the 
bill  for  appointing  an  additional  Equity 
Judge,  brought  in  by  Lord  Lyndhurst ;  the 
establishment  of  the  Court  of  Review ;  the 
appointment  of  a  Deputy  Speaker;  and 
pronounces  them,  with  justice,  to  be  insufi^- 
cient;  and  urges  the  separation  of  the 
duties  of  the  Lord  Cbanodlor  as  the  only 
effectual  remedy  ;  and  then  proceeds  thus  : 

"The  other  features  of  the  plan  which  I 
humbly  submit  to  your  lordship  are  these, — 
that  there  should  be  always  during  the  whole 
juridical  year  a  Court  sitting  in  the  House  of 
Lords,  consisting  of  the  Lord  Chancellor  and 
three  other  learned  individuals ;  I  would  have 
the  Lord  Chancellor  to  sit  in  the  House  of 
Lords  as  Judge  of  Appeals — but  not  alone ;  I 
would  have  him  as&istpd  by  three  of  the  beet 
lawvers  that  can  be  found — ^takingit  for  granted 
the 'Lord  Chancellor  will  be  an  equity  lawyer, 
because  the  number  of  appeals  from  Courts  of 
Equity  is  much  greater  than  from  all  the  other 
Courts.  The  other  tliree  learned  lords  should 
be,  one  an  eqaity  lawyer,  one  a  common  law- 
yer,  and  one  a  civil  lawyer.  But  if  the  Lord 
Chancelhjr  should  not  be  an  eqnity  lawyer, 
then  two  of  the  three  others  should  be  equity 
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lawyers.  This  Court  shoold  be  the  only  Court 
of  Appeal  for  England,  Ireland,  Scotland,  and 
the  Colonies,  and  from  the  Ecclesiastical 
Courts.  It  should  have  a  distinct  Bar.  The 
costs  should  be  subject  to  taxation,  and  put 
upon  a  different  footing  from  that  on  which 
they  stand  at  present.  The  Court  ought  to 
have  the  power  of  calling  in  the  assistance  of 
tl)e  Equity  and  Common  Law  Judges." 

The  arguments  for  a  Court  of  Appeal, 
consisting  of  several  Judges,  are  eo  forcibly 
put,  that  we  cannot  resist  giving  them. 

''It  is  monstrous  to  think  that  subjects  of 
such  importance  in  point  of  amount,  of  such 
intricacy  as  to  fact,  and  such  difficulty  as  to 
law,  should  be  left  to  the  decision  of  one  man, 
be  his  talents  ever  so  exalted,  his  learning  ever 
so  profound,  his  experience  ever  so  extensive, 
his  industry  ever  so  unceasing :  still,  bein^  but 
a  man,  liable  to  error,  subject  to  human  infir- 
mities, his  attention  may  not  always  be  at  his 
command ;  his  thoqghts  may  be  wandering  at 
the  moment  when  some  important  point  in  the 
case  is  submitted  to  him  by  the  counsel,  and 
upon  which  the  whole  of  the  merits  may  rest. 
How  much  is  the  danger  of  all  these  possibili- 
ties increased,  when  we  reflect  that  the  Lord 
ChanceUor  is  also  a  political  character ;  that 
in  the  latter  capacity  he  has  other  functions  of 
a  nature  more  urgent,  and  often  not  less  im- 
portant than  those  which  his  solemn  duty  of  a 
judge  calls  upon  him  to  discharge; — that  his 
mind  bowing  under  the  weight  of  the  grave  deli- 
berations, which  are  engenoered  by  intricate  and 
couflicting  rights,  is  on  a  sudden  to  be  distracted 
from  the  subject  of  his  contemplations,  and  to 
be  tormented  by  the  feverish  cares  to  which 
aome  unforeseen  political  event  has  given  rise. 
Is  it  fitting — is  it  consistent  with  the  tone  and 
spirit  of  other  English  insticutions,  that  the 
head  of  the  law  should  be  withdrawn  in  the 
midst  of  the  hearing  of  a  cause,  to  attend  the 
Cabinet  ?  That  he  should  be  interrupted,  per- 
haps at  a  critical  moment,  by  the  arrival  of  the 
muiisterial  box,  conveying  to  his  lordship  the 
unpleasant  intelligence  that  there  u  a  split  in 
the  Caliinet,  or  that  there  is  some  defection  of 
his  party.  M^  lord,  the  picture  is  almost  lu- 
dicrous, but  it  is  not  ideal,  and  its  consequences 
are  too  serious  for  mirth.  How  much  are  all 
these  difficulties  increased,  when  we  reflect 
that  the  Lord  Chancellor  may  be  a  person  en- 
tirely ignorant  of  the  principles  and  practice 
of  a  Court  of  Equity,  and  may  never  have  heeu 
in  a  Court  of  Equity  before  the  day  he  entered 
it  to  take  the  oaths  of  office  ?  Whatever  difier- 
ence  of  opinion  there  may  be  in  respect  of  u 
Court  of  Equity,  surely  there  can  be  no  doubt 
that  more  than  one  Judge  should  »it  in  the 
Court  of  last  resort.^-Observe  here  an  incon- 
sistency, not  less  glaring  than  those  I  have  be- 
fore pointed  out.  In  the  Courts  of  Common 
Law  there  are  four  Judges.  How  is  it  that  the 
public  have  more  confidence  in  the  judgment 
of  those  Courts,  and  that  there  are  fewer  writs 
of  error  than  there  are  appeals  ?  It  is  because 
those  Courts  consist  of  more  than  one  Judge, 
and  all  the  Jadges  are  permanent.    I  trust  I 


have  shown  that  the  Lord  Chancellor  should 
cease  to  be  a  political  character;  that  the  appel- 
late jurisdiction  of  the  House  of  Lords  requires 
to  be  reformed;  that  the  Lord  Chancellor 
should  be  at  the  head  of  that  Court,  but  that 
he  should  receive  regular  assistance,  as  I  have 
stated." 

We  have  now,  "we  think,  given  enough 
to  make  any  person  who  is  interested  in  the 
subject,  desirous  of  seeing  the  full  explana- 
tion of  Mr.  Lynch's  views.  We  can  con- 
scientiously declare  his  pamphlet  to  be 
clearly,  ably,  and  impartially  written, 
abounding  with  facts  in  support  of  the  pro- 
positions advanced,  and  in  our  opinion 
highly  creditable  to  its  learned  author. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT.  (1885.) 


HIGHWAYS. 

6  &  6  W.  4,  c.  50. 

This  is  "  An  act  to  consolidate  and  amend 
the  Laws  relating  to  Highways  in  that  part  of 
Great  Britain  called  England."  It  passed  the 
3ist  August,  1835. 

The  following  is  the  substance  of  the  enact- 
ments, with  some  of  the  clauses,  more  import- 
ant than  others  to  the  practitioner,  stated 
fully. 

1 .  Repeal  of  6  G.  1,  c.  6,  in  part,  except  as 
to  London ;  18  G.  2,  c.  33,  except  as  to  Lon- 
don ;  24  G.  2,  c.  43,  in  part,  except  as  to  Lon- 
don ;  30  G.  2,  c.  2*2,  except  as  to  London ; 
I3G.3,  c.  76;  34G.3,  c.  64;  34G.3,  c.74; 
part  of  42  G.  3,  c.  90;  44  G.  3,  c.  52;  54  G. 
3,c.  109;  and  55  G.  3,  c.  68. 

2.  Not  to  revive  repealed  acts. 

3.  Provided  that  nothing  herein  contained 
shall  extend  or  be  deemed  or  construed  to  in- 
terfere with  any  acts  done  or  contracts  or 
agreements  heretofore  made  under  the  autho- 
rity of  any  of  the  said  recited  acts,  or  to  extend 
to  prevent  the  suing  for  or  recovery  of  any  pe- 
nalty incurred  by  any  offence  committed 
against  the  provuions  of  the  said  recited  acts 
or  any  of  tnem  previous  to  the  repeal  of  the 
said  acts  in  and  by  this  act,  or  to  prevent  or 
defeat  any  prosecution  commenced  or  to  be 
brought  for  such  offence;  but  all  penalties 
and  forfeitures  incurred  may  be  sued  for  and 
recovered,  and  all  contracts  and  agreements 
may  be  enforced,  and  all  encroachments,  nui- 
sances, and  other  offences  made  or  committed 
previous  to  the  repeal  of  the  said  acts,  against 
the  provisions  of  the  said  acts  or  any  of  them, 
may  be  abated  or  prosecuted  by  tlie  surveyor 
appointed  under  this  act,  in  the  same  manner 
to  all  intents  and  purposes  as  if  this  act  had 
not  been  passed. 

4.  Present  surveyor  to  continue  until  a  sur- 
veyor is  appointed. 

V2 
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b.  Interpretation  clause. 

(y.  Tliut  the  inhabitants  of  every  parish 
raaiiitiiiiiiuif  its  own  hi^h^vays,  at  their  first 
meeting  in  vestry  for  the  nomination  of  over- 
seers of  the  poor  in  every  yt*ar,  shall  proceed 
to  the  election  of  one  or  more  persons  to  serve 
the  ofHce  of  surveyor  in  tlie  said  parish  for  the 
year  then  next  ensuing:  provided  that  any  out* 
^oiii<;  surveyor  shall  continue  to  act  until  his 
succciiiior  shall  be  appointed,  and  shall  be  re- 
elirrible,  ami  may  be  re-elected,  and  shall  in 
such  case  continue  to  act  auM  remain  in  ofi:ce, 
any  thing  herein  contained  to  the  contrary 
notwitbstatuiing;  and  in  such  case  notice  of 
such  election  shall  be  ;;iven  by  the  chairman  to 
the  person  elected  and  to  the  outtroing  survey- 
or :  provided  that  in  any  parish  where  there  is 
no  nicetini"  in  the  year  for  the  nomination  of 
overseers  of  the  poor,  the  inhabitants  contri- 
l»utini;  to  the  hi^nway  rate  shall  meet  at  their 
usual  place  of  pubFic  meeting  upon  the  25th  ot 
March,  or  if  that  should  happen  to  be  a  Sun- 
day or  Good  Friday,  then  on  the  day  next  fol- 
lowing, or  within  fourteen  days  next  after  the 
said  iiSih  of  Alarch  in  every  year,  to  elect  one 
or  more  presons  to  serve  the  office  of  surveyor 
for  the  said  parish ;  which  surveyor  shall  re- 
pair and  keep  in  repair  the  several  highways  in 
the  said  parish  for  which  he  is  appointed,  and 
which  are  now  or  hereafter  may  become  liable 
to  be  repaired  by  the  said  parish. 

7.  That  any  person  living  within  the  parish 
or  any  adjoining  parish,  and  having  an  estate 
in  houses,  lands,  tenements,  or  hereditaments 
lying  within  such  parish,  in  his  own  right  or  in 
ri^Ut  of  his  wife,  of  the  value  of  10/.  by  the 
yrar,  op  a  personal  estate  of  the  value  of  100/. 
(such  pcrsim  not  living  within  the  parish  being 
willing  to  serve  the  office),  or  berag  an  occu- 
pier or  tenant  of  houses,  lands,  tenements,  or 
iiereditainents  (whether  resident  within  the  pa- 
rish or  within  any  adjoiniog  parish)  of  the 
yearly  value  of  20/.  shall  be  eligible  to  be  elect- 
ed a  surveyor  for  the  purposes  of  this  act : 
Prii\ided  that  no  person  who  is  now  exempted 
liy  Liw  from  serring  the  office  of  overseer  of 
4  lie  poor  shall  be  compellable  to  serve  tlie  of- 
hiu  of  surveyor :  provided  that  any  person  who 
may  be  chosen  and  elected  to  serve  the  said 
office  of  surveyor  may  provide  a  sufficient  de- 
puty, such  deputy  to  be  approyed  of  by  the 
justices  at  a  special  sessions  for  the  highways, 
who  shall  by  writing  under  their  hands  testify 
their  consent  thereto. 

8.  Penalty  on  surveyor  not  acting  when 
chosen. 

9.  Surveyor  may  be  appointed  with  a  sal- 
ary. 

10.  Surveyor,  on  verifying  his  accounts,  to 
state  the  name  of  his  successor. 

11.  That  in  case  it  shall  appear  on  oath  to 
the  Justices  at  a  special  sessions  for  the  high- 
ways, that  the  inhabitants  of  any  parish  have 
neglected  or  refused  to  nominate  and  elect  a 
surveyor  or  surveyors  in  manner  and  for  the 
purposes  aforesaid,  or  that  the  outgoing  sur- 
veyor, except  he  had  been  directed^  by  the  in- 

.  habitants  so  to  do,  has  delivered  no  statement 


cessor  or  successors,  or  that  the  surveyor  is 
dead,  or  has  ceased  to  possess  the  qualiiicatioc, 
or  is  or  has  become  disqualified  in  any  man- 
ner herein  mentioned,  or  that  he  has  neglected 
to  act,  or  refused  to  carry  into  operation  the 
duties  imposed  upon  him  by  this  act,  it  shall 
and  may  be  lawful  for  such  justices,  and  they 
are  hereby  authorized  and  required,  by  writ- 
ing under  their  hands,  at  their  next  succeeding 
special  sessions  for  tlie  highways,  to  dismiss 
such  surveyor  so  neglecting  to  act  or  refusing 
to  carry  into  operation  the  duties  imposed 
upon  him  by  this  act,  and  to  appoint  any  per- 
son whom  they  may  think  fit  to  be  a  surveyor 
for  such  parish  till  the  annual  meeting  then 
next  ensuing  for  the  nomination  of  overseen 
or  for  the  election  of  surveyors  as  aforesaid, 
and  with  or  without  such  salary,  as  to  the  said 
justict^s  shall  seem  fit  and  proper;  and  the 
sxid  surveyor,  when  so  appointed,  shall  be  in- 
vested with  the  same  powers,  and  be  subjeiit 
to  the  same  duties,  forfeitures,  and  penalties,  as 
any  surveyor  elected  by  the  inhabitants  of 
any  parish  as  aforesaid  %vould  have  been. 

1 2.  That  when  a  parish  is  situated  in  more 
than  one  county,  division,  or  liberty,  the  sur- 
veyor so  to  be  appointed  as  last  aforesaid  shal  1 
be'  appointed  by  the  justices  at  a^  special  ses- 
sions for  the  highways  asaentbled  in  that  coun- 
ty, divisioa,  or  liberty  in  which  tlw?  church  of 
the  said  parish  shall  be  situate. 

l.'S.  Parishes  may  direct  application  to  l>e 
made  to  justices  at  sessions  for  forming  them 
into  districts. 

14.  Justices  at  sessions  may  unite  duch par- 
ishes into  dlstfiik'ts,  and  select  and  apjioint  a 
dii^trict  surveyor. 

15.  Names  of  parishes  and  of  dictrict  sur- 
veyor to  be  recoroed,  and  a  copy  thereof  sent 
to  each  churchwarden,  he.  Parishes  when 
united  to  form  a  district  for  three  years,  and 
until  twelve  months  after  any  one  parish 
shall  give  notice  of  intention  to  cease  to  form 
one  of  said  district. 

16.  District  surveycr  to  have  power,  &c.  of 
surveyor,  except  in  levying  rate. 

Salary  of  district  surveyor  hf»wto  be  paid. 

17.  When  parishes  are  united,  a  surveyor  to 
lie  appointed  to  make  rate,  ftc. 

18.  That  in  any  parish  where  the  popu1ati<ni 
by  the  then  last  census,  taken  from  the  returns 
made  to  parliament,  exceeds  the  number  of 
five  thousand,  if  it  shall  be  determined  by  a 
majority  of  two-thirds  of  the  votes  of  the  ves- 
trymen present  at  such  meeting  as  aforesaid, 
to  form  a  board  for  the  superintendence  of  the 
highways  of  the  said  parish,  and  for  the  pur- 
pose of  carrying  the  provi<ion«  of  this  act  into 
effect,  it  shin  be  lawful  for  the  said  vestry  to 
nominate  and  elect  any  number  of  persons, 
not  exceeding  twenty  nor  less  than^five,  being 
respectively  householders  and  residing  in  and 
assessed  to  the  rate  for  the  relief  of  the  poor 
of  the  said  parish,  and  also  liable  to  be  rated 
to  the  repair  of  the  highways  in  the  said  pa- 
rish  under  and  by  virtue  of  this  act,  to  senre 
the  office  of  surveyors  of  the  highways  for  the 
year  ensuing;  and  such  persons  lo  to  be  no- 
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three  of  tiicoi,  shaU  9aA  are  hereby  authorised 
.  to  act  as  a  board,  and  to  be  called  "  The 
Board  for  Repair   of  the  Highways  in  the 
'  parish  of  ,*'  as  the  ca;$e  may  be),  and 

to  carrv  into  effect  the  powers,  authorities,  aod 
directions  in  this  act  contaiued ;  aod  such 
txmrd  are  hereby  authori:ied  to  appoint  a  col- 
lector, or  any  number  of  collectors,  of  the 
rates  to  be  made  under  the  authority  of  this 
act,  and  also  to  employ  a  person  of  skill  and 
4:jcperieuce  to  act  as  an  assistant  surveyor  to 
tlie  said  l>o-ard,  and  also  a  clerk  to  attend  the 
said  board,  and  to  keep  the  accounts  and  mi- 
nutes of  the  proceedings  thereof;  such  assist- 
ant surveyor  and  clerk  to  be  paid  such  reason- 
able salaries  out  of  the  said  rates  as  the  said 
board  shall  determine ;  and  upon  such  board 
bein^  so  nominated  and  elected  as  aforesaid, 
all  and  every  the  powers  and  authoritiea  given 
aod  created  liy  this  act,  and  granted  to  or  vest- 
ed in  the  vestry,  and  in  any  person  or  persons 
ms  surveyor,  shall,  for  the  purposes  of  the  pa- 
rish so  nominating  and  electing  such  board,  be 
and  the  same  are  hereby  declared  to  lie  vested 
ID  the  said  perilous  so  to  lie  elected,  or  any 
three  of  them  actiug  as  such  board  as  afore- 
said ;  and  such  persons,  or  any  three  of  them 
at  a  meeting  to  be  convened  for  that  purpose, 
may  and  they  are  hereby  authorized  to  nomi- 
uate  and  appoint  a  fit  and  proper  person  to  be 
treasurer  for  the  deposit  of  the  monies  to  be 
collected  for  the  purposes  of  this  act,  and  to 
take  from  such  person  good  and  sufficient  se- 
cTurity  for  tlie  monies  to  be  deposited  in  his 
'  hands  as  aforesaid ;  and  all  monies  to  be  drawn 
from  such  treasurer  for  the  purposes  of  this 
act  shall  l)e  drawn  by  drafts  or  cheques  to  be 
signed  by  the  said  persons  so  to  be  nominated 
and  elected  as  aforesaid,  or  any  three  of  them, 
at  some  one  of  their  meetings  to  be  held  under 
this  act,  and  such  dtafts  shall  be  respectively 
fligncd  and  entered  in  their  books  by  the  sai(i 
clerk  to  be  appointed  a»  aforesaid :  Provided 
always,  and  it  is  hereby  declared,  that  upon 
the  expiration  of  the  year  for  which  such  board 
Bliall  be  elected  as  aforctiuid,  and  before  rir  on 
the  day  for  the  nomination  and  election  of  per- 
sons as  surveyors  imder  the  authority  of  this 
act,  the  said  board  shall  and  are  hereby  direc- 
ted to  present  to  the  ve:<try  of  the  parish  for 
which  Uiey  shall  have  acted,  copies  of  all  their 
accounts,  and  also  of  the  minutes  of  tbeir  pro- 
ceedings durinir  the  preceding  year. 

J  9.  Board  may  hire  or  purchase  premises. 

20.  Penalty  or  5/.  on  surveyor,  &c.,  for  neg- 
lect  of  duty. 

21.  That  if  any  bridge  shall  hereafter  be 
built,  which  bridge  shall  be  liable  by  law  to  be 
repaired  by  and  at  the  expense  of  any  county 
or  part  of  any  county,  then  and  in  such  rase 
all  highways  leading  to,  passing  over,  and  next 
adjoining  to  such  bridge  shall  be  from  time  to 
time  repaired  by  the  parish,  person,  or  body 
politic  or  corporate,  or  trustees  of  a  turnpike 
f  cad,  who  were  by  law  before  the  erection  of 
the  said  bridge  bound  to  repair  the  said  high- 
ways :  Provided,  that  nothing  herein  contained 
shall  extend  or  be  construed  to  extend  to  ex- 
onerate or  discharge  any  county  or  any  part  of 
any  county  from  repairing  or  keeping  in  ref 


pair  the  walls,  banks,  or  fences  of  the  raised 
causeways  and  raised  approaches  to  any  such 
bridge,  or  the  land  arches  thereof. 

22.  Powers  for  getting  materials  and  pre- 
venting nuisances  to  extend  to  county  bridges 
and  roads  at  tlie  ends  thereof. 

23.  That  no  road  or  occupation  way  made 
or  hereafter  to  be  made  by  and  at  the  expense 
of  any  individual  or  private  person,  body  politic 
or  corporate,  nor  any  roads  already  set  out  or 
to  be  hereafter  set  out  us  a  private  driftway  or 
horsepath  in  any  award  of  commissioners  under 
an  inclosure  act,  shall  be  deemed  or  taken  to 
be  a  highway  which  the  ihhabitauts  of  any 
parish  shall  be  compellable  or  liable  to  repair, 
unless  tlie  person,  body  politic  or  corporate, 
proposing  to  dedicate  such  highway  to  the  use 
of  the  public  shall  give  three  caleniiar  months' 
previous  notice  in  writing  to  the  surveyor  of 
the  parish  of  his  intention  to  dedicate  such 
highway  to  the  use  of  the  public,  describing  its 
situation  and  extent,  and  shall  have  made  or 
shall  make  the  same  in  a  substantial  manner 
and  of  the  width  required  by  this  act,  and  to 
the  satisfaction  of  the  said  surveyor  and  of  any 
two  justices  of  the  peace  of  the  division  in 
%vhich  such  highway  is  situate  in  petty  sessions 
assembled,  who  arc  hereby  required,  on  re- 
ceiving notice  from  such  person  or  body  politic 
or  corporate  to  view  the  same,  and  to  certify 
that  such  highway  has  been  made  in  a  substan- 
tial manner,  and  of  the  width  required  by  this 
act.  at  the  expense  of  the  party  requiring  such 
view,  which  certificate  shall  be  enrolled  at  the 
quarter  sessions  holden  next  after  the  granting 
thereof,  then  and  in  such  case,  aflcr  the  said 
highway  shall  have  been  used  by  the  public, 
and  duly  repaired  and  kept  in  repair  by  the 
said  person,  body  politic  or  corporate,  for  the 
space  of  twelve  calendar  months,  such  highway 
shall  for  ever  thereafter  be  kept  in  repair  by  the 
parish  in  which  it  is  situate :  Provided  never- 
theless, that  on  receipt  «if  such  notice  as  afore- 
said the  surveyor  of  the  said  parish  shall  call  a 
vestry  meeting  of  the  inhabitants  of  such  pa- 
rish, and  if  such  vestry  shall  deem  such  hij^^h- 
way  not  to  be  of  sufficient  utility  to  the  m- 
habitants  of  the  said  parish  to  justify  its  being 
kept  in  repair  at  the  expense  of  the  said  parish, 
any  one  justice  of  the  peace,  on  the  application 
of  the  said  surveyor,  shall  summon  the  party 

Eroposing  to  make  the  new  highway  to  appear 
efore  the  justices  at  the  next  special  sessions 
for  the  highways  to  be  held  in  and  for  the  divi.. 
sion  in  which  the  said  intended  highway  shall 
be  situate ;  and  the  question  as  to  the  utility 
as  aforesaid  of  such  highway  shall  be  deter- 
mined at  the  discretion  of  such  justices. 

24.  Direction  posts  to  be  erected. 

25.  Power  to  use  adjoining  ground  as  a 
temporary  road. 

2o   Surveyor  to  remove  snow,  &c. 

27.  Surveyor  to  make  rate.  Rate  to  be  al- 
lowed by  justices. 

28.  Surveyor  may  inspect  rate-book,  and 
obtain  copies  or  extracts. 

29.  Form  and  amount  of  rate. 

o«>.  Surveyor  to  have  power  to  enforce  com* 
position  in  certain  parishes. 
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31.  Errors  in  rates  may  be  rectified. 

32.  Persons  ma^  be  excused  by  justices 
from  payment  of  highway  rate. 

33.  Inat  when  property,  or  the  owner  or 
occupier  in  respect  tnereof,  has,  previous  to 
the  passinof  of  this  act,  been  legsuly  exempt 
from  the  performance  of  statute  duty,  or  from 
the  payment  of  any  composition  in  lieu  thereof, 
or  ot  highway  rate,  the  said  property  and  the 
owners  and  occupiers  thereof  shall  be  exempt 
from  the  payment  of  the  rate  hereby  imposed. 

34.  That,  for  levying  and  recovering  the 
said  rate  by  this  act  authorized  to  be  maue,  the 
surveyor  shall  have  the  same  powers,  remedies, 
and  privileges  as  the  overseers  of  the  poor  in 
the  parish  have  by  law  for  the  recovery  of  any 
rate  made  for  the  relief  of  the  poor. 

35.  Rate-payers  may  divide  among  them 
selves  the  conveyance  of  stone,  &c.,  for  repair 
of  highways,  which  shall  be  paid  for  by  the 
surveyor. 

36.  Surveyor,  with  consent  of  vestry,  may 
appoint  collector  of  rates. 

37.  Security  to  be  taken  from  collector. 

38.  Collector  to  make  out  accounts  of  aU 
monies  received  under  this  act,  &c. 

39.  Separate  accounts  to  be  kept. 

40.  Surveyor  to  keep  books,  and  account  of 
monies  received,  &c. ;  to  be  open  to  inspection 
of  rated  inhabitants. 

41.  The  property  in  all  books,  &c.  to  be 
vested  in  surveyor  ^or  the  time  being. 

42.  Surveyor,  on  quitting  office,  to  deliver 
books,  &c.  to  succeeding  surveyor.  Penalty 
for  neglect. 

'43.  In  case  of  death  of  surveyor,  executors 
to  account. 

44.  Yearly  accounts  to  be  made  by  survey- 
ors, &c.  and  laid  before  the  justices  at  a  special 
sessions  for  the  highways.  Subject  to  appeal. 
Surveyors  appointed  under  the  act  of  13  G.  3, 
to  pass  their  accounts  at  special  sessions  after 
25th  March,  1836. 

45.  Justices  to  hold  special  sessions  for  pur- 
poses  of  this  act.  Ac  such  sessions  surveyor 
to  veri^  accounts,  and  make  returns  of  the 
state  ot  the  roads,  &c. 

46.  Surveyor  may  contract  for  getting 
and  carrying  materials ;  but  not  to  share  in 
any  contract,  or  let  to  hire  any  team,  or  dis- 
pose of  any  timber,  stones,  &c.  without  licence 
from  two  justices.    Penalty. 

47*  Penalty  of  10/.  on  taking  away  materials 
belonging  to  surveyor. 

4S.  Land  allotted  to  the  parish  for  materials, 
when  exhausted,  may  be  sold. 

49.  Tenant  for  life,  &c.  may  renounce 
damages. 

50.  Persons  enfeoffed  with  lands  for  main- 
tenance of  highways,  &c.  shall  let  them  to  farm 
at  the  most  improved  value,  mth. consent  of 
justices. 

51.  Materials,  where  and  in  what  manner  to 
be  taken  by  surveyors.  Power  to  gather  stones 
without  making  satisfaction ;  hut  satisfaction  to 
be  made  for  damages  done  by  carrying  them 
away. 

52.  Not  to  extend  to  sea  beach,  &c. 

53.  Notice  to  be  given  before  materials  are 


taken  from  private  lands.  If  the  occopier 
shews  cause  agunst  the  removal,  two  justice* 
shall  decide  thereon. 

54.  If  sufficient  materials  cannot  be  found 
in  waste  lands,  &c.,  surveyor  may  take  them 
from  the  several  or  inclosed  lands  or  grounds, 
making  satisfaction  to  the  owners. 

55.  If  surveyor  shall  make  pits  or  holes  in 
getting  materials,  he  shall  cause  them  to  be 
filled  up  or  sloped  down,  and  fenced  off;  and 
in  like  manner  all  those  already  made.  Pe- 
nalties on  surveyor  for  neglect  herein. 

56.  Penalty  on  surveyor  allowing  any  heap 
of  stone,  &c.  to  remain  on  highway  at  night. 

57.  Surveyor  damagiiu^  mills,  dams,  &c. 
by  digging  materials,  to  forfeit  not  exceeding 

58.  Where  a  highway  lies  in  two  parishes, 
the  Justices  to  determine  what  parts  sliall  be 
repaired  by  each.  Proviso  in  case  of  highway 
repaired  by  party,  raiione  tenurm^  &c. 

59.  Parishes,  &c.  bound  to  repair  the  part 
so  allotted. 

60.  That  all  coste,  charges,  and  expenses  to 
be  incurred  by  reason  of  any  of  the  proceed- 
ings last  mentioned  shall  be  borne  and  de- 
frayed by  such  two  parishes,  or  body  politic 
or  corporate,  or  person  aforesaid,  the  sanae 
being  settled  and  ascertained  and  duly  appor- 
tioned between  such  narishes  by  such  justicea ; 
and  in  case  the  saia  parties  shall  refuse  or 
neglect  to  pay  and  discharge  their  respective 
share  of  such  costs  and  expenses,  it  shall  and 
may  be  lawful  for  the  justices  at  a  special 
sessions  for  the  highways  to  levy  the  same  by 
distress  and  sale,  with  costs  of  such  distress, 
on  the  goods  and  chattels  of  any  surveyor  of 
the  parish,  or  of  any  body  politic  or  corpo- 
rate, or  person  aforesaid,  so  refusing  or  ne- 
glecting to  defray  such  cosU  and  chargev  as 
aforesaid. 

61.  Boundary  of  counties,  &c.  not  to  be 
changed,  except  for  the  purpose  aforesaid. 

62.  Highway  repaired  by  jjarty,  rutlone  te- 
nure, &c.  may  be  made  a  parish  highway. 

63.  What  shall  be  deemed  the  centre  of  tlie 
hi;;hway. 

64.  No  tree,  &c.  allowed  to  be  planted 
within  15  feet  of  the  centre  of  the  carriage- 
way. 

{To  be  continued,) 
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ON  PEDIGREES. 

By  Stacejf  Grimaldi,  Esq^  F.  S.  A. 

[Concluded  from  p,  191.1 

As  we  ascend  in  our  genealogical  tree,  onr 
records  become  more  scarce,  and  therefore 
more  valuable ;  and  on  this  account,  as  well 
as  from  their  intrinsic  worth,  the  Pipe  Rolls 
rank  high  in  the  antiquaries'  estimation.  These 
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cotninence  id  U90,the  31. Henry  I,  only  forty- 
three  years  after  the  death, of  WiUiam  the  Con- 
queror;  but  for  their  earliest  period  there  is 
not  a  regular  succession.  The  name  of  Pipe, 
has  no  allusion  to  the  contenis  of  the  record, 
but  is  derived  from  some  accideutal  and  un- 
important circumstance,  respecting  which,  an- 
quaries  differ. 

The^e  records,  and  the  Monastic  MSS.  of 
which  I  shall  immediately  speak,  and  the 
knights*  fees,  of  which  I  have  spoken,  form 
the  great  connecting  links  of  families,  from 
their  Domesday  ancestors,  to  their  successors 
who  flourish  in  the  Inquisitions  post  mortem, 
and  in  the  public  records  in  general.  They 
contain  annual  accounts  of  the  revenues  of  the 
crown ;  and  the  sources  from  which  these  re- 
venues were  formerly  obtained,  were  sp  nu- 
merous, that  it  would  be  hardly  possible  to 
produce  from  history  a  name  of  note,  which  is 
not  recorded  on  the  rolls,  especially  as  they 
contain  the  fines  paid  to  the  king  tor  relief, 
escheats,  wardships,  and  the  marrisiges  of  his 
tenants  in  capite. 

Duplicates  of  these  rolls,  called  the  Chan- 
cbllor's  Rolls,  have  lately  been  deposited 
in  the  British  Museum,  by  order  of  govern- 
ment,  for  public  inspection  and  use. 

The  next  documents  to  which  I  shall  call 
your  attention,  are  the  Monastic  Reoistbrs, 
which  consist  of  Ch»rtukriei,  or  books  with 
copies  of  title  deeds— L^^^^r  Books,  which 
arc  nearly  the  same  as  Chartularies — Resris- 
iers,  which  contain  a  variety  of  matters  relat- 
ing to  the  religions  houses ;  such  as  names  of 
their  members;  particulars  of  their  estates, 
with  their  tenants ;  names,  ^c.  of  tfacirpatrons 
or  founders ;  and  their  genealogies. 

The  monks  also  kept  a  volume  called  The 
Necrology,  which  recorde<l  the  deaths  and 
burials  of  individuals  residing  in,  or  conQectcd 
with,  each  religious  house.  They  al^o  wrote 
Chronicles  of  passing  events ;  and  it  is  from 
these  MSS.  our  early  history  is  principally 
taken. 

That  we  may  have  some  idea  of  the  im- 
portance of  these  monastic  manuscripts,  it  will 
be  well  to  take  a  concise  view  of  the  numerous 
religious  establishments  in  this  kingdom  at  the 
time  of  their  overthrow,  the  fouDidf^t^oxi  of 
which  was  unintentionally  laid  by  Wojgey,  who 
obtained  the  pope's  license  to  dissolve  about 
thirty  small  monasteries,  wherewith  t9  endow 
his  noble  foundations  at  Oxford  and  Ipswich. 
Scarcely  had  six  years  elapsed  when  the  king 
tried  the  cardinal's  experiment  for  himself, 
and  obtained  an  act  of  parlkment  dissolving 
all  monasteries  not  having  20()/.  per  annum, 
and  these  amounted  to  375  in  number ;  their 
rentals  were  returned  at  32,00(>/.  per  annum ; 
)nt,  it  is  said,  they  were  worth  ten  times  as 
nuch.  The  king's  appetite  for  plunder  being 
whetted,  he  quickly  procured  an  act  to  dissolve 
the  larger  religious  houses;  these  amounted 
to  645,  and  their  rental  was  returned  at 
132,000/.  per  annum ;  but  this  sum  is  stated 
to  be  very  tar  below  the  value.  The  next  year> 
the  houses,  lands,  and  goods  of  the  knights  of* 
U.  John  of  Jerusalem,  were  seized  into  the 


kiug's  hfinds,  and  tlxis  was  quickly  followed  J)y 
a  like  seizure  of  the  lands  and  possessions  of 
90  colleges,  110  hospitals,  and  'Jt'dlA  chantriei^ 
and  five  chapels,  which  put  a  final  period  to 
the  monastic  establishment  in  this  kingdom^ 
Now,  if  we  consider  the  extraordinary  number 
of  these  establishments,  and  their  immense 
landed  possessions,  which  were  gathered  from 
all  the  families  in  the  kingdom,  in  many  cases 
by  acres  and  half  acres  at  a  time,  we  cannot 
but  be  convinced,  that  there  is  in  monastic 
manuscripts,  a  never  failing  mine  of  informa- 
tion for  the  genealogist ;  and  of  the  great  use 
already  made  of  them,  you  may  readily  satisfy 
yourselves,  by  a  reference  to  Sir  William  Dug- 
dale's  Baronage  of  England. 

Many  of  these  Monastic  Registers  and 
Chartularies  are  in  private  hands.  When  they 
happen  to  be  held  by  those  who  possess  them, 
as  part  of  their  title  deeds  to  the  estates  of  the 
dissolved  monasteries  and  religious  houses, 
they  are  admissible  as  legal  evidence,  but  it  U 
to  be  feared  the  greater  part  are  in  strange 
hands,  and  these  cannot  be  received.  A  great 
many  are  in  the  British  Museum. 

In  endeavouring  to  trace  descents  by  means 
of  these  documents,  we  must  ascertain  the 
ancient  residences  of  the  family  whose  genea- 
logy we  are  tracing,  and  then  seek  the  register 
or  chartulary  of  the  neighbouring  religious 
house  or  houses. 

There  is  one  monastic  document,  so  fre- 
quently referred  to  by  ancient  authors,  that  I 
should,  perhaps,  not  be  justified  in  omitting 
particiilar  notice  of  it,  though  it  is  now  of  very 
slight  authority ;  I  allude  to  The  Buttle  Abhey 
RolL  Shortly  after  the  Conquest,  an  abbey 
was  founded  on  the  field  of  battle,  near  Hast- 
ings in  Sussex,  where  Harold  was  slain,  and 
the  monks  took  the  charge  of  recording  the 
names  of  the  Norman  warriors.  The  roll  oi^ 
which  they  were  entered,  was  called  The  Baltic 
Abbey  Roll ;  but  it  became  so  falsified  in  the 
course  of  years,  by  the  additions  and  forgeries 
of  the  monks,  that  it  ought  not  now  to  be 
quoted,  unless  confirmed  by  other  documents. 

The  best  histories  of  Monasteries,  are  Sir 
WiUiam  Dugdale's  Monasticon  AngUcanuni^ 
containing  copies  of  a  multitude  of  their  title 
deeds  and  charters ;  and  Tanner's  A^o/i/m  A/r*- 
nnstica.  If,  as  I  have  already  mentioned,  the 
original  monastic  MSS  are  not  received  in 
evidence,  when  in  hands  unconnected  with  the 
monastic  estates,  you  will  not  expect  that 
printed  volumes  can  be  admitted,  even  though 
such  was  the  ease  until  latterly;  but  now, 
when  a  much  stricter  examination  of  the  rules 
and  rights  of  evidence  has  taken  place*  it  may 
be  doubted  whether  any  printed  books  what- 
ever of  this  description  can  be  received. 

Dugdale's  Monasticon  has  of  late  years  been 
rejected  as  evi<lence ;  so  has  his  Baronage. 

The  Herald  Sandford's  printed  History  of  the 
Coronation  of  James  II,  compiled  by  the  king's 
command,  licensed  by  the  earl  marshal,  printed 
by  the  king's  printer,  and  containing  the  king's 
sign  manual,  countersigned  4*y  the  secretary 
of  state,  and  lord  president  of  the  counci^^  bos 
been  refused  as  evide..uc^. 
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Crawford's  Peerage  fif  Scotland  has  lie^n 
refused  as  evidence ;  so  have  Ersktne^s  Intti' 
tutet^  which  were  tendered  in  a  Peeraire  case. 

There  is,  however,  one  instance  of  a  printed 
genealogical  woric  bein^  received  in  evidence, 
which  we  shall  do  wellto  remember.  In  the 
Qeaumont  Peerage  case,  in  1?!^,  a  monumen- 
tal inscription,  once  existing  in  a  monastery  in 
France,  was  allowed  to  be  read  from  a  printed 
book,  entitled  "  Memoirs  of  the  Constitutions 
of  the  English  Benedictines ;"  on  its  being 
proved  that  there  was  still  remaining  in  the 
said  monastery,  a  stone,  on  which,  though  then 
apnlied  to  other  purposes,  and  in  great  part 
defaced,  were  legible  letters,  exactlv  corres- 
ponding with  the  incipient  letters  of  several 
words  in  tlie  printed  inscription. 

Although  1  have  considered  the  subject  of 
MonutnenU^  as  one  which  required  no  remark 
of  mine  to  direct  your  attention  to,  yet  a  few 
minutes  may  not  be  ill  occupied  by  speak  in nf 
of  Coffin  Plates,  the  inscriptions  on  which 
are  very  valuable ;  and  it  has,  perhaps,  never 
come  to  your  knowledge,  that  in  some  few 
libraries,  are  volumes  contuining  impressions 
from  a  multitude  of  them,  taken  off  in  the 
same  way  that  a  copper  plate  engraving  is 
printed.  These  impresses  can,  of  course,  only 
oe  taken  from  such  plates  as  are  of  brass  or 
silver,  an  expense  not  generally  incurred  by  the 
middling  class  of  society.  A  very  unusual  inves- 
tigation of  coffin  plates,  for  the  purpose  of  trac- 
ing a  pedigree,  took  place  in  the  year  1822.  A 
claimant  of  the  Scudamore  estates,  having  ap- 
plied to  the  clergyman  of  Holm  Lacy,  for  per- 
mission to  open  the  vaults  and  graves,  ana  in- 
spect the  comns  of  the  Scudamores,  was  re- 
fused ;  whereupon  he  made  an  application  to 
the  Lord  Chancellor,  and  obtained  from  Lord 
Eldon  the  following  order,  which  ]  believe  is 
the  only  one  of  this  description  on  record. 

"Monday,  6th  August,  1822. 

"In  the  matter  of  the  Duchess  of  Norfolk, 
a  lunatic. 

"  I  do  think  fit  and  hereby  order»  that  the 
petitioners  and  their  solicitors  and  agents  may 
be  at  lil>erty,  at  all  seasonable  times  within  the 
apace  of  six  weeks  from  the  day  of  the  date  of 
this  order,  to  open  the  vaults  or  graves  at 
Holm  Lacy,  containing  the  family  of  the  Scud- 
amores,  and  to  inspect  all  the  coffins  therein, 
and  the  plates  on  the  same,  and  to  take  copies 
of  the  inscriptions  on  such  coffins  and  plates, 
as  they  may  be  advised  or  find  necessary :  the 
said  petitioners,  at  their  expense,  to  cause 
such  opening  and  inspection  to  be  made  mtb. 
all  proper  decorum,  and  with  as  little  detri- 
ment as  possible ;  and  to  replace  the  said  cof- 
fins, and  reinstate  the  same  vaults  and  monu- 
ments according  to  their  present  state  and 
condition,  or  as  near  thereto  as  circumstances 
%vill  permit ;  and  that  such  inspection  shall  not 
take  place,  but  in  the  presence  of  some  person 
or  persons  to  he  appointed  by  tbem,  the  said 
j4.  B,  and  C.  />.,  upon  due  notice  being  given 
to  them  or  their  solicitors  proceeding  on  such 
inspectioD." 

Some  doubts  having  existed  as  to  the  juris- 


diction of  the  Court  of  Chancery  In  such  t 
case,  the  parties  who  obtained  this  order,  ap» 
plied  to  the  Bishop's  Court  for  further  licence 
to  open  the  graves;  but  meeting  with  no 
assistance,  they  went  to  Holm  Lacy,  hired  a 
competent  number  of  men  with  pickaxes  and 
proper  tools,  and  in  the  presence  of  the  viUsgo 
clergyman,  who  protested  against  the  transac^- 
tion,  peaceably  and  decently  broke  open  the 
vaults  and  graves,  no  one  presuming  to  oppose 
the  order  of  the  Court  of  Chancery,  whatever 
he  might  think  of  its  jurisdiction. 

The  last  source  to  which  I  shall  call  your 
attention,  is  the  mighty  Record  of  Dome »• 
DAY,  a  work  of  which  it  is  said,  that  bo 
Enropean  monarch  can  shew  the  like.  U 
is  a  survey  in  two  parchment  volumes,  writ'' 
ten  in  Latin,  of  the  greater  part  of  the  land^ 
of  England,  made  by  order  of  William  the 
Con(|ueror,  and  completed  in  10><6.  It  is  pre- 
served at  the  Chapter  House,  Westminster, 
and  has  been  printed  at  the  expense  of  the 
nation.  The  perftirmance  was  extcnted  hy 
commissioners,  who  enquired  upon  oath  the 
name  of  each  manor,  its  owner,  the  owner  in 
the  time  of  Edward  the  Confessor,  the  number 
of  hides,  the  quantity  of  woo«l,  pasture,  and 
plough  land ;  how  many  ploughs  were  in  the 
demesne,  its  value,  its  tenants,  the  stock,  and 
many  other  particulars 

William  the  Conqueror  divided  such  part  of 
England,  as  did  not  belong  to  himself,  or  to 
the  church,  into  700  Barouies,  nr  Great  Fiefs; 
which  he  bestowed  on  his  particular  friends^ 
and  those  who  had  signalized  themselves  in  hia 
service ;  these  barqnies  were  subdivided  into 
the  knights'  fees  already  noticed.  It  is  from 
the  great  Norman  warriors,  enumerated  in  this 
survey,  that  our  ancient  families  are  descend- 
ed ;  and  I  presume,  the  generality  of  our  n(K 
bles  remain  perfectly  satisfied  with  the  anti- 
ouity  of  their  Houses,  when  they  can  shew  that 
Uiey  came  into  England  with  the  Conqueror. 
In  these  early  days,  it  is  frequently  only  by 
tracing  the  descent  of  the  manorial  estates; 
that  we  are  enabled  to  trace  pedigrees ;  some 
few  families  oossess  at  the  present  day,  the 
lands  which  tneir  ancestors  are  recorded  to 
have  held  at  the  Domesday  survey.  In  the 
Stafford  Peerage  case,  which  barony  was  some 
few  years  adjudged  to  l)elong  to  'iSir  George 
Jemngham,  now  Baron  Stafford ;  his  petition 
to  the  House  of  Lords  embraced  a  narrative 
of  heirship,  without  any  chasm  in  the  chain^ 
for  nearly  eight  centuries ;  namely,  from  Ro- 
bert de  Stafford,  one  of  the  great  tenants  in 
capite,  named  in  Domesday,  to  his  lineal  de* 
scendant,  the  petitioner. 

In  the  reign  of  James  I ,  the  Lords'  Cora 
mittee,  appointed  to  inquire  into  the  claim  d 
Sir  Richard  Chetwode  to  the  barony  of  Wod»- 
hull«  after  stating  that  the  barony  had  descen4- 
ed  to  the  claimant,  did  certify,  "  that  in  con* 
sideratiou  of  so  many  knights'  fees  held  from 
the  very  time  of  the  (Jonquest,  and  by  him  heid 
at  that  duff^  and  a  pedigree  l>oth  on  the  father 
and  mother's  side,  proved  by  authentic  recordr 
from  the  time  of  the  Conoueror,  which  in  sud 
eases  are  vexy  rare,  that  tliey  held  him  wortly 
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Uie  bonoQr  of  a  baron,*  if  bis  Majesty  shoal d 
think  meet." 

It  will  not,  '1  thiolc,  be  irrelevaDt,  to  take 
some  siif^ht  noiicu  of  the  most  important 
Printed  Works,  from  which  you  may  expect 
to  deriire  assistHnce  in  your  feaearchesi  anri 
which  oup^ht  to  be  f  »und  in  the  genealogist's 
library^ 

And  first  of  Peerages:  the  earliest  was 
Milles'  Cataiogae  of  Honor,  pul)li^hod  iu  folio 
•§n  1610';  although  Camden  inserted  miruy  no- 
blemen's and  gentlemen's  pedigrees  in  hisBri- 
tanaica,  which  was  printctt  twenty-four  year» 
earlier:  the  compiUtion of  Milles' work  took 
eitfhteen  years ;  and  it  must  have  had  consider- 
able importance  attiiched  to  it  formerly,  as  we 
may  gather  from  «-  siitgnlar  fact.  In  Taost  of 
the  impressions  extant,  a  portion  of  one  of  the 
leaves,  containing  an  account  of  the  illegiti- 
mate children  vf  Charles  Blunt,  £arl  of  Devon- 
flfaire,  is  cut  out ;  a  mutilation  which  was 
effected  after  the  publication  of  the  work,  and 
must  therefore  be  attributed  to  the  Blunt 
family,  who  doubtless  obtained  ever}'  copy 
which  was  to  be  purchased,  and  having  de- 
stroyed the  offensive  particulars,  restoreti  the 
damaged  copies  to  public  circulation. 

Milles  dedicated  his  work  to  the  Earl  of 
Salisbury,  and  the  pret^entation  copy  is  still  in 
the  Hatfield  Libraiy. 

Between  the  years  1600  and  1700,  there 
were  about  thirty- five  Pearngex^  or^ttnrunugei^ 
or  LiMi  «/  the  NoAUify,  ptintcd,  i>eihg  on  an 
aveiBge  one  in  every  three  years;  but  the  only 
work  of  eminence  was  by  Sir  William  Dog- 
dnle,  in  three  folio  volumes;  published. in  the 
years  1675  and  1676.  Thesir  volnmes  contain 
an  account  of  many  Saxon  j  as  well  as  of  all 
English  nobles ;  they  were  commenced  by  the 
author  during  the  civil  wars,  whilst  be  was  at- 
tending Charles  I,  at  Oxford,  from  1642  to 
1646,  and  he  extracted' his  materials  from  the 
Bodleian  and  various  college  libraries.  He 
afterwards  added  to  his  colled  ions,  by  re- 
searches into  the  records  preserved  at  the 
Tower  of  Liondon,  the  Rolls,  and  the  Exche- 
quer. 

From  the  year  1 700  to  the  present  time. 
there  has  been  on  an  average,  one  Baronage 
or  Peerage  published  annually ;  the  most  val- 
uable of  which  were  compiled  by  Collins,  of 
whose  Peerage  a  sixth  edition  was  printed  in 
1812,  under  the  revision  of  Sir  Egerton 
Brydges,  whose  private  copy  is  in  the  library 
of  this  Institution. 

The  first  printed  Baronage  was  in  1720; 
there  have  l>een  about  twenty  works  only  of 
this  description. 

The  pedigrees  of  private  families  may  be 
seen  in  great  quantities  in  the  county  histories; 
they  have  in  many  cases  been  traced  by  the 
hittorian  from  the  private  deeds  and  papers  of 
the  several  .families  to  which  they  relate :  they 
are,  therefore,  of  considerable  worth.  Lei  and 
commenced  this  species  of  history  in  the  reign 
of  Henry  8.  Camden  enlarged  on  his  labours; 
then  Liambard  and  Dugdale.  The  history  of 
Warwickshire  by  the  Itist^  is  a  model  for  all' 
Others.  .  . 


Some  of  our  most  ancient  famxlS^  hare  pub- 
lished genealogies  of  their  houses,  which  are 
interesting  and  useful ;  but  the  custom  is  not 
so  common  in  this  country,  as  on  the  continent, 
whipre  peiiigrees  are  more  attended  to.  Tlie 
best,  and  the  most  comprehensive  work  of  pe- 
digrees iu  the  English  language,  was  published 
rather  more  than  a  century  since,  by  a  Scotch 
divine,  named  Anderson,  who  has  entitled  his 
work,  *' Genealogies  from  Adam  to  these 
times." 

The  best  and  mdst  comprehensive  work  of 

Eedigret*«j-in  Europe,  Is,  I  apprehend.  Moron's 
Mctionary :  it  is  in  several  folio  volumes,  and 
relates  to  the  whole  world. 

The  copies  and  calendars  of  records,  pnb- 
lished  by  the  Record  Comuiis^ioners,  are  in- 
dispensable :  they  are  in  our  library^ 

Some  few  of  the  Heralds'  Visitations  have 
been  printed ;  I  regret  they  do  not  as  yet  form 
part  of  our  library :  but  in  expressing  these 
regrets,  1-shall  take'  the  opportuuitv  of  adding, 
that  it  is  nevertheless  most  gratifying  to  ob- 
serve  how  valuable  our  library  lias  already 
become  ;  and  T  am  most  sanguine  in  believinsr 
that  it  will  eventually  be  the  most  distinguished 
lihrary  of  its  chtss  in  the  metropolis.  This 
desirable  object,  however^  which  is  to  benefit 
ycm,  (JeiitlcitK'n,  who  are  to  succeed  us,  more 
than  it  can  ever  benefit  us  who  are  your  se- 
niors, must  in  some  measure  depend  upon  the 
assistance  of  the  diembers  of  this' prof essioti  \n 
their  individual  characters;  and  I  therefore 
am  anxious  to  be  permitted  to  statie  to  idl  ivho 
feel  interested  iotlie  welfEtreof  our  profession, 
that  one  way  of  shewing  that  interest  yil^Ue 
to  assiai  in  tlie  perfecting  this  library;  hnd 
there  are  probably  many  of  you  here  who 
couhl  readily  find  toome  volumes — ^ome  manu- 
script, or  seme  duplicates— in  your  own  o<^- 
lections,  or  in  those  of  your  respective  families, 
which  would  enrich  us,  without  impoverishing 
yourselves.  In  law  works,  our  library  is  ex- 
cellent: our  wants  are  in  topography,  auti- 
quities,  biography,  and  history. 

We  have  now,'  Gentlemen,  gone  through  a 
series  of  documents  which  have  carried  us  up 
to  the  reign  of  the  Conqueror,  where  the 
genealogist  must  be  satisfied  to  end  his  la- 
bours. I  do  not  Mrish  you  to  understand,  that 
in  the  two  hours  which  we  have  dedicated  to 
this  subject  you  have  been  made  acquainted 
with  all  the  sources,  or  all  the  information 
which  the  matter  is  capable  of;  fdr  that  is,  in 
its  nature,  impossible;  and  there  are  many 
valuahle  records«-^ttfl,  for  instance,  the  Coro- 
nation Rolls— the  Placita  Rolls  of  our  several 
Courta^apd  the  Patent  Rolls,  on  which/all 
creations  and  grants  of  nobility,  titles,  honors, 
offices,  and  estates  are.re(*orded,  commencing 
respectively  in  the  years  1154,  1194,  and 
1201 — ^which  incidentally  prove  much  relative 
to  genealogy,  and  often  set  out  complete  pedi- 
grees ;  but  you  have  had  laid  before  you  the 
most  important ,  direct  genealogical  sources 
which  the  study  of  many  years  has  placed 
within  my  knowledge.  To  have  enterca  more 
minutely  into  the  investigation  would  have 
been  ill  suited  to  the  custoipary  brevity  of  .a 
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Lecture ;  but  I  trust,  that  out  of  the  Itille  which 
has  been  offerefi  to  you,  much  may  be  learned; 
and  if  a  public  Lecture  in  a  public  Hfdl  be  un- 
favorable to  the  investigation  of  the  many 
minor  and  indirect  channels  from  which  gene- 
alopcal  evidence  may  be  adduced,  it  never- 
theless affords  me  an  opportunity  of  gratifying 
myself  by  adding,  that  whatever  information  I 
have  not  now  conveyed  in  public,  I  shall  always 
feel  happy  at  giving  in  private. 


We  are  glad  of  the  opportunity  of  thus  com- 
pleting a  full  report  of  these  Lectures,  which 
we  consider  to  be  equally  practical,  learned, 
and  curious ;  and  they  are  rendered  the  more 
valuable  from  Mr.  Grimaldi  having  been  long 
engaged  as  a  Record  Lawyer,  and  therefore 
being  enabled  to  spealc  from  practical  expe- 
rience, as  well  as  laborious  research. 


DISPUTED  DECISIONS. 


PROPBRTT  LIABLE  TO  LBOACT  DUTY. 

A  RECENT  decision  of  the  late  Master  of  the 
Rolls  induces  a  few  remarks  upon  the  above 
subject.  By  the  case  of  TheAitarnep  General 
T.  Jonei,  3  Price,  368,  it  was  decided  in  the 
Exchequer  by  three  Judges,  against  Mr.  Baron 
ff^ood,  dissentient,  that  where  a  man  makes  a 
deed  of  gift,  reserving  to  himself  a  power  of 
revocation,  such  property  is  considered  as  be- 
ing in  the  absolute  power  of  the  donor,  and 
therefore  liable  to  legacy  duty.  From  a  pri- 
vate note  of  this  case,  Mr.  Baron  H^ood  is  re- 
presented to  have  treated  the  opimons  of  his 
three  learned  brothers  with  some  degree  of  ri- 
dicule, by  stating  that  they  might  as  well  call 
the  deed  a  horse  as  a  vrill.  No  great  faith  was 
ever  put  in  the  soundness  of  this  case ;  but 
coming  from  the  Exchequer,  the  Barons  may 
possibly  have  considered  the  transaction  mere- 
ly in  the  light  of  a  scheme  to  defraud  the  re- 
venue. The  result,  however,  of  this  case  was, 
that  an  eminent  conveyancer  of  the  day  sug- 
gested that  the  power  of  revocation  should  be 
reserved  by  way  of  defeazance,  which  mij^ht 
be  destroyed,  it  not  executed, — ^thns  leaving 
the  settlement  apparently  irrevocable. 

The  law,  as  stated  from  3  Price,  remained 
the  same  up  to  the  present  time,  unless  the 
case  of  Tompion  v.  Browne,  3  M.  &  K.  32, 
may  be  considered  in  anywise  to  shake  the 
doctrine.  This  case  only  varied  from  The 
Aiiorney  General  v.  Jonei,  in  that  the  funds 
were  transferred  into  the  names  of  trustees, 
which  circumstance  was  wanting  in  the  latter 
case ;  and  on  this  ground  alone  md  the  Master 
of  the  Rolls  avoid  the  baring  to  question  the 
decision  of  the  Court  of  Exchequer. 

If  we  are  to  be  bound  by  the  authority  of  The 
Atiarney  General  v.  Jones,  then,  I  conceive,  % 


posidon  of  the  Master  of  the  Rolls  is  open  to 
much  question ;  as,  to  show  that  such  distinc- 
tion as  he  has  laid  down  is  a  sound  one,  it 
must,  I  submit,  be  first  proved  that  where  a 
man  dies  possessed  of  100/.  in  cash,  and  also 
the  like  sum  in  trustees'  hands,  in  trust  for 
himself;  in  the  latter  case  the  legacy  duty 
would  not  he  payable — this  being  the  only  dif- 
ference resulting  from  the  later  case. 

That  the  money  bdng  in  the  owner's  bands 
(this  part  of  the  position,  I  concave,  wants  no 
authority),  or  in  the  hands  of  trustees,  makes 
no  difference,  appears  very  strongly  from  the 
case  decided  by  Lord  Lyndkunt  in  the  Exche- 
quer, on  the  'J2d  Nov.  1832.  On  the  marri- 
age of  Mrs.  Gholmondley  a  sum  of  20,000/. 
was  invested  in  the  names  of  trustees,  in  trust, 
in  case  of  no  children,  for  such  persons  as  Mrs. 
0.  should  appoint.  Mrs.  G.  appointed  among 
various  persons  by  will,  and  the  different  sums 
were  held  liable  to  legacy  duty.  (See  Lord 
Lyndhursi's  remarks,  Coventry  on  Stamps,  Ad- 
denda  cviii.)  The  mere  circumstance  of  trus- 
tees being  interposed,  does  not  vary  the  case : 
and  be  it  also  remembered,  that  in  this  latter 
case,  the  settlement  took  place  on  a  marriage, 
and  was  not  a  purely  voluntary  settlement. 
Without,  therefore,  a  power  of  revocation  is 
not  a  general  power,  I  conceive  the  dbtinction 
taken  by  the  Master  of  the  Rolls  cannot  carry 
much  weight  with  it.  That  his  opinion  was 
against  the  decision  of  the  Court  of  Exchequer 
may  be  inferred  from  resting  his  decision  upon 
so  trifling  a  distinction,  if  a  distinction  it  can 
be  called.  In  either  case,  the  donee,  with  no- 
tice of  the  benefit  intended,  as  against  the 
Crown,  is  in  an  equally  good  situation  after 
the  death  of  the  donor.  It  must  be  admitted, 
that  during  the  lifetime,  the  want  of  the  inter- 
position of  a  trustee  makes  a  very  material  dif- 
ference ;  but  such  difference  does  not  inter- 
fere with  the  present  question,  as  it  only  a- 
mounts  to  this — that  if  no  trustee  be  inter- 
posed, the  Courts  will  not  interfere  in  favour 
of  the  donee,  agunst  a  donor  wishing  to  set 
aside  his  gift ;  but  this  defect  has  no  weight 
further  than  against  the  donor  himself.      M. 


RE.ADMISSION  OF  ATTORNEYS. 
On  the  last  day  of  Hilary  Term,  1836. 


Adam,  Thomas,  late  of  Bradford,  York ;  now 
at  North  Gate,  Newark,  Nottingham. 

Alfred,  William,  late  of  Chelmsford  ,*  now  of 
12,  Southampton  Buildings. 

Allen,  George,  late  of  Chester ;  now  of  Cha- 
pel Street,  Liverpool. 

Bade,  William,  of  West  Grimstead,  Sussex. 

Easton,  Thomas,  formerly  of  Lambeth  Road  ; 
afterwards  of  Agnes  Place ;  now  of  9,  CMd 
Church  Yard,  ffackney. 

Everingham,  James,  late  of  Bartlett's  Build- 
ings ;  now  of  Upper  Holloway. 

Fi^t,  Langford,  late  of  Launceston,  Cornwall ; 
now  of  Plymouth,  Devon. 


Attorneys  to  be  Re»ttdmUted»'^8eleetum9  jreim  Carreapondence. 
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Gowland,  Richard,  32.  Norfolk  Street ;  for- 
merly of  Gloucester  Street,  Bloomsbury. 

Green,  William,  JLiiverpool. 

Green,  Heniy  Gibson,  late  of  1,  Staple  Inn ; 
now  of  3,  Cold  Harbour  Lane,  CamoerwelL 

Harling,  John,  Lancaster. 

Hemington,  John,  West  Felton,  Salop ;  for- 
merly of  Oldbury,  Hales  Owen,  Salop. 

Henson,  William  Smith ;  formerly  of  Upper 
Stamford  Street ;  now  of  13,  Strand. 

Hodge,  Charles,  Birminj^ham. 

Hunter,  Abrahau),  Newcastle-upon-Tyne. 

Knowles,  James,  Kendal  Green,  Harrow  Road. 

Leighton,  Thomas,  late  of  Gloucester ;  now  of 
12,  Southampton  Buildings. 

Makinson,  Titus,  late  of  Manchester;  now  of 
Blackburn. 

Marchant,  Henry,  16,  Theobald's  Road. 

Miller,  George,  late  of  Dudley,  Worcester; 


now  of  34,  Northampton  Street,  Walcot, 
Somerset. 

MuHineton,  Henij,  late  of  Philpot  Lane;  now 
of  Wellington  Place,  Wandsworth  Road. 

Palmer,  John,  Cole«hill,  Wanvick. 

Parry,  James,  Aberdovey,  County  Merioneth, 
and  of  Abery«twith,  Cardigan. 

Powell,  John  Withers,  Lenham,  County  Kent. 

Savill,  Joseph,  formerly  of  Chelmsford,  then 
of  Halstead,  and  late  of  Long  Melford,  Suf- 
folk; now  of  Colchester. 

Slater,  Isaac  Faulkner,  heretofore  of  Birming- 
ham ;  lastly  permanently  residing  at  Soho 
Hill,  Handsworth,  Stafford. 

Thompson,  George,  late  of  2,  Staple  Inn, 
London ;  now  of  1,  Fumival's  Inn. 

Wheeler,  Thomas,  Fulham  Lane,  Hammer- 
smith. 

Wiseman,  Wlliam,  late  of  Guildford  Street ; 
now  of  Blandford,  Dorset. 


SPECIAL  NOTICES  OF  ADMISSION  IN  THE  KING'S  BENCH. 

Clerki^  Names.  To  whom  articled, 

Robinson,  Charles  Barrington,21«Pftrk  Road,    Alfred  Robinson,  17,  Orchard  Street,  Port- 


Regent's  Park. 
Thorn,  William,  Bucklersbury. 


Thompson,  Thomas,  of  Bishopwearmouth. 
Wallis,  Charles  William,  34,  Brudenell  Place, 
New  North  Road. 


man  Square. 

Henry  PVe,  South  Lincoha ;  assigned  to  Wil- 
liam Humphrey  Pilcher,  New  Broad  Street; 
assigned  to  William  Duncan  Cramond,  New 
Broad  Street ;  reassiffned to W. H. Fdcher. 

Frederick  Horn,  Sunderland. 

Henry  Aston,  2,  New  Broad  Street. 


To  he  admitted  on  the  last  day  of  Hilary  Term. 


SOLICITORS  TO  BE  ADMITTED  IN  CHANCERY, 
The  day  after  Hilary  Term,  IS36. 

TOWN. 

Clerhs*  Names.  To  whom  articled. 

Bywater,  John  Ingram,.  23,  SackvUle  Street.       Ralph  Colley  Smith,  Lincoln's  Inn. 

COONTRT. 

Overton,  John  Jefferson,  of  Fakenham,  Norfolk. 

If  any  reason  is  known  to  exist  whv  any  of  the  above-named  persons  should  not  be  admitted, 
communication  may  be  made  to  the  Secretary  of  the  "  Incorporated  Law  Society." 


SELECTIONS 
PROM  CORRESPONDENCE. 


FUGrriTB  DEBTOBS. 

To  the  Editor  tf  the  Legal  Observer. 

Sir, 

A  detdre  to  contribute  my  mite  to  the  diffu- 
sion through  your  |^ublication  of  professional 
information,  which  is  not  to  be  obtained  else- 
where, induces  me  to  draw  the  attention  of 
your  readers  to  the  result  of  the  foUomng 
case,  which  shews  that  fugitiTC  debtors  may 
in  some  cases  at  least  be  followed  and  sued  in 
France  with  success. 

On  the  Idth  of  August  1834,  Mr.  Barber  made 
an  application  to  the  Lord  Chancellor,  in  a 
cmue  wherein  Christian  Dill  of  Oxford  Street, 


baker,  and  others,  were  plaintiffs,  and  John 
Quenell  was  defendant,  and  stated  that  the 
defendant  many  years  ago  administered  to  the 
estate  of  Andrew  Quenell  deceased,  who  left 
a  blind  widow  and  three  children,  and  took 
possession  of  and  carried  on  his  business — 
that  the  plaintiffs  filed  a  bill  in  the  year  1809, 
and  after  many  years  investigation  an  order 
was  made,  that  the  defendant  should  pay  into 
Court  a  sum  of  17,000/.  but  the  defendant  be- 
ing  in  France,  and  consequ^nUy  out  of  the 
jurisdiction  of  the  Court,  Mr.  Efarber  moved 
that  the  order  might  be  varied  by  ^rectiuff 
the  sum  to  be  paid  to  the  plaintiffs,  by  which 
means  they  would  be  enabled  to  proceed  in  the 
French  Courts  for  the  recovery  of  the  sum  in 
question.  His  Lordship  directed  the  order 
to  be  made  as  prayed  tor,  and  I;have  ktely 
learnt  that  the  money  was  in  consequeace 
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actnally  recovered  from  Quen^  in  one  of 
the  French  Courts. 

This,  even  with  repaid  to  suits  in  Equity, 
!s  important ;  but  does  not  the  inquiry  neces- 
sarily follow,  whether  judgments  at  Law  may 
not  oe  equally  available?  P. 


MUNICIPAL      REFORM      ACT. — ELECTION      OP 
MAYORS. 

Sir, 

Having  seen  a  question  agitated  in  the  pa- 
pers lately,  upon  the  election  of  Mayors  for  the 
different  Boroughs,  I  am  iuiluced  to  trouble 
you  with  the  fuliuwiiig  observation. 

If  the  act  be  curet'ully  perused,  no  directions 
are  found  to  exist  as  to  the  mode  for  the  elec- 
tion of  the  Mayors  un(U:r  the  new  system. 
But  how  far  may  not  the  election  take  place 
under  the  first  section  uf  the  act,  which  enacts 
that  all  statutes,  usages,  &c.  tncnnsk/ent  und 
contrary  to  the  act,  should  be  repealed,  annull- 
ed, &c.  ? 

The  word  "  inconsistent**  would  certainly 
give  a  power  to  the  aldermen  to  choose  the 
new.  mayors ;  for  the  old  custom  of  so  choosing 
them  is  not  inconsistent  with  the  provisions  of 
the  act,  iinee  there  it  no  mode  pointed  out  where- 
with it  can  be  inconsistent ;  therefore  I  pre- 
sume that  notwithstanding  the  doubts  of  many, 
and  among  them  of  a  gentleman  of  the  bar  of 
high  standing,  whose  opinion  upon  the  subject 
has  been  taken,  and  which  was,  that  he  did  not 
see  how  there  could  be  any  mayor  under  the 
act,  such  doubts  are  rather  preihature.  At  all 
events  the  words  referred  to,  and  not  noticed 
iu  the  opinion,  deserve  consiUeraitioa. 

Perhaps  some  of  your  correspondents  may 
feel  disposed  to  take  up  the  question  pro  bono 
puUieo.  W.  F. 


SUPERIOR  COURTS. 


lortur  CommufiEffoner^'  (Inurt 

AGREEMENT.  ^SPECIFIC  PERFORMANCE- 
EVIDENCE. 

Circumstances  in  which  specific  per/brmance 
qfan  agreement  is  dtf creed  itgninst  parties, 
who  denied  aii  knowledge  of  the  agreement 
being  made  on  their  behalf  by  their  partner. 

The  examination  of  this  partner^  after  the 
dissolution  of  the  partnership  ^  held  inadmis- 
sible to  prove  the  agreement. 

This  was  a  suit  instituted  for  specific  per- 
formance of  an  agreement  to  purchase,  which 
the  Flee  €hancellf/r  decreed  with  costs*  and 
interest  on  the  purchase  money.  This  was  an 
apneal  from  his  Honor's  decision. 

Mr.  Knightt  Mr.  fFigratm,  and  Mr.  Aoc, 
in  support  of  the  decree  below — the  appeal 
being  {gainst  the  whole  decree. — ^The  plaintiff 
was  the  executor  of  one  Bland,  who  ueld  an 
agreement  for  a  leasee  from  Mr.  Spencer  Stan- 
Itope,  of  some,  iron- works,  at  bilkstone^  in 


Yorkshire,  which  he  agreed  to  sell  for  lOOO/. 
to  Messrs.  Grsiiam  and  Hartopp.  They  ac- 
cepted the  title  and  entered  into  possession. 
They  had  iron-works  at  that  time  at  Milton, 
about  six  miles  from  Silkstone.  Hartopp  be- 
came a  bankrupt,  and  the  Messrs.  (iraham  re- 
fused to  perform  the  agreement,  alleging  that 
the  sume  had  been  entered  into  by  Hartopp  ou 
his  own  account,  without  their  privity,  and  that 
the  partnership  between  them  and  him  was  re- 
stricted to  the  iron-works  at  Milton,  to  whicii 
their  joint  liabilities  also  were  restricted.  Har- 
topp was  examined,  and  his  depositions  proved 
that  the  Messrs.  (iraham  were  cognizanruf  tl.e[ 
contract,  and  sanctioned  it.  The  same  waai 
proved  by  the  fact  of  the  partnership  accounts 
including  the  expenses  at  Silkstone,  as  well  as 
the  expenses  at  Milton;  and  also  f)y  a  lou^ 
correspondence  between  the  parties  fr<m)  18'J5« 
when  the  contract  was  made,  down  to  1H29. 
when  Hartopp 's  retirement  dissolved  the  part- 
nership. 

Mr.  Jacobs  for  Messrs.  Graham,  the  ap- 
pellants.— ^l^he  agreement  for  this  lease  was 
made  by  Hartopp  alone,  who,  without  the 
knowledge  or  consent  of  the  appellants,  re- 
moved a  large  portion  of  the  property  belongs 
ing  to  the  Milton  works  to  Silkstone  Mills; 
That  was  the  reason  that  the  mention  of  Silk- 
stone 80  often  occurred  in  the  accounts  and 
correspondence.  The  appellants  had  been  all 
along  ignorant  that  Hartopp  was  carrying  on 
the  works  at  Silkstone  in  the  name  of  the  part- 
nership, and  as  soon  as  thev  discovered  that 
they  stopped  the  works.  Inhere  was  also  a 
preliminary  objection  to  the  contract  as  biud- 
mg,  inasmuch  as  there  was  nothing  to  pur- 
chase, the  v.*ndor  having  only  a  promise  of  a 
lease. 

Sir  C.  C.  Pepys,  Chief  Lord  Commissioner. — 
The  defendants  were  the  partners  of  Hartopp 
in  the  Milton  Iron- works  in  the  year  1825,  but 
being  also  agents  in  London  for  several  iron 
manufacturers,  they  did  not  permit  their  names 
to  appear  in  the  partnership  transactions,  and 
the  works  at  Milton  were  carried  on  in  the 
name  of  the  firm  of  Hartopp  and  Co.  Mr. 
Hartopp  thinking  that  the  blast  furnace  erected 
by  Bland  at  Silkstone,  which  was  within  six' 
miles  of  Milton,  would  be  a  great  acquisition 
to  the  works  at  the  latter  place,  entered  into 
an  agreement  for  the  purchase  thereof  from 
Bland  for  1000/.,  in  March  1825.  Possession 
was  taken  by  Hartopp  with  the  knowledge,  as 
it  was  alleged,  of  the  defendants ;  but  the  pur- 
chase money  was  not  paid,  and  Hartopp  be- 
came  bankrupt.  The  questions  were,  there- 
fore, whether  the  defendants,  his  solvent  part- 
ners, recognized  the  contract  to  purchase,  and 
whether  the  contract  was  such  a  one  as  the 
Court  would  enforce.  With  rej?pect  to  the 
first  question,  the  defendants  admitted  that  in 
1827*  the  worics  at  Silkstone  were  carried  on 
for  the  benefit  of  the  firm,  but  they  denied  all 
knowledge  of  the  contract  of  1825.  The  de> 
fendants  ought  to  have  shewn  by  some  evidence 
at  what  time  it  was  that  they  became  aware  of 
the  contract ;  but  they  did  not  offer  any  such  . 
evidence.    The  dealings  of  the  firm  with  the. 


Superior  Courts:  Lords  Commissioners ;  King's  Bench  Practice  Cofuri, 


813 


"wbtks,  prov*»d  J'lcyond  a  doiilit  that  the  de-' 
fendants  must  have  been  acquainted  wiih  the 
contract  between  Hartopp  uud  Biuud  hs  early 
as  18J5. 

With  respect  to  the  second  que^^tion,  whe- 
ther this  was  a  contract  which  the  (>onrt  could 
enforce:  it  was  staid  to  be  a  contract  to  pur- 
chase iron-works  at  Si'kstonc,  where  there 
was  nothing'  to  purchase  except  the  bhist  fur- 
nace. But  it  was  clear  from  the  evidence  that 
the  defenilanti?  were  well  aware  of  the  nnture 
of  the  interest  which  they  by  their  partner  pro- 
posed  to  purchase  ;  for  negotiations  hud  been 
entered  into  between  the  firm  and  }>\r.  Spencer 
Stanhope,  the  owner,  as  to  the  amount  per 
acre,  which  was  to  be  ^nyen  for  the  iron  atone. 
It  was  the  opinion  of  his  Lordship,  upon  both 
points,  ihat'the  appeal  should  \)2  dismissed, 
with  rosts.  He  wisiied  it  to  be  understood 
that  he  came  to  this  conclusion  without  any 
reg.rdto  Uie  evidence  ^iven  hv  Hartopp,  to 
the  Hdmissibility  of  which  a  well  founded  ob- 
jecrion  was  raiss'ecl  in  the  ar<rumeiit  » 

Sir ./.  B.  Roxanqttrt  concurreil  in  the  jndif- 
ment  delivered  by  his  brother  Commissioner, 
and  saiil,  that  in  makiD[(  up  his  mind  on  the 
cmestions  under  appe.d,  he  had. alto;. ether  ex- 
cluded from  his  consideration  Hartopp's  cvi- 
deuce.*     • 

IFhetil  V.  Gruhtim.  Westminster,  Nov.  7, 
and  Lincoln's  Inn  Hall,  Sittings  after  Michael- 
mas Term,  IbJS. 


was  sworn  that  the  defendant  iras  seen  alive 
within  twelve  days,  and  a  case  was  cited  where 
a  louifer  periori  having  elapsed,  the  Court 
granted  the  rule. 

t^utteptn,  J — You  may  take  vonr  rule. 

Rule  granted.— /'A»//™  v.  fTatert,  H.  T. 
iai6.     K.  B.  P.  C. 


JUnG.MENT  AGAINST  THE  CASOAL  EJECTOR.— 
SERVICE  OP  NOTICE  OF  DECLARATION  ON 
DEFENDANT'S  SON. 

fn  nectmentj  a  srrvke  0/  the  notice  of  de* 

cFnrntwn  on  thi*  dcfeHfhtnt*9  sort  on  the  pre^ 

tnhes,  if  it  shuU  uppeor  thni  it  after U'ards 

came  to  the  defendanVi  possenion,  ttill  he 

ffood. 

This  was  a  motion  for  judgment  against  the 

casual  ejector.    It  appeared,  from  the  affidavit 

on  which  1  he  motion  was  made,  that  the  notice 

of  declaration  was  served  on  the  defendant's 

son  on  the  premises,  and  its  contents  explained 

in.ibe  usual  ivay.    The  defeudant^s  attorney 

wus  afterwards  seen  with  the  notice  in  bis  pos^ 

session. 

Putteaon,  J.,  granted  the  rule. 
Rule  gran  ed— />(/«'  v.  £tof,  H.  T.  1836. 
K  B.  P.  C. 


flinfi'i^  33cncti  t^f^^ttcc  Court. 

JU1>GE*S  ORUER. — APPHCATION  TO  p:T  A9IDB 
JLDGE'S  ORIiER. — LAI'SE  OF  TIMK. 

y^«  (tpplicntion  to  sft  aside  u  Jttdfrt^M  ordtrr^ 
hav-ufr  b^en  drfprred  froin  thu  month  of 
October  to  the  January  following,  was  held 
to  he  too  late. 

This  was  a  motion  for  a  rule  to  set  aside  an 
order  made  by  Mr.  Justice  Bosnm/ae/t  so  f.ir 
iiack  as  the  month  of  tKiober  last.  The  afB- 
davit.  on  which  the  motion  was  made,  stated 
that  a  uiat<:rial  witness  had  been  ill  since  (he. 
^  order  was  made,  aud  that  the  present  rule 
could  not,  ill  consequi'nce,  be  applied  for 
earlier. 

Pattf^son,  J.,  thought  that  loo  lone?  a  period 
had  been  suffered  to  ciapse. 

Rule  refused.  —  Granhy  v.  Froitd,  H.  T. 
1836.    K.  B.  P.  C. 


JUDGMENT  ON  AN  OLD  WARRANT  OF  ATTOR- 
NEY.— DEPENDANT  ALIVE  WITHIN  TWELVE 
DAYS.  ■ 

On  an  application  for  leave  to  entrr  upjudg- 
went  on  an  old  tear  rant  of  attornet},  pi  oof 
of  thp  defendant's  having  hfen  seen  alive 
trithin  twelve  dttps,  is  sufficient  'to  catitU 
iJie  plaintiff  to  the  rule. 

This  was  an  application  for  leave  to  enter  up 
judgment  on  an  old  warrant  of  attorney.    It 


a  See  on  this  point  the  case  of  Prichnrd  v. 
Draper^  IRuss.  «  Mylne.  200;  and  S.  iZ,  on 
appeal,  2  Clark  &  Finnelly.  37?^,  3!»2. 


DEBT.— COGNOVIT. —  BREACH  OF  FAITH.t— 
ENTRY  OF  FINAL  JUDGAIENT. 

/in  action  having  been  brought  for  Hebt  qnd 
sculf'd  hif  c*ins*^nt  of  both  parties^  butjudg- 
iHi'sit  having  been  entt;rt'd  up  by  the  fduin- 
t'ff*  contrary  to  good  faith,  thf  Court  trill 
grunt  a  raltf  to  set  aside  thejudgtnent. 

This  was  an  a}i|UicatioD<  for  &  rule  to  shew 
cause  why  judgment  signed  by  the  plaintiff's 
attorney  sh  on  Id  not  be  sec  aside,  and  the  costs 
of  the  present  application  paid.  It  appeared, 
that  an  action  was  brought  by  the  plaintiff 
which  was  setilcil  by  a  vognovit,  by  which  the 
money  sued  for  and  costs,  were  agreed  to  be 
paid  by  instalments.  At  the  same  time  an 
undertaking  Wds  given  to  the  defendant  that 
on  the  whole  of  the  instalments  having  been 
paid  the  inguovit  should  be  void,  and  satisfac- 
tion entered  up  Tor  the  coots  aud  debt.  No^ 
wiihstatiding  this,  however,  notice  had  been 
•riven  to  the  defendant  to  tax  the  costs,  and 
final  judgment  ha<l  been  enUred  up. 

Pattf'so/t,  J.,  granted  the  application. 

RuIp  granted.— -5/;^r//fj  v.  Short,  H.T.'  1836. 
K.  B.  P.  C. 


JI7DGMENT  AGAINST  CASUAL  EJECTOR —RE- 
FUSAL OF  DEFENDANT  TO  RECEIVE  NOTICE. 
— SUBSEQCENT  SEI^VICfi  ON  THE  SON  OF 
THE  DEFENDANT  ON  THE  PREMISES. 

Jf  the  defenthnt  shall  have  refused  to  open 
the  door  to  reeeite  the  t/nttice  of  dfclaru' 
tion,theo**nfentsoftrhivh  leere  eaplaified 
to  her,  sttbsetfuent  service  if  the  notice  on 
her  JVA  on  the  premises,  will  be  sufficient 
t9  entitle  the  pluintijf  to  a  rule  io  shew 
.  ctiuse^ 

A  motion  was  made  for  judgment  agaiust 
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the  casual  ejector.  From  the  affidavit,  it  ap- 
peared, that  the  deponent  had  gone  to  the 
premises  for  the  purpose  of  serving  the  notice 
on  the  tenant  in  possession,  whose  name  was 
Elizabeth  Morgan.  On  his  knocking  at  the 
door,  however,  she  answered  him  from  within, 
and  revised  to  open  the  door.  The  papers 
were  explained  to  her,  but  she  went  away,  and 
refused  to  receive  them.  Her  son  was  after- 
wards served  with  a  true  copy  of  the  notice, 
on  the  premises,  and  the  deponent  stated,  that 
he  believed  he  lived  with  his  mother. 

Paiieson,  J.  said,  if  the  notice  had  been  put 
under  the  door  at  the  time  the  mother  was  pre- 
sent, it  would  have  been  sufficient.  As  it  ap- 
peared she  had  had  notice  of  its  contents, 
however,  a  rule  to  shew  cause  might  issue. 

Rule  to  shew  cause  granted. — Doe  d.  Grimes 
v. /J<wr,  H.  T.  1836.    K.B.  P.C. 


prisoner's  dischargb  undbr  small  dsb- 

tors'  act. — ^NOTICB  OF  PBRIOD  TO  APPLY. 

On  an  application /or  the  Recharge  ofapri- 
toner  under  the  Small  DebtorrAct,  notice 
having  been  given  of  the  intention  to  apply 
on  the  laat  day  of  the  prece^ng  eemt,  the 
Court  will  not  grant  the  rule. 

This  was  a  motion  for  a  rule  for  the  dis- 
charge of  a  prisoner  under  the  Small  Debtors* 
Act.  The  affidavit  stated  that  the  defendant 
had  been  in  custody  for  twelve  month?,  and 
that  the  plaintiff  was  served  with  the  usual 
notice.  The  notice,  however,  stated  that  the 
application  would  be  made  on  the  last  dav  of 
last  term,  or  as  soon  after  as  counsel  coula  be 
heard. 

Patteton,  J.,  thought  that  the  plaintiff  might 
have  been  misled,  and  fresh  notice  should  be 
given. 

Rule  refused.  —  Jameson  v.  ^est,  H.  T. 
1836.    K.B.P.G. 


PLBADING.  —  STRIKING  OUT  COUNTS. —  USB 
AND  OCCUPATION. — PENALTY. — LANDLORD 
AND  TENANT. 

^here  the  Court  will  not  interfere  to  order 
counts  to  be  struch  out  of  a  declaration. 

This  was  an  application  to  strike  out  one  of 
two  counts  from  a  declaration,  under  these 
circumstances : 

The  first  count  was  framed  on  the  II  G.  2, 
c.  19,  s.  18,  for  the  recovery  of  double  rent. 
The  second  count  was  for  use  and  occupation. 

The  Court  was  of  opinion  that  there  was  no 
objection  to  the  plainuff  framing  his  declara- 
tion in  this  way.  It  did  not  seem  to  come 
wiUiin  the  meaning  of  the  rule  of  court  by 
which  counts  may  t^  struck  Out. 

It  was  then  urged,  that  by  the  pkuntiff*s 
particulars  it  appeared  that  the  action  was 
brought  for  the  double  value  pursuant  to  the 
statute  only. 


The  Courts  however,  said,  that  the  par- 
ticulars made  no  difference  in  the  case,  be- 
cause the  plaintiff  might  afterwards  amend  his 
particulars,  and  claim  only  single  rent. 

The  case  of  Lawrence  v.  Stephens^  3  DowL 
777f  was  cited  in  support  of  the  application. 

Tlie  Court  said,  that  that  decbion,  although 
in  favor  of  the  present  application,  was  wrongly 
decided,  thougn  correctly  reported. 

Rule  refiistd.'-Thorntun  v.  Whitehead,  H. 
T.  1836.    Excheq. 


CHANCERY   SITTINGS. 
Hilary  Term,  1836. 


MOan  4e  l.or)r  CimuUar. 

At  Westminster. 

Tuesday 
Wednesday 

-  Jan.  19 1  Appeals  and  Rehear- 
.       .  20/            ings. 

Thursday 

Friday  - 

Saturday 

Monday 

Tuesday 

Wednesday 

-  21  xThe  Skinners'  Co.  r. 
.  22  /  The  Irish  Society. 

-       .231 

.  25  (  Adiourned    Lunatic 

-  26  \     Petitions,  and  Ap- 
.        .27-'     peals. 

Thursday 

oo/ Appeal  Motions,  and 
•        •  ^^\     Motions. 

Friday  - 
Saturday   - 

-  29  \  Appeals  and  Rehear- 
-30/            ings. 

Monday     • 

Feb     1  /  -APP^  Motions,  and 
1          Motions. 

Since  the  preceding  list  was  issued,  the 
cause  of  The  Shinnere^  Co.  v.  The  Irish  Society 
has  been  postponed  till  after  Term  ;  and  the 
Adjoumea  Lunatic  Petitions  and  Appeals  only 
will  be  taken  till  Wednesday,  Jan.  2/. 


NEW  REGULA'nON  OF 
FEES  ALLOWED  ON  TAXATION. 


FBBS  TO  CLBBK8  OF  COUNSBL. 

SoMB  question  having  arisen  upon  the  sub- 
ject of  fees  paid  to  the  clerks  of  counsel, 
and  some  of  the  clerks  having  made  a 
claim  of  a  per  centage  upon  the  fees  paid 
to  counsel,  the  Taxing  Officers  think  it 
right  to  state  that  no  claim  of  the  kind  can 
be  allowed,  and  that  such  payments  have 
always  been  gratuitous  only. 

In  this  view  they  consider  themselves 
authorized  to  allow  only  as  under,  accord- 
ing to  the  directions  which  they  have  re- 
ceived from  the  Judges. 


Fees  to  Counsels*  Clerks. — Answers  to  Queries. 
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On  Briefs,  Cases,  SfC.  : 

Upon  a  fees  of —  £.   s.   d. 

1  guinea  and  under  5  guineas  0     2     6 
5  guineas  ...   10   guineas  050 

10 20    ...  0  10     0 

20     .....    30    ...  0  15     0 

30 50    ...  1     0     0 

On  50  guineas 15     0 

And  above  50  guineas,  the  Taxing  Of- 
ficer must  exercise 'his  discretion. 

On  Consultations  : 

s.  d. 

{Senior  clerks 7     6 
But  if  the  room  is  paid  for  by 
the  party,  the  clerk's  fee  is  .     5     0 
Junior  clerks 2     6 

On  general  retainer  .     .     .     .  10     6 
On  common  retainer      ...     2     6 

On  conference 5     0 

The  same  scale  must  apply  equally  in  cases 
of  attorney  and  client,  as  cases  of  party 
and  party. 


[The  former  fees,  under  the  directions  of 
Hilary  vacation  1834,  and  which  came  into 
operation  on  the  15th  March  1834,  were 
as  foUow : 

8.  d. 
Upon  a  fee  under  10  guineas  ..26 
10  guineas  and  under  20  guineas  .  5  0 
20  guineas  and  upwards  ....  1 0    0 

Ed.] 


ANSWERS  TO  QUERIES. 


VOL. 


Ijtto  of  latOilorti  xtitr  emxnU 

DISTRAIMIVO    CATTLB. — BANKRUPTCY. 

10.  p.  320. 

A  landlord's  ri^ht  to  distnun  cattle  agisting 
upon  the  lands  held  of  him  by  a  tenant,  is  un- 
contested, and  it  has  even  been  so  decided 
where  the  beasts  were  put  in  by  the  consent  of 
the  lessor,  and  licence  of  the  lessee.  Wood- 
f«U*s  Land,  and  Ten.  473,  7th  ed.  The 
question  is  then  only  between  the  landlord  and 
assignees ;  and  in  page  476  of  the  same  work, 
it  appears  that  a  landlord  having  a  legal  right 
to  aistrain  goods  while  they  remain  on  the  pre- 
mises, for  one  year's  rent,  the  issuing  a  com- 
mission of  bankruptcy  against  the  tenant,  and 
the  messengers'  takmg  possession  of  these 
goods,  will  not  hinder  the  landlord  from  dis- 
training for  rent.  F. 


Cotnnuiti  ftafD. 

MAGISTRATES.      P.  135. 

By  5  0.  2,  c.  18,  no  practising  attorney  is 
capable  of  acting  as  a  justice  of  the  peace  for 
any  county ;  and  by  18  G.  2,  c.  20,  the  qualifi- 
cation of  every  justice  (except  as  therein  is  ex- 
cepted,) is  a  clear  estate  of  100/.  per  annum. 

Ii.  S. 


practice. 

AFFIDAVIT   OF    ACKNOWLEDGING    DEEDS.      P. 
136. 

The  affidavit  verifying  the  certificate,  is  sel- 
dom on  stamped  parchment.  It  is  stated  in 
Mr.  Hayes's  Treatise  on  Conveyancing,  p.  251, 
that  the  affidavits  not  being  like  affidavits  as  to 
fines  made  in  a  suit,  must  be  stamped.  The 
Stamp  Act,  55  G.  3,  c.  184,  enacts,  that  an 
affidavit  not  made  for  the  immediate  purpose 
of  !>eing  filed,  read,  or  used,  in  any  court  of 
law  or  equity,  shall  be  charged  with  duty,  and 
exempts  from  stamp  duty,  an  affidavit  re- 
auired,  or  authorized  by  law,  to  be^  made  be- 
fore any  commissioner  or  commissioners  ap- 
pointed, or  to  be  appointed,  b3r  act  of  parlia- 
ment. I  think  that  the  affidavit  verifying  the 
certificate,  may  be  considered  as  an  affidavit 
made  for  the  immediate  purpose  of  being  filed 
in  a  court  of  law.  If  it  is  not  bo  considered, 
as  the  commissioners  before  whom  the^  affida- 
vit is  sworn  are  appointed  by  act  of  parliament, 
the  affidavit  is,  I  think,  exempted  from  duty. 


ILafD  ot  9rojpertfi  anV  C0nd(fixnrin2. 

LEGACIES  TO  EXBCUTOBS.      P.  104. 

1.  The  presumption  arising  from  the  leading 
cases  on  this  point  is,  that  where  legacies  in 
equal  proportions  are  given  to  executors  ap- 
parently as  such,  and  no  relationship  exists 
between  them  ^d  the  testator,  to  induce^  a 
contrary  inference,  then  the  legacies  are  in- 
tended as  a  reward  for  services  done,  and  not 
giving  the  executors  a  title  to  them  unless 
they  prove,  and  act  in  their  appointed  capaci- 
ty. Piggott  V.  Green,  6  Sim.  72.  Reference 
to  which  case,  and  to  Leg.  Obs.  Vol.  10,  p.  305, 
where  this  doctrine  is  fully  treated  of,  will 
make  it  appear,  that  the  executors  in  the  case 
put,  would  not  be  entitled.  T.  L.  J. 

2.  If  a  legacy  be  left  to  ^.  as  executor,  whe- 
ther expressly  lor  hb  care  and  trouble  or  not, 
he  must  either  act,  or  distinctly  shew  his  in- 
tention to  act,  before  he  shall  become  entitled 
to  it.  Toller's  Executors,  347,  citing  3  Bro. 
Cha.  Rep.  95;  3  Ves.  lun.  148;  4  Ves.  jun.  312; 
13Ves.  jun.417.  In  this  case  neither^,  nor  C. 
appears  to  have  acted,  or  shewn  such  intention ; 
and  it  therefore  would  appear  from  the  above 
authority,  that  the  legacy  to  them  is  void. 
The  proving  the  will,  however,  is  by  no  means 
the  only  way  in  which  they  may  have  shewn 
their  intention  to  act.  P* 
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Queries,—  Editor  9  Letter  Box. 


QUERIES. 


^racttrr. 

GAME  LAWS. — INFORMATION. 

Does  the  dOth  sec.  of  the  late  Game  Aet  (1 
h  *2  W.  4,  c.  .'^2)  authorke  any  person  to  lay 
un  information  against  a  trespasser,  or  only 
the  tenant  or  party  entitled  to  tne  iratnc  ? 

C.W.T. 


AMERICAN  COURTS. 

Will  the  American  Conrts  act  upon  a  judg- 
hicnt  ol>taincd  in  the  C<uirt  of  Kinpf's  Bench 
lip.re  asrainst  a  defen'lant,  who  between  the 
commencement  of  the  action  and  ihettigiiins^ 
of  final  judgment,  departs  from  this  country 
to  America  ?  and  if  so,  what  are  the  necessary 
atcps  to  be  taken  ?  Probably  some  of  your 
correspondents  mny  be  practically  conversant 
with  the  rei]uisite  proceedings  in  such  a  case, 
and  will  communicate  them  for  the  advantage 
of  others,  as  well  as  1'.  P.  ('. 


Common  &afD. 

COLONIAL  GRANT. 


the  rents  and  to  give  receipts,  in  the  same  mun- 
ner  as  he  the  hnshantl  could  have  done.  Are 
not  the  trustees  in  any  event  the  only  parties 
to  receive  the  rents  ?  and  is  not  the  power  of 
attorney,  given  by  the  husband,  a  nullity,  be 
having  no  power  himself  to  receive  the  rents 
except  from  the  trustees  ?  One  of  the  trustees 
has  hitherto  received  the  rents  and  paid  them 
over  to  the  wife.  F. 


'  In  the  year  1818  or  1819,  a  person,  for  ser- 
vices done  to  government,  obtained  from  them 
an  extcni<ive  grant  of  land  in  a  distant  colony. 
He  obtained  possession  on  a  Friday,  and  on 
the  Sunday  after  he  died.  The  heir  being 
theii  an  infant,  and  the  guardian  neglecting  to 
take  possession,  a  stranger  enters  on  the  land, 
and  has  to  the  present  time  the  possession. 
The  heir,  being  now  near  of  age,  wishes  to 
know  how  he  can  oust  the  wrongful  possessor, 
und  obtain  the  possession  himself. 

A  Fribnd. 


LEGACY.— TIME  OP    VESTING. 

A  testator  by  his  will  gives  a  legacy  in  the 
following  words:  "  1  «ive  and  bequeath  to  A. 
B.  such  t>um  as  shall  be  equal  to  the  value  of 
4000/.  stock  in  the  five  per  cent,  navy  bank 
annuities,  at  the  expiration  of  six  months 
next  after  the  decease  of  my  wife."  To 
what  part  of  the  sentence  do  the  words  **  at 
the  expiration  of  six  months  next  after  the 
decease  of  my  wife"  apply  ?  And  does  the  lega- 
cy become  vested  on  the  death  of  the  testator, 
or  not  until  six  mouths  after  the  wife's  death  ? 

S.  H. 


THE  EDITOR'S  LETTER  BOX. 


TAXES  ON  LAW  CHAMBERS. 

.  Are  law  chambers,  without  any  part  of  them 
being  use^l  us  s1(*cping  apartments,  subject  to 
the  window  tax  ?  They  arc,  I  think,  illegally 
charged  with  it.  L.  $. 


'    Hah)  of  13r0prrt2t  anlr  Condcjianctng. 

TRUSTEES. — POWER  TO  RECEIVE  REXTS. 

^.,  a  lady,  was  possessed  of  freehold  and 
leaaoliold  {»n>pcrty  r  tipon  her  marriage  with 
y?.,  she  conveye  I  the  wliole  <if  it  to  trustees, 
with  an  intention  i»f  securing  to  herself  the 
interest  for  liie.  The  hiisbunfl  became  a  bank- 
rupt, and  left  the  counirv,  but  before  the  act 
of  bankruptcy,  assigns  all  bis  interest  by  way 
of  mortgage  to'  €.  and  />.,  and  by  the  same 
deed  g  ves  a  power  of  attorney  to  C.  to  receive 


The  Pocket  Volume,  which  we  annoiiueed 
last  week,  will  be  to  the  Solicitor  and  Man  of 
Busiuess  what  the  Circuit  Books  are  to  the 
Barrister :  it  will  supply  at  the  moment,  aud 
at  a  distnnce  from  the  library,  every  kind  of 
useful  information,  forms,  calculations,  tables, 
&c. 

The  authorities  referred  to  in  Chandler  v. 
Brouffhton  (see  p.  174).  are  2  Sdlk.  699; 
2  Tidd,  ((Jth  ed.)  156,  1069. 

The  Letters  of  '•  An  old  Practitioner ;"  H. ; 
R.  0. ;  and  "  An  Enquirer,"  shall  be  attended 
to. 

We  shall  attend  to  the  Letter  of  D.  B.  )., 
regarding  the  Examitmtion  of  Attorneys,  as 
early  as  possible. 

The  J:<etter  on  Official  Assignees,  is  under 
consideration. 

The  Queries  and  Answers  of  W.  F. ; 
•'  Gradus  ;"  .1.  B.  N. ;  "  A  Subscriber  ;" 
"  Spes  /'  J.  G.  i  and  A.  R.,  have  been  re- 
ceived. 

In  answer  to  "  Spes,"  the  future  volumes 
will  be  distinguishe(i  at  the  foot  of  each  num- 
ber; and  the  Title  Page,  Contents,  and  Index, 
will  be  given  as  usual. 

The  ••  Disputed  Decision"  and  "Professional 
Grievance,"  just  received  from  J.  C,  will  be 
considered. 

The  further  names  of  Perpetual  Commis- 
sioners should  be  seot  by  the  25th  instant,  for 
insertion  in  the  Supplement. 

The  Quarterly  Digest  of  all  reported  Cftses 
in  all  the  Courts  will  be  published  in  f*ebniary. 
This  will  be  the  first  Part  of  a  new  Volume. ' 


STfie  Utqal  it^b^tvhtv. 


SATURDAY,  JANUARY  30, 1836. 


—  **  Quod  maguB  ad  Noa 

Pertinet,  et  oesdre  malum  est,  a^ptamua. 


Ho  RAT. 


PROSPECTS  OF  THE  ENSUING 
SESSION. 


Thb  second  session  of  the  present  parlia- 
ment opens  next  week,  and  its  proceedings 
are  looked  to  certainly  vdth  as  much  inter- 
est as  any  preceding  session.  With  the 
questions  to  be  then  discassed  which  are 
purely  political,  we  have  nothing  to  do: 
the  measures  connected  with  our  own  pro- 
fession, which  will  no  doubt  occupy  consi- 
derable time  and  attention,  we  may  venture 
to  anticipate. 

Hie  bill  for  the  division  of  the  duties  of 
the  Lord  Chancellor,  will  be  the  most  im- 
portant measure  to  be  introduced ;  but 
there  b  a  long  list,  which  we  have  already 
printed,*  of  notices  of  motions  which  were 
given  for  the  ensuing  session.  The  no- 
tices of  motions  relating  to  the  House  of 
liords  and  the  Church  are  the  most  inter- 
esting ;  but  to  them  we  shall  not  at  present 
advert.  We  shall  wait,  at  any  rate,  to  see 
how  many  of  them  will  be  persisted  in.  Let 
as  turn  therefore  to  the  others. 

Mr.  Wilks  has  again  given  notice  of  his 
intention  to  take  up  the  subject  of  the  Re- 
gistration of  Births,  Deaths,  and  Marriages. 
We  trust  that  this  question  will  be  settied 
in  the  ensuing  session.  The  present  de- 
fective mode  of  evidencing  these  important 
particulars,  is  one  of  those  practical  griev- 
ances that  demands  a  remedy.  Mr.  Ewart's 
bill,  to  provide  that  in  cases  of  intestacy, 
and  in  the  absence  of  any  settiement  to  the 
contrary,  landed  property  shall  be  equally 
divided  among  the  children,  male  and  fe- 


•  See  10  L.  O.  p.  439. 
VOL.  XI.— KO.  314. 


male,  of  the  family,  may  perhajis  be  brought 
in ;  but  we  hardly  think  it  will  be  carried 
further. 

The  subject  of  the  Qualification  of  Mem- 
bers of  the  House  of  Commons,  we  have  no 
doubt,  wiH  come  before  parliament,  and 
may  probably  be  referred  to  a  select  com- 
mittee. Sir  William  Moles  worth  and  Mr. 
Praed  have  both  given  notices  of  motions 
respecting  it ;  and  we  think  that  the  pre- 
sent rule  may  be  amended  with  advantage. 
A  law  which  is,  and  can  be  conatandy 
evaded,  a£Fords  no  security  to  the  commu- 
nity. If  a  certain  amount  of  property  be 
coftsidered  essential  to  a  member  of  the 
House  of  Commons,  let  a  proper  scale  be 
fixed,  and  adhered  to ;  but  it  must  be  ad- 
mitted that  the  enactment  of  the  statute  of 
Anne,  which  enforces  an  interest  in  land, 
to  the  exclusion  of  all  other  property,  is 
quite  inapplicable  to  the  present  times. 

The  bill  for  the  Abolition  of  Imprison- 
ment for  Debt,  although  no  notice  is  taken 
of  it  in  the  Hst,  will  be  immediately  brought 
forward  by  the  Attorney  General ;  but  we 
have  reason  to  know  that  the  feeling  against 
it  among  the  trading  classes  is  very  great, 
and  constantiy  increasing.  All  that  we  ask 
respecting  it,  is  a  full  and  fslr  discussion 
of  its  provisions  in  the  House  of  Commons. 

The  Government  will  also  bring  forward 
some  other  bills,  founded  on  the  Reports  of 
the  Real  Property  Commissioners.  Some 
of  these  have  been  recently  printed,  and  we 
have  already  laid  them  before  our  readers.^ 
Their  provisions  are  very  important,  both 
to  the  profession  and  the  public ;  and  we 
shall  take  an  early'  opportunity  of  explain- 
ing and  considering  tiiem. 

•  See  anie,  p.  40,  79,  96. 
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LAW  OF  FIXTURES. 


Wb  treated  last  ■  of  the  rule  of  law  as  be- 
tween landlord  and  tenant,  and  of  the  time 
within  which  the  right  given  to  the  tenant 
by  the  law  must  be  exercised  by  him.  Trade 
fixtures  are  removable ;  others,  not  trade 
fixtures,  put  up  for  domestic  convenience, 
and  so  slightly  annexed  as  to  be  severable 
without  injury  to  the  freehold,  are  also  re- 
movable ;  but  the  law  is  silent  or  suspend- 
ed, when  parties  have  made  the  fixtures  the 
subject  of  special  agreement.  Conventio 
vincit  legem.  This  is  true  of  almost  all 
private  rights  :  still  it  is  not  unu^eful  to  the 
practitioner  to  see  the  very  bodj^j^nd  form 
of  its  application ;  and  we  think  it  not  mis- 
spent space  to  lay  before  our  readers  one  or 
two  decisions. 

The  terms  "  erections"  and  '*  buildings" 
include  fixtures  of  all  kinds  ;  and  therefore 
fixtures  cannot  be  removed  by  the  tenant, 
if  he  is  under  a  covenant  to  leave  on  the 
premises  at  the  end  of  his  term,  all  "erec- 
tions and  buildings;"  and  even  trade  fix- 
tures come  within  this  expression.  Thus, 
in  Naylor  v.  Collinge^  it  was  held  that  a 
tenant  who  was  under  such  a  covenant,  was 
liable  to  the  landlord  for  the  value  of  cer- 
tain trade  fixtures  which  he  had  removed, 
but  not  for  the  value  of  erections  which 
were  not  fixed  to  the  freehold;  for  these 
were  not  fixtures,  nor,  in  a  legal  sense, 
erections  or  buildings,  but  mere  chattels. 
So  in  Thresher  v.  The  East  London  Water 
Works  Company,^  where  the  Court  decided 
that  lime  kilns  were  within  the  meaning  of 
the  term  "  buildings,"  and  the  lease  con- 
tained a  covenant  to  l^ave  all  buildings,  the 
Court  held,  that  though  the  lime  kiln  was 
built. for  the  purpose  of  trade,  it  was  not 
removable.  "  And  this,"  said  Abbott,  C.  J., 
alluding  to  Naylor  v.  Collinge,  "  is  highly 
reasonable,  because  the  expectation  >  of 
buildings  to  be  erected  during  a  term,  and 
left  at  its  expiration,  is  often  one  of  the 
inducements  to  the  granting  of  a  lease,  and 
forms  a  considerable  ingredient  in  the  esti- 
mate of  the  rent  to  be  reserved." 

0/  the  Rights  of  Execution  Creditors. — 
First,  agtdnst  the  tenant.  It  was  never 
doubted,  that  whatever  the  tenant  might 
remove,  supposing  the  question  to  be 
between  him  and  the  landlord,  may  be 
taken  by  the  sheriff,  as  the  goods  and 
chattels  of   the  tenant,  under  a  writ  of 


»  L.  O.  ante,  169. 
b  1  Taunt.  19. 
c  2  B.  &  C.  608. 


fieri  facias,^  In  this  respect,  the  law  gives 
to  the  execution  creditor  only  the  same 
right  as  it  has  already  given  to  the  tenant : 
the  writ  indeed  afiFects  the  fixtures,  quik 
gpods ;  and  goods  they  are  when  removed, 
whether  removed  by  the  sheriff  or  the  ten- 
ant. They  are  not  the  tenant's,  considered 
as  part  of  the  freehold,  but  by  reason  of 
their  severable  quality,  which  makes  thepi 
goods  and  chattels. 

Secondly,  As  between  the  Owner  of  the 
Freehold  and  an  Execution  Creditor,  the  rule 
is  different.  Fixtures  belonging  to  the  owner 
of  the  freehold  are  considered  as  part  of  the 
realty ;  and  even  such  as,  belonging  to  the 
lessee,  are  removable  by  him,  and  Uable  to 
be  taken  under  a  writ  of  execution  against 
him,  are,  when  the  property  of  the  landlord, 
not  liable  to  be  taken  in  execution,  unless 
they  are  such  as,  in  the  event  of  the  land- 
lord's death,  would  go,  not  to  his  heir,  but 
to  his  executor.  What  would  go  to  the 
executor,  is  the  criterion  of  what  may  be 
taken  under  an  execution  against  the  owner 
of  the  freehold.  Thus,  in  Winn  v.  Ingilby,^ 
the  sheriff  was  held  liable  to  an  action  of 
trespass,  for  having  taken,  under  a  writ  of 
fieri  facias  against  the  owner  of  the  free- 
hold, various  fixtures,  consisting  of  set  pots, 
ovens,  and  ranges,  which  undoubtedly 
would  have  been  removable  as  between 
landlord  and  tenant,  and  would  have  been 
liable  to  be  seized  under  an  execution 
against  the  tenant.  Per  Curiam. — "  The 
verdict  is  right;  for  these  were  fixtures 
which  would  go  to  the  heir,  and  not  to  the 
executor,  and  they  were  not  liable  to  be 
taken  as  goods  and  chattels  under  an  exe- 
cution. Here  the  land  where  they  were 
fixed  was  the  freehold  of  the  plaintiff,  which 
distinguishes  this  case  from  those  cited." 

The  same  rule  is  expressed  by  Mr.  Jus- 
tice Baylty,  in  Place  v.  Fagg.^  "  Fixtures 
which  the  tenant  has  a  right  to  remove,  may 
be  treated  as  chattels  in  a  proceeding  against 
the  tenant ;  but  as  aji;ain8t  the  owner  of  tiie 
estate,  they  are  part  of  the  freehold."  In 
this  case  the  Court  held,  that  in  a  mortgage 
of  a  mill  by  the  owner  of  the  mill,  the  mill- 
stones and  machinery  passed  as  part  of  the 
premises,  without  being  mentioned;  and 
consequently,  that  as  against  the  mortgagee 
they  were  not  liable  to  be  siezed  under  an 
execution  against  the  mortgagee  in  posses- 
sion :  but  it  is  equally  clear,  that  they  could 


*  Com.  Dig.  tit.  Execution  (C.  4). 

•  5  B.  &  A.  625.    As  to  the  rule  betweea 
the  heir  and  executor,  see  post,  p.  221. 

'  4  Man.  &  Ry.  277. 
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not  have  been  seized  if  the  premises  had 
not  been  mortgaged,  because  the  defendant 
in  the  fieri  facias  was  the  owner,  not  of 
the  fixtures  merely,  but  of  the  freehold; 
and  it  18  in  this  point  of  view  that  Mr.  Jus- 
tice Bayley  puts  the  case  in  the  above 
judgment. 

In  this  practical  distinction  between  the 
ownership  of  the  freeholder  and  that  of  a 
tenant,  there  is  an  obvious  regard  for  the 
general  convenience.  The  fixtures  which 
the  law  allows  a  tenant  to  remove,  presum- 
ably he  will  remove,  unless  the  landlord 
pays  him  for  them ;  and  therefore,  though 
he  has  not  yet  exercised  his  right,  and  re- 
stored them  to  the  state  of  goods  and  chat- 
tels^ yet  he  is  not  allowed  to  say  that  they 
are  not  goods  and  chattels,  in  order  to  de- 
feat a  creditor  who  has  obtained  judgment 
against  him:  and  considering  what  his 
right  is,  to  his  landlord  it  is  indifferent 
whether  the  sheriff  or  he  removes  them. 
But  put  up  by  the  owner  of  the  house,  or 
purchased  by  him  of  an  outgoing  tenant, 
there  is  nothing  in  their  nature  to  distin- 
guish them  from  the  other  fittings,  the 
doors,  locks,  window  sashes,  &c.,  which  are 
never  taken  in  execution. 

Upon  the  same  principle,  where  a  house, 
with  certain  fixtures  in  it,  stoves,  grates, 
cupboards,  &c.,  which  had  been  put  up  by 
a  former  tenant,  but  now  belonged  to  the 
landlord^  was  taken  at  the  rent  of  10/.  a 
year,  but  the  house  without  the  fixtures 
would  have  been  of  less  than  10/.  a  year 
value ;  and  the  question  was^  whether  the 
fixtures  formed  part  of  the  value  of  the 
house  t  so  as  to  make  it  a  sufficient  tene- 
ment to  give  a  settiement :  the  Court  held, 
that  as  the  fixtures  were  the  landlord*s  own 
they  were  a  part  of  the  fireehold,  and  that 
the  tenement  was  of  sufficient  value  to  con- 
fer a  settiement ;  though,  had  they  belong- 
ed to  the  tenant,  they  could  not  have  been 
reckoned  in  the  value  of  the  tenement,  so 
as  to  be  contributory  to  a  settiement.?  And 
so,  where  a  freehold  house,  containing  va- 
rious fixtures,  stoves,  grates,  ranges,  closets, 
shelves,  &c.,  was  advertized  for  sale,  and 
sold,  but  nothing  said  about  these  fixtures 
in  the  advertisement  or  printed  particulars 
of  sale ;  and  after  the  conveyance  was  exe- 
cuted, and  the  purchaser  let  into  posses- 
sion, the  vendor  claimed  to  have  the  fixtures 
valued,  and  then  demanded  them  '*  as  fix- 
tures,*' and  brought  an  action  of  trover  for 
them:   the  Court  held,  that  they  passed 


I  under  the  conveyance,  as  being  part  of  the 
freehold.!" 

Upon  this  principle,  also,  fixtures  are  not 
liable  to  be  teken  in  execution  against  the 
mortgagor  or  vendor,  merely  because  they 
have  not  been  mentioned  in  the  mortgage 
or  deed  of  conveyance ;  for  fixtures  pass 
under  the  general  terms  of  the  conveyance. 
And  so  long  ago  as  in  the  reign  of  Henry 
8,  it  was  resolved,  "  that  if  a  man  has  a 
horsemill,  and  the  miller  take  the  millstone 
out  of  the  mill  to  the  intent  to  pick  it,  to 
grind  the  better;  although  it  is  actually 
severed  from  the  mill,  yet  it  remains  par- 
cel of  the  mill,  as  if  it  had  been  always  ly* 
ing  upon  the  other  stone ;  and  by  conse- 
quence, ^  V  the  lease  or  conveyance  of  the 
mill,  it  b^all  pass  with  it.^" 

As  an  execution  creditor  has  in  any  case 
a  right  to  have  fixtures  taken  by  the  sheriff^ 
only  because  the  tenant  himself  has  the 
right  to  remove  them ;  so,  where  in  con- 
sequence of  any  special  covenant,  tiie  ten- 
ant has  not  this  right,  they  cannot,  even  at 
the  suit  of  the  crown,  be  ts^en  in  execution* 
This  was  established  in  the  time  of  Chief 
Baron  Alexander,  in  the  case  of  Rex  v.  Top' 
ping)  In  that  case  a  writ  of  extent  had 
been  issued  against  four  persons,  as  debtors 
of  the  crown,  and  certain  leasehold  pre- 
mises, steam  engines,  and  other  mining  and 
smelting  machinery,  and  fixtures,  had  been 
seized  by  the  sheriff  upon  an  inquisition. 
The  defendant,  of  whose  titie  we  need  say 
no  more  than  that  she  was  interested  as 


c  Rex  V.  5/.  DvnetM'g,  4  B.  &  C.  CSS. 


i>  CoUgrave  v.  Bias  Santos,  2  B.  &  C.  74. 
Per  Abbott,  C.  J.  "This  was  the  case  of  a 
freehold  house  sold  by  auction :  printed  par- 
ticulars were  circulated,  and  in  tbem  no  men- 
tion WAS  made  of  the  vendor's  ri^ht  to  the  ar- 
ticles in  the  house ;  the  usual  course  is  to  say, 
that  the  fixtures  bLljaII  be  taken  at  an  appraise- 
ment, or  at  a  valuation,  to  be  made  in  some 
appointed  mode ;  hut  here  nothing  at  all  was 
said  respecting  them  till  after  the  auction  and 
conveyance  was  executed,  the  purchase  money 
paid,  and  the  defendant  put  mto  possession, 
all  the  articles  which  form  the  subject  of  the 
present  action  beinf^left  in  the  house.  ^  The 
rule  of  law  is  most  strict  between  the  heir  and 
executor ;  according  to  that  rule,  the  articles 
in  the  two  first  classes  mentioned  by  the  plun- 
tiff's  counsel  {vh.  things  fixed  to  the  freehold  > 
and  tenant's  fixtures)  would  be  considered  as 
parcel  of  the  freehold.  If  they  are  so,  why 
should  they  not  pass  by  a  conveyance  of  this 
freehold,  when  there  is  nothing  to  indicate  a 
contrary  intention." 

«  Cited  by  Parke,  J.,  in  Place  v.  Fagg,  4 
Man.&Ry.280. 

3  IM'Clehind&Yoange. 
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surviving  lessor,  came  in  and  pleaded  to  the 
inquisition,  to  the  eiFect,  that  certain  of  the 
steam  engines  and  smelting  machinery  and 
materials  seized,  were  on  the  premises  at 
the  time  of  the  demise  ;  that  the  lease  con- 
tained a  proviso,  that  it  should  hecome  void 
in  case  the  premises  should  he  extended  or 
taken  in  execution ;  with  reference  to  which 
she  alleged,  that  in  virtue  of  this  proviso  she 
became  possessed  of  the  premises  and  ma- 
chinery alluded  to,  they  having  been  taken 
under  the  extent  in  execution.  The  defend- 
ant also  set  out  two  covenants,  by  one  of 
which  the  tenants,  crown  debtors,  cove- 
nanted to  yield  up  the  steam  engines  which 
they  had  purchased  of  a  former  tenant,  at  the 
end  or  other  sooner  determination  of  the 
term;  and  as  to  engines  and  machinery  erected 
by  themselves,  there  was  a  covenant  which 
entitled  them  to  remove  such,  except  in  the 
event  which  had  happened,  namely,  the 
property  being  extended  or  taken  in  execu- 
tion. The  Court  decided,  first,  that  the 
seizure  which  had  been  made  was  within 
the  words  of  the  proviso,  making  the  lease 
void,  in  case  the  premises  were  extended  or 
taken  in  execution,  and  that  consequently 
the  lease  had  determined ;  secondly,  that 
though  the  writ  of  extent  bound  the  pro- 
perty from  the  day  it  was  tested,  yet  that 
the  right  of  the  crown  was  only  commen- 
surate with  that  of  the  lessee,  and  that  the 
interest  of  the  crown  was  defeated  by  the 
condition ;  and  thirdly,  that  as  the  lessee 
was  not  to  be  at  liberty  to  remove  any  of 
the  fixtures  in  case  of  a  forfeiture  under  the 
condition,  but  the  lessor  was  to  have  them ; 
the  crown  was  not  entitled  to  them.  The 
Court  therefore  gave  judgment  for  the  les- 
sor, that  the  king's  hands  must  be  amoved. 
In  the  event  of  a  tenant's  becoming 
bankrupt,  the  question  arises  between  his 
assignees  and  his  landlord  or  mortgagee, 
whether  the  fixtures  have  passed  under  the 
assignment.  The  Bankrupt  Law^  has  made 
the  reputed  ownership  the  real  ownership, 
so  as  to  vest  in  assignees  the  goods  and 
chattels  of  which  the  bankrupt  at  the  time 
of  his  bankruptcy  had,  as  reputed  owner 
thereof,  the  order  and  disposition.  But  the 
case  of  Horn  v.  Baker, ^  determined  that  fix- 
tures are  not  goods  and  chattels  within  the 
meaning  of  this  provision.  In  that  case 
the  lessee  of  certain  premises  brought  an 
action  against  the  assignees  of  a  bankrupt 
•ub-lessee — (between  whom  therefore  and 


k  21  Jac.  1,  c.  19,  88.  10,  11;  6  0. 4,  c.  16, 
8.72. 
19  East,  215. 


the  lessee  there  was  the  relation  of  landlord 
and  tenant) — to  recover  the  value  of  certain 
stills,  vats,  and  utensils  of  a  distillery,  which 
had  been  demised  with  the  premises,  and 
were  the  property  of  the  plaintiff.  The 
stills  were  fixed  to  the  freehold ;  the  vats 
and  utensils  were  not,  but  were  moveables ; 
and  the  Court  held  that  the  latter  only 
would  pass  to  the  assignees  as  goods  and 
chattels.  This  decision  was  expressly  ad- 
verted to  and  followed  in  Clark  v.  Crown- 
shaw.^  That  was  an  action  by  assignees  of 
a  bankhipt  against  the  defendant,  for  taking 
away  their  goods  and  fixtures.  The  bank- 
rupt and  defendant  had  formerly  been  in 
partnership  as  iron-masters;  and  the  de* 
fendant  had  taken  possession  of  the  pro- 
perty in  question  ifter  the  act  of  bank- 
ruptcy, under  an  assignment  made  by  the 
bankrupt  for  the  defendant's  indemnity 
when  they  dissolved  partnership.  The 
Court  cut  short  the  argument  on  both 
points  of  the  case,— that  is,  both  as  to  the 
goods  and  as  to  the  fixtures,— as  being  un- 
distinguishable  from  Horn  v.  Baker.  Per 
Parke,  J.,  arg.  "  How  is  this  case  distin- 
guishable, as  to  the  fixtures,  from  Horn  v. 
Baker.  The  rest  of  the  case  is  clear.  The 
ground  of  decision  there  was,  that  the  stills 
were  fixed  to  the  freehold,  and  could  not 
pass  to  the  assignees  as  goods  and  chattels, 
under  the  21  Jac.  c.  19,  s.  11,  by  reason 
of  reputed  ownership  in  the  bankrupt. 
That  case  must  govern  the  present  as  to 
the  fixtures." 

So,  in  a  more  recent  case,°  where  the 
assignees  of  a  bankrupt  tenant  brought 
against  the  landlord  of  a  colliery  an  action 
to  recover  the  value  of  a  steam  engine, 
amongst  other  things  therein  erected, 
Parke,  J.  said,  "  The  steam  engine,  if 
affixed  to  the  freehold,  clearly  does  not 
pass  to  the  assignees,  because  it  does  not 
come  within  the  description  of  goods  and 
chattels  in  the  6  G.  4.  c.  16,  s.  72.  This 
was  determined  in  the  case  of  Horn  y. 
Baker;  and  since  that  case,  as  far  as  my 
experience  goes,  I  never  knew®  that  any  dis- 
tinction was  made  between  such  fixtures  as 
would  be  removable  between  landlord  and 
tenant,  and  such  as  would  not." 

in  3  B.  &  Add.  804. 

»  Coombs  ▼.  Beaumont,  5  B.  &  Ad.  72. 

o  There  is  a  dictum  to  the  contrary  by  Sir 
G.  Rose  (Court  of  Review),  in  Ex  parte  Aus-^ 
tin,  1  Dea.  &  Ch.  207.  "  I  have  no  hesitation 
in  (taying,  that  where  fixtures  are  capable  of 
removal,  as  between  Jaiidlord  and  tenant, 
without  injury  to  the  freehold,  they  are  within 
the  order  and  disposition  of  the  bankrupt.'* 
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In  Storer  v.  Hunter,^  vhich  was  an  ac- 
tion by  the  assignees  of  a  bankrupt  tenant 
of  a  colliery  against  his  landlord,  who  had 
recovered  possession  of  the  colliery,  with 
the  fixtures  and  implements  therein,  a  day 
after  the  act  of  bankruptcy,  the  assignees 
were  held  not  entitled  to  recover  either  for 
the  movables  or  the  fixtures.  In  this  case 
it  was  mmecessary  to  advert  to  the  distinc- 
tion established  by  Horn  v.  Baker,  between 
goods  and  chattels;  because  the  evidence 
proved  that  the  tenant's  possession  of  the 
colliery  did  not,  in  the  part  of  the  country 
where  the  question  arose,  make  the  tenant 
reputed  owner,  either  of  the  moveables  or 
fixtures.^ 

It  renuitM  to  advert  to  the  right  as  be- 
tween the  heir  and  executors,  and  execu- 
tors of  tenant  for  life  and  the  remainder- 
tnan  or  reversioner.  As  between  the  heir 
and  executor,  the  rule  obtains  with  the  ut- 
most rigour  in  favour  of  the  inheritance, 
and  against  the  right  to  disannex  there&om, 
and  to  consider  as  a  personal  chattel  any 
thing  which  has  been  affixed  thereto.     In 


P  3  B.  &  C.  368. 

<i  Abbott,  C.  J.J  after  shewing  that  the 
bankrupt  had  not  the  absolute  ownership,  said, 
*'  If  then  the  bankrupt  never  had  an  absolute 
ownership,  but  only  a  qualified  ri^ht  to  the 
use  of  the  articles  during  the  term,  what  is 
there  to  shew  that  he  ever  had  any  reputed 
ownership  ?  In  Hwn  v.  Baker,  it  did  not  ap- 
pear to  have  been  the  usage  to  demise  the 
vats  and  other  utensils  which  necessarily  be- 
long to  a  distillery;  but  here  it  appears  b^  the 
evidence,  that  in  some  instances  the  articles 
used  in  collieries  belong  to  the  tenants,  and  in 
others  they  do  not :  that  though  in  some  cases 
the  landlord  in  demising  collieries  permits  the 
lessee,  on  certain  conditions,  to  have  the  use 
of  the  fixtures  and  other  things  during  the 
demise,  yet  in  other  instances  they  belong  ab- 
solutely to  the  leasee.  Then,  if  the  possession 
of  such  things  is  consistent  with  the  fact  of  a 
person  being  absolute  owner,  and  also  of  his 
not  being  absolute  owner,  the  mere  possession 
of  such  things  ought  not  to  raise  an  inference 
in  the  mind  of  any  cautious  person  acquainted 
with  the  usage,  that  the  person  in  possession  is 
the  owner.  If  it  had  not  been  the  usage  for 
the  owners  of  collieries  ever  to  demise  the 
machinery  and  other  things  used  in  the  coU 
lierv,  then  possession  by  the  lessee  would  be 
eviclence  ot  reputed  ownership;  but  there 
being  such  an  usa^e,  the  mere  po8se:$8ion  of 
such  things  is  not  evidence  of  reputed  owner- 
ship; and  no  evidence  having  been  adduced 
to  shew  that  the  bankrupt  ever  had  the  abso- 
lute ownership  in  the  articles  used  in  these 
collieries,  I  am  of  opinion  that  the  jury  ought, 
upon  these  facts,  to  have  given  a  verdict  for 
the  defendant." 


Cave  V.  Cave,^  it  was  decided,  that  not 
only  wainscot,  but  pictures  and  glasses  put 
up  in  the  place  of  wainscot,  should  go  to 
the  heir,  to  prevent  the  house  from  being 
disfigured. 

In  Lawton  v.  Salmon*  the  question  re- 
lated to  certain  salt-pans  and  other  salt- 
works, by  which  a  salt-spring  was  made 
productive  and  valuable.  Lord  Mansfield 
said,  "  The  salt- spring  is  a  valuable  inhe- 
ritance, but  no  profit  arises  from  it,  unless 
there  be  a  salt-work,  which  consists  of  a 
building,  &c.  for  the  purpose  of  containing 
the  pans,  &c.  which  are  fixed  to  the  ground. 
The  inheritance  cannot  be  enjoyed  without 
them,  lliey  are  accessories  necessary  to 
the  enjoyment  of  the  freehold.  The  owner 
erected  them  for  the  benefit  of  the  inlie- 
ritance."  Upon  this  principle,  therefore, 
they  were  held  to  belong  to  the  heir,  as 
parcel  of  the  inheritance,  and  as  having 
been  intended  to  benefit  the  inheritance. 

On  the  other  hand,  where  tenant  for  life 
of  a  colliery  erected  a  fire  engine  to  work  a 
colliery.  Lord  Hardwicke,  thinking  the 
working  of  a  colliery  not  merely  an  enjoy- 
ment of  the  estate  qud  land,  but  in  part  a 
carrying  on  a  trade,  which  is  a  personal 
matter,  held,  in  two  cases,^  that  the  fire 
engine  erected  by  tenant  for  life  belongs  to 
the  executors.  "  One  reason,"  said  his  Lord- 
ship, "  that  weighs  with  me,  is  its  being 
a  mixed  case,  between  enjoying  the  profits 
of  the  lands,  and  carrying  on  a  species  of 
trade;  and  considering  it  in  this  light,  it 
comes  very  near  the  instances  in  brew- 
houses,  &c.  of  furnaces  and  coppers." 
Upon  which  principle,  also.  Lord  Chief 
Baron  Comyns  may  be  considered  as  having 
decided  that  a  cyder-mill  went  to  the  ex- 
ecutors and  not  to  the  heir.  The  principle 
established  by  these  cases  seems  to  be  this : 
that  fixtures  mainly  erected  for  the  purpose 
of  carrying  on  a  trade,  go  not  to  the  heir, 
but  to  the  executor,  because  the  trade  being 
personal,  they,  as  accessory  to  the  trade, 
are  also  regarded  as  personal;  but  that 
whatever  enhances  the  enjoyment  of  the 
realty,  qucL  realty,  cannot  be  disannexed, 
but  will  go  with  the  inheritance.  And  it 
may  be  added,  that  what  will  go  with  the 
inheritance  cannot  be  taken  in  execution ; 
but  what  would  go  to  the  executor  may, 
whether  the  question  is  against  the  tenant 
for  life,  reversioner,  or  remainder-man. 


r  2  Vem.  608. 
•  1  H.  Bl.  259,  in  notis. 
t  Lawton  v.  Lawton,  3  Atk.  13 ;  and  Lord 
Dudley  v.  Lord  fTard,  Arobl.  113. 
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CA.  BA.  RETURNABLE  IMMBDIATBLT. — BAIL. 

To  the  Editor  of  the  Legal  O&eerver, 

Sir, 
Allow  me  to  call  your  attention  to  the  de- 
cision of  the  Court  of  Exchequer  in  a  case  of 
Kemp  V.  Hyslftp  and  another ^  which  is  of  some 
importance  to  the  profession,  and  in  which 
judgment  was  given  on  the  first  day  of  the 
present   term.    The  case   was   this:    Kemp 
arrested  one  Jones  for  rent;   Hyslop    and 
another  became  Jones's  bail ;  Jones  pleaded 
in  person  to  the  action,  which  was  triea  as  un- 
defended at  the  last  Croydon   assizes,   and 
IMr.  Justice   Park    certified  that  execution 
ou^ht  to  issue  on  the  14th  August.  (1  W.  4, 
c.  7,  §  2.)    Immediately  after  the  trial,  Jones 
quitted  his  house  and  carried  off  his  goods, 
and  Kemp  could  not  succeed  in  tracing  him. 
Kemp  signed  judgment  on  the  I4th  of  August, 
and  on  the  same  day  sued  out  a  ca.  sa.  against 
Jones,  returnable  immediately  after  execution 
thereof,  and  tested  on  that  day  pursuant  to 
3  &  4  W.  4,  c.  67,  §  2,  and  lodged  it  with  the 
sheriff  of  Surrey,  and  entered  it  in  his  pul)lic 
book.  On  the  12th  of  September,  C.J.  TIndal, 
on  an  affidavit  of  the  facts,  and  that  Kemp  was 
**  desirous  of  proceeding  against  the  bail  to 
compel  them  either  to  render  their  principal, 
or  pay  the  money,"  made  an  order  on  the 
sheriff  of  Surrey  to  return  the  ca,  sa,  within  six 
days  next  after  notice  of  the  order.    (See 
2  W.  4,  c.  39,  §  15.)    The  order  was  served 
on  the  sheriff  on  the  14th  of  September,  and  he 
on  the  same   day  returned  the  writ  non  est 
inventus,  and  filed  it.     Kemp  then  sued  the 
bul  (Ilyslop  and  another)  in  default,  on  their 
recognizance.  Hyslop  and  another  were  served 
with  writs  on  the  1 7th  September.    On  the 
19th  they  took  out  a  summons  to  set  aside 
the  proceedings  against  them  for  irregularity. 
That  summons   was  heard   by  Mr.  Justice 
Bosanquet,  on  the  Ist  of  Octooer^  on  which 
occasion  the  attorney  for  the  bail  contended, 
that  they  could  not  be  fixed  on  a  ea,  sa,  re- 
turnable immediately ;  and  Mr.  Justice  Bosan- 
guet  intimated  Uiat  they  could  not  be  fixed  on 
a  speedy  iudgment,  but  took  time  to  consider. 
On  the  2d  of  October,  in  the  absence  of  both 
attorneys,  he  set  aside  the  proceedings,  it  is 
presumed*   on  one  or   other   of  these  two 
grounds.    On  the   first  dav  of  Michaelmas 
Term,  Kemp  obtained  a  rule  iif#t  to  set  aside 
Mr.  Justice  Basanquefs  order.    Cause  was 
shewn  by  Busby  in  the  course  of  the  term,  and 
he  contended,  that  a  ca,  sa,  returnable  imme- 
diately after  execution  thereof,  was  not  return- 
able until  it  was  executed.    That  a  ca,  sa, 
could  not  lawfully  be  returned  before  it  was 
returnable,  either  by  virtue  of  a  Judge's  order, 
or  in  any  other  way ;  that  the  order  of  C.  J. 
Undal  was  a  nullity ;  and  that  bail  had,  as  of 
right,  until  the  hiwful  return  of  the  ca.  sa,,  to 
render  th^r  principal.    Mr.  Busbu  contented 
himself  with  shewing  this  very  plain  and  in- 
telligible cause,  and  did  not  for  a  moment 


contend  that  if  C.  J.  Tlndal  had  power 
to  make  the  order,  the  bail  were  neverthelesB 
not  fixed.  The  answer  of  Bompas.  Seijeant, 
to  tins  was  equally  plain  and  intelligible,  for 
he  said  that  a  ca,  sa,  returnable  immediately 
after  execution,  was  an  order  of  a  Court  to  ita 
servant  the  sheriff,  and  that  Court  of  its  own 
authority,  or  by  virtue  of  the  2  W.  4,  c.  39,  a. 
15,  had  m  term  time  (and  under  2  W.  4,  c.  39» 
8. 15,  a  Judge  in  vacation  had)  power  to  order 
its  servant  the  sheriff  to  tell  them  what  be  had 
done  in  obedience  to  their  direction.  Besides^ 
to  hold  otherwise  woidd  be  a  virtual  repeal  d 
the  3  &  4  W.  4,  c.  67,  s.  2;  for  if  the  sheriflT 
could  not  be  called  upon  to  return  such  a 
writ  until  he  had  executed  it,  he  might,  on 
recdving  it,  put  it  into  his  pocket,  ana  refbse 
to  execute  it  at  all;  in  which  case  no  action 
could  be  maintained  against  him  for  not  taking 
the  defendant  when  he  had  an  opportunity,  aa 
may  be  seen  by  the  form  of  the  count  in  such 
a  case.  The  Uourt  took  time  to  consider,  and 
on  the  first  day  of  the  present  term  gave  judg- 
ment. They  sud,  they  inclined  to  think  that 
C.  J.  T%ndal  had  power  to  make  the  order,  so 
as  to  call  upon  the  sheriff  to  say  what  he  had 
done  with  ue  writ;  but  they  thought,  not  so 
as  to  make  the  writ  returnable  to  fix  bail; 
but  that  if  the  order  had  that  effect,  they 
thought  notice  of  it  ought  to  have  been  given 
to  the  bail.  But  if  notice  to  the  bail  was  un- 
necessary, then  (and  now  comes  the  actual 
decision)  the  order  ought  to  have  been  lodged 
with  the  writ  in  the  Sheriff's  Office  four  days, 
and  entered  in  the  sheriff's  public  book. 
They  then,  after  recommending  plaintiffs  who 
are  desirous  of  fixing  bail  to  pursue  the  old 
course,  and  make  the  ca,  sa,  returnable  on  a 
day  certdn  in  term,  discharged  Kemp's  rule, 
with  costs. 

Now  this  is  the  decision  which  I  dispute ; 
but  before  I  proceed  to  shew  why,  I  would 
just  advert  to  the  fact,  that  upon  the  only  point 
made  by  the  bail  on  shewing  cause,  the  Court 
are  with  Kemp ;  and  that  the  other  three  points, 
including  that  upon  which  the  Court  actually 
decided,  have  been  raised  by  the  Court  since 
it  took  time  to  consider.  I  cannot  help  think- 
ing that  the  Court  ought  to  have  stated  ita 
pomts,  and  had  the  case  re-ai^ed.  If  they 
had  done  so,  even  though  they  might  have  dis- 
missed the  rule,  they  never  could  liave  done  it 
upon  the  ground  they  have  taken.  I  presume 
the  arguments  of  counsel  are  of  some  use  to 
the  Court,  othermse  why  put  the  suitors  to  the 
expense  of  employing  them?  Why.  not  always 
take  home  the  papers  and  decide  upon  them 
only? 

As  to  the  ground  upon  which  the  Court  ac- 
tually discharged  the  rule,  viz.,  that  Kemp  had 
not  lodged  the  order  to  return  the  writ  four 
days  with  the  writ  with  the  sheriff,  it  would 
seem,  though  the  Court  do  not  say  so,  that 
they  considered  that  a  ca,  sa,  returnsble  imme- 
diately after  execution,  is  minus  a  return  day, 
but  that  such  a  cu,  sa,,  plus  a  Judge's  order  to 
return  it,  is  equal  to  a  ca.  sa.  returnable  on  a  day 
certain  in  term,  and  that  therefore  the  Judge's 
order  to  return  the  ca,  sa,,  ought  to  have  been 
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lod^d  the  four  days  with  the  sheriff.  Now  is 
it  Dot  strange  to  snake  the  regularity  of  a  plain- 
.  tiff's  proceeding  depend  upon  how  soon  or 
how  late  a  sheriff  may  think  fie  to  obey  the 
order  of  the  Court  to  return  the  writ?  If  it 
be  not,  still,  though  in  the  present  case  Kemp 
might  have  done  what  the  Court  say  he  ought 
to  have  done  (the  veuue  being  in  Surrey,  and 
the  order  to  return  the  cvi.  sn.  being  therefore 
a  six  day  order),  yet,  if  the  venue  had  been 
either  in  London  or  Middlesex  (in  which  cases 
the  order  to  return  the  writ  is  a  four  day  order), 
it  would  have  been  utterly  impossible  for  him 
to  have  done  what  they  say  he  ought  to  have 
done,  and  for  this  reason  :  The  sheriff  would 
have  been  bound  to  return  the  writ  within  four 
days  next  after  service  of  the  order,  whereas 
the  four  days  during  which  the  ca.  sa.  (and 
consequently  the  order),  must  be  lodged  with 
the  sheriff,  are  four  days,  exclusive  both  of  the 
day  of  lodging  and  of  the  return  day.  Furnelt 
Y.  Smith  and  another,  7  Barn.  &  Cres.  693. 
So  that  if  the  sherifiT  were  served  with  the 
order  on  the  Ist,  he  must  return  the  writ  on 
the  5th,  (being  the  fourth  day  next  after  the 
lst)«  or  be  guilty  of  a  contempt;  and,  if  the 
6th  should  be  the  first  day  of  term,  liable  to  an 
attachment ;  but  if  he  did  return  the  writ  on 
the  5th,  in  order  to  avoid  an  attachment,  the 
order  would  not  have  been  lodged  with  him 
four  days  exclusive  ;  and  therefore,  according 
to  this  decision,  the  plaintiff's  proceedings 
would  be  irremilar.  Surelv  the  Court  did  not 
mean  to  decide  that  a  plaintiff  must  do  that 
which  is  impossible. 

Then  as  to  the  second  point,  viz.,  that  notice 
of  the  order  ought  to  have  been  given  to  the 
hail;  the  Court  do  not  say  what  notice.  If 
they  meant  four  days'  notice  exclusive,  I  have 
already  shewn  that  to  be  impossible  in  London 
and  Middlesex.  If  they  meant  such  notice  as 
Che  plaintiff  should  think  fit,  why,  of  course, 
the  plaintiff,  if  he  meant  to  fix  the  bail,  and 
not  to  have  the  body  of  the  defendant,  would 
give  notice  at  nine  o'clock  the  night  before  the 
return  :  that  is,  fourteen  hours'  notice,  which 
certainly  would  not  be  of  much  use  to  the  bail. 
In  makmg  both  the^e  points,  the  Court  seem 
to  have  thought  that  the  law  required  that  the 
hail  should  have  the  means  of  knowing  by  no- 
tice or  search  what  was  the  last  day  for  ren- 
dering the  defendant,  and  that  the  en.  sa.  was 
lodged  with  the  sheriff  four  days  exclusive  for 
that  purpose. 

1  shall,  in  considering  the  point  as  to  the 
effect  of  the  order  of  C.  J.  Tindai,  endeavour 
to  shew,  that  in  this  thev  arc  mistaken.  In 
9filmore\.  Cierk  and  another,  (vxled,  together 
with  several  other  cases,  in  Tidd's  Practice, 
5th  edit.  vol.  2,  p.  1128,  n.  «),  it  is  said,  "  The 
condition  of  the  recognizance  is,  that  if 
the  defendant  he  condemned  in  the  action,  he 
shall  pay  the  condemnation,  or  render  his  body 
to  prison.  The  question  then  will  lie,  at  what 
lime  this  render  onght  to  be ;  and  the  law  says 
it  ought  to  be  when  the  plaintiff  in  the  original 
action  has  sirnified  that  he  will  sue  execution 
against  the  Body,  (for  he  may  sue  execution 
against  the  goods  and  lands  by^legit  orji^/u., 


a  he  pleases),  tnhich  he  does  hy  suing  out  the 
ca.  sa"  The  Court  then  go  on  to  say,  that  a 
render  at  the  return  of  the  ca.  sa.  may  be 
pleaded,  and  that  as  a  plaintiff  might  sue  out  a 
ca.  sa.  returnable  the  next  day,  and  the  bail 
therefore  have  no  time  to  render  the  defend- 
ant, the  Courts  have,  as  a  matter  of  favour,  but 
not  of  right,  allowed  them  to  render  him  for  a 
certain  time  after  the  return  of  the  ca.  sa.  U 
it  not  apparent  from  this  then,  that  the  object 
of  suing  out  the  ca.  sa.  was,  not  to  tell  the  bail 
the  very  last  day  they  had  of  right  for  render- 
ing the  defendant,  but  to  tell  the  Court  that 
the  plaintiff  meant  to  hold  the  bail  to  their 
engagement  ? 

However,  after  the  decision  in  ffilmore  v. 
Cterh  and  another,  the  Court  of  King's  Bench 
made  a  rule  (R.  £.  T.  5  G.  2),  and  the  other 
Courts  also,  about  the  same  time,  that  the  ca. 
sa.  should  be  lodged  four  days  in  the  Sheriff's 
Office.  It  is  clear  that  the  object  of  that  rule 
was  only  that  the  bail  might  be  able  to  inform 
themselves  by  search  that  the  plfuntiff  meant 
to  proceed  against  the  defendant's  body,  and 
not  that  they  might  be  able,  from  knowing 
the  return  day,  to  keep  the  defendant  out  of 
custody  until  then.  In  Hunt  v.  Coxe,  3  Burr. 
1360,  It  is  said,  "  The  Court  considered  the 
ca.  sa.  against  the  principal  as  little  more  than 
a  matter  of  form,  and  chiefly  intended  to  in^ 
timate  to  the  bail  in  what  species  of  execution 
the  plaintiff  intended  to  proceed ;  and  as  the 
leaving  it  in  the  Sheriff's  Office  was  a  notice  to 
the  bau  that  the  plaintiff  would  proceed  against 
the  person  of  the  defendant,  it  was  incumbent 
upon  the  bail  to  search  whether  any  ca,  sa.  was 
left  in  the  office.**  The  rule  received  an  ex- 
press construction  in  Howard  v.  Smith,  1  Barn. 
&  Aid.  52S,  where  Lord  Ellenborough  says, 
"  llie  object  of  the  rule  is,  that  the  bail 
should  have  four  days  allowed  them  to  search 
the  office,  that  they  ma^  know  whtther  it  be 
necessary  to  render  thetr  principal  or  not.*' 
Bay  ley  and  Adf/ott,  J.,  deliver  the  same  opi- 
nion. Now  if  all  that  is  necessary  be  that 
the  plaintiff  "  should  signify  that  he  will  sue 
execution  against  the  body  of  the  defendant," 
and  that  the  bail  should  have  the  opportunity 
of  knowing  "  whether  it  be  necessary  to  render 
their  principal  or  not,"  those  requisites  may 
be  attained  just  as  well  by  lodging  with  the 
sheriff  a  ca.  sa.  returnable  immediately,  as  one 
returnable  on  a  day  certain  in  term. 

It  will  be  recollected,  that  the  ca,  sa.  in  this 
case  was  lodged  with  the  sheriff,  and  entered 
in  his  public  book,  from  the  14th  of  August  to 
the  l4th  of  September.  In  delivering  the 
judgment  in  this  case,  the  Court  adverted  to 
the  fact,  that  the  four  days  during  which  the 
writ  must  be  lodged  with  the  sheriff,  must  be 
the  last  four  days  before  the  return ;  and  said, 
that  where  the  ca.  sa.  was  returnable  on  a  day 
certain  in  term,  all  the  bail  had  to  do  was  to 
search  during  the  term,  and  for  four  days  be- 
fore it,  and  that  it  would  be  very  hard  to  make 
them  search  de  die  in  diem  in  the  vacation. 
But  the  reason  why  the  ca.  «ii.  must  be  lodged 
with  the  sheriff  the  last  four  days  before  the 
return  is,  that  he  has  no  right  actually  to  make 
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bis  return  before  he  professes  to  do  io,  and 
that  having  onc6  had  possession  of  the  writ, 
be  has  no  right  to  part  with  it  until  the  run- 
ning of  it  is  put  a  stop  to ;  for  until  the  return 
day  of  the  writ,  where  it  is  returnable  on  a  day 
certain  (and  now,  until  the  actual  return,  pur- 
suant to  rule  or  order,  where  it  is  returnable 
immediately  after  execution),  the  sheritf  is 
bound  to  talce  the  defendant  if  be  can,  which 
of  course  he  cannot  do  if  he  parts  with  the 
writ.  It  is  the  same  with  a  set. /a.,  as  may  be 
seen  from  the  cases  reported  upon  this  point. 
As  to  the  hardship  upon  the  bail,  it  is  said  that 
*'  hard  cases  make  bad  law ;"  but  where  is  the 
hardship  of  compelling  a  man  to  perform  his 
engagement?  Besides,  the  bail  can  get  rid 
of  their  liability  at  any  time  by  rendering  the 
defendant,  and  they  are  not  bound  to  wait  till 
ludgment  signed  against  him.  Again,  they 
nave,  as  a  matter  of  favour,  fourteen  days 
after  service  of  the  writ  upon  them,  to  render 
the  defendant ;  Gen.  R.  T.  Vac.  3  W.  4.  (a 
fact  not  adverted  to  by  the  Court  in  giving 
judgment) ;  so  that  they  have  a  fortnight's 
actual  notice  to  render  the  defendant  before 
they  can  possibly  be  fixed :  where,  then,  is 
the  great  hardship  upon  them  ? 

J.  C. 


GRIEVANCES  OP  THE  PROFESSION. 


ATTENDANCE   AT  UNDER-SHBRirrg'    OFFICES. 

Sir, 
On  Monday  night  last,  at  10  minutes  past 
six  o'clock,  I  went  with  a  writ  of  capias  to 
the  office  of  the  agents  to  the  under-sheriff  of 
a  northern  county,  for  a  warrant.  I  found  the 
office  open  in  point  of  fact,  but  was  very  grave- 
ly assured  by  two  clerks  in  attendance,  that 
the  office  was  closed,  that  the  official  gentle- 
man was  gone,  and  that  I  could  not  have  a 
^rarrant  unless  I  paid  half-a-crown  for  it,  in 
addition  to  the  usual  charge  of  six  shillings. 
Now,Sir,  I  am  a  small  attorney,  minding  my  own 
business,  and  not  a  great  house  having  a  mul- 
titude of  clerks.  When  I  go  to  the  office  to 
issue  a  writ,  I  am  obliged  to  shut  up  my  shop 
bond  fide,  1  need  hardly  tell  you  that  I 
should  have  paid  the  half-crown  demanded,  ra- 
ther than  go  again  the  next  day,  even  if  I  had 
not  had  instructions  from  my  client  in  the 
country,  to  send  the  warrant  off  by  that  night's 
post.  At  the  same  time,  I  c^not  help  think- 
ing, that  the  extracting  of  the  half-crown  out 
of  my  pocket  was  an  imposition ;  and  that 
undersheriffs'  agents  ought  to  be  compelled  to 
keep  their  offices  open  during  the  hours  in 
which  the  public  offices  for  issuing  writs  are 
open.  J.  C. 


SELECTIONS 
FROM  CORRESPONDENCE. 


PRACTICE  AT  THE  JUDGES'  CHAMBERS. — 
TIME  FOR  PAYMENT. 

To  the  Editor  of  the  Legal  Observer, 

Sir, 
I  beg,  through  the  medium  of  your  journal, 
to  call  the  attention  of  the  profession  to  a  new 
practice  which  has  lately  sprung  up  at  the 
Judges'  Chambers,  namely,  by  allowing  de- 
fendants orders  for  time  for  pavment  of  debt 
and  costs  within  a  certain  period,  or  that  in 
default  thereof  the  plaintiff  may  be  at  liberty 
to  sign  final  judgment.  Although  this  practice 
is  another  inroad  upon  the  already  reduced 
fees  of  the  practitioner,  yet  my  principal 
object  is  to  consider  whether  this  practice,  by 
destroying  the  effect  of  the  statute  passed  for 
preventing  frauds  on  creditors,  by  secret  war- 
rants of  attorney  and  cognovits,  does  not  open 
a  field  for  the  exercise  of  those  frauds,  winch 
it  was  the  object  of  the  legislature  to  prevent; 
and  if  so,  whether  the  matter  should  not  be 
respectfully  represented  to  the  Judges. 

An  Old  Practitioner. 


FEES  at  TBE  college  OF  ARMS. 

Sir, 
In  the  Legal  Observer  of  the  9th  of  January, 
in  the  report  of  Mr.  Griroaldi's  Lecture  on 
Pedigrees,  it  is  stated,  in  reference  to  the 
Manuscripts  in  the  College  of  Arms,  that 
'•thevare  of  easy  access,  and  the  fees  for 
searches  are  most  reasonable."  Can  you  or 
any  of  your  readers  oblige  me  with  a  scale  of 
their  charges  ?  I  have  for  some  time  past  been 
desirous  of  making  a  search,  but  have  hitherto 
been  deterred,  supposing  it  to  be  very  ex- 
pensive. 

H. 


DURATION  OP  WRIT  OP  EXECUTION. 

Sir, 
Although  it  appears  from  the  Report  of 
your  Correspondent,  of  the  case  of  Chandler, 
Clk,  V.  Broughton,  Es^,,  (stated  in  a  recent 
Number  of  your  valuable  work),  that  the 
learned  Baron  dismissed  the  defendant's  sum* 
mons,  on  the  ground  that  the  continuance 
might  be  entered  at  any  time;— it  does  not 
appear  what  became  of  the  second  objection, 
namely,  that  the  Alias  Writ  of  Execution, 
though  returnable  immediately  after  execution, 
could  not  be  in  force  for  more  than  a  twdve- 
month  and  a  day; — and  as  it  is  a  question 
which  involves  so  much  doubt,  and  is  of 
almost  daily  occurrence,  I  shall  be  glad  to 
learn  from  the  above  or  any  other  correspon- 
dent, what  the  practice  is  upon  that  point. 

Enquirer. 
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PROPBRTY  LIABLE  TO  LB6ACT  DUTT. 

Sir, 
In  the  report  at  page  181,  of  the  case 
of  L^an  y,  Fairlie,  on  the  subject  of  Le- 
gacjr  Duty,  it  is  stated  that  the  Vice  Chancellor 
decided  that  the  legacy  duty  did  not  attach, 
and  that  it  was  an  appeal  from  his  Honor's 
decision ;  and  the  question  was,  whether  the 
legacies  should  be  considered  as  appropriated 
in  India,  or  remaining  unappropriated  until 
paid  over  by  the  agents  of  the  executors  in  this 
country,  when  a  suit  had  been  instituted 
against  the  executors.  On  referring  to  the 
case  of  Logan  v.  Fairlie,  in  Simon  &  Stuart, 
it  will  be  found  that  the  Vice  Chancellor  held 
that  the  duty  was  payable  upon  the  residuary 
legacy,  about  which  the  point  was  raised; 
although  he  said  in  his  judgment,  "  If  a  tes- 
tator die  in  India,  and  his  personal  estate  be 
wholly  in  India,  and  his  executor  be  resident 
there,  and  the  will  be  proved  there,  and  the 
executor  remit  to  a  legatee  in  England,  and 
some  other  person  in  England,  for  the  specific 
use  of  the  legatee,  the  amount  of  his  legacy, 
I  am  of  opinion  that  the  legacy  duty  it  not  pay* 
able  upon  such  remittance,  inasmuch  as  the 
whole  estate  is  administered  in  India,  and  the 
remittance  is  in  respect  of  a  demand  which  is 
to  be  considered  as  established  there/'  It 
would  appear  from  the  report  of  the  judgment 
of  Sir  C.  Pepyt^  that  he  considered  the  legacy 
duty  not  to  attach,  and  in  that  case  the  Vice 
Chancellor's  onler  must  have  been  reverted, 
and  not  aflfirmed,  as  you  state. 

R.C. 


STRIKING  OUT  COUNTS. 


Amovo  the  new  Pleading  Rules,  none  per- 
haps has  given  rise  to  more  difficulty,  and 
consequently  more  discussion,  than  the 
fifth  general  one,  by  which  it  is  ordered, 
"  that  several  counts  shall  not  be  allowed, 
unless  a  distinct  subject  matter  of  com- 
plaint is  intended  to  be  established  in  re- 
spect of  each."  It  must  of  course  be  a 
matter  of  discretion  in  many  cases,  whe- 
ther the  Court  will  interfere  to  do  certain 
acts  with  power  to  do  which  it  is  invested ; 
but  in  the  present  instance  it  would  appear 
that  the  language  of  the  Rule  was  suf- 
ficiently clear  to  prevent  discordant  decisions 
on  the  pcut  of  Judges  of  the  same  or  differ- 
ent Courts.  All  that  is  to  be  decided  is,  whe- 
ther different  causes  of  action  are  stated  in 
the  various  counts  of  the  declaration.  The 
Court  is  not  called  upon  to  decide  on  an 
application  to  strike  out  the  counts,  whether 
the  cause  of  action  alleged  will  be  sustain- 
able in  point  of  law.  It  is  sufficient,  we 
apprehend,  if  the  plaintiff  states  an  actually 
different  supposed  cause  of  action,  to  en- 


title him  to  retain  the  counts  in  the  decla- 
ration. 

It  has  been  decided  in  a  variety  of  cases, 
that  the  circumstance  of  the  various  causes 
of  action  alleged  in  the  declaration,  arising 
out  of  the  same  transaction,  does  not  in 
any  way  interfere  with  the  plaintiff  *s  right 
to  retain  the  counts  in  his  declaration. 

The  difficulty  then,  which  the  Courts 
seem  to  have  found,  has  been  what  has 
amounted  to  merely  a  variation  in  the  state- 
ment, description,  or  circumstances  of  the 
principal  matter  of  complaint.  In  the  case 
of  Lawrence  v.  Stephens,^  a  decision  was 
pronounced  by  the  full  Couri:  of  Exchequer, 
which  has  been  since  overruled  by  the  same 
Court.  The  case  of  Lawrence  v.  Stephens  was 
an  action  for  tithes,  and  the  plaintiff  in  lus 
declaration  introduced  two  counts,  one  for 
the  treble  value  of  tithes  not  set  out,  and 
the  other  for  the  same  tithes  bargained  and 
sold.  An  application  was  made  to  a  Judge 
at  chambers  in  that  case,  to  strike  out  one 
of  these  two  counts,  but  the  learned  Judge 
refused  to  interfere.  The  defendant  then 
applied  to  the  full  Court.  The  particulars 
of  the  plaintiff's  demand  only  stated  that 
he  claimed  the  value  of  certain  tithes  from 
the  defendant.  On  argument  in  opposition 
to  the  application,  it  was  admitted  that  the 
plaintiff  had  not  two  separate  causes  of  ac- 
tioD,  but  that  as  he  anticipated  the  defend- 
ant would  set  up  a  composition  for  tithes, 
the  plaintiff  had  thought  it  right  to  intro- 
duce the  two  counts  in  question,  so  as  to 
meet  any  defence  which  the  defendant 
might  set  up  by  his  plea.  '  If  there  was 
no  composition  he  was  entitled  to  recover 
on  the  frrst  count ;  if  there  was,  he  could 
only  recover  on  the  second.  At  first  the 
opinion  of  the  Court  in  that  case  was,  that 
the  claims  were  substantially  different,  and 
therefore  that  the  plaintiff  was  entitled  to 
retain  both  counts ;  and  Mr.  Baron  Alderson 
observed;  "  a  count  is  not  to  be  struck  out 
unless  in  apparent  violation  of  the  late 
Rule ;  counts  on  a  bill  of  exchange  and  for 
the  consideration,  are  for  the  same  subject 
matter,  and  yet  both  may  be  inserted." 
The  Court,  however,  ultimately  ordered  the 
the  last  count  to  be  struck  out,  either  on 
the  defendant's  undertaking  not  to  set  up  a 
composition  at  the  trial,  or  that  if  he  cUd, 
that  the  count  might  be  amended  at  the 
trial ;  and  furthermore,  on  the  authority  of 
Mackinder  v.  Mackinder,  before  Mr.  Baron 
Alderson,  at  chambers;  Lacey  v.  Umbers, 
before  Mr.  Baron  Gumey,  also  at  chambers, 

f  3Dowl.Prac.  Cas.  777. 
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wblA  latter  decision  waa  confirmed  by  the 
fhll  Court ;  !t  was  now  ordered  that  the 
plaintiff  should  pay  the  costs  occasioned  by 
striking  out  the  count.  This  case,  which 
appears  to  have  been  safficiently  wdl  con- 
sidered, has  now  been  overruled  in  the  pre- 
sent term  by  the  Court  of  Exchequer  itself, 
in  the  case  of  Thornton  v.  Whitehead^ 
Here  the  plaintiff's  declaration  contained 
two  counts  ;  the  first  count  was  for  double 
rent,  pursuant  to  the  provisions  of  the  1 1 
Geo,  2,  c.  19,  8,  18 :  and  the  second  count 
was  for  use  and  occupation  in  the  common 
form.  The  plaintiff's  particulars,  which 
had  been  delivered,  shewed  that  he  only 
claimed  in  this  action  double  rent,  pursuant 
to  the  statute  of  1 1  Geo.  2. 

llie  case  which  we  have  already  men- 
tioned, of  Lawrence  v.  Stephens,  was  there 
cited  in  support  of  the  application.  The 
Court,  however,  admitting  that  the  case 
had  been  correctiy  reported,  was  of  opinion 
that  it  had  not  been  properly  decided. 

The  result  therefore  of  this  case  is,  what 
we  at  the  commencement  of  this  article 
suggested  as  the  rule  to  be  adopted  in  such 
cases,  namely,  that  the  Court  will  only  look 
at  tiie  &ce  of  the  declaration,  to  ascertain 
whether  it  ought  to  interfere.  If  on  the  &ce 
of  the  declaration  it  appean  that  the  plain- 
tiff claims  for  different  alleged  causes  of 
action  in  the  various  counts  or  his  declara- 
tion, the  Court  will  not  interfere.  It  is 
also  now  decided,  that  the  particulars  which 
may  have  been  delivered,  cannot  form  a 
ground  to  induce  the  Court  to  strike  out  a 
count,  although  it  may  appear  from  them 
that  it  is  founded  on  precisely  the  same 
cause  of  action  as  another  count  in  the  de- 
claration. The  particidars  therefore  of  the 
plaintiff 's  demand*  so  far  as  the  interference 
of  the  Courts  is  concerned  to  strike  out 
counts,  are  immaterial. 


NEW    RUUB    OP    THE    COMMON 
LAW   COURTS. 

Hilary  Term,  6  Wm.  4,  1886. 


aOUDATS  AT  THJB  LAW   OFFICES. 

WnaxAB,  by  the  act  of  the  3  &  4  Will.  4, 
c.  42,  s.  43,  it  is  enacted,  that  none  of  the 
several  days  mentioned  in  the  statute  passed 
in  the  sessions  of  Fsrliament  bolden  in  the 


b  See  a  report  of  the  case  of  Thornton  v. 
ff^hitehead,  nnte,  214  in  the  last  number. 


5th  and  6th  year  of  the  reign  of  King  Ed- 
ward the  6th,  intituled,  ''An  Act  for  keep- 
ing Holidays  and  Fastings  Days,"  shall  be 
kept  or  observed  in  the  Courts  of  Common 
Law,  or  in  the  several  offices  belongii^ 
thereto,  except  Sundays,  the  day  of  the 
Nativity  of  our  Lord,  and  the  three  follow- 
ing days,  and  Monday  and  Tuesday  in 
Easter  week:  it  is  h^by  ordered,  that 
henceforth,  in  addition  to  the  said  days,  the 
following  and  none  other  shall  be  observed 
or  kept  as  holidays  in  the  several  offices 
belonging  to  the  said  Courts,  viz. — Good 
Friday  and  Easter  Eve,  and  such  of  the  five 
days  following  as  may  notfiaJl  in  tikC  time 
of  term,  but  not  otherwise  :  the  Birth-day 
of  our  lord  the  King,  the  Birth-day  of  our 
lady  the  Queen,  the  day  of  the  Accession 
of  our  lord  the  King,  Whit  Monday,  and 
Whit  Tuesday. 


I/enman. 
N.  C.  Tindal. 
Abinger. 
J.  A.  Park, 
J.  Littledale. 
S.  Gaselee. 
J.  Paike. 


W.  Bolland. 
J.  B,  Bosanquet. 
£.  H.  Alderson. 
J.  Patteson. 
J.  Gumey. 
J.  Williams. 
J.  T.  Coleridge. 


It  may  be  useful  to  add  the  list  of  holi- 
days of  the  present  year,  whether  kept 
under  the  preceding  Rule,  or  the  Law 
Amendment  Act,  3  &  4  W.  4,  c.  42,  s.  43. 

February  24th.— The     Queen's    Birth-day 
kej)t. 
April  1  St.— Good  Friday. 
2nd.— Easter  Eve. 
Rule  qf  Hilary  Term,  6  W.  4,  IU36. 

April  4th. — ^Easter  Monday. 

5th. — Easter  Tuesday. 

3*4  JF.  4,  c.42.«.43. 

June  26th.— The  King's  Accession. 
Rule  Hilary,  1836. 

December  25th^ 

26tii  (Christmas  Day  and   the 
27th  I      three  following  days. 
28thJ 
8*4  IF.  4, c.  42,*.  43. 

WWt  Monday,  Whit  Tuesday,  and  the 
King's  Birth-day,  falling  within  Trinity 
Term,  will  not  be  kept  this  year. 

The  former  holidays  were  twenty-five  m 
number,  and  they  have,  we  understand, 
been  thus  reduced  on  the  suggestion  of  the 
Incorporated  Law  Society. 
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SUPERIOR  COURTS. 


PRACTICB. — BILZj  OF  DISCOTSRT. — FORKIOK 
SOYBRBIOKS.-^aUBSTlTUTBU  SBRVICB. — 
DKMURRBR. 

T^tf  defendantt  to  an  action  brought  by  an 
agent  i/ a  foreign  iovereign  in  the  agents 
name,  filed  a  bill  ofdiicovfry  against  the 
ttgent  and  his  xftvereign,  who  is  out  of  the 
jurisdiction:  Held,  that  service  of  process 
on  the  ageM/or  his  principal,  is  good  ter^ 
vice. 

A  demurrer  to  that  billg  on  the  ground  that 
the  sovereifn  was  not  party  to  the  action, 
and  that  the  discovery  sought  was  of  no 
avail  for  the  defence  of  the  action,  is  over- 
ruled. / 

In  March,  (1833)  Don  Miffad,  btfin?  then 
King  of  PortU|fBl,  contractea  a  loan,  by  his 
agents,  with  Messrs.  Outrequin  and  Jange,  of 
I^is,  part  of  which  was  taken  by  indinduals, 
and  part  by  the  contractors.  Bills  in  duplicate, 
to  the  amount  of  4000/.  were  drawn  on  ac- 
connt  of  this  loan  by  Baron  d'fiste,  at  Paris, 
on  Messrs.  Glynn  and  Co.,  bankers  in  London. 
One  set  of  these  bills  were  sent  to  the  London 
correspondents  of  Outrequin  and  Jauge,  for 
the  purpose  of  obtaining  the  acceptance  of 
Glynn  and  Co.,  and  they  were  accoruingly  ac- 
cepted. The  duplicates  were  transmitted  to 
Lisbon,  endorsed  by  Oatrequin  and  Jauge, ''  to 
the  order  of  M.  J.  F.  Conto,  the  Treasurer 
General  of  the  Royal  Treasury  of  Portuc^al,  on 
account  of  the  Royal  Loan,'' and  were  delivered 
to  him  on  behalf  of  Don  Miguel.  In  the 
Jnl^  next  following.  Donna  Maria  was  pro* 
clumed  Queen  of  I\)rtugal,  and  in  August  the 
Baid  duplicates  of  bills  were  found  in  the  royal 
treasury  and  sent  to  London,  endorsed  by  M. 
Conto  "  to  the  order  of  M.  Soarez,  who  in  due 
time  applied  for  payment  to  Glynn  and  Co. 
On  their  refusal  to  pav,  Soarez  brought  an  ac- 
tion for  the  amount  or  the  bills  in  the  Court  of 
King's  Bench,  whereupon  Messrs  Glynn  and 
Co.  filed  a  bill  in  this  Court  against  Soarez  and 
Queen  Donna  Maria  for  discovery,  in  aid  of 
their  defence  to  the  action  at  law,  and  also  for 
a  commission  to  examine  witnesses  abroad. 
After  the  filing  of  their  bill,  the  plaintiffs  ap. 
plied  for  and  obtained  an  order  ex  parte,  di- 
recting that  service  of  process  of  subptena  on 
the  defendant  Soarez,  or  on  his  attorney,  in  the 
action  at  law,  might  be  deemed  good  service 
on  the  defendant  the  queen,  she  being  out  of 
theiurisdiction. 

Mr.  Richards  now  moved  that  the  order  be 
discharged.  It  did  not  appear  by  the  proceed- 
ings  at  law  that  Doona  Maria  had  any  interest 
in  the  subject  matter  of  the  action,  or  that 
Soarez  was  acting  as  her  agent  therein,  as  the 
plaintiffs  aUe|^ed  by  their  biU.  Should  the  sub- 
stituted service  be  held  good,  the  effect  of  it 
would  be  that  an  injunction  would  be  forthwith 
applied  for  to  stay  the  action  at  law  until  the 
Queen  of  Spain  appeared  to  the  bill;  and  there 


being  no  means  of  compelling  her  appearanee 
the  action  at  law  would  never  be  brought  to 
trial.  Soarez  mwf  be  the  agent  of  her  Majesty 
in  this  country  for  general  purposes,  but  not 
necessarily  her  agent  for  appearing  for  her  in 
this  suit  for  prosecuting  the  action  at  law. 
The  Queen  of  Portugal  could  not  be  a  party 
to  the  action.  The  bills  being  indorsed  by 
Soarez,  he  was  the  person  to  sue  for  and  to  re- 
cover the  money  for  them.  What  right  had 
the  plaintiffs  to  make  the  Queen  of  Portugal 
a  party  to  this  suit,  when  her  name  did  not  ap- 
pear to  the  bills,  or  on  the  record  in  the  action 
at  law?  The  plaintiffs,  by  their  own  biU,  al- 
leged that  the  Queen  of  Portugal  had  no  right 
or  interest  in  the  bills.  Then  why  make  her  a 
party  defendant? 

The  Lord  Chief  jRfro/i.— They  allege  tiiat 
the  has  no  right  to  the  money  the  produce  of 
the  bills;  but  still,  thev  say,  she  is  in  fact  the 
party  suing  at  law  by  her  i^ent,  and  that  she 
will  receive  the  money  if  it  should  be  recovered. 
That  is  not  disproved,  but  rather  admitted,  by 
M.  Soarez. 

Mr.  Richards,  in  support  of  his  first  position^ 
stated  it  was  contrary  to  the  rules  and  princi- 
ples of  the  Court  to  substitute  service  of  pro^ 
cefls  in  a  case  of  this  sort,  citing,  among  other 
cases.  Bond  v.  Duhe  of  Newcastle,*  Anderson 
V.  Lewisfi  and  Smith  v.  Hibernian  Minify 
Company,^  which  overruled  alt  the  former 
cases  to  the  contrary. 

Mr.  Simphinsvn,  for  the  plaintifik,  in  rapport 
of  the  order  for  substituting  service. — If  M. 
Soarez  was  no«  the  agent  of  tne  Queen  of  Por- 
tugal in  this  transaction,  why  did  he  instruct 
counsel  to  make  this  motion  to  set  aside  the 
order? 

The  Lord  Chi^ Baron, -^M.  Soarez's  answer 
to  that*auestion  is,  that  though  he  is  not  the 
agent  ot  the  Queen  in  this  particular  transac- 
tion, yet  this  order  may  have  the  effect  of  pre- 
venting him  from  trying  his  action  at  law,  be- 
cause you  mean  to  follow  this  order  up  by 
moving  for  an  ii^unction  to  restrain  the  action 
until  ne  Queen  appears  and  answers. 

Mr.  Simp^inson,*^The  injunction  would  bo 
i^ainst  the  Queen  of  Portugal.  But  this  order 
was  obtained  on  the  ground  that  Soarez  was 
the  agent  of  the  Queen  of  Portugal^  and  l)ronght 
the  action  for  her  benefit.  Jf  he,  by  affidavit, 
denies  his  agenev,  that  will  puit  an  end  to  the 
motion.  The  amission  that  ho  was  the  agent 
of  tiie  Queen^  in  his  public  ebaracter^  was  raf- 
cient  to  bring  him  withte  the  pitnciple  tiiat 
service  on  the  agent  was  good  service  on  the 
principal.^  It  was  yet  neeestary  to  flftate  to 
the  Court  some  material  facta  in  the  case. 
Don  Miguel,  when  he  contracted  for  this  loan, 
was  de  facto  King  of  Plntugal,  and  as  such 
was  denoonced  by  Donna  Maria  as  a  usurper, 
and  a  decree  was  issued  by  her  repudiating  all 
his  acts,  and  proclaiming  that  no  loan,  or 
pledge,  or  other  burdensome  contract,  secured 


•  3Bro.C.C.386.  ^  lb.  429. 

«  1  Sch.  and  Lcf.  238. 

^  See  the  cases  above  cited. 
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on  any  property  of  Portujral,  should  ever  be 
coosidered  valid  under  the  Portuguese  Crown. 
In  conformity  with  the  decree,  public  notice 
was  given  by  the  Portuguese  ambassador  in 
Paris,  in  1834,  denying  the  validity  of  this  very 
loan  of  Outrequin  and  Jauge.  Don  Miguel, 
who  obtained  this  loan,  still  claimed  the  benefit 
of  it,  and  the  contractors  also  gave  to  the  de- 
fendants in  the  action  at  law — who  were  like 
stakeholders  in  this  matter — notice  not  to  pay 
the  money  to  Donna  Maria  or  her  agents. 
Was  Donna  Maria  entitled  to  receive  the  pro- 
duce of  these  bills^  and  yet  repudiate  the  con- 
tract? The  Queen  claimed  the  produce  of 
the  bills  without  giving  any  consideration  for 
them. 

Lord  Abtnger,  Chief  Baron. — ^The  question 
on  the  merits,  when  they  shall  come  to  be  dis- 
cussed, may  involve  many  important  points  of 
the  hiw  of  nations,  as,  who  was  entitled  to  the 
money — ^whether  Don  Miguel,  who  contract^ 
for  the  loan,  but  cannot  now  make  good  the 
security— or,  whether  his  successor,  who 
claimed  the  money  aAer  repudiating  the  con- 
tract  ?  The  question  now  is,  whether  in  a  case 
in  which  a  party  was  suing,  not  in  proprio  Jure, 
but  as  agent  in  fact  for  another,  there  was  any 
principle  of  this  Court  restraining  it  from 
compelling  the  principal  to  appear  and  answer 
a  bill  of  discovery.  In  answer  to  the  alleged 
analogy  between  this  and  cases  of  bills  of  dis- 
covery in  respect  to  policies  of  insurance,  it 
was  sfud,  that  in  the  latter  cases  it  appeared  on 
the  records  that  the  parties  agunst  whom  bills 
of  discovery  were  filed,  were  the  real  parties. 
But  certainly  the  assured  were  not  in  such 
cases  parties  to  the  record,  no  more  than  a 
drawer  of  a  bill  of  exchange  is  party  in  an 
action  by  an  indorser  against  the  acceptor; 
because  the  drawer's  name  was  necessarily 
mentioned  in  the  record.  A  court  of  law 
would  not  consider  a  party  in  any  way  affected 
by  his  name  appearing  in  the  record,  unless  he 
was  plaintiff  or  defendant.  In  the  case  of 
policies,  where  a  party  sued,  not  in  his  own 
right,  but  for  the  benefit  of  others,  a  court  of 
.equity  had  to  deal  with  the  real  party  as 
strongly  as  it  had  with  the  nominal  party. 
Why  should  not  that  practice  be  made  to  ap- 
ply to  cases  on  bills  of  exchange?  If  it  ap- 
geared  that  a  party  brought  an  action  for  the 
enefit  of  another,  what  was  the  injustice  in 
holding  that  the  defendant  to  that  action 
should  be  allowed  to  make  his  defence  at  law, 
by  compelling,  through  a  court  of  eouity,  the 
party  on  whose  behalf  the  action  was  brought, 
and  who  possessed  a  document  shewiog  that 
the  bill  or  exchange  was  paid  or  otherwise  sa- 
tisfied,  to  produce  that  aocument  ?  Suppose 
a  bill  is  filed  against  the  agent  alone ;  he  may 
answer,  that  he  knows  nothing  of  the  docu- 
ment ;  and  suppose  there  is  a  commission  for 
examination  of  witnesses,  the  principal  cannot 
be  compelled  to  an  examination.  AVhat  re- 
medy then  has  the  defendant  at  law,  but  to 
compel  the  principal  by  bill  in  equity  to  pro- 
duce the  evidence  required?  The  suggestion 
here  was,  that  these  plaintiffs  have  a  good  de- 


fence  at  law  on  getting  facts  admitted  by  the 
Queen  or  her  agent.  No  one  supposed  that 
she  was  to  give  a  personal  answer ;  her  minister 
or  other  agent  may  answer  for  her,  as  the  At- 
torney General  in  this  country  would  do  for 
our  king.  An  answer  in  some  way,  he  be- 
lieved she  would  be  compeUed  to  give ;  for 
unless  she  could  be  compelled  to  answer,  she 
could  not  sue.  That  question  has  been  much 
discussed  lately  in  the  House  of  Lords.^  He 
apprehended  that  the  case  fell  within  the  prin- 
ciple  applied  to  actions  on  policies  of  in- 
surance, and  that  service  on  the  agent  was 
good  service  on  the  Queen,  and  the  order 
made  for  that  purpose  must  be  sustained. 

Soon  after  this  decision  was  pronounced,  a 
demurrer  was  put  in  to  the  bill  on  behalf  of 
the  Queen,  Donna  Maria,  upon  two  grounds ; 
first,  that  a  bill  of  discovery  in  aid  of  a  defence 
to  an  action  of  law  could  not  be  sustained,  ex- 
cept between  persons  who  were  parties  to  the 
action  at  law,  and  the  Queen  was  no  party  to 
this  action :  secondly,  that  the  discovery 
sought  by  the  bill  was  immaterial,  and  if 
granted,  furnished  no  defence  to  the  action. 

The  demurrer  was  argued  by  the  same  coun- 
sel on  both  sides,  and  the  case  of  the  King-  of 
Spain  v.  Hulleti,  before  referred  to,  was  again 
cited. 

Lord  Abinger^  Chief  Baron,  overruled  the 
demurrer  on  both  grounds,  holding,  that  there 
was  no  principle  or  rule  in  any  of  the  text* 
writers  or  decided  cases,  in  support  of  the  de- 
murrer on  the  first  ground;  and  as  to  the 
second,  the  plaintiffs  who  had  to  pay  the  ex- 
pense of  the  bill  of  discovery,  were  themselves 
the  best  judges  of  what  discovery  would  or 
would  not  aid  their  defence.  They  made  out 
a  case  capable  of  being  sustained ;  and  even 
where  there  might  be  a  doubt  of  the  effect  of 
the  discovery,  it  ought  not  to  be  refused.  The 
principle  laid  down  in  the  King  of  Spain  v. 
HuUett,  in  the  House  of  Lords,  was,  that  if  a 
foreign  sovereign  resorted  to  our  courts  of 
law  or  canity  for  justice,  he  became  amenable 
to  the  rules  of  the  court,  and  was  bound  to  do 

i'ustice,  and  answer  a  cross  bill  filed  against 
lim.  The  present  case  was  not  distinguishable 
from  the  case  cited ;  for  it  could  not  be  dis- 
puted that  the  Queen  of  Portugal  was  virtually 
the  phuntiff  in  the  action.  Upon  the  principle, 
therefore,  of  the  former  case,  she  became 
amenable  to  the  jurisdiction,  and  was  bound 
to  give  the  discovery  sought.  This  Court 
could  not,  it  is  true,  compel  an  answer  from 
her,  but  it  can  direct  an  injunction  to  restrain 
the  action  until  she  answers. 

Glynn  v.  Soarez  and  Queen  of  Portugal. 
Sittings  at  Gray's  Inn,  after  Michaelmas 
Term,  1835,  and  at  Westminster,  Jan.  19, 
1836. 


«  HuUeti  V.  JCmg  ofSpain^  1  Dowl.  &  Clark, 
169 ;  7  L.  O. ;  and  1  Clark  &  Fmnelly,333. 
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MANDAMUS.  —  INROLMBNT   OF  AN    AWARD. — 
EXECUTOR. — INCL08URE  ACT. 

The  Court  wilt  grant  a  rule  to  shew  cause 
why  a  mandamus  shall  not  issue  to  compel 
an  executor  to  deliver  up  or  inroll  an  award 
made  by  certain  commissioners ,  which  had 
been  neglected  to  be  done  by  the  deceased 
person  f  who  was  clerh  to  the  commissioners, 
and  who  received  instructions  to  cause  its 
inrolment. 

This  was  a  motion  for  a  rule  to  shew  cause 
why  a  mandamus  should  not  issue  calling  on 
the  defencUint  to  deliver  up  an  award,  or  cause 
it  to  be  inrolled,  under  the  following  circum- 
stances:— It  appeared  that  under  the  pro- 
visions of  the  General  Inclosure  Act  three 
commissioners  were  appointed  for  the  purpose 
of  inclosing  certain  lands  in  the  parish  of 
Brampton,  in  the  county  of  Derby.  The 
father  of  the  present  defendant  was  appointed 
clerk  to  the  commissioners,  and  an  award  was 
made  by  them,  which  was  delivered  to  him  to 
be  stamped  and  inroUed,  according  to  the  pro- 
visions of  the  statute.'  He^  however,  died, 
having  neglected  to  inrol  the  award,  and  leav- 
ing the  present  defendant  his  executor.  One 
of  the  commissioners  had  also  since  died,  and 
the  remaining  two  had  repeatedly  applied  to 
the  defendant,  from  a  desire  to  fulfil  the  trust 
which,  was  reposed  in  them,  either  to  deliver 
up  the  award,  or  to  pause  it  to  be  stamped 
and  inrolled;  but  he  had  refused  to  do  so, 
alleging  that  other  persons  might  be  interested. 

Patteson,  J.  suggested,  that  the  proper  re- 
medy was  by  action  of  trover^  or  detinue. 

It  was  submitted,  that  if  an  action  of  detinue 
were  brought,  the  judgment  would  be  in  the 
alternative,  as  the  defendant  might  either  pay 
damages  or  deliver  up  the  award. 

Patteson,  J.  observed,  it  was  a  somewhat 
novel  measure  to  be  taken  against  an  executor, 
bat  the  rule  might  issue. 

Rule  to  shew  cause  granted. — Rex  v.  Tho- 
mw,  H.  T.  1836.    K.  B.  P.  C. 


JUDGMENT  AGAINST  THE  CASUAL  EJECTOR. — 
SERTICB  OF  NOTICE. — DEPENDANT  ON  THE 
PREMISES. — ^ADMISSION  OF  RECEIPT  OF  NO- 
TICE. 

/fit  shall  appear  that  the  defendant  is  on  the 
premises  at  the  time  of  the  service  of  the 
notice  qf  declaration,  and  he  shall  after- 
wards admit  having  received  it,  the  Court 
will  grant  a  rule  to  shew  cause* 

This  was  a  motion  for  judgment  against  the 
casual  ejector.  It  appeared  from  tne  affida- 
vit of  the  clerk  to  the  plaintiff's  attorney,  that 
be  had  gone  to  the  premises  for  the  purpose  of 
serving  the  notice  of  declaration,  but  was  in- 
formed by  the  defendant*s  servant  that  her 
master  was  out,  and  it  was  mentioned  when 
he  would  return.  He  then  went  away,  leaving 
word  he  would  call  again  the  next  dav.  He 
did  so,  but  was  again  told  that  the  detendant^ 
had  not  since  been  home.    He  then  went  to 


the  next  house,  and  on  inquiry  learned  that 
the  defendant  had  been  seen  to  enter  the 
house  immediately  before,  and  that  he  might 
be  seen  at  that  time  on  the  premises.  The 
deponent,  in  consequence,  placed  himself  in  a 
position  to  command  a  view  of  the  defendant's 
house,  and  there  saw  him  walking  about  in  one 
of  his  yards.  The  deponent  then  returned 'to 
the  front  door,  and,  in  accordance  with  the 
desire  of  the  servant,  placed  the  notice  in  a 
letter  box,  by  which  means,  it  was  stated,  it 
would  reach  the  defendant's  hands.  The  de- 
fendant afterwards  (since  beginning  of  term) 
admitted  having  received  it  to  the  deponent. 

Patteson,  J.,  granted  a  rule  to  shew  cause« 
to  be  served  on  the  premises. 

Rule  to  shew  cause  granted.— Z>o^  d.  Kemp- 
sey  V.  Roe,  H.  T.  1836.    K.  B.  P.  C. 


JUDGMENT  AGAINST  THE  CASUAL  EJECTOR. — 
SERVICE  OF  NOTICE  ON  THE  SUPPOSED 
SERVANT  OF  THE  DEFENDANT,  ON  THE 
PREMISES. 

Service  of  notice  of  declaration  on  the  sup- 
posed servant  of  the  defendant,  on  the  pre- 
mises,  and  the  proof  of  copies  having  been 
ajffused  to  the  outer  door,  the  defendant 
bring  unable  to  be  found,  will  entitle  the 
plaintiff  to  a  rule  to  shew  cause. 
This  was  a  motion  for  judgment  against  the 
casual  ejector.    In  the  affidavit  on  which  the 
motion  was  made,  it  was  stated  that  the  de- 
ponent had  gone  to  the  premises  and  had 
found  them  closed.    On  inquiry,  however,  he 
found  a  man,  who  acted  as  gardener,  and  his 
son,  on  the  premises,  but  thev  refused  to  state 
by  whom  they  were  employed.    The  deponent 
nevertheless  served  the  gardener  with  the  no- 
tice of  declaration,  and  explained  its  contents 
to  him ;  but  he  also  affixea  true  copies  to  the 
two  outer  doors.    He  had  since  made  diligent 
search  for  the  defendant,  but  could  not  find 
him.   The  affidavit  also  stated  that  the  gardener 
occasionally  lighted  a  fire  on  the  premises, 
and,  to  the  belief  of  the  deponent,  was  em- 
ployed by  the  defendant. 

The  Court  thought  sufficient  had  been  done 
to  entitle  the  parties  to  a  rule  to  shew  cause. 
Service  to  be  made  on  the  premises,  in  the 
same  nanner  as  the  notice  of  declaration. 

Rule  to  shew  cause  granted. — Doe  d.  Smith 
V. /2(H?,  H.  T.  1836.    K.  B.P.  C. 


JURY  TAMPERED  WITH  BT  DEFENDANT'S 
ATTORNEY. — NEW  TRIAL. — VERDICT  FOR 
PLAINTIFF.— PAYMENT  OF  COSTS  OF  FIRST 
TRIAL  BY  defendant's  ATTORNEY. 

A  defendants  attorney  having  tampered  with 
a  jury,  who  had  retired  to  deliberate  on 
their  verdict,  and  the  jury  in  consequence 
being  discharged  and  a  new  trial  granted, 
the  Court  will  grant  a  rule  calling  on 
the  defendant's  attorney  to  shew  cause 
why  he  should  not  pay  the  costs  of  the  first 
trial. 

This  was  a  motion  for  a  rule  calling  on  the 
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defeodant'i  attorney  to  .shew  cause  why  he 
should  not  pay  the  costs  of  the  first  trial  of 
this  cause,  under  the  following  circumstances : 

The  action,  it  appeared^  was  brought  for  an 
essaulty  and  at  tbe  trial  at  the  assizes  a  gen- 
tleman was  seen  in  conversation  with  several 
of  the  jury.  This  called  forth  a  severe  repri- 
mand  from  the  Judge,  but  the  trial  proceeded. 
At  its  conclusion  the  jury  retired  to  consider 
their  verdict,  and  were  conducted  to  a  room 
which  looked  out  on  a  yard.  The  defendant's 
attorney  by  some  means  obtained  access  to  the 
yard,  and  was  for  some  time  in  communication 
with  several  of  the  jurymen,  who  were  heard 
to  say,  that  as  there  were  several  of  their  num- 
ber who  could  not  be  *'  brought  round,"  the 
attorney  had  better  apply  to  the  counsel  to 
withdraw  a  juror.  This  application  was  made, 
but  subsequently  the  circumstance  of  the  attor- 
ney having  haa  communication  with  the  jury 
was  conveved  to  the  plaintiff's  counsel,  who 
immediately  informed  the  Judge.  The  jury 
were  then  ordered  into  Court  and  immediately 
discharged,  as  incompetent  and  unfit  to  give  a 
verdict  m  the  cause.  The  action  was  subse- 
t]uently  tried  a  second  time,  and  a  verdict  was 
given  lor  the  plaintiff,  with  damages. 

The  Court  granted  the  rule. 

Rule  to  shew  cause  granted. — Denney  v. 
<?«rrtf/r,  H.  T.  1836.    K.  B.  P.  C. 


INTBRPLBADSR    ACT.—- COSTS.— <!LATlfANT. — 
BXBCUTIOBi  CRBOITOR. — RVLB  Nltfl. 

fFhere  the  $her\f  hue  obtained  relirf  under 
the  Interpleader  Act  in  oentequence  (ff  a 
claitnani  having  laid  claim  to  certain  pro^ 
pertjf  aeixed  by  kirn  under  a  writ  ^eaecu^ 
tion,  andalthouuh  an  iuue  hoe  been  directed 
between  the  claimant  and  the  e^ectHion 
creditor,  the  former  does  not  proceed  to 
trial  in  due  time,  and  an  applioation  is 
a/terurardt  made  on  the  part  of  the  etfeeu- 
tion  crediior/or  theoroeeedt  «ifthe  eale  of 
the  execution,  together  with  all  coiti  to  be 
paid  to  him,  the  rule  for  that  purpose  is 
nisi  III  the  first  instance* 

This  was  an  application  under  the  Inter- 
pleader  Act,  on  the  part  of  the  sheriff  of  Kent. 
A  writ  of  execution  had  been  sued  out  directed 
to  the  sheriff  of  the  county  of  Kent,  and  under 
it  he  seized  certain  roods  supposed  to  belong 
to  the  defendant.  While  in  possession  he  re- 
ceived a  notice  from  the  son  of  the  defendant 
that  the  property  seized  was  his. 

On  shewing  cause  against  the  rule  obtained 

a  the  sheriff  under  the  Interpleader  Act,  the 
limant,  the  plaintiff  in  the  cause^  and  the 
sheriff  were  represented. 

After  considerable  discussion,  the  following 
rule  was  pronounced : 

''  Upon  reading  the  rule  made  in  this  cause 
on  Monday  tbe  2d  day  of  November,  in  this 
term,  the  affidavit  of  Hichard  Crate  and  the 
paper  writing  thereto  annexed,  the  affidavit  of 
Richard  Perry  and  another,  the  affidavit  of  the 
plaintiff,  the  affidavit  of  Thomas  Cross,  gentle- 
man^ and  upon  hearing  Mr.  Piatt  of  counsel 


for  Richard  Perry  the  younger,  in  the  said 
rule  named,  Mr.  Smith,  of  counsel  for  tbe 
plaintiff,  and  Mr.  IF,  Clftrhtftn,  of  counsel  for 
tbe  sheriff  of  the  county  of  Kent,  It  is  ordered, 
that  the  said  sheriff  be  discharged  from  further 
liability  as  to  tbe  goods  and  chattels  seized  by 
him  under  the  writ  of  testatum  fieri  facias 
issued  in  this  cause;  and  that  the  plaintiff  be 
at  liberty  to  try  in  a  feigned  issue  whether  the 
prwicrty  so  seized  by  the  said  sheriff  was  liable 
to  nis  tne  phdntiff's  execution  at  the  dme  of 
the  levv,  m  which  feigned  issue  the  said 
Richara  Perry  the  youAger  shall  be  nluntiff, 
and  the  said  plaintiff  in  this  action  shall  be  de- 
fendant ;  and  that  the  said  Richard  Peirv  the 
younger  shall  give  security  to  the  pliuntiff  in 
this  cause  in  such  amount  as  the  Master  shall 
think  fit,  and  within  a  fortnight,  and  that  the 
said  sheriff  do  remain  in  possession  for  that 
time,  or  retire  from  possession  when  the  said 
security  shall  be  given,  and  that  the  costs  of 
tbe  issue  alnde  its  event:  And  it  is  further 
ordered,  that  the  said  issue  be  delivered  to  the 
attorney  for  the  plaintiff  in  this  cause  within  a 
week  next  ensuing,  and  if  returned  within  a 
week  after  such  ddiverv,  that  then  the  plaintiff 
in  the  said  issue  shall  proceed  to  the  trial 
thereof  at  the  adjourned  sittings  after  this 
term  for  London :  And  it  is  further  ordered, 
that  if  any  difference  shall  arise  in  settling  the 
said  issue,  the  same  shall  be  determined  by 
the  Master :  And  it  is  further  ordered,  that  in 
the  event  of  the  security  aforesaid  not  being 
given  within  the  time  aforesaid,  that  the  said 
sheriff  do  proceed  to  a  sale  of  the  sud  goods 
and  chattels,  and  bring  the  proceeds  into  this 
Court,  without  prejudice  to  any  action  which 
the  sdd  Richanl  Perry  the  younger  may  be 
advised  to  bring  against  the  plaintiff  in  this 
cause  for  the  seizure  and  sale  of  the  said  goods 
and  chattels,  prorided  that  such  action  be 
brought  within  a  fortnight  after  the  said  sale : 
And  It  is  further  ordered  that  the  said  rule  be 
enlarged  until  the  sud  issue  be  determined." 

The  plaintiff  in  the  issue  did  not  proceed 
within  the  time  limited  by  the  rule;  and  an 
application  was  now  made  to  obtain  the  money 
realised  bv  the  sale  of  the  goods,  and  paid  by 
the  sheritf  into  Court,  together  with  the  claim- 
ant's costs  of  appearing  on  the  sherifi^s  rule, 
and  furthermore  to  bar  the  claim  made  upon 
the  goods  seized  pursuant  to  the  statute.  No- 
tice had  been  given  to  the  claimant  that  the 
present  application  would  be  made.  The  only 
question  then  was,  whether  the  rule  to  which 
the  plaintiff  was  clearly  entitled  under  the  sta- 
tute, was  to  be  absolute  or  nisi. 

It  was  suggested  that  it  might  be  absolute 
in  the  first  mstance,  because  Uie  notice  given 
to  the  chiimant  would  warn  him  that  the  pre- 
sent application  was  to  be  made,  and  he  might 
therefore  have  appeared  to  resist  it. 

Patteson,  J.,  was  of  opinion  that  the  present 
rule  could  only  be  granted  nin  in  the  nrst  in- 
stance. The  party  affected  by  the  rule  had 
clearly  a  right  to  appear  before  the  Court,  and 
to  be  heard  in  opposition  to  the  rule. 

Rule  nisi  granted  accordingly. — Staley  t. 
Pmy.  H.T.J  836.    K.B.P,C. 
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Paiieson,  J.  tliought  tbe  case  was  of  some 
hardship  to  tbc  appHcaut,  and  said  the  rule 
miifht  is8ue< 

Rule  ai-cordingly.— /''W  v.  Leach,  H.  T. 
1636.    K.B.P.C. 


DBFENOANT  ABSTOIfDBO.— DCCIiAIUTlON. 
STUCK  UP  IN  OrFICB. 

The  Court  ttili  fr^ant  leave  to  Hick  up  the 
declaration  in  the  fffiee,  if  it  shall  appear 
that  tetfs/actorp  means  hofse  been  taken  to 
find  the  d^eniant. 

This  was  an  appUcatioa  for  leare  to  stick  up 
a  declaration  in  the  office. 

The  affidavit  stated  that  every  means  had 
been  taken  to  find  the  defendant,  and  enquiries 
had  been  made  at  his  last  known  place  of 
aiiode,  but  the  landlady  baid  that  he  had  left 
the  house  in  debt.  Inquiries  had  been  made 
of  the  postman.  The  writ  of  summons  had 
been  served  at  a  house  where  he  was  acci- 
dentally met. 

Rule  gTAnted.^flardinsr  ?.  RnwUngs^  H.T. 
15^36.    K.B.P.  C. 


DISOBEDIENCB  TO  A  SUBPOENA. — RULB  FOR 
ATTACHMENT. — NKOLECT  TO  6RKW  CAUSE. 
RULB  FOR  DISCHARGE. 

The  Court  will  grant  a  rule  for  the  discharge 
of  a  prisoner^  in  custody  on  an  attachment 
fur  disobedience  to  a  subpoBna,  to  wbich  he 
had  nesrlected  to  shew  cause,  the  affidavits 
di»eli9s)ng  grounds  ofemcnse  for  not  shew- 
ing  cause  at  the  proper  time. 

This  was  a  motion  for  a  rule  to  shew  cause 
why  Edward  Bateman,  who  was  in  custody  for 
not  obeving  an  attachment,  should  not  be  dis^ 
t'hanrea. 

Bateman,  it  appeared,  was  subpcenaed  as  a 
witness  on  the  trial,  which  was  to  take  place 
at  Liverpool.  He  attended  sereral  suocessive 
days  at  the  Court,  but  the  trial  did  not  come 
on  ;  and  at  leni^th,  on  the  day  beffire  the  trial 
came  on,  he  received  notice  from  tlie  attorney 
for  the  pluntiff  to  be  in  Court  bv  11  o'cIock 
next  day.  He  arrived  in  Liverpool  from  Ches- 
ter, (where  he  resided,)  at  a  quarter  before 
1 1  o'clock,  and  proceefted  immediately  to  tbe 
Court,  where  he  arrived  at  ten  minutes  before 
11,  but  he  then  learned  tliat  the  plaintiff  had 
been  nonsuited,  and  that  he  had  been  called 
on  hh.subpctna.  He  was  afterwards  served 
with  a  rule  to  shew  cause  why  an  attachment 
should  not  issue,  and  he  went  on  the  next  day  to 
instruct  his  attorney  to  shew  cause.  His 
attorney  was,  however,  from  hon^e,  and  on  the 
following  day,  while  again  orcceeding  to  his 
attorney's  house,  he  was  taken  Into  custody, 
in  consequence  of  an  allecfcd  breach  of  the 
peace,  and  was  detained  until  it  was  too  late 
to  shew  cause.  The  attachment,  ?n  conse- 
quence, issued,  and  was  in  due  course  put  into 
execution.  The  present  application  was  there- 
fore, in  point  of  fact,  to  get  rid  of  the  oriRi- 
nal  rule  for  the  attachment,  to  which  the 
applicant  had  good  cause  to  shew,  and,  unless 
the  application  was  granted,  he  must  remain 
in  custody. 

Pattesvn,  J.  enquired  how  the  action  went 
off. 

He  was  answered  that  it  was  in  coaseqaence 
of  some  technicality. 


Common  jpitial. 

ATTOENBT  ANP  CLIENT. — COSTS.'— TAXATION 
— CHANGINO    ATTORNEY. 

j4n  attorney  is  not  bound  to  attend  to  a 
letter  written  by  an'ither  attornt-y,  inti^ 
mating  that  the  olten*  intended  to  change 
his  attorney  ;  but  a  Judge^s  order  Jor 
changing  attorney  must  be  obtained^  and 
therefore  he  is  eaiitled  to  his  costs  until 
the  time  of  the  Judge^s  order  being  made. 

In  this  case  a  rule  nisi  vrw  applied  fur  to  re- 
Wew  the  prothonotary's  taxation,  on  the 
ground  of  bis  having  allowed  too  large  aa 
amount  of  costs  to  the  attorney  for  the  plain- 
tiff, under  the  following;  circumstances. 

^onie  time  since  the  plaintiff  had  instructed 
an  attorney  to  comm'^ncc  an  action  against  a 
particular  person.  He  issued  a  writ  against  the 
latter.  The  client  then  thought  it  advisable  to 
change  his  attorney.  Accordingly,  he  gave 
directions  to  another  attorney  to  write  to  the 
former  one,  and  intimate  to  him  that  he  was 
to  proceed  no  further  in  this  action,  and  if  he 
din,  the  client  would  not  hold  himself  liable 
for  any  further  costs  from  the  time  of  the  inti- 
mation. No  notice  was  taken  of  this  letter, 
but  the  attorney  proccided  with  great  rapidity 
in  the  cause.  A  Judge's  order  was  then  ob- 
tained, pursuant  to  a  summons,  to  change 
the  attorney.  The  new  attorney  and  the  pre- 
vious one  then  attended  the  taxation  of  the 
bill  of  the  latter  before  the  prothonotary. 
That  officer  allowed  all  the  costs  of  the  attorney 
from  the  commenc'ement  of  the  action  down  to 
the  time  of  taxation.  It  was  now  objected,  that 
the  attorney  who  had  been  superseded  was 
only  entitled  to  his  costs  from  the  commence- 
ment of  the  action  down  to  the  time  of  receiv- 
ing the  new  attorney's  letter,  directing  him  to 
proceed  no  further. 

The  Court  was  of  opinion  that  he  was 
not  bound  to  take  notice  of  the  letter,  and 
therefore  that  he  was  entitled  to  his  costs  down 
to  the  time  of  the  Judge's  order  being  made. 
The  rule  was  theretone  refused  as  to  those 
costs,  and  granted  as  to  those  subsequent  to 
the  making  of  the  order 

Rule  accordingly. — Deale  v.  Laurence,  H. 
T.  1836.    C.P.     . 

CjTC^cauf r  of  DIt«f. 

PLBADtNO.— DEMURRBR.«— 0OOD8  SOLD  AND 
DELiySREU.  —  RK8CJNPING  CONTRACT.  — 
BELEA8B.— ACCORD  AND  SATISFACTION. 

Demurrer  to  a  pleu^  on  the  ground  that, 
though  it  admitted  the  delivrry  ofgofids, 
and  alleged  the  rescinding  of  a  contract 
pursuant  to  which  the  goods  had  been  de^ 
livered,  it  did  not  allege  /acc9rd  and  satist' 
/action,  or  arekm^. 
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This  was  a  demurrer  to  a  plea.  The  decla- 
ration was  for  goods  sold  and  delivered.  The 
plea  stated  that  the  goods  had  been  delivered 
pursuant  to  a  contract  between  the  plaintiff 
and  defendant,  which  had  since  been  rescinded. 
To  this  plea  the  plaintiff  demurred,  on  the 
ground  that  it  admitted  the  receipt  of  the 
goods,  and  did  not  shew  that  the  contract, 
pursuant  to  which  the  goods  had  been  delivered, 
was  put  an  end  to  by  accord  and  satisfaction, 
or  a  release. 

In  support  of  the  plea  it  was  contended,  that 
the  right  of  the  plaintiff  to  recover  depended 
on  the  contract  between  the  parties,  and  that 
being  rescinded,  the  plaintiff's  right  to  re- 
cover was  shewn,  bv  the  plea,  to  be  destroyed, 
at  least  so  far  as  the  present  action  was  con- 
cerned, whatever  right  he  might  have  to  bring 
an  action  of  trover. 

In  support  of  the  demurrer  it  was  contended, 
that  as  by  the  plea  the  receipt  of  the  goods  by 
the  defendant  was  admitted,  and  thereby  a 
contract  implied  raised  from  such  receipt ;  if 
the  defendant  wished  to  discharge  himself 
from  the  contract  so  admitted,  either  a  release 
must  be  given,  or  accord  and  satisfaction 
shewn.  Nothing  of  the  kind  was  done,  and 
therefore  the  plaintiff  was  entitled  to  judgment 
on  the  demurrer. 

Parke,  B. — A  contract  is  admitted  on  the 
face  of  the  plea,  from  which  the  defendant  has 
not  discharged  himself.  Either  a  release  or 
accord  and  satisfaction  must  be  shewn.  Neither 
the  one  nor  the  other  has  been  alleged,  and 
therefore  the  plea  is  bad,  and  the  plaintiff  is 
consequently  entitled  to  judgment  in  his 
favour.  The  judgment  wiU  therefore  be  for 
the  plaintiff. 

Tne  other  Barons  concurred. 

Judgment  for  the  plaintiff  accordingly. — 
Edwards  v.  Chapman,  H.  T.  1836.    Excheq. 


KING'S  BENCH  SITTINGS. 

NOTICE. 

Causes  will  not  be  tried  in  London  on  Wed- 
nesdav  the  drd  Februair,  as  the  Court  will 
sit  in  Middlesex  on  that  day. 

Dated  January  26M,  1836. 


ANSWERS  TO  QUERIES. 


Catmiuru  IUSd. 

JOINT  NOTE.      P.  120. 

I  apprehend  that  B,  is  not  released  from  his 
liability  on  his  joint  note.  The  taking  of  a 
cognovit  certainly  would  not  release  B,,  the 
surety,  unless  coupled  with  other  circum- 
stances (as  giving  time,  for  example)  by 
which  the  latter  might  be  prejudiced.  Eyre  v. 
Everett,  1  Russ.  381 ;  Nufme  v.  Cotlihs,  2 
Sim.  12 ;  Price  v.  Edmunds,  10  B.  &  C.  678 ; 
and  see  CUt^  on  BilU»  442,  44?.  C. 


MAGISTRATE.      P.    136. 

1.  By  statute  5  G.  2,  c.  18,  s.  2,  no  attorney, 
solicitor,  or  proctor,  shall  act  as  a  justice  of 
the  peace  for  any  county  during  the  time  he 
continues  to  practise ;  this  however  does  not 
extend  to  borough  justices,  Duffy  v.  OaJkes,  3 
Taunt.  166.  The  necessary  qualification  for 
a  county  magistrate,  is  a  clear  estate  in  lands, 
&c.  of  the  value  of  lOQ/.  per  annum^in  posses- 
sion, or  of  300/.  per  annum  in  reversion  or 
remainder.    Hde  statute  18  G.  2,  c.  20. 

W.  H. 

2.  In  answer  to  a  query  of  "  Ciws,*'  whether 
an  attorney  in  practice  can  act  as  a  county 
magistrate,  it  is  expressly  enacted  b^  the  5th 
G.  2  (which  I  believe  is  the  last  act  which  adju- 
dicates on  this  question)  that  no  practising  at- 
torney, solicitor,  or  proctor,  shall  be  capable  of 
acting  as  a  justice  of  the  peace  for  any  county. 
Whether  this  restriction  extends  to  corporation 
justices,  is  a  point  which  is  not  decided  by  the 
act ;  and  I  should  incline  to  the  opinion,  that 
the  jurisdiction  of  a  corporation  justice  bdng 
entirely  distinct  from  that  of  a  county  magis- 
trate, as  likewise  the  qualification,  the  restric- 
tion imposed  by  the  act  on  the  one  case  would 
not  extend  to  the  other.  C.  R.  W. 


ftxSQ  Of  ^TO^trts  ftior  Canbesimcf  ns. 

APPOINTMENT  TO  TRUSTEES.      P.  88. 

Any  trust  estate  which  the  deceased  party 
might  have  taken  under  the  will  had  he  sur- 
vived, becomes  lapsed  by  his  death  in^the  life- 
time of  the  testator.  Under  the  devise  {to  J, 
and  B.,  and  their  heirs,  A.  dying  in  the  life- 
time of  the  testator,  B.  then  takes  alone,  4 
Bac.  Ab.,  6th  ed.  335 ;  see  3  B.  &  P.  22,  and 
the  doctrine  of  Lapse  generally.  From  the 
above  authorities,  it  is  evident,  that  no  power 
of  appointment  can  be  exercised  when  the  per- 
son sought  to  be  replaced,  failed  in  taking,  he 
never  having  assumed  the  character  of  trustee. 

F.  L.  J. 

DISCLAIMER.      P.  88. 

Following  the  above  deduction,  it  being  op- 
tional with  the  trustee,  B,,  to  disclaim  in  toto, 
Nicolson  V.  fFordsworth,  2  Swanst.  365,  the 
appointee  of  the  power  may  exercise  it  in  fa- 
vour of  one  or  more  persons  (but  agreeably  to 
the  strict  terms  of  the  power).  If  a  person,  to 
whom  a  use  or  devised  estate  is  first  limited, 
refuse  or  renounce,  the  remainder  will  be  ac- 
celerated. See  8Ves.  jun.  568-9 ;  Cro.  £L  423. 

F.  L.  J. 


THE  EDITOR'S  LETTER  BOX. 


The  Letters  of  W.  B.  J.  "One,  Bic";  and 
J.  C.  will  receive  early  attention. 

The  Disputed  Decision  in  StiJ^r,  Everett, 
shall  be  considered. 

The  Queries  and  Answers  of  X.  Y.  Z.j  W.  F. ; 
and  G.  H.  have  been  received. 


sribr  Utqal  0hwv\}tv. 


FOR  JANUARY,  1836. 


— — "  Quod  magis  ad  N05 

Pertinet,  et  nescire  malam  est,  agltamuB." 

BORAT. 


LECTURES  AT  THE  INCORPORA- 
TED  LAW  SOCIETY. 

[We  are  enabled,  from  the  Notes  of  the  late 
Mr.  Dodd,  to  report  the  sabstance  of  his  valua- 
ble Lectures  on  the  Law  of  Contracts.  One,  on 
Life  Insurance,  was  given  in  ?ol.  10,  p.  129, 
and  the  Introductory  Lecture  appeared  in  vol. 
S.  p.  273.] 

ON  THB  CONTRACT  OP  COACH  PR0PRIST0R8. 

The  general  doctrine  of  the  liability  of  car- 
riers and  coat'h  proprietors  is  more  commonly 
treated  of  in  consiaering  iorU  than  contracts, 
for  you  are  aware  that  in  these  cases  the  plain* 
tiff  has  generally  a  choice  of  remedies,  and 
may  either  treat  the  misconduct  of  the  coach 
proprietors  as  a  breach  of  their  duty  towards 
the  plaintiff,  which  is  the  subjectj[of  an  action 
on  the  case  for  tort,  or  may  treat  it  as  a  breach 
of  their  implied  contract  safely  to  carry  him 
or  his  property,  and  may  sue  for  damages  in  a 
apecial  auumptit. 

The  contract  of  a  coach  proprietor  safely 
«nd  securely  to  carry  every  passenger  who 
travels  by  hu  coach,  may  be  broken  in  two 
ways ;  either  by  refusing  or  neglecting  to  carry 
him  at  all,  or  bv  not  conveying  him  with  pro- 
per care  and  skill,  and  with  a  safe  and  sufficient 
coach,  horses,  and  harness.  With  regard  to 
the  first  mentioned  breach,  in  not  carrying  him 
at  all,  in  cases  where  the  passenger  books  his 
place,  the  contract  on  the  part  of  the  coach 
proprietors  is  established  by  proof  of  tlie  book- 
ing at  the  usual  office,  or  inn,  or  booking 
place,  and  the  proprietors  are  clearly  liable  to 
an  action  of  special  assumpsit ;  if  at  the  ap- 
pointed time  the  coach  is  full,  or  for  any  other 
reason  they  fail  to  fulfil  their  engagement,  the 
passenger  in  such  case  is  justified  in  hiring  a 
chabie,  and  travelling  with  ordinary  and  reason- 
able expense  to  his  destiuatiou,  and  may  sue 
the  coach  proprietors  for  the  amount.  He 
must  however  take  care  thai  he  shows  an  ubso* 
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lute  engagement  at  all  events  for  the  place;  for 
if  the  booking  was  only  conditionnl  (as  was 
contended  in  the  late  case  ofBulwerv.  Home, 
4  Bam.  &  Adol.  133,)  as  for  instance,  to  have 
a  place  in  the  event  of  there  being  room  when 
a  branch  coach  arrives,  or  in  the  event  of  only 
certain  places  being  taken  at  another  booking 
office,  tne  passenger  must  of  course  not  treat 
this  as  an  absolute  contract,  but  must  allege 
and  prove  distinctly  that  the  conditional  cir- 
cumstances on  which  he  was  to  have  a  place 
have  occurred.  The  case  of  Bulwer  v.  Horns 
should  be  referred  to,  as  showing  the  great 
necessity  of  care  and  caution  in  pleading  a 
tender  and  paying  money  into  Court  in  actions 
of  this  description,  ana  of  all  descriptions. 
Mr.  Bulwer  booked  a  place  in  the  mail  to 
Cheltenham,  and  paid  1/.  deposit ;  at  the  day 
fixed  the  mail  was  full,  and  lie  travelled  post 
and  sued  the  proprietors  for  the  expense,  al- 
leging in  his  declaration  an  absolute  s^eement 
by  the  proprietors  to  convey  him  to  Chelten- 
ham. The  defendants'  case  was,  that  the  con- 
tract was  merely  dependent  on  some  condition 
(probably  that  Mt.  B.  was  to  have  a  place  un- 
less they  were  booked  full  at  another  office). 
They  pleaded  the  general  issue,  except  as  to 
the  \L  deposit,  which  Mr.  B.  sought  to  be  re- 
covered back  in  the  common  money  counts ; 
and  as  to  this  I/.,  the  defendants  pleaded  a 
tender,  and  paid  the  money  into  Court.  Of 
course,  this  sum  should  have  been  paid  into 
Court  merely  on  those  common  counts,  to 
which  the  tender  was  pleaded :  but  unluckily 
the  defendants*  attorney  paid  it  in  upon  the 
whole  declaration,  and  by  this  means,  accord- 
ing to  the  well  known  rule,  that  payment  of 
money  on  any  count  admits  any  contract  stated 
in  that  count,  the  defendants  admitted  the 
absolute  contract  to  convey  the  plaintiff,  which 
was  stated  in  the  special  counts  of  the  declara- 
tion ;  the  result  was,  that  though  the  yity  found 
Htstlnetly  that  the  defendants*  contract  was  only 
cftnditional,  and  had  cMHwquently  not  been 
broken  by  the  defendants,  the  inadvertent  ad- 
luiasion  of  the  contract  arising  from  the  gene- 
ral payment  into  Court,  entitled  Mr.  Bulwer 
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tu  a  verdict,  and  he  recovered  bus  trarelling 
expeascs. 

Another  case  may  be  mentioned  of  a  refusal 
to  carry  according  to  the  contract,  in  which 
Chief  Justice  J66ott  said,  "  If  a  family  of  fotir 
ladies  take  inside  places  in  a  coach,  saying, 
they  wish  to  travel  together,  I  am  clearly  of 
opinion  that  you  have  no  right  to  separate 
them."    Long  v.  Home,  1  Car.  &  P.  610. 

It  may  be  material  also  to  observe,  that  if  a 
person  takes  a  place  in  a  stage  coach,  and  pays 
at  the  time  onl]^  a  deposit,  as  half  the  fare  for 
example,  and  is  not  at  the  inn  ready  to  take 
his  place  when  the  coach  is  setting  off,  the  pro- 
prietor of  the  coach  is  at  liberty  to  fill  up  his 
place  with  another  passenger;  but  if  at  the 
time  of  taking  his  place  lie  pays  the  whole  of 
the  fiire,  in  such  ca^e  the  proprietors  cannot 
dispose  of  his  place,  but  he  mav  take  it  at  any 
stage  of  the  journey  he  thinks  fit.  Re^p  v. 
Afountain,  1  £sp.  27. 

It  must  be  observed  that  I  have  been  hither- 
to speaking  of  the  case  of  a  clear  express  con- 
tract to  carry,  evidenced  by  the  booking  of  a 
place.  It  is  quite  another  question  whether  a 
ooach  proprietor,  having  room  in  his  coach,  is 
under  any  implied  contract  or  obligation  to 
carry  every  passenger  who  offers.  Mr.  Chitty, 
in  the  2d  vol.  of  his  Pleading  Precedents,  p. 
153,  says,  that  if  no  place  has  been  taken,  and 
the  coach  owner  refuses  to  carry  a  passenger 
and  his  luggage,  an  action  on  the  case  is 
sustainable;  bat  none  of  the  authorities  to 
which  Mr.  Chitty  refers  bear  out  his  propo- 
sition as  to  a  refusal  to  carry  a  passenger,  but 
only  apply  to  a  point  as  to  which  there  is  no 
doubt ;  vit,  that  a  common  carrier  of  goods — 
and  coach  proprietors  are  such — are  bound  by 
the  custom  of  the  realm  to  carry  all  gofjds  of- 
fered, if  they  have  room,  and  that  they  are  li- 
able to  an  action  on  the  case  if  they  refuse. 
But  as  the  Court,  in  Sandman  v.  Breach,  7  B. 
&  C.  96,  regarded  a  coach  proprietor  carrying 
passengers  as  not  coming  within  the  denomi- 
nation of  a  carrier ;  and  as  the  coach  propri- 
etor cannot  have  the  corresponding  lien  on  the 
person  of  a  passenger  refusing  to  pay  his  fare, 
which  the  common  carrier  has  on  goods  en- 
trusted to  him  to  carry,  for  the  price  of  the 
carriage,  I  think  it  doubtful,  in  the  absence  of 
express  authority,  whether  an  action  would  He 
against  a  coach  owner,  simply  for  refusing  to 
book  a  place  or  to  carry  any  particular  indi- 
vidual. 

So  much  far  cases  in  which  the  coach  pro- 
prietor's contract  to  carry  a  passenger  is  broken 
by  a  refusal  to  carry  him  at  all.  it  remains  to 
consider  the  far  more  numerous  cases  in  which 
the  contract  is  broken  by  some  misfeazance — 
some  negligence  or  want  of  skill — in  the  con- 
veying him.  The  contract  on  the  part  of  a 
coach  proprietor  with  the  passenger  amounts 
to  this :  that  he  shall  be  driven  to  his  destina- 
tion by  a  safe  and  sufficient  coach  and  horses 
with  proper  tackle,  and  by  a  coachman  of  com- 
petent skill,  who  shall  conduct  the  coach  with 
reasonable  care,  skill,  and  caution.  The  coach 
proprietor,  you  remember,  is  not  an  insurer, 
as  to  passengers,  against  all  accidents  except 


the  a(*t  of  God  and  the  king's  enemies,  aa  is 
the  case  according  to  immemorial  custom  with 
the  common  carriers  of  goods.  Unless,  there- 
fore, negligence  or  want  of  skill,  or  some  in- 
sufficiency in  the  coach  or  horses,  or  tackle,  ia 
proved,  the  coach  proprietor  is  not  responttUe 
for  an  accident,  however  grievously  injnrioiia 
to  the  passenger.  It  is  for  the  plautiff  in  all 
such  cases  to  show  negligence:  and  it  is  » 
question  of  fact  for  the  jury  to  say,  whcthfjr  the 
mischief  arose  from  negligence  or  unskilful- 
nesB,  or  want  of  proper  coach  and  harness,  or 
whetht:r  it  arose  from  unavoidable  accident. 
If  the  mischief  and  damage  to  the  passenger 
are  accidental,  the  coach  proprietor  is  exempt, 
though  the  carrier  of  ^oods  is  liable  for  mere 
accident.  Few  questions  of  greater  nicety 
come  before  a  jury ;  and  they  are  rendered 
more  difficult  by  the  direct  conflicts  of  tetti* 
mony  which  perpetually  occur  between  the 
witnesses  called  for  the  plaintiff  and  for  the 
defendant.  Every  traveller  who  reflects  upon 
the  hurry  and  confusion  attending  a  jovmey 
by  a  coach,  especially  if  by  night,  must  see 
that  if  he  were  called  upon  to  give  a  precise 
account  in  a  Court  of  Justice  or  the  exact  cir- 
cumstances and  particulars  attending  a  col- 
lision with  another  vehicle,  or  the  overtumiAg 
of  a  coach;  it  would  be  no  very  easy  task  to 
be  faithful  and  accurate,  and  it  is  by  no  means 
wonderful  if  some  other  witness  sealed  in  an- 
other part  of  the  coach,  or  viewing  the  tram- 
action  from  another  position,  should  give  a 
materially  different  description  of  the  traniac* 
tkin.  Much,  therefore,  of  the  contradsctory 
swearing  which  belongs  to  such  cases,  mvf^  be 
ascribed  to  the  fright,  the  inaccurate  attentioD, 
and  the  fulure  of  memory  of  the  witnesses ; 
but  when  we  consider  also  that  the  coachman, 
guard,  and  servants  of  the  proprietors  are  al- 
most ahvays  witnesses,  and  have  a  direct  bias 
and  often  interest,  to  exculpate  tbeinsehes, 
while  the  fellow  passengers  of  the  aUffmng 
plaintiff  have  an  active  sympathy  mth  his  situs- 
tion ;  it  U  obvious  that  these  cases  must  enli^ 
feelings  and  prepossessions  in  the  witnesses 
very  adverse  to  the  statement  of  the  plun  truth. 
I  recommend  all  gentlemen  therefore  who 
happen  to  be  engaged  in  bringing  such  cases 
to  trial,  to  be  more  than  commouy  careful  in 
taking  down  the  testimony  of  the  witnesses, 
and  accurately  stating  it  in  the  briefs.  In  cases 
where  the  coachman  is  shewn  to  be  intoxi- 
cated, or  to  be  racing  with  another  coach,  or 
driving  at  an  inordinate  and  unaccustomed 
pace,  these  facts  are  almost  conclusive  agitost 
the  proprietors.  But  the  proprietors  are  also 
liable  in  many  cases  where  the  misconduct  of 
the  servant  is  of  a  far  less  gross  descriptioo. 
In  Crofts  V.  fFaterhouse,  3  Bing.  321,  Best,  C 
J.,  says,  '*  the  coachman  must  have  competent 
skill,  and  must  use  that  skill  with  diligence; 
he  must  be  well  acquainted  with  the  road  he 
undertakes  to  drive,  and  provided  with  steady 
horses,  a  coach  and  harness  of  sufficient 
strength  and  properly  made,  and  also  with 
lights  by  nighV  The  facts  of  the  case  were 
very  slight  proof  of  negligence.  The  plaintiff's 
witnesses  proved  that  the  defendant's  coach* 
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■PUn,  IB  tarnlnff  a  ooroer  on  the  rija^ht  hand 
aide  of  the  road,  had  driven  so  near  to  the  side 
as  to  gather  a  bank,  by  which  the  coach  was 
overturned;  that  thoufifh  this  was  between  two 
«nd  three  o'clock  in  the  raominf^,  there  was  a 
liill  mooB,  and  light  enoaffh  to  distinguish  ob- 
jects of  aU  kinds ;  that  the  road  was  twentv- 
five  feet  wide,  and  at  the  time  clear  of  all  ob- 
^tructioM^  so  that  there  was  nothing  to  prevent 
the  coachman  from  keeping  to  the  middle  or 
even  the  left  side  of  the  road.  The  defence 
aet  up  was,  that  between  the  time  of  the  disas- 
(er  and  the  time  when  the  coachman  had  last 
ptuied  the  spot  where  it  happened  (about  twelve 
baun  before)  the  first  of  two  cottages  which 
atood  close  to  the  corner  in  question,  had  been 
pulled  down,  and  the  rubbish  left  by  the  side 
of  the  road  ;  that  the  coachman  mistaking  the 
second  cottage  for  the  first,  and  wishing  to 
save  his  horses  by  going  as  close  to  the  comer 
as  possible,  drove  out  of  the  road  over  the 
rubbish  of  the  demolished  cottage.  This  case 
stands  on  the  doubtful  verge  between  mere 
accident  and  culpable  negligence ;  for  though 
the  coachman  certainly  could  not  know  that 
the  cottage  was  to  be  pulled  down,  and  was 
therefore  misled  by  the  removal  of  his  usual 
landmark,  yet  a  greater  degree  of  care^  with 
prq>er  lights,  might  have  enanled  him  to  detect 
the  change  in  the  road,  in  time  to  direct  his 
course  accordingly.  Mr.  Justice  Liitledale 
appears  to  have  considered  it  a  case  of  negli- 
gence, and  summed  up  against  the  defendants, 
and  a  verdict  passed  against  them  for  150/. 
damages ;  but  the  Court  of  Common  Pleas 
l^ranted  a  new  trial,  considering  it  an  accident, 
without  blame  on  the  part  of  the  coachman. 

Where  there  are  two  courses  to  drive,  one  of 
which  is  safe  and  the  other  hazardous,  if  the 
driver  elects  the  latter,  the  owner  of  the  coach 
is  rcsponsi()le  for  the  mischief.  That  was  the 
principle  (said  Lord  £llenborough)  which  was 
always  acted  upon  in  cases  of  injuries  done  to 
•  ships  at  sea.  Muyhew,  gent.  v.  Boyce,  1  Stark. 
423. 

In  Jacheon  v.  Tullett,  2  Stark.  37,  a  similar 
decision  was  come  to.  There  the  detendant's 
coach  was  going  up  Notting-hill,  and  was  met 
b^  a  waggon,  nearly  in  the  middle  of  the  road. 
The  Worcester  coach  vras  rapidly  descending 
at  the  same  time,  and  the  defendant's  coach- 
soBBp  apprehending  danger,  deviated  to  the 
left,  and  the  wheel  of  his  coach  being  drawn 
over  a  hillock,  which  was  frozen,  the  coach  was 
overturned.  Lord  Ellenborough  seems  to  have 
thought  that  the  more  safe  course  would  have 
been  to  stop,  though  there  might  have  been 
some  danger  in  doing  so.  In  that  case  also 
there  was  a  verdict  for  the  plaintiff. 

We  have  seen  it  id  part  of  the  coach  pro- 
prietor*8  contract,  to  provide  a  road  worthy 
coach,  horses,  and  harness.  In  cases  where 
the  coach  breaks  down,  the  mere  circumstance 
of  its  breaking  down  is  primd facie  evidence 
that  it  is  not  rifadw*trthy ;  and  it  then  lies  on 
the  defendants  to  shew  that  it  had  been  pro- 
perly inspected,  and  every  proper  precaution 
taken,  and  that  tlie  mischief  arose  from  inevit- 
able accident.  Christie  v.  Gri^gi,  2  Camp.  79. 


If  there  Is  no  discoverable  defect  in  the  axle- 
tree  or  other  parts  of  the  coach,  the  breaking 
down  will  be  ascribed  to  mere  accident,  and 
the  proprietors  will  not  be  liable,  md.  But  if 
the  axletree  is  fomii)  on  examination  to  Imve 
been  tit  fact  defective  at  the  time  of  the  break 
down,  it  is  not  a  sufficient  defence  that  the 
axletree  had  been  examined  in  a  customary 
manner  before  the  journey,  and  that  tbe  defect 
was  not  discovered.  Sharpe  v.  Gray^  9  Biag. 
459 :  there  j4lder$on  J.  says,  *'A  coach  proprie^ 
tor  is  liable  for  all  defects  in  his  vehicle  which 
can  be  seen  at  the  time  of  construction,  as  well 
as  for  such  as  may  exist  afterwards  and  he  dis- 
covered on  investigation."  In  a  case  in  which 
Mr.  Dodd  was  lately  engaged^on  the  circuit, 
for  a  major  in  the  army,  against  the  proprietors 
of  the  Manchester  Defiance,  to  recover  da- 
mages for  a  bad  compound  fracture  of  the 
plaintiff's  leg,  by  reason  of  the  axletree  break- 
ing, the  consequences  were  grievous  to  the 
plaintiff,  but  he  failed  in  establishing  negli- 
gence. The  coach  appeared  to  be  travelling  at 
its  usual  pace,  ten  miles  per  hour,  and  the 
coachman  and  guard  were  sober,  and  the  plain- 
tiff's only  dependence  was  on  three  Cheshire 
witnesses — two  country  women  and  a  labouring 
man — who  swore  they  examined  tlie  axletree 
after  the  accident,  and  they  believed  there  was 
an  old  crack  in  it ;  these  witnesses,  however, 
when  put  into  the  box,  proved  very  ignorant, 
and  little  competent  to  pronounce  on  such  a 
point;  they  had  not  the  slightest  knowlege 
of  the  nature  of  a  patent  axletree,  while,  on 
the  other  hand,  the  defendants  produced  a 
scientific  axletree  maker  from  Long  Acre,  and 
also  the  actual  builder  of  the  coach  from  Lon- 
don, who  swore  to  the  soundness  of  the  axle- 
tree,  and  also  proved  a  close  inspection  of  it  in 
the  builder's  yard  on  the  very  day  on  which  it 
started  for  London.  This  evidence  was  not  to 
be  resisted,  and  the  Judge  summed  up  the  law 
according  to  Chrietie  v.  Griggi,  and  Sharpe  ▼. 
Gray  ;  and  the  jury,  though  with  every  dispo- 
sition to  commiserate  the  heavy  expenses  and 
personal  sufferings  of  the  plaintiff,  returned  a 
verdict  for  the  dSendant. 

The  late  case  of  Curtie  v.  Drinkwater,  2  B. 
and  Adol.  169,  shews  the  strictness  of  the 
obligation  on  the  part  of  the  proprietors  to 
have  the  coach  properly  and  safely  conducted 
in  all  points.  The  plaintiff,  a  female,  was  sit- 
ting on  the  roof  of  the  coach,  with  her  back  to 
the  horses,  and  having  a  bundle  which  occupied 
both  her  hands,  was  not  able  to  lay  hold  of  the 
iron  railing  at  the  side,  for  security.  The 
coach  was  not  provided  with  any  iron  rail  to  se^ 
parate  the  luggage  on  the  roof  from  the  pas- 
sengers ;  and  sitting  with  her  back  to  tbe  lug- 
gage, in  consequence  of  a  sudden  jolt,  was 
Precipitated  off  the  coach,  in  the  tovm  of 
Ixford.  Notwithstanding  the  plaintiff  repeat- 
edly declared  that  the  accident  was  owing  to 
her  having  both  her  hands  full,  still  the  jury 
found  for  the  plaintiff,  and  the  Court  of  King's 
Bench  supported  the  verdict.  Lord  Tenterden 
saying,  "  that  the  maleanstraetion  ofihe  coach  ^ 
or  improper  position  of  the  luggage,  was  negli- 
gence in  the  defendant  or  his  servants.** 
R2 
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Tn  another  case,  that  of  Bremner  v.  fFUliftms, 
1  Car.  and  P.  414,  Best,  C.  J.,  said,  he  was  of 
opinion  that  it  was  the  duty  of  a  proprietor 
of  a  stage  coach  to  examine  it  previous  to 
the  commencement  of  every  journey.  For 
when  ten  or  fourteen  people  are  piacea  on  th« 
outside,  a  master  is  ^ilty  of  g^oss  negliirence 
if  no  inspection  of  the  coach  takes  place  im- 
mediately previous  to  each  journey.  Where 
also  the  mjury  has  happened,  not  from  the  pas- 
senger's heing  actually  thrown  off,  but  in  conse- 
f|uence  of  leaping  from  the  coach  in  order  to 
avoid  the  peril  of  its  being  overturned,  he  may 
recover  damages,  if  the  apprehension  of  danger 
was  reasonable.    Jones  v.  Boyce,  1  Stark.  494. 

The  action  of  which  we  are  treating,  may  be 
either  framed  in  case  or  in  assumpsit.  In  cases, 
which  frequently  happen  where  the  number  of 
coach  proprietors  is  considerable,  and  where 
there  may  be  some  doubt  as  to  proving  the  pro- 
prietorship of  all,  it  is  highly  exuedient  to  shape 
the  action  in  case  for  a  tort,  and  not  in  assump- 
sit; since  in  the  latter  action,  unless  every  de- 
fendunt  on  the  record  is  Axed,  the  plaintiff 
must  be  nonsuited,   after  all  the  heavy  ex- 
penses of  going  10  trial  are  incurred.    This  is 
the  case  in  ussnmpsit,  if  there  is  one  single  de- 
fendant whose  proprietorship  the  plaintiff  faih 
to  prove.     M  r.  Dodd  was  for  the  plaintiff,  some 
time  since,  in  a  case  in  which  the  pleader  had'im- 
prudently  drawn  the  declaration  in  assumpsit 
against  fourteen  different  proprietors,  all  living 
at  inns  on  a  long  line  of  road,  and  horsing  the 
coach  for  short  distances.    The  difficulty  of 
proving  the  proprietorship  of  any  one  of  tnese 
parties  was  so  great,  that  we  ventured  on  the 
daring  experiment  of  applying  to  the  Judge  to 
allow  an  aineadment,  by  altering  the  declaration 
into  case,  which  would  merely  vary  the  form, 
without  altering  the  substance  of  the  cause  of 
action.    The  Judge  refused  the  amendment, 
and  on  a  very  proper  ground — viz.  that  as  Judge 
of  IVisi  Prius,  he  had  no  power  of  amending 
any  thing  but  the  Nisi  Prius  record,  whereas 
clianging  the  form  of  action,  would  of  neces- 
sity require  an  alteration  in  the  writ  of  sum- 
mons, which,  instead  of  being  in  "  trespass  on 
the  case  upon  promises,'*  would  require  to  be 
merely  in  **  trespass  on  the  case.''    On  going 
into  Court  we  found  the  difficultyfwe  anticipated 
in  proving  the  proprietorship.     We  produced 
the  Stamp  Office  books,  containing  a  verbatim 
copy,  in  a  printed  form,  of  the  licences  granted 
to  the  proprietors.    The  original  licences,  it 
appeared  from  the  officer  of  stamps,  were  left, 
sealed  up  at  the  Stamp  Office,  for  the  pro- 
prietors, but  had  not  been  fetched  away.    It 
was  then  immediately  objected,  that  the  copies 
could  not  be  read,  since  the  originad  licences 
should  have  been  produced  from  the  Stamp 
Office ;  and  though  notice  to  produce  them  had 
been  given  by  the  plaintiff,  yet  this  was  ineffec- 
tual, since  they  never  got  to  the  defendants' 
custody.     We  were  then  driven  to  call  the  at- 
torney for  the  proprietors,  who  was  defending 
the  caae  for  them,  and  who  flatly  dented  know- 
ing  whether  his  clients  were  proprietors  of  the 
cuach  or  not.  In  despair  of  any  other  resource, 
wti  called  the  guard  himself,  who  travelled  up 


and  down  the  whole  line  of  road  where  every 
proprietor  lived,  and  who  was  so  obliging  as  to 
prove  the  ownership  of  thirteen  of  his  employ- 
ers, but  a  fortunate  want  of  information  ena- 
bled him  to  disclaim  all  knowledge  whatever 
of  the  fourteenth,  which  was  quite  sufficient  to 
have  ensured  the  plaintiff  a  nonsuit,  had  not 
the  case  ultimately  turned  upon  other  points. 
This  fatal  difficulty  was  entirely  owing  to  the 
pleader's  error  in  not  framing  the  declaration 
in  case,  as  it  has  been  settled  it  may  be  framed, 
according  to  Broiherlon  v.  ff^ood,  3  Brod.  and 
Bing.  54,  notwithstanding  the  doubt  occasioned 
by  the  cases  of  PMretl  v.  Lnyion,  2  B.  and  P. 
New  R.  3'i5,  and  M(>.v  v.  Roberts,  12  East,  89. 
In  the  aliove  case  the  difficulty  arising  from 
the  declaration  being  in  assumpsit  was,  that 
there  were  more  defendants  on  the  record 
than  the  plaintiff  had  evidence  to  fix.    The 
difficulty  arising  from  there  being  too  few  de^ 
fendants,  also  belongfs  to  assumpsit,  and  does 
not  arise  in  an  ai'tion  of  tort.    But  this  diffi- 
culty has  now  been  entirely  removed  as  to 
actions  against  coach  proprietors ;  and  though 
it  still  exists  in  other  actions  of  contract,  yet 
it  has  been  materially  mitigated  liy  the  provi- 
sions of  3  &  4  W.  4,  c.  42,  s.  8.    The  general 
rule,-  you  are  aware,  is,  that  if  all  co-con- 
tractofs  who  are  liable  are  not  joined,  the 
defect  is  no  ground  of  nonsuit,  but  is  the  sub- 
ject of  a  plea  in  abatement  of  nonjoinder. 
Now,  as  to  actions  against  coach  proprietors 
and  carriers,  this  objection  is  altogether  done 
away  by  the  Carriers'  Act,  1 1  0. 4,  and  1  W.  4, 
c.  68,  s.  5,  which  provides,  *'  that  no  action  to 
recover  damages  for  loss  or  iniury  to  any 
parcetj  parAa^e,  or  person,  shall  abate  for 
want  of  joining   any  co-proprietor   or    co- 
partner in  any  mail,  stage  coach,  or  other 
public  conveyance ;  and  that  any  one  or  more 
of  such  mail  contractors,  stage  roach  pro- 
prietors, or  common  carriers,  shall  be  liable  to 
be  sued  in  his,  her,  or  their  names  only." 
Tn  all  other  actions  of  contract  the  nonjoinder 
of  any  one  or  more  joint  contractors  stiH, 
however,  remains  the  subject  of  a  plea  in 
aliatement ;  and  it  may  be  as  well  here  to  state 
the  amendments  introduced  by  the  late  sta- 
tutes into  the  practice  as  to  such  pleas.    See 
Jervis  on  the  late  Statutes.    Formerly,  thoueh 
a  party  resided  out  of  the  jurisdiction  of  the 
Court,  yet  it  might  be  pleaded  that  he  was  not 
joined  as  a  defendant,  and  the  plaintiff  was 
then  driven  to  proceed  to  outlawry  against  the 
absent  party.     See  5  B.   &  C.  314.     This 
absurdity  is  now  removed,  and  a  party  con- 
tracting jointly  with  another  beyond  the  reach 
of  the  Court  may  now,  very  properly,  be  sued 
alone.    Another  difficulty  was,  that  the  party 
pleading  in  abatement  was  not  bound  to  dis- 
close the  place  of  abode  of  his  own  partners, 
or  other  persons  whom  he  alleged  ought  to  be 
made  parties.    In  Taytor  v.  Harris,  4  Barn.  & 
Aid.  93  (an  action  by  a  tradesman  against  a 
manager  of  Covent  Garden  Theatre,  for  goods 
supplied),  this  was  found  so  inconvenient  that 
the  Court,  on  the  ground  that  the  plea  merely 
giving  names,  did  not  substantially  give  the 
plaintiff  a  better  writ  (which  you  arc  aware 
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every  olea  in  abatement  is  bound  to  do),  made 
■D  oraer  for  Betting  aside  the  plea  unless  the 
residences  were  furnished.  By  the  Sth  section 
of  the  Law  Amendment  Act,  3  &  4  W.  4,  c. 
42,  such  plea  cannot  be  allowed  unless  the 
place  of  residence  is  given  with  convenient 
certainty  in  an  affidavit  veri^in^^  the  plea. 

Formerly,  if  one  of  several  ioint  contractors 
wiB  become  bankrupt,  or  discharged  under  the 
Insolvent  Act,  ana  the  plaintiff  did  not  go 
llirough  the  useless  ceremony  of  joining  him 
•a  a  defendant,  he  was  liable  to  a  plea  in  abate- 
vwst  of  nonjoinder.  He  wab  then  obliged  to 
begin  a  fresh  action,  joining  the  bankrupt  or 
Insolvent  as  a  defendant,  who  would  then  meet 
him  bjr  a  plea  of  the  bankruptcy  or  insolvency, 
on  which  the  plaintiff  would  be  compelled  to 
enter  a  nolle  proiequif  and  proceed  against  the 
aolvent  contractor  alone.  The  new  enactment 
cats  off  this  circuitous  proceeding,  by  pro- 
Tiding  that  if  a  defendant  plead  in  abatement 
Che  nonjoinder  of  another  contractor  who  has 
become  bankrupt  and  obtained  his  certi6cate, 
or  been  discharged  under  the  Inttolvent  Act, 
the  plaintiff  may  reply  such  discharj^e,  and 
proceed  in  his  action.  The  plaintiff  must 
now,  therefore,  carefully  avoid  joining  any  co- 
eontractor  who  has  been  discharged  by  bank- 
ruptcy or  insolvency,  since  he  runs  no  risk  of 
n  plea  in  abatement  of  the  nonjoinder;  and 
since,  if  he  does  join  him  as  defendant,  and 
afterwards  enter  a  nolle  protegui  against  him, 
he  will  be  liable  under  the  32d  section  of  the 
new  act,  3  &  4  \V.  4,  c.  42,  to  pay  him  his 
costa,  which  such  a  deifendant  was  not  formerly 
entitled  to. 

When  the  defendant  pleads  in  abatemei\t  the 
nonjoinder  of  other  parties,  the  plaintiff  takes 
one  of  two  courses.  If  he  considers  that  the 
defendant  is  solely  liable  he  takes  issue  on  the 
plea,  and  goes  to  trial  on  the  question,  whe- 
ther the  defendant  is  liable  solely,  or  only 
jointly  with  the  parties  named  iu  the  plea; 
and  in  such  case  (as  you  are  aware),  if  any  one 
of  the  parties  named  in  the  plea  turn  out  not 
to  be  liable,  the  defendant  will  have  failed  in 
proving  his  plea,  and  the  issue  will  be  found 

.  for  the  plaintiff.  If,  on  the  other  hand,  the 
plaintiff  admits  the  truth  of  the  plea,  he  com- 
tneaces  a  new  action,  joining,  as  defendants, 
all  those  parties  named  in  it ;  and  then,  be- 
fore the  late  act,  he  was  bound  at  the  trial  to 

.  prove  every  one  of  these  parties  to  be  liable,  or 
the  plaintiff  was  nonsuited.  The  new  act  has 
very  judiciously  provided,  that  if  the  plaintiff 
IB  such  case  proves  the  ori^nal  defendants  to 
be  liable,  but  fails  in  proving  any  one  of  the 
parties  named  in  the  plea  in  abatement  to  he 
liable,  he  shall  have  judgment  against  those 
who  shall  appear  to  be  liable ;  and  the  others, 
who  appear  not  to  be  liable,  shall  have  judg- 
ment and  costs  against  the  plaintiff,  who  shall 
be  aUowed  the  same  as  costs  in  the  cause 
against  the  defendant  who  pleaded  in  abate- 
ment, provided  that  the  defendant  who  pleaded 

.  in  abatement  shall  be  at  liberty  to  adduce  evi- 
dence of  the  liability  of  the  defendants  named 
in  the  plea.  This  clause  introduces  a  con- 
aiderable  improvement.    In  was  a  great  hard- 


ship on  the  plaintiff,  according  to  the  former 

{iractice,  that  the  defendant,  in  whose  knovi- 
edge  the  names  of  his  co-partners  and  co- 
contractors  peculiarly  lies,  might  introduce 
into  a  plea  m  abatement  the  names  of  some 
parties  not  really  liable,  and  then  if  the  plain- 
tiff made  them  defendants  in  a  new  action, 
might  defeat  the  new  action  b^  shewing  their 
non-liability.  The  plaintiff  is  now  (as  he 
ott^ht  to  be)  safe,  if  he  commence  his  new 
action  against  those  parties  pointed  out  by  the 
defendant  pleading  m  abatement ;  and  if  any 
of  them  appear  not  to  be  liable,  the  costs  in- 
curred by  them  will  be  ultimately  visited  on 
the  defendant  who  misled  the  plaintiff,  and 
was  the  cause  of  their  being  made  co-defen- 
dants. 

Before  the  New  Rules  of  Pleading,  the  de- 
claration in  these  actions  usuallv  contained 
three  or  four,  or  even  more  special  counts,  be- 
sides the  four  money  counts.  By  the  effect 
of  the  New  Rules,  the  declaration  is  confined 
to  one  special  count  on  the  agreement  to 
carry  safely  and  securely,  and  to  the  count  on 
an  account  stated.  The  inconvenience  which 
might  result  from  this  narrowing  of  the  de- 
claration, is  precluded  by  the  very  extensive 
powers  of  amendment  in  case  oi"  variance, 
which  are  given  by  the  3  &  4  W  4,  c.  42,  s.  23. 
Under  this  clause  the  Judge  will  now  amend 
any  variance  as  to  the  description  of.  the 
coach's  journey  (as  if,  for  instance,  it  states 
the  coach  to  run  from  London  to  Bath,  but 
there  should  be  no  evidence  of  the  defendant's 
proprietorship  further  than  Newbury,  and  the 
accident  happened  between  London  and  New- 
bury, thia  would  be  amended) ;  or  as  to  the 
particulars  of  the  accident  (as  whether  it  slated 
that  the  coach  was  driven  against  a  post,  and 
it  appeared  to  be  driven  upon  a  bank),  ^ould 
now  be  amended  at  the  nist  prius  trial. 

Before  the  New  Rules,  the  defence  in  such 
cases  was  almost  always  made  on  the  general 
issue,  noM  assumpsit.  This  occasioned  ^reat 
trouble  and  expense,  since  it  compelled  the 
plaintiff  to  come  prepared  to  prove  by  evi- 
dence at  the  trial  eveiy  one  of  tne  allegations 
in  the  declaration,  and  therefore  gave  the 
defendant  so  many  chances  of  eluding  the  real 
merits  of  the  case.  The  plaintiff  was  com- 
pelled to  prove  the  propi  letorship  of  every 
individual  defendant  un  tne  recora,  the  con- 
tract, and  also  the  njtture  of  the  mischief  or 
damage.  The  general  issue  now  simply  de- 
nies that  any  contract  was  made.  It  does  not 
put  in  issue  the  nature  of  the  damage  or  acci- 
dent. This  must  be  done  by  a  special  plea, 
alleging  that  the  damage  arose  from  inevitable 
accident,  which  plea  of  course  admits  the  pro- 
prietorship of  the  defendants,  and  the  contract 
to  carry  the  plaintiff.  If  the  defendant  unad- 
visedly pleaois  pleas  which  he  cannot  support, 
viz,  the  general  issue,  denying  the  contract, 
or  a  plea  denying  the  proprietorship  of  any 
one  or  more  defendant,  ne  will  then  be  visited 
with  the  costs  of  those  issues,  although  he 
should  succeed  on  the  general  defence,  and 
prove  the  injury  to  be  merely  accidental ;  nay 
more,  if  an  application  has  been  mode  by  a 
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plaintiff  to  a  Jad^  to  strike  out  any  such  plea, 
-and  the  defendant  has  stated  to  the  Judge  that 
a  distinct  defence  was  intended  bond  fide  to  be 
made  upon  it,  and  on  the  trial,  the  Judge  Trying 
the  cause  siiall  be  of  opinion  that  no  distinct 
defence  was  bomtfide  intended,  then  the  Judge 
uiav  so  certify,  and  in  that  case  the  defendant 
^riil  not  only  pay  the  costs  of  the  pleas  on 
which  he  fails,  but  he  will  even  be  deprived  of 
the  costs  of  the  general  defence,  on  which  he 
has  obtained  a  verdict.    Jervis,  p.  102,  103. 
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EUGJBNB  ARA3I  AND  OTHERS  FOR  MURDER. 

At  the  assizes  held  for  the  county  of  York, 
August  dd,  1759,  Richard  Houseman,  Bugene 
Aram,  and  Henry  Terry,  were  indicted  for 
the  murder  of  Daniel  Clarke,  in  the  night  be- 
tween the  7th  and  8th  of  February,  1744-6. 

Richard  Houseman  was  first  tried ;  bat  the 
evidence  not  being  sufficient  to  convict  him, 
he  was  acquitted.  The  Court  accordingly  ad- 
mitted him  as  a  witness  for  the  Crown. 

He  then  gave  his  evidence,  but  with  such 
caution  and  reluctance,  that  it  was  plain  that 
mere  necessity  obliged  him  to  accuse  a  man 
of  a  crime  in  which  himself  had  too  near  a 
concern.  He  was  first  asked,  whether  he  knew 
Daniel  Clarke  of  Knaresborough  $  how  long 
since  he  was  acquainted  with  him ;  and  whe* 
ther  he  could  tell  any  thing  concerning  the 
manner  of  his  death  ?  Houseman  answered, 
that  he  knew  Daniel  Clarke  very  well ;  that  he 
had  been  acquainted  with  him  some  yenrs  be- 
fore his  death,  which  happened  in  the  begin- 
ning  of  the  year  1745.  The  Court  then  asked 
him  if  he  did  not  know  in  what  manner  Clarke 
came  by  his  death  ?  if  he  did  not  know  or  be- 
lieve he  was  murdered,  and  by  whom?  and 
particularly  whether  he  was  not  killed  by  the 
prisoner  at  the  bar  ? 

To  this.  Houseman  answered,  with  a  trem- 
bling voice,  and  a  visible  confusion  in  his  face, 
that  since  he  was  under  the  sanction  of  an 
oath  to  speak  the  truth,  he  would  no  longer 
burden  his  conscience  with  the  concealraenc 
uf  facts  which  ought  lousf  since  to  have  seen 
the  light,  andpunished  with  the  utmost  rigour 
of  the  law.  That  it  was  true,  that  in  accusing 
Aram  he  could  not  entirely  acquit  himself; 
yel  since  it  was  the  will  of  Heaven  that  this 
murder  should  be  discovered,  after  it  had  been 
BO  long  buried  in  oblivion,  he  would  no  longer 
oppose  it  by  endeavouring  to  stifle  the  know- 
ledge  of  so  heinous  a  crime,  or  screen  the 
giiilty  from  the  stroke  of  justice.  That  he 
did  very  well  remember  the  time,  manner,  and 
f>cca8ion  of  Clarke's  death ;  that  it  happened 
in  the  night  between  the  7tli  and  8th  of  Fe- 
bruary, 17445,  in  this  manner,  vh,i  After 
passing  al)ove  two  hours  to  and  fro  between 
their  several  houses,  in  consulting  by  what 
^vays  sfnd  means  to  dispose  of  the  various 
goods  which  Clarke  had  in  his  possession,  and 
to  settle  some  notes  relating  thereto,  the  pri- 


soner proposed,  first  to  Clarke,  and  then  to 
him,  the  witness,  to  take  a  walk  out  of  town. 
This  was  agreed  to,  and  accordingly  they 
walked  into  a  field  at  a  little  distance  from  the 
town,  where  there  is  a  cave,  well  known  in 
that  country  by  the  name  of  St.  Robert's  Cave. 
That  when  they  came  into  the  said  field,  Aram 
and  Clarke  went  over  the  hedge  towards  the 
cave ;  and  being  come  within  six  or  eight  yards 
of  it,  he  saw  Aram  strike  Clarke  several  times, 
and  at  last  saw  him  fall,  but  never  saw  him 
afterwards.  The  Court  then  asked  him  what 
instrument  or  weapon  it  was  with  which  Aram 
struck  Clarke  ?  Houseman  replied,  that  he 
saw  no  weapon  or  instrument  in  his  hand,  and 
did  not  know  that  he  had  any,  so  far  as  he 
could  see  at  the  distance  he  was  from  them. 
and  it  being  likewise  in  the  night,  he  eould 
not  swear  positively  to  a  fact  of  which  he  wis 
not  very  certain.  That  he  did  not  interpose, 
or  anv  way  strive  to  prevent  the  perpetratioii 
of  this  horrid  crime ;  nor  did  he  make  any 
noise,  call  out,  or  cause  an  alarm  to  he  made, 
in  order  to  apprehend  the  criminal  and  bring^ 
him  to  justice.  Upon  which,  the  Court  asked 
him  why  he  did  not  afterwards  make  a  dis- 
covery, since  he  could  not  but  know  that  he 
was  bound  in  duty,  both  to  his  country  and  to 
public  justice,  to  brin^  such  a  notorious  of- 
fender to  condign  punishment?  His  answer 
was,  that  Aram  threatened  to  take  a^vay  hb 
life  if  he  made  any  discov«fry. 

In  order  to  corroborate  Housetnan's  evi- 
dence  by  other  concurring  circumstances,  se- 
veral other  witnesses  were  called.  The  first 
was  the  man  (whose  name  does  not  appear) 
who  made  the  discovery.  He  deposed,  that  in 
digging  for  lime-stone,  near  the  place  called 
St.  Robert's  Cave,  he  found  the  bones  of  a 
human  body.  Wondering  how  this  shonid 
come  to  pass,  and  why  a  body  should  be  buried 
in  such  a  lonely  place,  he  began  to  suspect 
that  some  person  had  been  murdered,  and 
buried  there,  the  better  to  conceal  it  from  the 
knowledge  of  the  public.  On  his  return  to 
town,  he  told  several  persons  of  the  affair  5  so 
that  at  length  it  became  the  subject  of  coromoo 
conversation.  This  occasioned  various  con- 
jectures and  suspicions ;  and  among  the  rest, 
it  was  remembered,  that  about  fifteen  years 
ago,  one  Daniel  Clarke  had  absented  himself 
all  of  a  sudden,  and  had  never  been  seen  or 
heard  of  since.  Upon  this,  some  of  them  re- 
collected that  they  had  heard  a  woman  in  the 
town  declare  that  she  had  it  in  her  power  to 
hang  her  husband  (who  had  been  absent  from 
her  several  years),  and  some  others  in  that 
neighbourhood. 

Other  witnesses  were  then  called  to  prove 
that  Clarke  was  in  the  habit  of  buying  vpon 
credit,  among  his  friends  and  acquaintance, 
a  large  quantity  of  silver  plate,  &c.,  on  the 
pretence  that  a  London  merchant  had  sent 
him  an  order  to  buy  as  much  as  he  could  for 
exportation;  and  as  they  knew  Clarice  very 
well,  they  had  no  reason  to  suspect  his  vera- 
city, his  character  as  an  honest  man  having 
never  been  called  in  question.  They  therefore 
gave  him  the  credit  he  desirefl,  upon  his  |>ro- 
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mise  that  be  would  pa^  for  the  goods  as  soon 
as  he  should  have  remittances  from  the  mer- 
chaot,  which  would  lie  as  soon  as  he  received 
them.  All  of  them  agreed  in  this,  that  none 
of  Uiem  had  the  least  suspicion  of  his  intention 
lo  defraud  them,  till  his  sudden  disappearance 
in  the  month  of  February,  1744-5.  They  then 
concluded  he  had  absconded  with  their  effects 
to  some  foreign  country,  in  order  to  dispose 
of  those  goods  he  had  defrauded  them  of. 

This  was  the  substance  of  the  evidence  ^iven 
by  these  witnesses,  which,  though  only  cir- 
cumstantial, yet  was  sufficient  to  corroborate 
that  given  by  Houseman,  who  only  was  witness 
to  the  fact  itself. 

Aram  asked  the  witnesses  several  Questions, 
to  try  if,  by  their  answers,  he  could  invalidate 
their  evidence;  but  they  were  all  uniform  and 
consistent  with  each  other  and  with  them- 
aelves.  Particularly  as  to  Houseman,  Aram 
desired  he  might  be  asked  how  he  could  be  so 
positive  as  to  swear  that  he  saw  him  strike 
Clarke,  when  he  himself  allows  that  this  was 
all  done  in  the  night,  in  the  depth  of  winter, 
in  the  month  of  February,  when  every  body 
knows  the  nights  are  very  dark?  To  this. 
Houseman  answered,  that  though  this  was 
done  in  the  night,  jet  the  moon  was  then  up, 
and  thou^  by  the  interposition  of  clouds,  she 
did  not  give  much  light,  yet  it  was  light  enough 
Co  distinguish  objects  at  a  small  distance, 
though  not  very  distinctly ;  and  he  could  see, 
by  the  motion  of  his  hand,  that  he  was  striking 
Clarke,  though  he  could  not  perceive  the  wea- 
pon with  which  he  struck  him.  Aram  then 
desired  he  might  be  asked  at  what  distance  he 
was  from  him  when  he  saw  him  strike  Clarke. 

.  Uooseman  said,  that  to  the  best  of  his  judg- 
ment and  recollection,  he  believed  that  Aram 
and  Clarke  were  about  ten  or  a  dozen  yards 
on  the  other  side  of  the  hedge  when  he  saw 
him  strike  Clarke.  Another  question  Aram 
desired  might  be  put  to  Houseman  was,  why 
he  did  not  go  over  the  hedge  into  the  field 
along  with  him  and  Clarke,  since  they  came 
out  together,  and  had  no  business  to  talk  of 
but  what  concerned  them  all?  This  was  a 
ahrewd  question,  a  direct  answer  to  which 
might  possibly  have  affected  the  witness  too 
much ;  to  say  that  he  knew  what  Aram's  de- 
sign was,  and  that  he  staid  behind  on  purpose 
to  give  him  an  opportunity,  to  effect  what  he 
was  about,  would  have  been  to  confess  himself 

.  an  accessory.  He  therefore  threw  himself  on 
the  indulf^ence  of  the  Court,  and  begged  not 
to  be  obliged  to  repl]^  to  a  question,  the  an- 
awer  to  which  might  implicate  himself.  The 
Court  therefore  freed  him  from  the  embarrass- 
ment 

The  prisoner  being  called  upon  for  his  de- 
fence, delivered  the  following  ingenious 
ii9»eech: 

"  My  Lord, — ^I  know  not  whether  it  is  of 

,  right,  or  through  some  indulgence  of  your 
lordship,  that  I  am  allowed  the  liberty  at  this 
bar  ana  at  this  time  to  attempt  a  defence ;  in- 
capable and  uninstructed  as  I  am  to  speak, 
while  I  see  so  mat»y  eyes  upon  roe,  so  nu- 
merous and  awful  a  concourse,  fixed  mth  at* 


tention,  and  filled  with  I  know  not  what  ex- 
pectancy, I  labour  not  with  guilt,  my  lord, 
but  witli  perplexity ;  for  having  never  seen  a 
court  but  this;  being  wholly  unacquainted 
with  law,  the  customs  of  the  bar,  and  all  judi- 
ciary  proceedings,  I  fear  I  shall  be  so  little 
capable  of  speaking  with  propriety  in  this 
place,  that  it  exceeds  my  hope  if  I  shall  be 
able  to  speak  at  dll.  I  have  heard,  my  lord, 
the  indictment  read,  wherein  I  find  myself 
charged  with  the  highest  crime ;  with  an  enor- 
mity  I  am  altogether  incapable  of;  a  fact  to  the 
commission  of  which  there  goes  far  more  in- 
sensibility  of  heart,  more  profligacy  of  morals, 
than  ever  fell  to  my  lot,  and  nothing  possibly 
could  have  admitted  a  presumption  of  this  na- 
ture, but  a  depravity  not  inferior  to  that  im- 
puted to  me.  However,  as  I  stand  indicted  at 
your  lordship's  bar,  and  have  heard  what  is 
called  evidence  adduced  in  support  of  such  a 
charge,  1  very  humbly  solicit  your  lordship's 
patience,  and  beg  the  hearing  of  this  respect- 
able audience,  while  I,  single  and  umikilfuU 
destitute  of  friends,  and  unassisted  by  counsel, 
say  something,  perhaps,  like  argument  in  my 
defence.  I  shall  consume  but  little  of  your 
lordship's  time;  what  I  have  to  say  will  be 
short,  and  this  brevity  probably  will  be  the 
best  part  of  it ;  however,  it  is  offered  with  all 
possible  regard,  and  the  greatest  submission 
tu  yuur  lordship's  consideration,  and  that  of 
this  honorable  court.  First,  my  lord,  the 
whole  tenor  of  my  conduct  in  life  contradicts 
every  particular  of  this  indictment,  yet  I  had 
never  said  this,  did  not  my  present  circnna- 
stances  extort  it  from  me,  ana  seem  to  muke 
it  necessary.  Permit  me  here,  my  lord,  to  call 
upon  malignity  itself,  so  long  and  cruelly 
busied  in  this  prosecution,  to  charge  upon  me 
any  immorality  of  which  prejudice  was  not  the 
author.  No,  my  lord,  I  concocted  no  schemes 
of  fraud,  projected  no  riolence,  injured  no 
man's  person  or  property;  my  days  were 
honestly  laborious,  my  nights  intensely  stu- 
dious; and  I  humbly  conceive  my  notice 
of  this,  especially  at  this  time,  will  not  be 
thought  impertinent  or  unseasonable,  but,  at 
least  deserving  some  attention ;  because,  my 
lord,  that  any  person,  after  a  temporate  use 
of  life,  a  series  of  thinking  and  acting  regularly 
and  without  one  single  deviation  from  solmety, 
should  plunge  into  the  very  depth  of  proni- 
^acy,  precipitately,  and  at  once,  is  altogether 
improoable  and  unprecedented,  and  a!)solutely 
inconsistent  with  the  course  of  things.  Man- 
kind is  never  corrupted  at  once ;  villainy  is  d- 
ways  progressive,  and  declines  from  right,  step 
after  step,  till  every  regard  of  probity  is  lost, 
and  every  sense  of  all  moral  obligations  totally 
perishes. 

Again,  my  lord,  a  suspicion  of  this  kind, 
which  nothing  but  malevolence  could  enter- 
tain, and  ignorance  propagate,  is  violently  op- 
posed by  my  very  situation  at  that  time  with 
respect  to  health ;  for  but  a  little  space  before, 
I  had  been  confined  to  my  bed,  and  suffered 
under  a  very  long  and  severe  disorder,  and  was 
not  able  for  half  a  year  together  so  much  as  to 
walk.     The  distemper  left  me  indeed,  yet 
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8\owly  and  in  part;  but  so  macerated,  so 
ilifeebled,  that  I  was  reduced  to  crutches ; 
and  was  so  far  from  heiufr  well  about  the 
time  I  am  charged  with  this  fact,  that  I 
never  to  this  dav  perfectly  recovered.  Could 
then  a  person  in  this  condition  take  any 
thing  into  his  head  so  unlikely,  so  extravagant? 
I,  past  the  vigour  uf  my  age,  feeble  and  valetu- 
dinary, with  no  inducements  to  engage,  no 
ability  to  accomplish,  no  weapon  \vnerewith 
to  perpetrate  such  a  fact;  without  interest, 
without  power,  without  motive,  without  means. 
Besides,  it  must  needs  occur  to  every  one,  that 
an  action  of  this  atrocious  nature  is  never 
beard  of,  but,  when  its  springs  are  laid  open,  it 
appears  that  it  was  to  support  some  indolence, 
or  suj)ply  some  luxury ;  to  satisfy  some  ava- 
rice, or  oblige  some  malice ;  to  prevent  some 
real  or  imaginary  want.  Yet  I  lie  not  under 
the  influence  of  any  one  of  these.  Surely,  my 
lord,  I  may,  consistent  with  both  trut&  and 
modesty,  affirm  thus  much ;  and  none  who 
have  any  veracity,  and  knew  me,  will  ever 
question  this.  In  the  second  place,  the  disap- 
pearance of  Clarke  is  suggested  as  an  argu- 
ment of  his  1)eing  dead ;  but  the  uncertainty 
of  such  an  inference  from  that,  and  the  falli- 
bility of  all  conclusions  of  such  a  sort,  from 
such  a  circumstance,'  are  too  obvious  and  too 
notorious  to  rec^uire  instances ;  yet,  supersed- 
ing many,  permit  me  to  produce  a  veiy  recent 
one,  ana  that  afforded  by  this  casth.  In  June 
1767,  William  Thompson,  for  all  the  vigilance 
of  this  place,  in  open  day  light,  and  double 
ironed,  made  his  escape ;  and  notwithstanding 
an  immediate  enquiry  set  on  foot,  the  strictest 
search,  and  all  advertisement,  was  never  seen 
or  beard  of  since.  If  then  Thompson  got  off 
unseen,  through  all  those  difficulties,  how  very 
ea.iy  was  it  for  Clarke,  when  none  of  them  op- 
posed him  ?  but  what  would  be  thought  of  a 
prosecution  commenced  against  any  one  seen 
last  with  Thompson?  Permit  me  next,  mv 
lord,  to  observe  a  little  upon  the  bones  whicn 
have  been  discovered.  It  is  said,  which,  per- 
haps, is  saying  very  far,  that  these  are  the 
skeleton  of  a  man.  It  is  possible  indeed  they 
may ;  but  is  there  any  certain  known  criterion, 
which  incontestibly  distinguishes  the  sex  in 
human  bones  ?  Let  it  be  considered,  my  lord, 
whether  the  ascertaining  of  this  point  ought 
not  to  precede  any  attempt  to  identify  them. 
The  place  of  their  deposition,  too,  claims  much 
more  attention  than  is  commonly  bestowed 
upon  it ;  for,  of  all  places  in  the  world,  none 
could  have  mentioned  any  one  wherein  there 
was  greater  certainty  of  finding  human  bones 
than  a  hermitage,  except  he  should  point  out 
a  churchyard ;  hermitages  in  times  past,  being 
not  only  places  of  religious  retirement,  but  of 
burial  too.  And  it  has  scarce  or  never  been 
heard  of,  but  that  every  cell  now  known,  con- 
tains or  contained  these  relicts  of  humanity, 
some  mutilated,  and  some  entire.  I  do  not  in- 
form, but  give  me  leave  to  remind  your  lord- 
ship, that  here  sat  solitary  sanctity,  and  here 
the  hermit  or  the  anchoress  hoped  that  repose 
for  their  bones,  when  dead,  they  here  enjoyed 
when  living. 


**  All  this  while,  my  lord,  I  am  sensible 
this  18  known  to  your  lordship,  and  many  in 
this  Court,  better  than  I.  But  it  seems  nece^ 
sary  to  my  case  that  others,  who  have  not  at 
all,  perhaps,  adverted  to  things  of  this  nature, 
and  may  have  concern  in  my  trial,  should  be 
made  acquainted  with  it.  Suffer  me  then,  my 
lord,  to  produce  a  few  of  many  evidences, 
that  these  cells  were  used  as  reposifories  of  the 
dead,  and  to  enumerate  a  few,  m  which  human 
bones  have  been  found,  as  it  happened  in  this 
in  question ;  lest  to  some,  that  accident  might 
seem  extraordinary,  and,  consequently,  occa- 
sion prejudice. 

*'  I.  The  bones,  as  was  supposed,  of  the 
Saxon  St.  Dubritius,  were  discovered  buried 
in  his  cell  at  Guy's  Cliff,  near  Wanvick,  as 
appears  from  the  authority  of  Sir  William 
Dugdale. 

"  2.  The  bones,  thought  to  be  those  of  the 
Anchoress,  Rosia,  were  but  lately  discovered 
in  a  cell  at  Royston,  entire,  fair,  and  un- 
decayed,  though  they  must  have  lain  interred 
for  several  centuries,  as  is  proved  by  Dr. 
Stukely. 

"  But  our  own  country,  nay,  almost  this 
neighbourhood,  supplies  another  instance ;  for 
in  January  1747,  was  found,  by  Mr.  Stofid, 
accompanied  by  a  reverend  gentleman,  the 
bones,  in  part,  of  some  recluse,  in  the  cell  at 
Lindholm,  near  Hatfield .  They  were  believed 
to  be  those  of  William  of  Lindholm,  a  hermit, 
who  had  long  made  this  cave  his  habitation. 

"4.  In  February  1744,  part  of  Wobum 
Abbey  being  pulled  down,  a  large  portion  of 
a  corpse  appeared,  even  with  the  flesh  on,  and 
which  bore  cutting  with  a  knife ;  though  it  is 
certain  this  had  lain  above  two  hundred  years, 
and  how  much  longer  is  doubtful;  for  this 
Abbey  was  founded  m  1 1 45,  and  dissolved  in 
1538  or  1539.  What  would  then  have  been  said, 
what  believed,  if  this  had  been  the  case  with 
the  bones  in  question  ? 

*  Further,  my  lord,  it  is  not  yet  out  of 
living  memorv,  that  a  little  distance  from 
Knaresborough,  in  a  field,  part  of  the  manor 
of  the  worthy  and  patriotic  Baronet  who  does 
that  borough  the  honor  to  represent  it  in  Par- 
liament, were  found,  in  dig^ng  for  gravel,  not 
one  human  skeleton  only,  but  five  or  six,  de- 
posited side  by  side,  with  each  ao  urn  placed 
at  its  head,  as  your  lordship  knows  was  usual 
in  ancient  interments.  About  the  same  time, 
and  in  another  field,  almost  close  to  this  bo- 
rough, was  discovered  also,  in  searching  for 
gravel,  another  human  skeleton;  but  the 
piety  of  the  same  worthy  gentleman  ordered 
both  the  pits  to  be  filled  up  again,  commend- 
ablv  unwilling  to  disturb  the  dead.  Is  tlw 
finaing  of  these  bones  forgotten,  then,  or  in- 
dustriously concealed,  that  (he  di^gcovery  of 
those  in  question  may  appear  the  more  sin- 
gular and  extraordinary?  whereas,  in  fact, 
there  is  nothing  extraordinary  in  it.  My  lord, 
almost  every  place  conceals  such  remains.  In 
fields,  in  hills,  in  highway  sides,  in  commons, 
lie  frequent  and  unsuspected  bones ;  and  our 
present  allotments  for  rest  for  the  departed 
are  but  of  some  centuries  standing. 
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"  Another  particular  seems  not  to  claim  a 
little  of  your  lordship's  notice,  and  that  of 
the  gentlemen  of  the  jury,  which  is,  that  per- 
haps no  example  occurs  of  more  than  one 
skeleton  being  found  in  one  cell ;  and  in  the 
cell  in  question  was  found  but  one;  agree* 
able,  in  this,  to  the  peculiarity  of  every  other 
known  cell  in  Britain.  Not  the  finding  of  one 
skeleton,  then,  but  of  two,  would  have  ap- 
peared suspicious  and  uncommon.  But  it 
seems  another  skeleton  has  been  discovered  by 
Bome  labourer;  which  was  full  as  confidently 
averred  to  be  Clarke's  as  this.  My  lord, 
must  some  of  the  living,  if  it  promotes  some 
interest,  be  made  answerable  for  all  the  bonas 
that  earth  has  concealed,  and  chance  exposed  ? 
and  might  not  a  place  where  bones  lay  be  men- 
tioned by  a  person  by  chance,  as  well  as  found 
by  a  labourer  by  chance  ?  Or  is  it  more  crimi- 
nal accidentally  to  name  where  bones  He,  than 
accidentally  to  find  where  they  lie  ?  Here,  too, 
18  a  human  skull  produced — (Clarke's  skull) — 
which  is  fractured  :  But  was  this  the  cause, 
or  was  it  the  consequence  of  death  ? — ^was  it 
tiwing  to  violence,  or  was  it  the  effect  of  natu- 
ral decay  ?  If  it  was  violence,  was  that  vio- 
lence  before  or  after  death?  My  Lord,  in 
May,  173*2,  the  remains  of  William,  Lord 
Archbishop  of  this  province,  were  taken  up  by 
permission,  in  this  cathedral,  and  the  bones 
and  skull  were  found  broken ;  yet  certainly  he 
died  by  no  violence  offered  to  him  alive,  that 
could  occasion  that  fracture  there.  Let  it  be 
considered,  my  Lord,  that  upon  the  dissolution 
of  religious  houses,  and  the  commencement  of 
the  Reformation,  the  ravages  of  those  times 
both  affected  the  living  and  the  dead.  In 
search  after  imaginary  treasures,  coffins  were 
broken  up>  graves  and  vaults  were  dug  open, 
monuments  ransacked,  and  shrines  demolished, 
especially  about  the  beginning  of  the  reign  of 
Queen  Elizabeth.  I  entreat  your  lordship, 
suffer  not  the  violences,  the  depredations,  and 
the  iniquities  of  those  times,  to  be  imputed  to 
thia.  Moreorer,  what  gentleman  here  is  ij^no- 
rant  that  Knaresborough  had  a  castle,  which, 
though  now  in-  ruins,  was  once  considerable 
both  for  its  strength  and  garrison  ?  All  know 
it  was  vigorously  besieged  by  the  arms  of  *the 
Parliament;  at  which  siege,  in  sallies,  con- 
flicts, flights,  pursuits,  many  fell  in  all  the 
places  round  it,  and  where  they  fell  were 
buried ;  for  every  place»  voj  lord^  is  burial 
earth  in  war;  and  many,  questionless,  of  those, 
rest  yet  unknown,  whose  bones  futurity  shall 
discover.  1  hope,  with  all  imaginable  submis- 
sion, that  what  has  been  sua  will  not  be 
thought  impertinent  to  this  indictment ;  and 
that  It  will  be  far  from  the  wisdom,  the  learn- 
ing, and  the  integrity  of  this  place,  to  impute 
to  the  livii^,  what  zeal  in  its  fury  may  have 
done;  what  nature  may  have  taken  off,  and 
piety  interred ;  Of  what  war  alone  ma^  have 
destroyed,  alone  deposited.  As  to  the  circum- 
stances that  have  been  raked  together,  I  have 
nothing  to  observe ;  but  that  all  circumstances 
'Whatsoever  are  precarious,  and  have  been  but 
too  frequently  found  lamentably  fidlible ;  even 
the  strongest  hate  failed.    They  may  rise  to 


the  utmost  degree  of  probability,  yet  are  Chey 
but  probability  still.  Why  need  I  name  to 
your  lordship  the  two  Harrisons,  recorded  by 
Dr.  Howell,  who  both  suflered  upon  circum- 
stances, because  of  the  sudden  disappearance  of 
their  lodger,  who,  in  credit,  had  contracted  debts, 
borrowed  money,  and  went  off  unseen,  and  re- 
turned a  great  many  years  after  their  execu- 
tion ?  Why  name  the  intricate  affair  of  Jaoues 
du  Moulin,  under  King  Charles  II.,  related  by 
a  gentleman  who  was  counsel  for  the  crown  ? 
And  why  the  unhappy  Coleman,  who  suffered 
innocently,  though  convicted  on  positive  evi« 
dence,  and  whose  children  perished  for  want, 
because  the  world  unchantably  believed  the 
father  |^lty?  Why  mention  the  perjury  of 
Smith,  incautiously  admitted  King's  evidence^ 
who,  to  save  himself,  equally  accused  Fair- 
cloth  and  Loveday  of  the  murder  of  Dunn ; 
the  first  of  whom,  in  1749,  was  executed  at 
Winchester,  and  Loveday  was  about  to  suffer 
at  Reading,  had  not  Smith  been  proved  per- 
jured, to  the  satisfaction  of  the  Court,  by  the 
surgeon  of  the  Gosport  Hospital. 

**  Now,  my  lord^  having  endeavoured  to 
show  that  the  whole  of-  this  process  is  altoge- 
ther repugnant  to  every  part  of  my  life,  that  it 
is  inconsistent  with  the  condition  of  my  health 
about  that  time;  that  no  rational  inference 
can  be  drawn  that  a  person  is  dead  who  sud- 
denly disappears ;  that  hermitages  were  the 
constant  repositories  of  the  bones  of  the  re- 
cluse ;  that  the  revolutions  in  religion  or  the 
fortune  of  war,  has  mangled  or  buried  the 
dead;  the  conclusion  remains,  perhaps,  ho 
less  reasonably  than  impatiently  wished  tor.  I, 
last,  after  a  year's  t*onfinement, — equa]  to 
either  fortune — ^put  myself  upon  the  candour, 
the  justice,  and  the  humanity  of  your  lord- 
ship, and  upon  yours  my  countrymen^  gentle- 
men of  the  jury." 

Aram  was  found  guilty;  but  Terry  was 
acquitted,  the  evidence  against  whom  was  not 
sumcient  to  fix  the  crime  unon  him. 

On  Aram's  return  to  the  prison,  he  con- 
fessed that  he  justly  deserved  the  punishment 
the  law  had  denounced  against  him.  On  the 
morning  of  his  execution,  the  keeper  foutid 
him  almost  expiring  in  his  cell  from  a  wound 
he  had  inflicted  on  himself  with  a  razor. 
Timely  assistance,  however,  having  been  ren- 
dered him,'  he  was  then  executed,  and  .his 
body  carried  to  Knaresborough  Forest,  where 
it  was  hung  in  chains,  in  that  part  of  it  which 
is  nearest  to  the  town. 

{Communicated  by  **  Aspiro.") 


CLAIM  OF  ENGLISH  SOLICITORS'  AR- 
TICLED  CLERKS  TO  BE  ADMITTED 
IN  IRELAND. 

We  extract  the  foUowing  report  from  an 

Irish  Paper. 

Mr.  Serjeant  Jackson,  with  whom  was  Mr. 
Smith,  K.  C.,  s^d,  that  he  appeared  on  the 
part  of  the  Irish  Law  Society,  to  resist  an  ap- 
plication made    by  a  party  to  be  admitted 
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m  Irish  attoroey»  on  the  ground  of  his  having 
served  his  apprenticeship  to  an  English  solici- 
tor. 

Judge  Crampton. — ^There  is  one  rule  ex« 
bting  here  which  would  seem  to  decide  the 
question  at  once.  This  rule  requires  that  all 
officers  and  attorneys  of  the  Court  should  be 
first  admitted  members  of  the  King's  Inns» 
Dublin*  before  they  are  admitted  into  the 
Court.  How  is  this  rule  to  be  got  over,  unless 
by  rescinding  it  ?  Can  it  be  suspended  in  any 
l^rticular  case  without  very  special  grounds  ? 

Mr.  Serjeant  Jackion, — This  objection,  at 
the  verv  threshhold  of  the  application,  is  a  fatal 
one.  Let  us  for  a  moment  contemplate  the 
evil  results  which  would  follow  the  rescinding 
of  the  rule.  Our  Courts  would  be  inupdated 
with  all  these  English  apprentices,  who  could 
not  get  admission  in  their  own  country.  We 
shuiiud  have  every  mauvais  tujet  inflicting  us 
witli  his  presence,  and  this  without  even  the 
benefit  of  a  reciprocity  of  privileges ;  for  no 
one  means  to  say  that  an  Irishman,  by  serving 
his  apprenticeship  here,  would  be  admitted  to 
practice  in  England  as  a  solicitor. 

Mr.  IFesi,  K.  C,  counsel  with  Dr.  Stock, 
K.  C,  for  the  applicant,  said  that  he  was  not 
unaware  of  the  difficulties  with  which  they  had 
to  contend.  The  gentlemen  on  the  other  side 
could  rely  upon  the  Stamp  Acts,  upon  which 
the  rule  of  the  Court  in  question  depended, 
and  the  arguments  in  reply  could  be  so  shaped 
as  to  answer  those  objections.  Mr.  Serjeant 
Jackson,  in  the  observations  he  had  addressed 
to  their  lordships,  had  argued  upon  a  supposed 
caae.  Mr.  West's  client  was  no  muuvais 
e^fet ;  his  character  was  most  excellent,  and 
he  had  been  admitted  as  an  English  solicitor. 

Serjeant  •Afc^tfON. — ^I  did  not  intend  to  ap- 
ply the  terms  to  this  applicant.  I  only  meant  to 
shew,  if  you  established  the  precedent  in  his 
cose,  what  consequences  would  follow. 

jidg^Burten. — i  would  wish  to  hear  any  an- 
swer given  to  the  rule  of  the  Court.  Have 
any  acts  been  passed  siuce,  doing  away  with 
the  effect  of  it? 

Dr.  Stock, — We  say  we  are. entitled  to  the 
nrivilege  claimed  hy  ^«n  .  old  statute.  The 
Stamp  Acts  having  been  subsequently  passed^ 
the  privilege  was  taken  away*  and  the  rule  of 
court  whien  was  then  made  was  consistent  with 
these  acts.  The  Stamp  Acts  interfering  with 
iheprivUetre  having  been  since  repealed^  the 
flight  acquired  hv  the  .old  sutute  was  revhed, 
and  no  rule  or  Court  could  take  it  away. 
Counsel,  referred  to  the  stajtute  in  question, 
the  7  G.  2,  c  5,  s.  2,  and  read  the  clause 
empowering  apprentices  of  Englisfa  soHcitors 
to  be  admittca  as  Iriah  solicitors.  The  rule 
o(  &e  King's  Bench  could  not  do  away  with  a 
general  statutable  right.  The  rule  of  Court 
was  meant  to  efl^ectuate  the  act  of  parliaii^ent  $ 
and  if  the  act  was  reoealed,  the  rule  should 
also  cease.  It  was  held  that  the  charter  of 
the  King  could  not  interfere  with  privileges 
enjojed  by  members  of  the  corporation  of 
London,  in  respect  to  apprientices. 

Mr.  Serjeant  Jitckton  oppossfid  the  applica- 
tion to  be  admitted.    The  geatleman  was  of 


good  character,  and  had  been  admitted  as  an 
attorney  at  the  other  side,  and  felt  desirous  of 
being  admitted  in  this  country,  in  order  to  be- 
come an  agent  of  the  Archbishop  of  Dublin. 
It  was  but  just  to  admit  that  the  7  G.  2.  made 
any  person  who  had  served  an  apprenticeship 
of  five  years  in  England,  eligible  to  be  ad- 
mitted as  an  Irish  attornejr,  but  always,  how- 
ever, subject  to  the  discretion  of  the  Court  as 
to  his  qualifications.  It  was  never  intended 
to  deprive  the  Court  of  ezercisinj^  its  discre- 
tion as  to  the  persons  to  be  admitted.  The 
7  G.  2.  was  maae  at  a  time  when  there  was  not 
as  large  a  supply  of  attorneys  as  at  present. 
The  profession  was  now  open  to  all  classes,  and 
there  could  be  now  no  (ufficulty  in  selecting 
proper  npembers.  The  statute  has  been  since 
repealed  by  the  13  &  14  G.  3,  c.  23,  which  pro- 
vides  that  the  prothonotary  or  his  deputy,  and 
five  of  the  most  respectable  practising  attor- 
neys, shall  examine  all  persons  seeking  to  be 
admitted  as  attorneys.  By  the  fourth  sec.  it 
is  provided  that  no  one  shall  be  admitted  an 
attorney  until  a  certificate  of  his  eood  morals 
and  qualification  shall  be  obtained  bv  him.  If 
the  gentleman  seeking  to  be  admitted  has  served 
in  England,  how  could  the  prothonotaij  and 
mord  examiners  here  be  able  to  ascertam  the 
character  and  conduct  of  the  applicant  ?  The 
machinery  of  admission  would  be  worse  than 
useless  if  it  could  be  thus  easily  evaded. 

Judge  jBiir/oii.— Has  there  been'  any  refer- 
ence, in  the  present  instance,  to  the  exami- 
ners } 

Dr.  Stock,-^V^e  offered  to  go  before  thein, 
but  they  refused  to  inouire  into  the  case. 

Serjeant  Jackson,— it  would  be  imposaible 
for  the  examiners  to  have  a  means  of  invesd- 
gating  the  character  of  an  utter  stranger.  The 
7  G.  2,  does  not,  even  admitting  it  to  be  in 
force,  remove  the  discretion  of  the  Judges,  or 
fetter  their  juclgment.  They  are  not  bound  to 
open  the  door  to  all  the  apprentices  of  Eng- 
lish solicitors,  for  then  we  should  get  the  worst 
description  of  persons,  who  could  not  obtain  an 
entrance  into  the  profession  in  their  own 
country.  I  do  not  say  this  in  reference  to  the 
present  applicant ;  but  you  cannot  make  one 
rule  for  one  person,  and  another  for  a  second. 
The  question  is,  whether  you  will,  in  your  dis- 
cretion, admit  the  applicant.  The  applicaUon 
now  made  is  not  a  novel  one ;  and  I  remember 
two  applications  of  a  similar  nature,  in  one  of 
which  Mr.  Gilmore,  who  was  concerned,  with- 
drew it.  The  other  case  was  before  the  late  Lord 
Chief  Justice  of  jthe  Common  Pleas,  in  the  yt^ar 
182<;  and  he  said  ,to  theparty  seeking  for  admis- 
sion, '•  Sir,  you  have  kept  no  terms  with^us, 
and  we  wiU  keep  no  terms  with  you."  The  7  G . 
2.  is  in  force  for  some  purposes,  but  it  is  rei>eal- 
ed  as  far  as  r^pects  the  present  application. 
In  the  Stamp  Act  of  the  33  G.  3,  c.  15,  s.  40,  it 
is  provided  that  no  person  shall  be  admitted  as 
an  attorney  of  any  court,  unless  he  has  served 
five  years*  apprenticeship  to  a  practising  attor- 
ney of  said  court.  This  act  is  not  in  force,  but 
the  Stamp  Act,  still  unrepealed,  is  the  56  G.  3, 
c.  56.  in  the  schedule  it  provides,  that  on 
each  part  of  the  articles  of  fipprentice^htp  to 
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an  attorney,  a  duty  of  50/.  shdl  be  paid,    Mr. 

does  not  appear  to  have  paid  this  money 

here,  and  it  is  no  answer  to  say  that  the  Exche- 
quers have  been  consolidatea.  No  Irishman 
would  get  admission  as  an  English  attorney,  by 
serving  an  Irish  master ;  and  it  would  not  be 
fair  and  just  that  one  nation  should  enjoy  privi- 
leges not  conferred  upon  another. 

Judge  Cramplon, — Without  looking  to  the 
consequences,  if  the  applicant  is  entitled  to 
the  right  he  claims,  he  must  get  it. 

Serjeant  Jnckion. — I  say  it  is  in  the  descre- 
tion  of  the  Court  to  admit  him.  Their  power 
has  never  been  ousted,  and  the  constructive  re- 
scinding of  the  rule,  as  contended  for  by  the 
other  side,  I  cannot  admit  or  follow. 

Judge  Burton, — 1  do  not  see  anything  in  the 
56  G.  J,  which  is  still  in  force,  to  annul  the 
rule. 

^fieAfitJaekion. — Quite  the  contrary ;  but 
it  reouires  a  payment  of  50/.  on  each  part  of  the 
articles  of  apprenticeship.  I  have  submitted 
what  has  occurred  to  me  upon  the  subject; 
and  looking  at  all  the  facts  of  the  case,  I  am 
sure  the  Court  will  exercise  a  sound  discretion 
by  rejecting  the  application. 

Mr.  Smithy  K.  U.,  followed  on  the  same  side. 
He  said,"  I  will  show  the  Court  that  this  is  not 
a  case  where  they  could  even  exercise  their  dis- 
cretion, for  they  have  no  power  to  admit.  The 
Judjfes  were  called  upon  to  repeal  an  act  of 
parliament.     I  admit  that  the  7  G.  2.  would 
nave  empowered  the  Judges  here,  if  they  were 
80  disposed,  to  admit  an  individual  serving  his 
time  to  an  English  solicitor;  but  the  13  &  14 
G.  3.  provided  that  persons  applying  to  be  ad- 
mitted attorneys   should  have   attended  two 
terms  each  year  in  the  four  Courts,  Dublin, 
during  the  last  three  years  of  their  apprentice- 
ship.   If  it  was  meant  to  admit  English  ap- 
prentices,  attendance  at  Westminster   could 
nave  been  substituted  for  Dublin.    Tlie  bill 
referred  to  by  Mr.  Justice  Crampton  was  a  very 
old  (one,  ana  made  in  those  good  old  times, 
which  I  am  afraid  will  not  return ;  for  I  re- 
member a  subsequent  bill  provided  that  no 
more  than  five  barristers  on  one  side  should 
be  heard  in  any  motion.    The  rule  of  court  is 
only  in  conformity  with  the  provisions  of  the 
13  <k  14  G.  3.    The  last  section  of  the  present 
Stamp  Act  provides,  that  every  person  bound 
apprentice  in  Ireland  must  obtun  from  the 
Commissioners  of  Stamps  a  certificate  of  lus 
having  paid  the  duty,  before  he  shall  be  en- 
tlded  to  become  an  attorney.     One  objection 
mif^ht  be  made  to  the  clause, '  every  person 
bound  apprentice  in  Ireland;' — but  tins  was  a 
post-union  act,  and  therefore  the  words  ''  in 
Irdand"  were  used.  If  the  law  was  as  contend- 
ed for  on  the  other  side,  a  person  had  nothing 
to  do,  in  order  to  evade  the  payment  of  stamp 
duties,  but  to  go  over  to  England,  and  serve  his 
apprenticeship  there.*'  Mr.  Smith  here  referred 
to  the  English  Stamp  Act,  which  confines  the 
duty  to  the  admission  of  attorneys  to  West- 
zniDster,  the  County  Palatines,    and  Wales. 
*'  Nothing  is  said  about  paying  duty  for  appren- 
tices going  to  Ireland  to  be  admitted."    Mr. 
Smitb,  in  eooclasion,  said  that  he  relied  upon 


the  13  &  14  G.  3.  as  being  conclusive  against 
the  application. 

The  Court  adjourned  without  hearing  the 
arguments  in  reply.    On  a  subsequent  day. 

Dr.  Stocky  K.r>.,  was  heard  in  support  of  the 
application.  Before  entering  into  the  case,  he 
wished  to  contradict  a  statement  made  by  Ser- 
jeant Jackson,  that  the  petitioner  was  anxious 
to  be  admitted  into  the  Irish  Courts  in  order 
that  he  might  become  the  agent  of  the  Arch- 
bishop of  Dublin. 

The  Chief  Juithe, — ^You  had  better  proceed 
with  your  arguments. 

Dr.  Stock  then  pro(*eeded  to  state  that  his 
client  had  received  certificates  of  his  having 
served  a  five  gears'  apprenticeship  in  England, 
and  also  of  his  ability,  character,  and  con<luct. 
An  impression  prevailed  with  the  Court,  that  it 
was  necessary  by  a  general  rule,  that  all  attor- 
neys should  have  been  admitted  members  of 
the  King's  Inns,  previous  to  their  admission  as 
attorneys  of  this  country ;  but  he  hoped  to  be 
enabled  to  show  that  there  were  exceptions  to 
this  role.  The  applicant  rested  his  cliums  upon 
the  7  G.  2,  c.  5,  s.  2,  which  empowers  appren- 
tices of  English  solicitors  to  be  admitted  as 
Irish  solicitors.  This  statute  put  both  classes  of 
apprentices  on  the  same  footing,  as  to  legal  ca- 
Dacity  for  becoming  officers  of  the  Irish  courts. 
If  the  Court,  after  looking  at  the  provisions  of 
the  statute,  were  to  decide  that  no  English  ap- 
prentice could  be  admitted  as  an  Irish  attorney, 
unless  he  served  five  years  in  Ireland,  by  the 
same  points  of  reasoning  no  Irish  apprentice 
could  be  allowed  to  practise  here  without  ser- 
ving five  years  in  England.  The  statute  gives 
no  greater^advantitges  to  the  Irish  than  the  Eng- 
lish apprentice.  Any  statutable  enactments  were 
in  contravention  to  the  common  law  ri^ht,  and 
they  ought  to  be  construed  largelyand  hberaUy. 
During  the  continuance  of  some  of  the  Stamp 
Acts,  the  general  rule  of  not  admitting  any  per- 
sons as  attorneys,  who  were  not  adraittea  of 
the  King's  Inns,  was  perfectiy  correct;  but 
when  these  Stamp  Acts  had  been  repealed,  the 
rule  was  then  in  contravention  of  an  existing 
statute.  The  learned  counsel  then  contended, 
that  the  statute  directing  that  apprentices 
should  be  obliged  to  attend  two  terms  in  Dub- 
lin during  the  last  three  years  of  their  appren- 
ticeship,  could  only  apply  to  Irish  apprentices, 
many  of  whom  would  otherwise,  as  the  pre- 
amble of  the  act  stated,  have  lived  in  the 
counti^  with  inexpexienced  attorneys,  mthout 
ac(^uirmg  an^  iniormation  or  knowledge  of 
their  profession.  This  had  no  reference  to 
gentlemen  serving  in  England.  Doctor  Stock 
in  conclusion,  endeavourd  to  show  that  there 
could  not  be  any  difficulty  with  respect  to  the 
repeal  of  the  stamp  duties,  by  applicants  simi- 
larly circumstanced  to  his  client ;  for  no  En- 
gilsh  apprentice  could  be  admitted  to  practice 
here  without  first  shewing  that  the  stamp  duty 
on  his  articles  had  been  paid.  Since  the  pass- 
ing of  the  act  of  union,  it  was  not  material  in 
which  country  the  duty  was  paid. 

The  Court  deferred  giving  judgment. 
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Changes  in  the  Law. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT.  (1835.) 


HIGHWAYS. 

6&6W.4,  C.60.      , 

[Concluded from  p.  206.] 

65.  That  if  the  sarveyor  shall  think  that  any 
carriageway  or  cartway  is  prejudiced  by  the 
shade  of  any  hedges,  or  by  any  trees  (except 
those  trees  planted  for  ornament  or  for  shel- 
ter to  any  hop  ground,  house,  building,  or 
court  yard  of  tlie  owner  thereof,)  growing  in 
or  near  such  hedges  or  other  fences,  and  that 
the  sun  and  wind  are  excluded  from  such 
highway,  to  the  damage  thereof,  or  if  any  oI>- 
struction  is  caused  in  any  carriageway  or  cart- 
way by  any  hedge  or  tree,  it  shall  be  lawful 
for  any  one  justice  of  the  peace,  on  the  appli* 
cation  of  the  sud  surveyor,  to  summon  the 
owner  of  the  land  on  which  such  hedges  or 
trees  are  growing  next  adjoining  to  such  car- 
riageway or  cartway  to  appear  before  the  jus- 
tices at  a  special  sessions  for  the  highways  to 
shew  cause  why  the  said  hedges  are  not  cut, 
pruned,  or  plashed,  or  such  trees  not  pruned 
or  lopped,  in  such  manner  that  the  carriage- 
way or  cartway  shall  not  be  prejudiced  by  the 
shade  thereof,  and  that  the  sun  and  wind  may 
not  be  excluded  from  such  carriageway  or 
cartway  to  the  damage  thereof,  or  why  the  ob- 
struction caused  in  such  carriageway  or  cart 
way  should  not  be  removed ;  and  the  question 
as  to  the  cutting,  j)runing,  or  plashing  such 
hedges,  or  the  prunmg  andlopping  such  trees, 
or  the  removal  of  such  obstruction  as  aforesaid, 
shall,  upon  proof  of  the  service  of  such  sum- 
mons, and  whether  the  said  owner  attend  or 
not,  be  determined  at  the  discretion  of  such 
last  mentioned  justices ;  and  if  such  justices 
shall  order  and  direct  that  such  hedges  shall 
be  cut,  pruned,  or  plashed,  or  such  trees 
pruned  or  lopped,  in  manner  aforesaid,  or 
such  obstruction  removed,  the  said  owner  shall 
comply  therewith  within  ten  days  after  a  copy 
of  such  order  shall  have  been  left  at  the  usud 
place  of  abode  of  the  said  owner  or  of  his 
steward  or  agcnt^  and  in  default  thereof  shall 
forfeit,  on  conviction,  a  sum  not  exceeding 
forty  shillings ;  and  the  said  surveyor,  if  the 
order  of  the  said  justices  is  not  complied  with, 
shall  and  he  is  hereby  authorized  and  required 
to  cut,  prune,  or  plash  such  hedges,  and  to 
.prune  and  lop  such  trees,  for  the  benefit  and 
improvement  of  the  highway,  and  to  remove 
such  obstruction  as  aforesaid,  to  the  best  of  hb 
skill  and  iudgment,  and  according  to  the  true 
intent  and  meaning  of  this  act ;  and  the  said 
surveyor  shall  be  reimbursed  by  the  owner  as 
aforesaid  what  charges  and  expenses  he  shall 
be  at  in  cutting,  pruning,  and  plashing  such 
hedges,  and  prunmg  and  lopping  such  trees, 
and  the  removal  of  such  obstruction,  over  and 
above  the  said  forfeiture;  and  it  shall  and  may 
be  lawful  for  the  justices  at  a  special  sessions 
for  the  highways,  upon  proof  to  them  made 
upon  oath,  to  levy  as  well  the  expenses  of 
cutting,  pruning,  and  plashing  such  hedges,  or 


pruning  and  lopping  such  trees,  or  remoral  of 
such  obstructions  as  aforesaid,  as  the  several 
and  respective  penalties  hereby  imposed,  by 
distress  and  sale  of  the  offender's  goods  and 
chattels,  in  such  manner  as  distresses  and  sales 
for  forfeitures  are  authorized  and  directed  to 
be  levied  by  virtue  of  this  act. 
^.  Time  of  cutting  hedges  and  trees. 

67.  Surveyor  to  make  and  keep  open  ditches, 
&c.,  and  to  lay  trunks,  &c.  through  lands  «U 
joining  highway,  paying  for  damage,  if  any  in- 
curred. 

68.  Owner,  occupier,  &c.  not  to  alter  such 
ditches,  without  consent. 

69.  Penalty  for  encroaching  on  highway. 
Encroachment  to  be  taken  down  by  the  sur- 
veyor. 

70.  Steam  engines,  &c.  not  to  be  erected 
within  a  certain  distance  of  roads. 

71.  Proprietors  of  railways  to  erect  gates, 
&c.  where  they  cross  highways. 

72.  Penalty  on  persons  committing  noi- 
sauces  by  riding  on  footpaths,  &c.;  by  m- 
juring  the  road;  by  damapng  banks,  cause- 
ways, direction  posts,  milestones,  &c.;  by 
making  fires ;  by  oaitin^  bulls ;  by  laying  tim- 
ber, &c. ;  by  running  ot  filth. 

T6.  Matters  laid  on  or  near  highway,  so  as 
to  be  a  nuisance,  to  be  removed  on  notice  ,* 
or  on  failure,  surveyor  to  dispose  of  the  same 
by  order  of  a  justice. 

74.  Surveyor  to  impound  cattle  found  stray- 
ing on  highways  untd  the  penalty  herein  im- 
posed and  the  charges  are  paid.  Limiting 
the  extent  of  penalty.  Right  of  pasturage  not 
taken  away. 

75.  Punishing  persons  guilty  of  pound- 
breach. 

76.  Names  of  owners  to  be  painted  on  all 
waggons,  &c.  in  the  manner  herein  men- 
tioned. 

77-  One  driver  may  take  charge  of  two 
carts,  provided  they  arc  drawn  only  by  one 
horse  each. 

78.  Drivers  of  waggons  or  carts  not  to  ride 
thereon,  unless  some  other  person  guide  them. 
Drivers  causing  hurt  or  damage  to  others,  or 
quitting  the  road,  or  driving  carriage  without 
owner's  name,  or  not  keeping  the  left  or  near 
side,  or  interrupting  free  passage,  if  not  the 
owner,  to  forfeit  20#. ;  if  he  be  the  owner, 
40#.  If  driver  will  not  discover  his  name,  he 
may  be  imprisoned  three  months. 

79.  For  securing  unknown  offenders. 

80.  Cartways  to  be  twenty  feet  wide,  horse- 
ways eight  feet,  and  footways  three  feet. 

81.  Width  of  gates  across  public  cartways 
and  horseways. 

82.  Justices  may  order  narrow  highways  to 
bemdened.  Surveyor  to  agree  with  owners 
of  lands  for  recompence,  and  if  they  cannot 
agree,  the  same  may  be  assessed  by  a  jury  at 
the  quarter  sessions.  On  payment  of^  money 
assessed,  ground  to  be  deemed  a  public  high- 
way. Where  there  is  not  money  sufficient,  a 
further  rate  may  be  made,  by  order  of  the 
justices  at  their  quarter  sessions,  not  exceed- 
mg  one  third  of  rate. 

83.  That  in  case  such  jury  shall  give  in  and 
deliver  a  verdict  for  more  monies  as  a  rccom- 
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|>eQC«  for  the  right,  interest,  or  property  of^ 
tiiiy  person,  body  politic  or  corpomte,  in  such 
lands  or  grounds,  or  for,  the  making  such 
fence,  or  for  such  damage  or  injury  to  be  sus- 
tained by  him  as  aforesaid,  than  what  shall 
have  been  proposed  and  offered  by  the  said 
surveyor  before  such  application  to  the  said 
court  of  quarter  sessions  as  aforesaid,  that 
then  and  in  sach  case  the  costs  and  expenses 
attending  the  said  several  proceedings  shall  be 
borne  and  paid  by  the  surveyor  out  of  the 
monies  in  his  hands  or  to  be  assessed  and 
levied  by  virtue  and  under  the  powers  of  this 
act ;  but  if  such  jury  shall  give  and  deliver  a 
verdict  for  no  more  or  for  less  monies  than 
shall  have  been  so  offered  and  proposed  by  the 
«aid  surveyor  before  such  application  to  the 
said  coort  of  quarter  sessionn,  that  then  the 
said  costs  and  expenses  shall  be  borne  and 
paid  by  the  person,  body  politic  or  corporate, 
who  shall  have  refused  to  accept  the  recom- 
pence  and  satisfaction  so  offered  to  him  as 
aforesaid. 

84.  Previous  to  a  highway  being  stopped  up, 
&c.,  surveyor  to  request  justices  to  view  the 
aame. 

85.  Proceedings  for  diverting,  &c.  certain 
highways,  and  stopping  up  unnecessary  high- 
ways. 

66,  As  to  stopping  up  more  than  one  high- 
way connected  togetner. 

87-  Court  may  confirm  order  for  so  doing, 
wholly  or  in  part. 

88.  Persons  who  may  think  themselves  ag- 
grieved if  such  highway  should  be  ordered  to 
be  stopped  up,  &c.  may  appeal. 

89.  In  case  of  appeal,  iury  at  sessions  to 
determine  whether  new  highway  is  nearer,  &c. 

90.  Costs  to  be  awarded  in  appeal  against 
stopping  up,  &c.  highway. 

-91.  If  no  appeal  be  made,  or  if  dismissed, 
sessions  to  make  order  for  diverting,  &c.  and 
the  old  ways  may  be  stopped.  New  highway 
shall  afterwards  continue  a  public  highway,  &c. 

92.  Party  liable  to  repair  of  old  highways  to 
repair  new  highways. 

93.  Provisions  as  to  wideniujf  of  a  highway 
to  extend  to  all  highways  which  persons  are 
bound  t6  repair  ratione  tenurtg,  &c.  Justices 
to  fix  annual  or  other  amotint  payable  by 
party  previously  bound  to  repair. 

94.  That  from  and  after  the  commencement 
of  this  aet,  if  any  highway  is  out  of  repair,  or  is 
nut  well  and  sumciently  repaired  and  amended, 
and  information  thereof,  on  the  oath  of  one 
credible  witness,  is  given  to  any  justice  of  the 
peace,  it  shall  and  may  be  lawful  for  such  jus^ 
tice  and  he  is  hereby  authorized  and  required 
to  issue  a  summons  reqtiiring  tlie  surveyor  of 
the  parish,  or  other  person  or  body  politic  or 
corporate  chargeable  with  such  repairs,  to  ap- 
{Mar  before  the  justices  at  some  special  ses- 
sions for  the  highways  in  the  said  summons 
mentioned,  to  be  held  within  the  division  in 
which  the  said  highwav  may  be  situate ;  and 
the  said  justices  shall  eiiner  appoint  some  com- 
petent person  to  view  the  same,  and  report 
thereon  to  the  justices  in  specisJ  sessions  as- 
sembledy  on  a  certain  davand  place  to  be  then 
and  there  fixed,  at  which  the  said  surveyor  of 


the  highways  or  other  party  as  aforesaid  shall 
be  directed  to  attend,  or  the  said  justices  shall 
fix  a  day  whereon  they  or  any  two  of  them 
shall  attend  to  view  the  said  highway ;  and  if 
to  the  justices  at  such  special  sessions,  on  the 
day  and  at  the  place  so  fixed  as  aforesaid,  it 
shall  appear,  either  on  the  report  of  the  said 
person  so  appointed  by  them  to  view,  or  on 
the  view  of  such  justices,  tiiat  the  said  high- 
way is  not  in  a  state  of  thorough  and  efifectual 
repair,  they  the  said  justices  at  such  last-men- 
tioned special  sessions  shall  convict  the  said 
survejror  or  other  party  liable  to  the  repair  of 
the  said  highway  in  any  penalty  not  exceeding 
five  pounds,  and  shall  make  an  order  on  the 
said  surveyor,  or  other  person  or  bodies  politic 
or  corporate  liable  to  repair  such  highway,  by 
which  order  they  shall  limit  and  appoint  a  time 
for  the  repairing  of  the  same ;  ana  in  default 
of  such  repairs  being  effectually  made  within 
the  time  so  limited,  the  said  surveyor,  or  such 
other  person  or  body  politic  or  corporate  as 
aforesaid,  shall  forfeit  and  pay  to  some  person 
to  be  named  and  appointed  in  a  second  order 
a  sum  of  mone^  to  be  therein  stated,  and  which 
shall  be  equal  in  amount  to  the  sum  which  the 
said  justices  shall,  on  the  evidence  produced 
before  them,  judge  requisite  for  repairing  such 
highway,  which  money  shall  be  lecoverable  in 
the  same  manner  as  any  forfeiture  is  recovera- 
ble under  tliis  act.  and  such  money  when  re- 
covered shall  be  applied  to  the  repair  of  such 
highway ;   and  in  case  more  parties  than  one 
are  bound  to  repair  any  such  highway,  the  said 
justices  shall  direct. in  their  said  order  what 
proi>ortion  shall  be  paid  by  each  of  the  said 
parties  :  Provided,  that  if  the  said  highway  so 
out  of  repair  is  a  part  of  the  turnpike  road,  the 
said  justices  shall  summon  the  treasurer  or 
surveyor  or  other  officer  of  such  turnpike  road, 
and  the  order  herein  directed  to  be  made  shall 
be  made  on  such  treasurer  or  surveyor  or  other 
officer  as*  aforesaid,  and  the  money  therein 
stated  shall  be  recoverable  as  aforesaid  :  Pro- 
vided nevertheless,  that  the  said  justices  shall 
not  have  power  to  make  such  order  as  afore- 
said in  any  case  where  the  duty  or  obligation 
of  repairing  the  said  highway  comes  in  ques- 
tion. 

95.  That  if  on  the  hearing  of  any  such  sum« 
mons  respecting  the  repair  of  any  highway  the 
duty  or  obligation  of  such  repairs  is  denied  by 
the  surveyor  on  behalf  of  the  inhabitants  of  the 
parish,  or  by  any  other  party  charged  there- 
with, it  shall  then  be  lawful  for. such  justices 
and  they  are  hereby  required  to  direct  a  bill  of 
indictment  to  be  preferred,  and  the  necessary 
witnesses  in  support  thereof  to  be  subpoenaea* 
at  the  next  assizes  to  be  holden  in  and  for  the 
said  county,  or  at  the  next  general  Quarter  ses- 
sions of  the  peace  for  the  county,  nding,  divi- 
sion, or  place  wherein  such  highway  shall  be, 
against  the  inhabitants  of  the  parish  or  the 
party  to  be  named  in  such  order  for  suffering 
and  permitting  the  said  highway  to  be  out  of 
repair ;  and  the  costs  of  such  prosecution  shall 
be  directed  by  the  judge  of  assize  before  whom 
the  said  indictment  is  tried,  or  by  the  justices 
at  such  quarter  sessions,  to  be  paid  out  of  the 
rate  made  and  levied  lo  pursuance  of  this.acf 
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in  the  parish  in  which  andi  highway  tfhall  he 
situate :  Provided  nevertheless,  that  it  shall  be 
lawful  for  the  party  lufainst  whom  such  indict- 
ment shall  be  so  preferred  at  the  quarter  ses- 
sions as  aforesaid  to  remove  such  mdictment 
by  eeriiofwri  or  otherwise  into  his  Majesty*s 
Gonrt  of  King's  Bench. 

96.  Fines,  penalties,  and  forfeitures  how  to 
be  levied  and  applied. 

97.  Justices  empowered  to  award  costs  to 
defendant,  where  information,  &c.  is  with- 
drawn or  dismissed. 

98.  Court  mayaward  costs  to  the  prosecutor. 

99.  No  presentment  against  inhabitants  for 
highways  l^ing  out  of  repair  to  be  allowed. 

100.  Inhabitants  and  officers  in  parishes  may 
give  evidence. 

101.  Justices  may  proceed  by  summons  in 
the  recovery  of  penalties. 

102.  That  if  any  person,  after  having  been 
paid  or  tendered  a  reasonable  sum  of  money 
tor  his  costs,  chai]^es,  and  expenses,  shall  be 
summoned  as  a  witness  to  give  evidence  before 
any  justices  of  the  peace  touching  any  matter 
or  fact  contained  in  any  information  or  com- 
plaint for  any  offence  against  this  act,  either 
on  the  part  of  the  prosecutor  or  the  person 
accused,  and  shall  refuse  or  neglect  to  appear 
at  the  time  and  place  for  that  purpose  appoint- 
ed, without  a  reasonable  excuse  for  his  refusal, 
or  neglect,  or  appearing  shall  (after  having 
been  paid  or  tendered  a  reasonable  sum  for  his 
costs,  charges,  and  expenses,)  refuse  to  be  ex- 
anllined  upon  oath  and  give  evidence  before 
sudi  justice  of  the  peace,  then  and  in  either  of 
such  eases  such  jierson  shall  forfeit  for  every 
such  offence  any  sum  not  exceeding  five 
pounds. 

103.  Forfeitures,  costs,  and  charges  may  be 
levied^  by  distress  and  sale.  Application  of 
penalties. 

104.  Satisfaction  recoverable  for  special 
damage ;  but  distress  not  to  be  deemed  imlaw- 
ful  for  want  of  form  in  the  proceedings.  Phdn- 
tiff  not  to  recover  for  irregularity,  if  tender  of 
amends  be  made. 

105.  Appeal  mav  be  made  to  quarter  ses- 
sions agaiuHt  rate,  ac. 

106.  Provisions  of  41  G.  3,  c.  23,  applicable 
to  this  act. 

107.  Rates  and  proceedings  not  to  be 
quashed  for  want  of  form. 

106.  In  case  of  appeal,  sessions  may  grant  a 
special  case. 

139.  That  no  action  or  suit  shall  be  com- 
menced against  any  person  for  any  thing  done 
in  pursuance  of  or  under  authority  of  this  act, 
until  twenty-one  days'  notice  has  been  given 
thereof  in  writing  to  the  justice,  surveyor,  or 
person  against  whom  such  action  is  intended 
to  be^rought,  nor  after  sufficient  satisfaction,  or 
tender  of  satisfaction  has  been  made  to  the  party 
aggrieved,  nor  aftar  three  calendar  months  next 
after  the  fact  committed  for  which  such  action 
or  smt  shall  be  so  brought ;  and  every  such 
action  shall  be  brought,  laid,  and  tried  where 
the  cause  of  action  shall  have  arisen,  and  not 
in  any  other  county  or  place ;  and  the  defend- 
ant in  such  action  or  smt  may  plead  &e  gene- 
ral issue,  and  give  this  act  and  eveiy  special 


matter  in  evidence  at  any  trial  which  shall  be 
had  thereupon;  and  if  the  matter  or  thlag 
shall  appear  to  have  been  done  under  or  bv 
virtue  of  this  act,  or  if  it  shall  appear  (hat  such 
action  or  suit  was  brought  before  twenty-one 
days  notice  thereof  given  as  aforesaid,  or  that 
sufficient  satisfaction  was  made  or  tendered  u 
aforesaid,  or  if  any  action  or  suit  shall  not  be 
commenced  within  the  time  before  limited,  or 
shall  be  laid  in  any  other  county  than  as  afore- 
said, then  the  jury  shall  find  a  verdict  for  the  de- 
fendant therein;  and  if  a  verdict  shall  be 
found  for  such  defendant,  or  if  the  pUuntiff  ia 
such  action  or  suit  shall  become  nonsuit,  or 
suffer  a  discontinuance  of  such  action,  or  if, 
upon  any  demurrer  in  such  action,  judgment 
shall  be  given  for  the  defendant  therein,  then 
and  in  anv  of  the  cases  aforesaid  such  defend- 
ant shall  have  costs  as  between  attorney  and 
client,  and  shall  have  such  remedy  for  recover- 
ing the  same  as  any  defendant  may  have 
for  lus  or  her  costs  in  any  other  case  by  law. 

110.  That  the  several  fees  hereafter  limited 
and  expressed,  and  no  others,  shall  be  taken 
by  the  clerk  of  the  peace,  clerk  to  the  justices, 
or  others,  for  their  several  respective  services 
in  the  execution  of  this  act  /  (that  is  to  say,) 
the  sum  of  6d.  for  every  information ;  the  sum 
of  1#.  for  every  summons  or  warrant,  and  6^. 
for  the  sendee  thereof ;  the  sum  of  6d.  for  every 
notice,  and  6d.  for  the  service  thereof;  the  sum 
of  U.  for  every  order,  and  6d.  for  the  service 
thereof;  the  sum  of  2«.  for  every  warrant  of  dis- 
tress; the  sum  of  Is,  for  every  appointment; 
and  the  sum  of  2«.  for  every  conviction :  provid- 
ed, that  in  no  place  regulated  by  a  local  act  of 
parliament,  when  the  amount  01  the  fees  to  be 
taken  by  the  clerk  to  the  justices,  or  othen, 
in  any  proceeding  for  the  recovery  of  any  rate 
shall  be  less  than  the  fees  herein-before  men- 
tioned, shall  it  be  lawful  for  such  clerk  to  the 
justices  or  others,  to  demand  or  take  a  crreater 
fee  for  any  similar  proceeding  under  3ik  act 
than  the  fee  which  may  be  mentioned  or  di- 
rected to  be  taken  by  such  local  act. 

111.  Expenses  for  defending  prosecutioas 
agreed  upon  at  a  vestry  meeting,  how  to  be 
paid. 

1 12.  Limiting  powers  of  57  G.  3,  c.  29. 

1 13.  Not  to  extend  to  turnpike  roads,  or 
to  roads  under  locul  acts. 

114.  Not  to  affect  the  universities ; 

116.  Nor  the  rights  and  liberties  of  the  city 
of  London ; 

116.  Nor  the  act  1  0.  4,  c.  7. 

117.  Powers  of  commissioners  of  sewers  not 
abridged. 

1 18.  Concerning  the  forms  of  proceedings. 

119.  That  this  act  shall  commence  and  take 
effect  from  and  after  the  20th  March,  1836. 
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Moore,  Joseph  William,  and  Henry  Snowdon, 
Leeds,  York,  Attorneys,  Solicitors,  and 
Conveyancers.    Jan.  19. 

Mundell,  Alexander,  and  Robert  Champney» 
Mundell,  Great  George  Street,  Westminster, 
Parliamentary  Solicitors.    Jan.  1. 

Pearse,  Thomas,  and  Northmore  Herle  Vitrei 
Lawrence,  Launceston,  Corn  well.  Attorneys. 
Jan.  19. 

Phelps,  Robert,  Thomas  Jones,  and  Joseph 
Lamburne  Smith,  Ledbury,  Hereford,  Soli- 
citors  and  Cjonveyancers ;  so  far  as  regards 
Robert  Pbelps.    Jan.  1. 

Philfpe,  George  Peter,  and  Henry  Thomas 
Archer,  Gray's  Inn^  Attorneys  and  SolU 
citors.    Jan.  12. 

Rivington,  Charles,  and  John  Coles  Fourdii- 
nier,  Fenchurch  BuBdings,  Attorneys  and 
Solicitors.    Dec.  22. 

Tooke,  William,  and  Charles  Parker,  Bedford 
Row,  Attorneys  and  Solicitors.    Jan.  1  &  6. 

Willoby,  William,  and  R.  Home,  Berwick- 
upon-Tweed,  Attorneys  and  Solicitors. 
Jan.  5. 


MBMBER8  ADMITTED. 

January,  1836. 
Gell,  John  Sherbrooke,  Nottingham. 
Hardingham,  George  Gatton,  MiUman  Street. 
Upperton,  Robert,  Brighton. 
Clarke,  Thomas  Judkins,  Bishopsgate  Church 

Yard. 
Wright,  Richard  Seaton,  Golden  Square. 
Hill,  Henry,  New  London  Street. 
Smithson,  Charles,  Southampton  Buildings. 
Mann,  Thomas,  Andover. 
Mortimer,  John,  Clifford's  Inn. 
Beevor,  Frederick  Balders,  Chancery  Lane. 

LIST  OF  NEW  PUBLICATIONS. 

Precedents  in  Pleading,  with  copious  Notes 
on  Practice,  Pleading,  and  Evidence.  By 
Joseph  Cbitty,  jun.,  Esq.  Part  1.  Containing 
Commencement  and  Conclusion  of  Pleadings, 
Demurrers,  Declarations,  Pleas,  Replications, 
&c.  in  Assumpsit  and  Debt.  Price  21#. 
(Part  2  is  in  the  Press.) 

A  Treatise  on  Pleading,  with  a  Collection 
of  Precedents  adapted  to  the  recent  Pleading 
and  other  Rules,  oth  edit.  By  Joseph  Chitty, 
Esq.    In  3  Vols.    Vol.  2,  price  1/.  8#. 

The  Law  relating  to  the  Duties  on  Probates 
and  Letters  of  Administration  in  England,  and 
inventories  of  Personal  Estates  in  Scotland, 
and  on  Legacies  and  Successions  to  Personal 
Estates  in  Great  Britun.  2d  edit.  B;r  Thomas 
Guiryone,  Esq.,  Comptroller  of  the  said  Duties. 
Price  10#. 

Points  in  the  Law  of  Discovery.  By  James 
Wigram,  Esq.,  F.RS.    Price  9jr.  6d. 

New  Cases  in.  tlie  Court  of  Common  Pleas 
and  other  Courts,  Michaelmas  Term,  6  W.  4. 
By  P.  Bingham,  Esq.  VoL  2.  Part  2.  Price 
Js.  6d, 

MASTERS   EXTRAORDINARY  IN 
CHANCERY. 

F^rom  Dec,  22,  1835,  io  Jan,  22,  1836,  both 
inciuiive,  with  dates  when  gatetted. 

Annesley,  Martin,  Pershore,  Worcester.  Jan. 
19. 

Daniel,  Edward,  Wellingborough,  Northamp- 
ton.   Jan.  1. 

D'Arcy,  William  Francis,  Newton  Abbott, 
Devon.    Dec.  29. 

Taylor,  William,  Manchester.    Dec.  22. 

DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  Dec.  22,  1836,  to  Jan,  22,  1836,  both 
inclusive,  with  dates  when  gasetted, 

•#•  Hie  names  printed  in  Italics  are  the 
partners  who  receive  and  pay  debts. 

Adams,  Poyntz  Owsley,  and  Barwell  Ewins 

Bennett,   Market  Harborough,    Leicester, 

Attorneys  at  Law.    Jan.  8. 
Becke,  George,  and  George  Collinson,  Essex 

Street,  Strand,  Attorneys,  Solicitors,  and 

Conveyancers.    Jan.  1. 
Babb,  John^  and  Benjamin  Bubb,  Chelten* 


B/lNKRUPTaES  SUPERSEDB0. 

From  Dte.  22,  18S5,  to  Jan,  22,  I8S8.  both  inciwfoc, 

wttli  Daiet  vhen  gazetted, 

Harris.  Wm.,   Fareham,   Soothamptoo,  Cattle  or  Shttp 

Saletman.   Jan. .8. 
Hartley,  Winchcombe  Henry  Sayile,    Upper.  Gloucester 

Street,  Regent's  Park,  Masic  ScUer.    I>ec. ». 
Mason,  Charlotte,  and  Charles  Mason,  PiccadiUy,  Litcry 

Stable  Keepers.    Jan.  8. 
Rowlands,  John.  Hereford,  Draper.    Jan.  22. 
Sodd,  Thomas,  Bunsay,  Suffolk,  Qrocer.   Jan.  32* 
Taylor,  Tho.,  Steeple  Ashton,  Wilts,  Dealer.    Jan.  M. 


BANKRUPTS. 

/hm  Dec.  22,  1835,  to  Jan.  22,  1896,  both  ^elasiar, 

with  JkUte  «A«»  gazetted, 

AllansoB,  Wm.,  Manchester,  Victaaller.    Makinmm  k  Co., 

Temple :  Jtkineon  U  Co..  Manchester.   Dec.  25. 
Ashwortli,  Andrew,<Haslingden,  Lancaster,  Woollen  Mann- 

fheturer.    Milne  k,  Co.,  Temple:  MUekeU,  Haslingden. 

Jan.  8. 
Acklam,  George,  -Cheltenham,  Gloacester,  Coach  Builder 

and  Ram<«s  Maker.    SrougkUm  &  Co.,  Fisiloon  Square: 

iVataom,  Cheltenham.    Jan.  22. 
Beach,  Richard.  Tamworth,  WanrMt,  Flour  Dealer.     DaW" 

son,  Symond's  Inn :  Sndtk,  Blrn Ingham.    Dec.  22. 
Brooks,  James,  Great  Yarmouth,  Norfolk,  Grocer.   JPaiaur. 

Great  Yarmouth:    Steoem  it  Co,,  Little  St.  Thomas 

Apostle.    Dec.  25. 
Baugh,  Edward.  Sloane  Street,  Chelsea,  Draper.    Mhmnt  fc 

Co.,Cheapslde:  Omnaii.  OfLAts.    Jan.]. 
Brook,  B«riAli,  South  Lamiteth,  Surrey,  Surgeon  and  Ano- 
—   ■         JMcibards  &  Ob.,  Lincoln's 


thecary.   Jleag 


^n<JAp 
.  nger.  Off.  Ass. 

Inn  Fields.    Jan.  12. 
Blain,  Henry.  Lime  Street,  Merchant. 

Peile,  Old  Broad  Street.    Jan.  19. 
Bnyly,  Joseph,  Howfurd  Buildings,  Fenchurch  Street,  Wine 

and  Spirit IMerchant.     Jbbott,  Off.  Ass. :  Jervte,  Queen 

Street,  Cheapside.    Jan.  19. 
Buck,  Wm.,  Hammersmith.  Middlesex,  ViMualler.  Pennell^ 

Off.  Ass :  Messrs.  Lnngham,  Bartlctt*s  Buildings,  HoU 

bom.    Jan.  8. 
Bedford,  the  Honorable  Battera,  Bams,  near  BcdfonI,  and 

John  L4id,.  of  BinningluuB,  Men^liaBts, 


JRnmell,  Off.  Ass.: 


carrying  on 
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Bankrupts, 


builneM  at  Birmingham.     Nortim  k  Co.,  Oray*s  Inn 
Square:  /i^My  &  Co.,  Birmingham.    Jan.  Itf. 
Clarice,  George,  Irongate  Wharf,  Paddragton,  Middlesex, 
Hay  Salesman.    /h/ioMgA6y,  Clifford**  Inn  :  Ctarke^OW. 
Am.    Dec.  25. 
Cracknvll,  Thomas,  Birmingham,  Warwiclc,  Grocer.  Norton 
It  Co.,  Gray*s  Inn  Square:  HarriMon,  Birmingham.  Jan. 
23. 
Cbeesewright,  John,    Bristol,    Stationer  and   Boolcseller. 
Tmutferk,  Co.,  Bristol :  Hicki  tc  Co.,  Banlett's  Buildings. 
Jan. 23. 
Cloush,  George  Thomas,  Georg^SUeet,  Great  Surrey  Street, 
Blackfriars,  Surrey,  Baker.    Yotutf,  Mark  Lane  ;  Tkr- 
qnand.  Off.  Ass.    Jan.  12 
Clay rtte,  Louis  Julius  Claudius,  Manchester,  Commission 
Agent  and  Merchant.     Denimn  6t  Co.,  Manchester: 
fValmtleif  k  Co.,  Chancery  Lane.    Jan.  13. 
Drew,  Koiiert,  Hampsuad  Koad,  Middlesex,  Currier.    JBi<- 
ftaf ,  King  Street.  Cheapside :   Clark,  Off.  Am.     Jan.  13. 
Dobson,  Geo ,  Hatton,  Chester,  Grocer.    Betmmomt,  War* 

rinffton  :  Cole,  A dclphi  Terrace.    Jan.  15. 
Dadd,  John,  Margate,  Kent,  Grocer.     Bering  &  Co.,  Mar- 
gate :   WUtMt,  Essex  Street,  Strand.    Jan.  15. 
Erichsen,  Eric,  and  Alexander  Burn  Callander,  Mincing 
Lane,  Corn  Factors.    SdwartU,  Off.  Am.  :  Smith  k  Co., 
Cuopers'  Hall,  Basinshall  Street.    Jan.  15. 
Ellb,  Cfharlcs,  Stockwell  Green,  Slockwell,  Surrey,  Cual 
Merchant.    Jorde^on  k  Co.,  High  Street,  Soutliwark, 
and  Gould,  Great  St.  Helens,  Bisbopsgate  Street »  WkU- 
more,  Off.  Ass.    Jan.  82. 
Fox,  Jonathan,  Barton-upou-Humber,  Lincoln,  Grocer  and 
ProTislon  Dealer.       Skam,  Ely  Place :  Tkoneg,  Hnll. 
I>ec.  39. 
Furnls«.  Wm.,  Leeds,  York,  Victualler.    Pew  k  Co.,Co- 

▼ent  Garden  :  Hemingwap,  Leeds.    Jan.  1. 
Fisher,  George  Dike,  Wacerhouse  Cottage,  Bradford,  Wilts. 
Maltster.    Holme  k  Co.,  New  Inn;  Au$h  k  Co.,  Bris- 
tol.    Jan.  6. 
Greaves,  John  Broomhead,  Walbrook  Bnlldlngs,  London, 
Merchant.      WUde  k  Co.,  College  Hill,  Thames  Street : 
Golf/miu/,  Off.  Am.    Dec.  23. 
Greenwood,  Edward,  DoTor,   Kent,  Brewer  and  Carman. 

JITaoc^rer,  DoTor.    Dec.  33. 
Gray,  Charles,  Sonthampton  Buildings,  Victualler.     6re- 
tham  k  Co.,  Castle  Street,  Holborn.     Lackington,  Off. 
Am.   Jan.  I. 
Gregory,  Benjamin,  Allen    Street.   Goswell    Street,  Iron 
Founder.    Green,  Off.  Ah.  :   MeHrs.  Ardem,  Clifford's 
Tnn.    Jan.  I. 
Grant,  James,  and  John  Reid,  Mansell  Street,  Minories, 
Ship  Owners  and  Dealers  In  Ships*  Stores,  and  Traders. 
Pennefl,   Off.  Am.  :     Dod»,   Northumberland  Street, 
Strand.    Dec.  32. 
Gaebel,  Edward  William,  Liverpool,  Merchant  and  Com- 
miMton  Amt.^Holdn,  Liverpool:    ff^aiws/cy  k  Co., 
Chancery  Lane.    Jan.  32. 
Godwin,  Wm.,  Gillingham,  Dorset,  Timber  Merchant.  Fen- 
ning  k   Co.,  Tokenhouse  Yard :    CkUty,  Shaftesbury. 
Jan.  13. 
Hutchinson,  Francis,  Heworth  Chemical  Works,  Durham, 
Manufacturer  of  Epsom  Salts  and  Alkali.    tio$U.  New. 
castle-upon-Tyne :  Meggiion  k  Co.,  King's  Road,  Bed- 
ford Row.    Jan.  22. 
Hill,  Joseph,  Cheltenham,  Woollen  Diaper.     Belcher,  Off. 
Am.  :  Fo$ter,  Lawrence  Pountney  Place,  Cannon  Street. 
Dec.  22. 
Hodson,  Samuel,  and  John  Wardiey,  Birkacre,  near  Chor- 
1  ey,  and  of  Manchester,  Calico  Printers.    DsnJsen  kCo., 
Manchester:  WiUmsUy  k  Co.,  Chancery  Lane.     Dec. 
25. 
Harris,  George,  Coventry,  C>>m  Factor.  jBoeIr,  Ironmongers' 

HalLPenchurch Street.    Jan.  I. 
Hewitt,  George.  Brixton  Road,  North  Brixton,  Surrey,  Coach 
Master  and  Omnibus  Proprietor,  Buyer  and  Seller  of 
Horses,  and  letting  Horses  and  Carriages  for  Hire.   JSeU 
'eJker,Off.  Am.:  Sadgrooe,  Mark  Lane.    Jan.  12. 
Harbridge,  Wm.,  Dunstable,  Bedford,  Horse  Dealer  and 
Livery  Suble  Keeper.    GrooM,  Off.  Ah.  :  Jbnhtmu  k 
Co.,  Clifford's  Inn.    Jan.  16. 
Hutchinson,  Heiuy,  of  the  Ship  Lord  William  Bentlnck, 
and  Jerusalem  Coffee  House,  Cowpei*s  Court,  Comhill, 
Master  Marriner  and  Merchant.    Green,  Off.  Am.:  Free- 
man k  Co.,  Coleman  Street.    Jan.  15. 
Hawkins.  Otto  Jacob  George,  Upper  Belgrave  Street,  Board- 
ing House  Keeper.    Bawarde,  Off.  Ah  :  Hnrleg,  Gray's 
Innoquare.    Jan  6. 
Hellins,  John,  and  Wm.  Heliins,  Ply  month,  Devon,  Linen 
Drapers.  JUager,  Off.  An.:  Bmrt,  Aldermanbury.  Jan. 
19. 
Hind,  Wm.,   Carlisle,  Currier.    Hodgmm,  Carlisle:   Capet, 

Kajrmond  Bulldlnp,  Gray's  Inn.   Jan.  19. 
Hoyland,  William  Fraser,  Bradford,  York,    Grocer,  Tea 
Dealer,  and  Porter  Merchant.     Jaatnee  k  Co.,  Ely 
Place:  CroH<ey,  Bmdfurd.    Jan. 23. 
Joel,  Trytle,  Newcastle-upon-Tyne,  Dealer  in  Gold  and  Sil- 
▼er  Watches  and  Jewellery,    IVi 


Keeper.    WhUiug,  Wellinirton  Street,  London  Bridge  : 

Turquand,  Off.  Ass.  Dec.  35. 
Kirby,  Charles  The'Kiore,  Crawford  Street,  Portman  Square, 

Lareman  and  Hosier.     Reed,  Bread  Street,  Cheapeicfe  : 

fVhitmore,  Off.  Ass.  Jan.  1. 
King,  Georae,  Potton,  Bedford,  Money  SciiTcner.    Uojfd^ 

Maple  Inn:    Day  k  Co.,  St.  *v       •■     -  -   ^--  •^  — 


Armttrxmg,  Staple 


foMon,  Newcastle-upon< 

,      ,  ,      Jan.  12. 

Joyce,  Jeremiah   Henry,   High  Street,  Bloomsbury,  Auc- 
tioneer  and  General  Dealer.    Blakt,  King's  Ro«d,  Bed- 


Tyne ;  Shield  k  Co.,  Poultry.    Jan 
;h  r 


'^;. 


ford  Row  :  .f oAasoa,  Off.  Ass.    Jan.  19. 

Jones,  Heniy.  and  Wm.  Thomas  Halton,  High  Street,  Is- 
lingtiin.  Furnishing  Undertakers.  Wire,  St.  Swithin's 
Lane :  JoAnsoa,  Off.  Ass.    Dec.  25. 

Knight,  Wm.,  Gravesend,  Kent,  Victualler;  and  Welling- 
ton Street,  Biackfiiai's  Roud,  Surrey}   Uverjr  Stable 


ives,  Huntingdonshire. 
Jan.  5. 
Lister,  Malcolm,  Liverpool,  Innkeeper. 
Inn:  JTaa/iper,  Liverpool.    Dec. 22. 
Lloyd.  Sampson,  Manchester.  Calico  Printer.      C^npock^ 
Cleveland  Row,  St.  James's :  Coppock  k  Co.,  Stockport. 
Dec.  25  &  29. 
Mainprice,  John,  Soham,  Cambridge,  Victualler.    Ewba^ 

South  Square,  Gray's  Inn.    Dec.  25. 

Moser,  John,  Oxford  Street,  Cabinet  Maker.    9Vat$im  k  C«.» 

Bouverie  Street,  Fleet  Street :  Jo&asoa,  Off.  Ass.  Jan.  6. 

Marten,  Benjamin,  Chilham  and  Sibertswould  (uiherwi»e 

Shepherdswell),  Kenr,  Dealer.     FwrUjf,  Ashford :  Hal. 

terjield,  Gray's  Inn  Square.    Jan.  19. 

Martin,  Rnbans,  Sv  den  ham,  Kent,  Grocer,    fdvords.  Off. 

Ass. :  Lqfty  k  Co.,  King  Street.  Cheapside.    Jan.  33. 
Nicholls,  Henry,    Quadrant,    Regent  Street,    Glover  and 
Breeches  Maker.      JbboU,   Off.  Ah.;     Hodgean,  Cecil 
Street,  Htrand.    Jan.  5. 
Oxendale,Wm.,Scorton,York.  Cattle  Jobber.  TiUankCo,, 

Coleman  Street :  AUiaon,  Richmond.   Jan.  5. 
Puddicombe,  John,  Dartmouth,  Devon,  Surgeim  and  Apo- 
thecary.      Jlfanllt,  Great  Surrey  Street,  BlackfKars: 
Tknnton,  Totues.    Dec.  22. 

r,  John,  Llanrwst,  Denbigh,  Draper.    JokoMon  k  Co.« 
emple :  Seadon  k  Co.,  Manchester.   Dec.  29. 
Pury,  Philip,  Llangrwyuev,  Llangenny,  Brecon,  Victualler. 

Price.  Abergavenny.  Jan   6. 
Peirce,  Henry,  Birmingham,  Victualler  and  Printer.    Gns 
k  Co.,  Carey  Streel,  Lincoln^  Inn  Fields ;  Ltoytf,  Bir- 
mingham.  Jan.  12. 
Pftgeit,  John,  High  Ircall,  Salop,  Shopkeeper.    C«re{|e& 
Co.,  Southampton  Buildings*  Chanceiy  Lane :    StMrtk, 
Shrewsbury.    Jan.  19. 
Price,  David,  Llanwrthwl,  Brecon,  Cattle  Dealer  k  Drover. 
White  k  Co.,  Bedford  Row  :  Benan  k  Co,,  Bristol.   Jan. 
23. 
Reeves.  John,  West  Bromwich,  Suflord,  Coach  Smith.  Sfee>. 
vane  k  Co^   Frederick's  Place,    Old  Jewryi    Messrs. 
IVhnuley,  Birmingham.    Jan.  12. 
Steveuson,  John,  Bishop  Wearmouth,  Durham,  Saddler. 
StevenM  k  Co.,  Little  Su  Tliomas  Apostle :  /"eU,  Bishop 
Wearmouth.    Jan.  22. 
Shepherd,  Aqulla,  and  James  Shepherd,  Hiiddersfleld,York, 
Mcrchanu.    FUnoer,  Bread  Street,  Cheapside  :  Messrs. 
Garr,  Gomersall,  near  Leeds.    Dec.  23. 
Saadford,  James,  Shrewsbury,  Salop,  Stationer.     Gr^om, 

Off.  Am.  :  NeUd,  King  Street,  Cdeapside.    Dec  35. 
Scholes,  Paris  Taylor,  Oldham,  Lancaster,  <«rocer.    Boiotr, 

Chancery  Lane  :  Clegg,  Oldham.    Dec.  35. 
Stevenson,  Ralph,  and  John  Adams  Stevenson,  Cubridge^ 
Stafford,  Manufacturers  of  Earthenware.    Buhop^  SheU 
ton  Hall,  Staffordshire  Potteries :  Price  &  Co.,  Lincoln's 
Inn.    Dec.  29. 
Smith,  John  Ashwin,  John  Lees,  and  Abraham  Lees,  Bil- 
ston,  Stafford,  Grocers.    Clarka  k  Co.,  Lincoln's  Inn 
Fields:  Mason, BiUton.  Jan. 6. 
Stephenson,  James,  Thomas  John  Stephenson,  and  Isaac 
Grimsby  Stephenson,  Bridlington  Quay,  York,  Wine 
and  Spirit  Merchants.    DyaeCcy  k  Co.,  Gray's  Inn: 
Borland,  Bridlington.  (  Jan.  18. 
Smyth,  William,  Portsea,  Southamptnn,  Coach  Master  and 
Coal  Merchant.    Wimbnm  k  Co.,  Chancery  Lane :  Lorn, 
Portsea.    Jan.  13. 
SchoAeld,  James,  Oldham,  Lancaster,  Grocer  and  Flour 
Dealer.    Bower,  Chanceiy  Lane :  Barrtut,  Manchester. 
Jan.  19. 
Sparrow,  John  Johnson,  Chesterton,  Cambridge,  VIctnaller. 

IFAue,  Cambridge :  Fis/ker,  Walbrook.   Jan.  19. 
Trcvetham,  Joseph,  Bury  St  Edmunds,  Suffolk,  Carpeutee 
and  Builder.    Mum,  Ixworth  :  Dizon  k  Co.,  New  Bos- 
well  Court,  Lincoln's  Inn.    Jan.  1. 
Titterton,  Thomas  Joseph,  Gray's  Inn  Lane,  Coach  Maker. 
FUher  k  Co.,  Aldersgate  Street:    GoUkmid,  Off.  Ass. 
Jan.  5. 
Thorpe,  William,  Glentham,  Lincoln,  Farmer.    Ntekalton 
&  Co.,  G  lam  ford  Briggs :  Dj/neUg  k  Co^  field  Court, 
Gray's  Inn.    Jan.  19. 
Wallis,  Robert  William,  Colebrook  Row,  Islington,  En- 
rraver.    Jbbott,  Off.  Ass.:    WalU  k  Co.,  Hart  SxrevK, 
Bloomsbury.    Dec.  22. 
Whitty,  Samuel  Ramson,  Axminster,  Devon,  Carpet  Maou- 
facturer.     Aberdein,   Honiton:    Ckarch,   Great  James 
Street.  Bedford  Row.    Dec.  25. 
Wallworth,  Joseph,  Newton.  Manchester,  Brewer.    Jlifao 

k  Co., Temple:  Potter,  Manchester.    Jan.  1. 
Walker.   Peter.   Quickset    Row,    New    Road,   Middlesex. 
Builder.    Peile,  Old  Bioad  Street :    Graham,  Off.  Ah. 
Jan.  8. 
Withers,   James   Ro:wland  Hyde,  Bristol,  Linen  Draper. 

Z^oyil,  Cheapside :  GoMsmid.  Off.  Ah.  Jan.  15. 
Williams,  William,  White  Hart  Street,  Drury  Lane,  Vic. 
tualler.  GiJbton,  Off.  Ass. :  Got^tr,  Warwick  Lane,  New. 
^teStseet.  Jan.  15. 
Yr^oyti,  Joseph  de,  and  Charles  Williams,  Little  Britain* 
Drjsalters,  Filter  Manufacturers,  and  Commission 
Agents.  Belcher,  Off.  Ah.:  Gardiom,  ThrcudDeedle 
Street.    Dec.  25. 


UPb^  Ut^al  0hwvt^tv. 


SATURDAY,  FEBRUARY  6,  1836. 


■  **  Quod  magfi«  ad  nos 
Fertanet,  etnctdic  makim  eit,  agitiunui. 


HORAT. 


A  MEMOIR  OF  LORD  STOWELL. 


Wb  have  this  week  to  reoord  the  death  of 
one  of  the  most  venerable  membere  of  our 
profession  —  Lord  Stowell;  and  we  shall 
here  mentioQ  the  particulars  relating  to  him 
which  we  have  been  able  to  collect. 

William  Scott  was  ^om  at  Newcasde- 
upon-Tyne,  on  the  28th  of  October,  1745. 
His  parents  were  respectable,  but  not  afflu- 
ent. They  had  three  sons :  Henry,  who 
was  brought  up  to  the  same  business  as  his 
father;  William,  the  subject  of  this  me- 
moir; and  John,  afterwards  the  Earl  of 
Etldon.  The  two  younger  boys  were  sent 
to  a  good  school  in  their  native  town.  The 
best  known  of  their  school-fellows  was  Ro- 
bert Chambers,  afterwards  SirHobert  Cham- 
bers, the  Indian  Judge,  between  whom  and 
William  Scott  an  intimate  friendship  there 
commenced. 

By  tiie  kindness  of  a  friend,  it  is  be- 
lieved, who  felt  an  interest  in  their  success, 
both  the  younger  brothers  were  sent  to 
Oxford,  and  entered  at  University  College, 
iatiie  year  1767.  Here  Mr.  Scott  con- 
tinued his  intimacy  with  Chambers,  who 
introduced  him  to  Dr.  Samuel  Johnson, 
witii  whom  a  friendship  subsisted  until  the 
death  of  the  latter. 

William  Scott  soon  distinguished  himself 
at  Oz£Dfd.  He  was  elected  a  fellow  of  his 
College,  and  afterwards,  in  1774,  Camden 
Professor  of  History.  He  took  his  degree 
of  B.C.L.in  1772;  and  in  1773  he  accom- 
panied Johnson  in  his  well-known  tour  to 
Scotland,  as  ftu:  as  Edinburgh.  He  remained 
some  yean  at  Oxford,  but  ultimately  esta- 
blished himself  in  London,  and  selected  the 
Ecclesiastical  and  Admiralty  Courts  as  the 
field  for  his  professional  exertions.  In  1 779 
be  took  the  degree  of  D.C.  L.,  and  commeno- 

VOL.  XI.^NO.  316. 


ed  practice  in  Doctors'  Commons.  He  here 
soon  obtained  extensive  business,  to  which, 
perhaps,  the  rising  eminence  of  his  brother 
may  have  added.  But  Dr.  Scott  did  not 
confine  himself  to  his  professional  labours  : 
he  mixed  freely  in  society,  selecting  that 
galaxy  of  genius  and  learning  which  formed 
the  Literary  Club,  to  which  his  well-known 
talents,  and  his  intimacy  with  Johnson,  se- 
cured him  a  ready  admission.  In  the  printed 
list  of  the  Club,  we  find  he  was  the  thirty- 
third  member  elected,  being  chosen  in 
1778».  His  name  is  frequently  mentioned 
with  credit  in  the  letters  and  memoirs  of 
that  period. 

But  Dr.  Scott  was  not  destined  to  be 
known  only  as  a  learned  civilian,  an  agree- 
able companion,  and  as  a  man  of  varied  in- 
formation :  he  was  called  on  to  play  a  part 
in  political  life.  It  would  seem,  he  was 
soon  ambitious  of  representing  the  learned 
University  in  which  he  had  been  brought 
up.  As  early  as  1780,  he  offered  himself 
as  a  candidate  to  succeed  Sir  Roger  New- 
digate  in  the  representation  of  the  Univer- 
sity of  Oxford.  His  competitors  were  Sir 
William  Dolben  and  Sir  William  Jones,  of 
whom  the  former  succeeded.  He  was  chief- 
ly urged  to  this  contest  by  the  hope  of  re- 
presenting his  own  University;  and  we 
shall  see  that  he  afterwards  obtained  the 
gratification  of  his  early  wish. 

In  the  mean  time  his  younger  brother, 
John,  was  rapidly  advancing  in  his  depart- 
ment of  the  law ;  and  their  joint  success 
assisted  each  other.  While  John  Scott  be- 
came Solicitor  and  Attorney  General,  and 
Chief  Justice  of  the  Common  Pleas,  and 

a  See  Boswell's  Johnson,  vol.  2,  p.  326,  ed. 
1835.    And  see  further,  as  to  Johnson's  inti- 
macy with  Lord  Stowell,  ante,  p.  175. 
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Lord  Chancellor, — William  Scott,  in  1783, 
was  made  Register  of  the  Court  of  Facul- 
ties ;  in  1 788,  Advocate  General  and  Judge 
of  the  Consistory  Court  of  London,  and 
was  knighted ;  in  1 7  90,  Master  of  the  Fa- 
culties; and  in  1798,  Judge  of  the  High 
Court  of  Admiralty,  and  a  Privy  Councillor. 
Government  aJso  became  desirous  of 
availing  themselves  of  his  talents  and  repu- 
tation in  the  House  of  Commons.  In  the 
general  election  of  1 784,  he  stood  a  contest 
for  the  borough  of  Downton  in  Wiltshire — 
(a  borough  since  immolated  by  schedule 
A.  of  the  Reform  Act) ;  but  although  re- 
turned, on  a  scrutiny  he  was  declared  not 
elected.  At  the  general  election  in  1790, 
however,  he  was  the  successful  member  for 
this  borough ;  and  he  was  re-elected  for  the 
same  place  at  the  general  election  in  1796. 
He  continued  to  represent  it  until  the  year 
1801,  when  he  was  elected  for  the  Univer- 
sity of  Oxford,  which  learned  place  he  had 
the  high  honour  of  representing  until  the 
year  1821,  when  he  was  elevated  to  the 
peerage. 

Sir  William  Scott  did  not  speak  frequent- 
ly in  the  House,  confining  himself,  except 
on  one  or  two  occasions,  to  matters  con- 
nected with  his  own  province.  His  name 
does  not  occur  in  the  Debates  for  five  years 
after  he  took  his  seat ;  and  he  would  i^pear 
to  have  spoken  first  in  1795,^  on  a  motion 
as  to  the  conduct  of  Sir  Charles  Grey ;  and 
even  then  he  was  called  up  by  being 
pointedly  alluded  to  by  Mr.  Dundas,  as  the 
person  by  whose  excellent  advice  Govern- 
ment had  been  guided.  He  spoke  several 
times   against   tiie   Catholic    Claims — the 

tZ^      granting  of  which  he  steadily  opposed. 

^  In  the  year  1»21,  soon  after  the  acces- 

sion of  George  the  Fourth,  he  was  created 
a  peer  of  the  realm,  by  the  title  of  Lord 
Stowe]l;  and  in  1828  he  retired  from  the 
Court  of  Admiralty,  having  presided  there 
for  thirty  years.  We  have  now  noticed 
the  principal  events  of  his  public  life.  The 
events  of  his  private  life  may  be  shortly 
given. 

In  April  1782,  he  was  married  to  Anna 
Maria,  eldest  daughter  and  coheiress  of 
John  Bagnall,  Esq.,  who  died  in  1809.  In 
1813  he  married,  when  69,  Lady  Louisa  Ca- 
tharine, Marchioness  Dowager  of  Sligo,  and 
•daughter  of  the  celebrated  Earl  Howe,  who 
died  shortly  afterwards,  in  1817,  without 
iss'ie.  By  his  first  marriage  Lord  Stowell 
bad  a  son  and  daughter.  The  latter  was 
married,  in  March  1809,  to  Thomas  Towns- 


b  bee  Hansard^  in  amw. 


end,  Esq.,  who  died  in  1820,  childless; 
and  she  was  married  a  second  time,  in  1820, 
to  Viscount  Sidmouth.  His  son,  the  Hon. 
William  Scott,  was  bom  in  1794,  and  died 
a  short  time  ago,  somewhat  suddenly.  He 
had  been  member  of  parliament  for  Gratton. 

Lord  Stowell  was  one  of  the  few  links 
that  remained,  to  connect  this  age  with  the 
last ;  and  he  was  almost  as  diBtinguished  ia 
the  circle  of  eminent  men  who  flourished 
in  the  eighteenth,  as  in  that  which  existed 
in  the  beginning  of  the  nineteenth  century. 
He  saw  two  generations  of  wits  and  states- 
men pass  away,  and  survived  both.  Choos- 
ing his  department  in  the  law,  he  rose  to 
the  greatest  height  which  it  admitted,  and 
gave  its  utmost  eminence  a  lustre  and  cele- 
brity never  before  enjoyed.  His  reputa- 
tion as  a  judge,  is  equally  admitted  in 
continental  Europe,  as  through  every  por- 
tion of  the  British  Empire ;  and  the  great 
principles  of  national  law  which  he  enforced 
and  established,  will  probably  remain  when 
the  decisions  of  most  of  his  contemporary 
judges,  are  forgotten.  Distinguished  in 
public  life,  he  was  peculiarly  Imppy  in  his 
private  friendships.  His  learning  gained, ' 
and  his  amenity  secured,  the  intimacy  of  some 
of  the  best  an4  the  most  eminent  men  of  • 
his  time ;  and  he  lived  to  the  close  of  hia 
long  life  without  a  reproach.  In  using 
these  terms  of  panegyric  we  are  sure  that 
no  one  will  think  we  have  said  too  much ; 
and  we  should  not  have  done  our  duty  to  a 
person  so  universally  respected  and  ad- 
mired had  we  said  one  word  less. 

Lord  Stowell's  fi&ther  died  not  long  after 
his  birth,  but  his  mother  lived  until  the 
year  1800,  and  died  at  the  advanced  age 
of  92.  Lord  Stowell  nearly  attained  the 
same  great  age,  as  he  expired  on  the  27th 
of  January  last,  at  his  seat.  Early  Court, 
near  Reading,  in  his  ninety-first  year. 

Lord  Stowell,  although  we  are  not  aware 
that  he  ever  carried  his  love  of  society  to 
excess,  was  well  known  as  a  good  com- 
panion, delighting  in  those  easy  uubendings 
from  care  and  state,  so  common  at  the  end 
of  the  last  century.  A  characteristic  anec- 
dote of  him  is  thus  related  by  Boswell:— 
"On  Sunday  April  15  [1781],  being 
Easter-day,  after  solemn  worship  in  St. 
Paul's  Church,  I  found  Dr.  Johnson  alone. 
Dr.  Scott  of  the  Commons  came  in.  He 
talked  of  its  having  been  said  that  Addison 
wrote  some  of  his  best  papers  in  "  The 
Spectator"  when  warm  with  wine.  Dr. 
Johnson  did  not  seem  willing  to  admit  this. 
Dr.  Scott,  as  a  confirmation  of  it,  related 
that  Blackstone,  a  sober  man,  composed  hia 
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Conmentaries  with  a  bottle  of  port  before 
him,  and  found  his  mind  invigorated  and 
Biqpported  in  the  &tigue  of  his  great  work 
by  a  tempeiate  use  of  it."  And  Mr.  Croker 
adds,  in  a  note,  that  '*  Lord  Stowell  was 
kimself  very  convivial,  and  readily  con- 
fessed his  own  partiality  to  a  bottle  of 
port:'^ 

We  have  good  reason  to  presume  that 
aid  was  occasionally  sought  from  the  same 
source  in  the  composition  of  many  of  the 
Inminoos  judgments  of  Lord  Stowell ;  and 
we  have  ktely  heard  a  curious  illustration 
of  the  probal^ty  of  this.  It  is  well  known, 
that  although  this  eminent  person  retained 
hia  fiBLCulties  in  a  wonderful  manner  to  the 
very  close  of  his  judicial  career,  emitting 
indeed  the  same  lustre  to  the  very  last  day 
on  which  he  sat ;  yet,  when  he  had  no 
longer  the  excitement  of  judicial  duties^  his 
&ccdties  shewed  themselves  somewhat  im- 
paired by  his  great  age,  and  during  the 
last  two  or  three  years  of  his  life  his  mind 
glimmered  but  faintly.  It  was  at  this  pe- 
ziod  that  Lord  Eldon  one  day  arrived  on 
a  visit  at  Early  Court,  the  seat  of  his  bro- 
ther, to  whom  he  had  ever  been  affection- 
ately attached.  The  two  brothers  sat  down 
to  dinner.  Lord  Stowell  was  living  ac- 
oording  to  a  regimen  which  permitted  only 
a  certain  quantity  of  wine.  Ou  this  oc- 
casion, however,  the  presence  of  his  guest 
induced  him  to  exceed  the  fixed  quantity. 
Lord  Eldon  has  since  related,  that  no 
sooner  had  the  prescribed  number  of  glasses 
been  drunk,  and  the  forbidden  portion  be- 
guni  than  his  brother's  mind  began  to 
awaken;  as  they  drank  on,  his  former 
energies  began  to  return ;  genius  and  af- 
fection once  more  beamed  brightly  in  his 
eyes;  wit  and  anecdote  flowed  from  his 
lips ;  and  never,  in  his  best  days^  did  Lord 
Eldon  pass  an  evening  vnth  1^  brother 
with  greater  occasion  to  admire  his  talents. 
We  believe  this  anecdote  to  be  authentic. 

The  judgments  of  Lord  Stowell  have  the 
highest  professional  reputation.  It  may  be 
nSd  tbat  he  has  created  the  law  of  his  own 
Court.  Before  his  time  the  decisions  in 
the  Admiralty  Courts  were  not  reported, 
although  the  success  which  attended  the 
reports  of  them  by  Sir  Christopher  Robin- 
son, led  to  the  publication  of  some  notes 
of  the  decisions  of  two  of  the  preceding 
Judges,  He  was  capable  at  once  of  taking 
the  most  extensive  view  of  his  subject,  and 
of  discriminating  its  nicest  distinctions. 
While  he  brought  great  learning  to  the 

•  Botwell,  vol.  8,  ed.  1836. 


discussion  of  every  cause  which  came  be- 
fore him,  he  was  able  to  strike  out  for  him- 
self the  true  principle  on  which  it  should 
be  decided,  and  to  leave  it  a  guide  and  pre- 
cedent for  posterity. 


NOTICES  OF  NEW  BOOKS. 


A  Digest  of  all  the  New  Rules  relating  to 
Practice  and  Pleading  in  all  the  Courts^ 
from  Easter  Term,  1  TV.  4,  with  Expla- 
notary  Observations,  and  Notes  of  every 
Decision  of  Importance  to  the  present 
Tme.  To  which  is  added,  an  Appendix  of 
Recent  Statutes  affecting  the  Practice  of 
the  Courts,  incbUkng  the  amended  Act  for 
the  more  entire  Suppression  of  Voluntary 
and  Sxtra-Judicitti  Oaths  and  Affidavits. 
By  Richard  Chamock,  Esq.,  of  Gray's 
Inn.    Lumley,  Chancery  Lane.     1836. 

Thb  soope  and  object  of  this  volume  is 
stated  in  the  following  extract  from  the 
Author's  preiiEU^e : 

"  My  design  in  the  publication  of  the  pre- 
sent volume,  is,  to  famish  the  practitioner  with 
the  series  of  the  New  Rules,  t;i  the  order  in  which 
they  were  promulgated  by  the  Judges  of  the 
Courts  at  Westminster,  that  their  connection 
with  each  other  may  at  once  be  seen. 

*'  I  have  myself  in  practice  experienced  con- 
siderable difficulty  and  loss  of  time  in  having 
to  turn  to  several  small  works  for  these  Rules, 
when  desirous  of  satisfying  my  mind  on  any 
question  that  came  before  me;  and  of  course 
the  various  cases  on  these  rules,  many  of 
which  are  conflicting^  musi  be  sought  for  at 
considerable  kbour  and  expense  in  the  nu- 
merous  Reports  of  the  <foy.  I  therefore 
thought  that  a  chronological  arrangement  of 
these  rules,  with  the  most  important  decisions 
thereon,  collected  in  a  small  volume,  would 
assist  the  practitioner,  and  greatly  facilitate 
his  inquiries ;  and  should  I  have  eflfected  this 
object,  my  intention  will  be  fully  answered: 

"  The  present  compilation,  I  also  trust,  wiU 
not  be  found  an  inconvenient  or  useless  conu 
panion  to  attomies  and  others  when  attending 
Judges'  chambers. " 

Mr.  Chamock  has  carefully  collected  all 

the  Decisions  of  the  Courts  which  bear  upon 

>  each  Rule,  and  appended  them  as  notes* 

This  plan  is  a  convenient  one  in  some  re- 

S  *> 
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spects,  and  mpre  especially  so  on  the  first 
promulgation  of  the  Rules ;  but  (as  we  no- 
ticed on  a  former  occasion)  we  should  pre- 
fer the  scientific  to  the  chronological  ar- 
rangement. Mr.  Charnock's  plan  enables 
the  Student  to  observe  the  successive  alter- 
ations which  have  taken  place;  but  the 
Practitioner,  who  wants  an  immediate  refe- 
rence to  the  present  state  of  the  practice  on 
any  given  point,  would  of  course  prefer  a 
methodical  arrangement  of  all  the  informa- 
tion under  one  head.  .The  Index,  it  is  true, 
directs  the  reader  to  the  several  parts  of  the 
book  in  which  the .  xqatter  is  to  be  found ; 
but  this  i^  troublesome,  and  loses  time*  tn 
other  respects,  we  think  Mr.  Chamock  has 
produced  an  able  and  useful  book. 


THE  PROPERTY  LAWYER. 


8ETTLBMBNT  OF  WARD'S   PROPERTY. 

VTb  select  the  foUowing  judgment  from  Mr. 
Cooper's  Reports  of  Lord  Brougham's  deci- 
sions. We  shall  include  those  not  before  re- 
ported in  the  fortbconnng  dumber  of  the 
••  Digest  of  Cases  for  1836." 

This  was  An  applicalion  against  the  Master's 
report^  approving. a  settlement  to  be  joade  of 
th^  fortune  of  a  ward  of  Court,  wha  had  been 
married  by  a  youwf  man  of  no  property,  clerk 
in  a  solicitor's  othce,  and  in  circii  instances 
whiv'h  appeared  to  the  Mai*ter  to  call  for  more 
tlian  or  Jitiarv  strictness,  for  the  purpose  of  ex- 
cluding the  husband  from  reapng  anv  benefit 
from  tae  wroog  he  bad,  commiUed.  The  setr* 
tlewen^  approved  of  is  on  ^he  wife  for  life,  and 
a(ter>vards  to  the  issue  of  this  or  of  any  future 
m'arria^^e.  and  for  default  of  such  issue  to  her 
next  of  kin.  Tke  Master  has  also  refused 
to  allow  any  trustee  on  the  husband's  behalf. 
It  is  conteaded  o»  the  husband's  part».  that 
eyqn  in  cases  of.)Ereat  aggravation,  no  such  set- 
tlement has  oyer  be^n  sanctioned  by  the  Court, 
and  that  this  is  one  unattended  with,  any  aggra- 
vating circumstances.  To  the  latter  observa- 
tion 1  cannot  accede.  It.  Is  a  case  of.  very  eon- 
si^erable  ajsgravatjp9  3.  and  when  the  Conduct 
both  of  the  husband  and  his  fatnily.is  regarded, 
the  strongest  disposition  naturally  arises  to  save 
the  property  of  this  young  person  from  falling 
into  their  b'aade.  And  as  far  as  the  principle 
ui)on>  which  alon^ihe  Court  can  act  in  a  case 
of  this  kind  will  permit,  and  as  ffir  as  precedents 
have  gone,  this  precaution  is  fit  to  be  taken. 
But  the  settlemciit  which  the. Master  iias  ap- 
pi^oved  reduces  the  ward  to  a  mere  tenant  for 
life^  as  il.her  fortune  had  come  to  her  in  strict 
settlement  i  and  while  it  deprives  her  of  all 
pc^wer  to  iHppoint  any  thing  to  her  husband,  it 
takes  the  reversion  from  herself^—ihat  is  to 


say,  for  the  piu-posc  of  prevpntinghjm  ever  be- 
nefiting by  the  property  in  any  Conceivable 
event,  the  settlement  deprives  her  of  all  power 
to  benefit  any  ono  of  her  relations,  should  her 
issue  fail ». alt nougb  she  has  illo^itiraate  brothers 
and  sisters,  who  arei  excluded,  while  l^er  next 
of  kin  are  made  wholly  iiKlenec^dent  of  her 
bounty.  I  cannot  go  so  far.  I  find  no  prece- 
dent of  the  kind.  On  the  contrary,  the  cases, 
which  are  some  of  them  much  more  aggravated, 
furnish  no  example  of  such  a  settlement ;  and 
some  of  them  are  as  bad  as  can  bo  nvell  ima* 
gined,  both  from  inequality  of  alliance  and 
gross  miseoQduct.  Thus  in  B'Uhttrsis.  Mwcrajf^ 
8  Ves.  74,  a  female  of  very  considerable  for- 
tune, and  only  sixteen  years  of  age,  had  beea 
inveigled  into  a  marriage  with  a  young  man  of 
inferior  condition,  by  means  of  a  comlnpatibxi 
of  his  family  and  the  family  of  his  master.  The 
marriage  too  was  found  to  be  void  by  the  law 
of  Guernsey,  where  it  was  had,  and  the  Court 
directed  it  to  be  solenmized  again.  In  this 
case,  although  the  husband's  conduct  was 
such  that  the  Court  keot  him  a  year  in  cus- 
tody, and  would  not  discharge  him  pn  execut- 
ing the  settlement,  yet  the  %vife's  power  of 
appointing,  on  defaalt  of  issue,  was  not  taken 
away,  and  Lord  Ekion  gave  her  also  a  power 
of  appointing  to  him  to  a  certain  amoonc  by 
will,  while  he  was  to  have  an  atlQwaace  during' 
the  coverture,  upon  the  ground  that  making 
him  wholly  dependent  on  his  wife,  and  exposing 
him  to  run  in  debt,  would  be  hurtful  to  the 
comfort  of  both  parties.  MiUett  v.  Roirte^  J 
Yes.  409,  was  a  case  of  the  most  Baj^ant  de- 
scription, where  the  ward  was  only  fourteen, 
and  the  marriage  being  by  licence,  ine  husband 
had  commixed  perjury  to  obtaip  it,  bad  been 
|»ri>secuted  and  convicted,  and  had  suffered  im- 
prisonment and  the  pillory,  tu  so  profligate  a 
case  the  Court  was  disposed  to  j^o  as  far  as  pos- 
sii)le  against  the  hubband,  ana  Lord  Eldon 
phinly  was  resolved  to  do  so,  for  he  says, 
*'  The  only  settlement  I  ever  wiU  approve  is 
this."  But  though  he  orders,  the  fiud  to  stand 
in  the  natDc  of  the  Aqcouotaqt  General,^  and 
that  tlHi  income  shall  lie  paid  to  the  separate 
use  of  the  wife,  from  time  to  time,  and  not  by 
way  of  anticipation,  yet,  jafter  settling  the  fuuQ 
on  children,  he  allowed  it,  if  the  husband  sur- 
vived her  and  there  was  no  issue,  to  |to  accord- 
ing to  her  appointment,  and  only  in  defiuilt  of 
appointment,  t»  her  next  of  kiii.  **  In  omc," 
s»id  his.  lordship,  **  he.  redeems  .hjmsdlf,  k^ 
good  conduct  during  bef  life,  she  w*y  give  it 
to  him  by  her  will.  If  sl^e  does  not,  I  never 
will  let  him  touch  a  farthing  of  it."  By  the 
settlement  before  me,  not  oiily  Is  this  liusband 
excluded,  but  any  future  husband ;  nay,  more, 
if  the  present  husband  dies .  the  day  after  the 
settlement  is  executed,,  the  wife  hastno  powo' 
whatever  over  the  property,  altho\iM(h  the  whole 
reason  for  the  restrain^  ha^  jceosed*  4^  appears 
to  me  that  this  proceeds  ii^on  an  entire  mistake 
of  the  province  lind  duty  ot  the  Court,  in  deaFing 
with  the  property  of  the  ward.  The  ward's 
interest  is  to  lie  consulted  in  the  settlement, 
and  that  aloae^  unless  the  otti.er^^n d.  subordi- 
nate purpose  of  precaution  against  the  hus- 
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hand  can  be  accomplished  without  any  preju- 
dice to  the  ivard.  Whe^e  her  intereat  would! 
suffer,  the  punishment  of  the  husband,  or 
the  restrain m^  of  *  bim  from  seekinf^  en! 
advantaj^e,  is  not  toberesfarded  in  settling, 
of  the  wile's  estate.  WhateTer  tends  most  ta 
her  ad?aiitag^  mnst  be  pursued,  though  it  mayi 
tend  eventually  to  benefit  the  principal  wroni< 
4oer.  How  can  i  tie  up  this  young  person's 
property  for  ever,  and  reduce  her  to  the  sitna^ 
tion  of  a  mere  tenant  for  life,  taking  out  of  her 
the  absolute  interest,  wfaieh  she  now  has,  and* 
giving  it,  inxlefault  of  issue,  topertons  who  are{ 
really  stran^rs — the  next  pf  kin ;  and  all  in! 
order  to  punish  the  husband,  or  at  least  to  «>he\v| 
him  that  he  shall  not  profit  by  his  misconduct  ^ 
It  cannot  be  thought  of.  The  settlement  upon 
the  children  of  the  marriage  may  stand,  but- 
with  a  power  to  her  of  appointment  in  default  of* 
issue  of  this  first  marriage ;  such  power  to  be? 
exercised  by  will  only,  so  that  she  mi'y  not  b^ 
Ifotten  to  execute  any  other  instrument  in  her^ 
husband't*  favour.  In  case  of  her  death  with« 
out  issue,  and  without  making  a  wAI,  then  the 
property  shall  go  to  her  next  of  kin.  In  caset 
of  her  husband's  predeceasing  her,  and  thert  be* 
no  issue  of  the  marriage,  then  she  may  make 
what  settlement  or  other  disposition  of  bed 
property  she  pleases.  But  hi  case  of  her  mar- 
rying^ a  second  time,  having  issue  of  the  finjli 
marriage,  I  think  she  ought  to  have  the  powen 
given  bv  the  sertlctnent  in  Bafhttrst  v.  Afnrrny^ 
which  Lord  Eldon  very  carefully  considered ;' 
and  it  was  a  power  to  g^ve  ea<?h  child  of  th^ 
second  marriage  a  sum  cot  exceeding  tha^ 
which  the  children  of  the  first  marriaec  seve-! 
rally  had.  This  motion  mu*t  be  at  the  cost  at 
the  husband,  ^rkett  t.  HMert,  I  C.  V\ 
Coop.  459; 


to  be  a  very  important  one  in  its  consequences 
'  *'  A  petition  was  presented  by  the  husband, 
of  a  lady  who  is  interested  in  it,  to  be  paid  a 
sum  of  money  which  was  given  l)y  the  will  of 
the  testator,  who  had  directed  that  the  interest 
of  the  fund  should  be  paid  to  her  for  lift>,  witti 
a  power  of  appointment  over  the  principal  fifter 
her  deuth,  with  a  restraint  against  an tic-ipatiou. 
The  bequest  became  vested  in  the  Udy  \Thile 
she  was  unmarried.  After  her  marriage  she 
executed  a  power  of  appointment  in  favor  of 
her  husband.  It  was  contended  in  support  of 
tlie  petition,  that  inasmuch  as  the  lady  was  a 
feine  i/i/«  at  the  time  when  she  became  entitled, 
•and  as  she  had  a  power  of  appointment,  the 
restraint  against  alienation  was  inoperutive, 
and  that  she  was  entitled  to  cWm  absolua^Iy 
the  amount  of  the  bequest ;  that  having  this 
right,  it  was  not  affected  by  her  marriage, 
but  that  her  husband  on  her  marriage  became 
entitled  to  exercise  the  same  right. 

"When  the  petition  came  before  his  Lord- 
ship as  Master  of  the  Rolls,  he  had  great  iiiffi- 
coity  in  assenting  to  these  propositions,  and 
the  case  stoo<)  over,  in  order  that  some  authority 
might  be  adduced  for  making  such  an  order  as 
the  petition  prayed  for.  There  bad  been  no 
further  argument,  nor  had  he  been  referred  to 
any  authorities.  Under  these  circumstances 
hhs  Loi^dship  was  bound  to  dismiss  the  peti- 
tion." A.  L. 


DISPUTED  DECISIONS. 


neSTRAllfT   OK. ALIENATION   BY   MARRIED    . 
WdKiBN. 

Sir.  '  •- 

T^'ic  following  is  a  copy  of  a  decision  of  the 
pr^cnt  Lord  ChanceWjfr,  Id  St^ff  v.'Ebereti,  as 

'  reported  in  "  theTiitfes  **  of  %he  25th  of  Jan^ 
nary;  1836,  wMch'*ha^  surprised  me  much: 
since  vord  Brott^h<fik,'\fi  his  jtidgmenf  In  ad 
appeal  from  the  iS^ci^ion  of  Sir  John  Le^h^ 
miich  he  ovetmlc^  WfToofimtiseon  v.  fKaiker^ 

'  reported  hi  Russell  and  M  fine's  Reports^  IB31, 
f  A  an  authority  in  favor  of  the  petition;  the  fact^ 

•  of  which  wfere  similar ;  and  it  is  extraordinory 
that  it  should  not  have  l»eeti  quoted.  His  Lord* 
6&P  there  held,  that  where  there  was  an  abso* 
lute  ^ift.to  9ifeme  solf,  tlie  law  considered  a 

'  i-estraint  against  alienati6n  to  be  inoperative^ 

'  and  ihat  kuch'  a  restraint  was  only  allowed  in 
equity  in  marriage  settlrments,  for  the  protcc* 
tion  of  the 'female,  who  was  Supposed  to  be  Ha* 
ble  to  the  controul  and  influeitce  of  her  busi 
banfd.  '  I  hav^  taken  the  liberty  of  calling  ^nt 
attention  to  this  recdnt  dccisioh,  as  1  bclievo  it 


ON  THE  CONSTRUCTION  OF  THE 
GAME  ACT. 

Mr.  Editor, 
Your  cforrcspondeht  '•  C.  W.  I."  asks  this 
niiestion.  '*  Does  the  30th  section  of  the  late 
(iane  Act  (1  &  2  W.  4,  c.  32)  authorize  any 
person  to  lay  an  itifdrmation  against  a  tres- 
passer, or  only  the  tenant  or  party  entitled  i,o 
thd  game  ?"  There  ia  no  difficulty  now  in  an- 
sivering  this  question-  in  the  affirmative :  for 
flilthongh  it  was  gcnemlly. understood  that  the 
principle  of  this  act  was  that  laid  down  by  pro- 
fessor Christian,  in  opposition  to  Biackstone, 
that  gnme  was  private  property,  it  might  have 
bean  supposed  that  in  cases  of /r<^^<M  it  was  a 
matter  between  theo^ner  of  the  game  and  the 
person  trespassing,  and  that  the  act  was  in- 
tended to  put  an  end' to  the  tvranny  of  lords  of 
manors  and  other  persons,  who  not  having  the 
land  or  any  actual  right  to  the  game,  had 
nevertheless  taken  upoYi  themselves  to  prose- 
cute unanalified  persons  wlio  were  shooting  in 
^e  neignbourhood;  and  although  manj^  emi- 
nent counsel  so6n  after  the  paiisitig  of  this  act, 
gave  it  as  their  opinion,  that  the  prosecution 
must  be  at  the  inlstance  of  the  owner  of  the 
game;  it  is  well-known,  I  believe,  throughout 
the  kingdom,  that  justices  of  the  peace*  taking 
advantajre  of  the  41st  section  allowing  the  in- 
foreration  to  be  bid  '*  on  tlie  oath  of  a  credible 
witness,''  very  soon  determined  that  any  per- 
son who  had  seen  tlie  trespass,  might  not.  only 
lay  the  information,  but  support  it  by  hid  toie 
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evidence ;  and  this  has  been  confirmed  at  ses- 
sions on  appeal,  although  it  was  objected  to 
the  witness  that  he  was  interested  botii  in  the 
costs  of  the  conviction  and  the  appeal^  as  the 
latter  is  not  between  the  person  convicted  and 
the  justice,  but  between  him  and  the  com- 

glainant.  It  is  right  to  add,  that  the  justices 
ad  the  strong  authority  of  Mr.  Chitty,  who 
says  (I  think,  tor  I  have  not  the  volume  before 
me)  that  the  information  may  be  laid  by  a  com- 
mon informer. 

So  the  practice  stood  till  August  last,  when 
an  act  passed  relating  to  Statnos  and  Aueued 
Taa^tt,  5  &  6  W.  4,  c.  20,  in  which  was  smug- 
gled an  alteration  of  the  Game  Act,  which  was 
mtended  no  doubt  to  confirm  the  practice  of 
the  justices ;  for  it  enacts  (see  sec.  20  and  21) 
that  the  informer  shall  have  half  the  penalty, 
and  that  the  acyudication  in  the  conviction 
shall  be  altered  accordinglv. 

I  have  thus  answered  "  C.  W.  I.'s"  question ; 
and  if  I  am  not  too  tedious  I  would  add  further 
the  following  positions,  the  truth  of  which  I 
am  enabled  to  affirm  from  the  dear-bought  ex- 
perience of  myself  and  my  friends : 

1.  The  information  must  be  on  oath;  and 
since  the  above  alteration  must  be  supported 
by  a  "  credible  witness,"  which  the  informer 
receiving  half  the  penalty,  cannot  be ;  it  need 
not  be  in  writing. 

2.  The  summons  ought  to  be  in  writing  and 
be  served  on  the  party;  but  if  he  be  so  unwise, 
as  some  have,  as  to  appear  without  a  written 
summons,  he  cannot  after  appearance  object 
on  that  ground ;  and  as  it  may  happen  that  the 
summons  is  the  only  writing  to  fay  before  his 
lej^  adviser,  no  appearance  should  be  made 
without  it. ' 

3.  The  evidence  for  the  prosecution  may  be 
as  slight  as  possible;  for  instance,  that  A. 
walked  across  a  stubble  field  with  a  gun  in  his 
hand,  that  is  a  prhnd  facie  tremass  m  pursuit 
of  game ;  for  it  will  be  observec^  that  the  pre- 
sent statutable  offence  is  less  than  the  old  re- 
pealed offence  of  usinffjan  engine  for  the  de- 
struction of  game.  The  derendant  will  be 
convicted  unless  he  proves  the  leave  of  the 
owner  of  the  game. 

4.  Notice  of  appeal  must  be  given  and  re- 
cognizance entered  into  within  three  days  ;  die 
defendant  must  take  all  chances  of  setting  out 
the  conviction  right  in  his  notice,  for  the  Jus- 
tice's clerk  is  not  bound  to  give  a  copy  of  the 
appeal,  and  if  he  does,  he  may  return  one  in 
another  form  to  the  session. 

5.  If  the  defendant  has  the  hardihood  to  ap- 
peal from  a  sporting  justice,  to  the  same  jus- 
tice with  seven  others  worse  than  himself,  he 
must  be  content  to  abide  by  the  tender  mercies 
they  may  extend  to  him,  for  there  the  case 
must  ena :  fie!  on  the  legislators  who  took  away 
the  constitutional  remedv  of  certiorari,  a  poor 
substitute  indeed  for  trial  by  jury;  but  still  it 
was  some  consolation  (and  some  check  too 
upon  the  sessions),  that  the  case  might  be  moved 
to  the  King's  Bench;  but  this  is  effectually 
stopped.  And  now,  Mr.  Editor,  the  numerous 
sportsmen  who,  I  have  no  doubt,  read  and  pro- 
fit by  your  useful  work^  may  be  assured  that 


they  cannot  withstand  any  lord  of  the  i 
any  squire,  or  in  short,  any  other  tyrant,  who» 
not  having  an  acre  of  land  of  his  own,  has 
constituted  himself  sole  sportsman  over  an 
open  country,  and  who  by  virtue  of  bis  power 
or  mischief,  as  one  of  the  unpaid  or  oUierwise, 
has  sufficient  influence  over  tne  farmers  to  pre- 
vent their  countenancing  a  defendant  on  the 
hearing  an  information  against  him. 

I  shall  be  happy,  if  requested,  to  advise  how 
this  oppressive  law  is  to  be  met ;  and  in  Uie 
mean  time  beg  to  subscribe  myself 

Onb  of  thb  Conyictbd. 


SELECTIONS 
STROM  CORRESPONDENCE. 


EVIDBNCB   0«  PBDIGEXB8. 

Sir, 

I  cannot  help  thinking,'that  Mr.  Grimaldi,iii 
his  Lecture  on  Pedigrees,  reported  in  your  num- 
ber for  January  16Ui,  ^ves  too  much  import- 
ance to  the  moaem  entnes  in  the  Register  Book 
of  admissions  to  the  freedom  of  the  city  of 
London.  Most  likely  the  very  ancient  entries 
deserve  the  character  he  gives  of  them ;  but  the 
entry  he  quotes  is  comparatively  modem,  10th 
of  February,  1786.  I  was  admitted  to  the  free- 
dom in  18^,  only  forty-two  ^ears  after,  and  I 
will  tell  you  what  the  practice  was,  as  I  wit- 
nessed it  then ;  premismg  that  my  admission 
was  by  servitude,  and  that  therefore  I  had  no 
need  of  compuivators.  The  party  about  to 
take  up  his  freedom  by  patrimony  is  first  ad- 
mitted to  the  freedom  of  nis  Other's  companjr ; 
and  no  doubt  he  is  obliged  to  furnish  very  satis, 
factory  evidence  of  his  right  to  be  admitted  to 
the  company,  more  especially  if  it  be  one.  of 
the  higher  ones.  After  the  company  have  ad- 
mitted him,  the  clerk  of  the  company  goes 
mth  him  to  the  Chamberlain's  Office  at  Gmld- 
hall,  and  then  he  has  to  find  his  compurgators. 
That  is  very  easily  done ;  those  persons,  so  far 
from  being  responsible  fireemen,  are  actuaUy 
paupers,  who  hire  themselves  out  (being  fire^ 
men)  as  compurgators  at  so  much  a  head,  and 
ply  for  hire  at  the  door  of  Guildhall,  Just  as 
they  used  to  before  Sir  R.  Peel's  Ju^  BBl,  at 
the  door  of  the  Secondaries'  Office,  as  jnrymea 
on  inquiries,  and  as  persons  do  still  at  the  en- 
trance of  Serjeants'  Inn  as  bail.  I  leave  yoa 
to  judge  whether  it  is  probable  that  these  com- 
purgators are  the  near  relatives  of  the  partf 
being  admitted  to  the  freedom.  Indeeo,  a^ 
one  relying  upon  that,  would  be  almost  sure  to 
get  upon  a  wrong  scent. 

Again,  I  cannot  think  the  discontinuance  of 
the  payment  of  the  (quarterage  can  be  any,  even 
the  very  slightest  evidence  of  a  person's  death  ^ 
very  many  won't  pay  it  because  they  don^ 
choose ;  many  because  they  can't,  and  more  be- 
cause, having  removed,  the  beadles  do  not 
know  where  to  call  upon  them  for  it. 

In  making  these  observations,  I  would  wkh 
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to  lie  niMlerstood  os  not  seeking'  to  detract  in 
the  slightest  degree  from  the  merit  of  Mr.  Gri- 
maldi's  lectures,  from  which  I  have,  in  com- 
.  inou  DO  doubt  with  your  other  readers,'  derived 
both  instructioo  and  gratification.        J.  C. 


cruise's   digest. — DOWER.— HEIR. 

Sir, 
I  admit  that  the  assertion  of  "C.  C."  p.  178, 
is  true,  that  I  did  not  correcdv  understand  the 
expression  of  JVlr.  Cruise,  and  that  is  the  very 
ll^round  of  com  plain  t.  Although  *'  G.  C."  very 
satisfactorily  proves  that  Mr.  Cruise  has  not 
been  guilty  of  stating  that  to  be  law  which  is 
not  so,  he  leaves  untouched  the  imperfect  sec- 
tion upon  which  the  question  turns.  I  have 
been  induced  to  re-peruse  my  former  letter, 
and  I  confess  that  its  tone  justified,  and  even 
asked  for  the  courtesy  with  which  it  has  been 
treated  by  yonr  able  correspondent.  He  has 
gone  rather  deeply  into  the  law  upon  the  sulv 
icct,  to  prove  what  ?  Why,  that  with  a  prior 
^knowledge  of  the  law,  with  Cruise's  Digest 
before  you,  and  also  a  knowledge  of  Mr. 
Cruise's  i;rrtfA/ioji,  you  may  pass  over  the  sec- 
tion without  being  misled :  not  that  a  reader 
may  acquire  information  without  the  before- 
toentioned  requisites.  The  work  states,  *'  that 
the  heir  is  considered  as  having  never  been 
seised  of  that  part :"  now  that  evidently  is  an 
insufficient  expression.  That  the  seisin  essen- 
tial for  dower  to  attach,  is  the  seisin  meanty 
may  be  true ;  but  that  a  law  work  of  import- 
ance, like  Mr.  Cruise's,  should  throw  the  onus 
of  finding  out  the  intention  upon  the  reader, 
1  still  contend  is  wrong.  The  widow  holds  of 
the  heir ;  he  is  entitled  to  fealty  and  services, 
and  has  therefore  what  "  C.  C."  terms  an  ex- 
pectant seisin,  if  nothing  else.  Mr.  Cruise  omits 
to  state  that  the  seisin  considered  as  defeated 
by  the  endowment,  is  an  "  actual  seisin."  Be- 
^des,  if  Mr.  Cruise  intended  to  give  an  illus- 
tration  of  my  Lord  Coke,  he  should  have  sig- 
nified as  much,  in  order  that  reference  might 
be  made.    I  do  not  see  that  he  has  done  so. 

W.  B.  J. 


NBW  RULE    OF   COURT  FOR  THE 
EXAMINATION  OF  ATTORNEYS. 


It  appears  by  the  recitals  in  the  new  Rule 
just  promulgated,  relating  to  the  examina- 
tion  of  attorneys,  that  it  was  the  ancient 
practice  of  the  Judges,  so  early  indeed  as 
the  year  1403,  to  examine  into  the  charac- 
ter of  those  i^vho  were  admitted  on  the  roll. 
Various  provisions,  both  by  statute  and  rule 
of  court,  were  made  from  time  to  time  to 
enforce  this  important  regulation ;  but  it 
seems,  that  for  a  long  peiiod  no  actual  ex- 
aitomation  lias  taken  place,  either  into  the. 


character  or  qualifications  of  persons  seek- 
ing to  be  admitted. 

It  is  remarkable,  that  in  no  other  of 
thef  learned  professions,  are  persons  ad- 
missible without  previous  examination. 
Thus,  none  can  be  admitted  to  Holy  Or- 
ders without  a  strict  investigation  into 
the  character  and  qualification  of  the  can- 
didate. No  surgeon  can  practise  without 
an  examination  before  the  Court  of  Exami- 
ners of  the  College ;  nor  any  apothecary, 
without  being  examined  by  examiners  ap- 
pointed by  t£ie  Court  of  Assistants  of  the 
Apothecaries'  Company.  In  other  parts  of 
the  United  Kingdom  an  examination  also 
takes  place.  In  Scotland,  Writers  to  the 
Signet  are  subjected  to  a  strict  examination 
before  three  private  examiners,  appointed 
for  the  year,  by  the  Keeper  and  Commis- 
sioners of  the  Signet ;  and  after  approval  by 
the  private  examiners,  the  candidate  is  pub- 
licly examined  in  the  society's  hall.  In  Ire- 
land, the  judges  appoint  an  officer  of  the 
Court,  and  four  practising  attorneys,  to  ex- 
amine all  persons  applying  to  be  admitted 
as  attorneys  ;  and  the  examiners  make  strict 
inquiry  regarding  the  faithful  service  and 
good  conduct  of  the  candidates,  and  their 
fitness  to  be  admitted. 

The  injurious  consequences  of  neglecting 
similar  precautions  in  admitting  practition- 
ers in  England,  has  been  long  felt,  llie 
numerous  applications  to  strike  attorneys 
off  the  roll  for  misconduct,  has  recently 
brought  the  subject  under  the  particular 
consideratidn  of  the  Judges,  and  the  follow- 
ing rule  has  accordingly  been  made  in  all. 
the  Common  Law  Courts : 


Hilary  Term,  6  Wm.  4.,   1836. 

1st.  Whesbas,  by  the  statute  4  Hen.  4,  c. 
18,  it  was  enacted,  "  that  all  the  attorneys 
shall  be  examined  by  the  Justices,  and  by 
their  discretions  their  names  put  on  the 
roll,  and  they  that  be  good  and  vertuous, 
and  of  good  £une,  shall  be  received,  and 
sworn  well  and  tndy  to  serve  in  their 
offices.**  And  whereas  by  the  statute  3 
Jac.  1,  c.  7,  s.  2,  it  was  enacted,  "  that ' 
none  shall  from  henceforth  be  admitted  at- 
torneys in  any  of  the  King's  Courts  of 
Record,  but  such  as  have  been  brought  up 
in  the  same  courts,  or  otherwise  well  prac- 
tised in  soliciting  of  causes,  and  have  been 
found  by  their  dealings  to  be  skilful  and  of 
honest  disposition  ;  and  that  none  be  suf- 
fered to  solicit  any  cause  ot  causes  in  any  of 
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the  courts  aforesud,  but  only  such  as  are 
known  to  be  men  of  sufiicient  and  honest 
disposition."  And  whereas,  by  a  rule  made 
in  Michaelmas  Term,  1654,  in  the  Courts 
of  King's  Bench  aiad  Common  Pleas,  it  was 
ordered,  "  that  the  Courts  should  once  in 
every  year  in  Michaelmas  Term,  nominate 
twelve  or  more  able  and  credible  practis-  ] 
era,  to  continue  for  the  ensuing  year  to 
examine  such  persons  as  should  desire  to 
be  admitted  attorneys,  and  appoint  conve- 
nient times  and  places  for  the  examination; 
and  tlie  persons  desiring  to  be  admitted 
were  first  to  attend  with  their  proofs  of  ser- 
vice, then  to  repair  to  the  persons  appointed 
to  examine,  and  being  approved,  to  be  pre- 
sented to  the  Court  and  sworn."  And 
whereas,  by  the  statute  2  Geo.  2,  c.  23,  s. 
2.  it  was  enacted, "  that  the  Judges  or  any 
one  or  more  of  them,  should,  and  they  were 
thereby  authorised  and  required,  before 
they  should  admit  such  person  to  take  the 
oath,  to  examine  and  inquire  by  such  ways 
and  means  as  they  should  think  proper, 
touching  his  fitness  and  capacity  to  act  as 
an  attorney ;  and  if  such  Judge  or  Judges 
respectively,  should  be  thereby  satisfied  that 
such  person  is  duly  qualified  to  be  admitted 
to  act  as  an  attorney,  then  and  not  other- 
wise, the  said  Judge  or  Judges  of  the  said 
Courts  respectively  should,  and  they  were 
thereby  authorised  to  administer  to  such 
persons  the  oath  thereinafter  directed  to  be 
taken  by  attorneys;  and  after  such  oath  taken, 
.  to  cause  him  to  be  admitted  an  attorney  of 
such  Court  respectively.**  And  whereas, 
in  order  to  carry  the  last-mentioned  statute 
more  fully  into  effect,  it  is  expedient  annu- 
ally to  appoint  Examiners,  subject  to  the 
oontroul  of  the  Judges^  in  manner  herein- 
after mentioned : 

It  is  ordebbd,  that  the  several  Masters 
and  Prothonotanes  for  the  time  being,  of 
the  Courts  of  King*s  Bench,  Common  Pleas, 
or  Exchequer  respectively,  together  with 
twelve  Attorneys  or  Solicitors,  be  appointed 
by  a  rule  of  Court  in  Easter  Term  in  every 
year,  to  be  Examiners  for  one  year ;  any  five 
of  whom,  one  whereof  to  be  one  of  the  said 
Masters  or  Prothonotaries,  shall  be  compe- 
tent to  conduct  the  examination ;  and  that 
from  and  after  the  last  day  of  next  Easter 
Term,  subject  to  such  appeal  as  hereafter 
mentioned,  no  person  shaU  be  admitted  to 
be  sworn  an  attorney  of  any  of  the  courts, 
except  on  production  of  a  certificate  signed 
by  the  major  part  of  such  examiners, 
actually  present  at  and  conducting  his  ex- 
amination^ testifying  his  fitness  and  capacity 


to  act  as  an  attorney;  such  certificale  to  be 
in  f(Mrce  only  to  the  end  of  the  term  next 
olflowing  the  date  thereof,  unless  such  time 
shall  be  specially  extended  by  tiie  order  of  a 
Judge. 

2d.  It  is  fusthxb  obdbrbd,  that  the  Ex- 
aminers so  to  be  appointed,  shall  conduct 
I  the  said  examiiwtioBs  under  regulations  to 
be  first  submitted  to  and  approved  by  the 
Judges. 

3d.  A«D  IT  IS  vcbthbb  oBDBBSD,thatm 
case  any  person  shall  be; dissatisfied  with 
the  refusal  of  the  Examiners  to  grant  snch 
certificate,  he  shall  be  at  liberty  to  apply 
for  admission  by  petition  in  writing  to  the 
Judges,  to  be  delivered  to  the  clerk  of  the 
Loid  Chief  Justice  of  the  Court  of  King's 
Bench,  upon  whidi  no  fee  or  gratuity  diall 
be  received ;  ^hich  application  shaD  be 
heard  in  Serjeants'  Inn  Hall,  by  not  less 
than  three  of  the  Judges. 

4th.  Airn  whereas  the  Hall  or  building 
o[  the  Incorporated  Law  Society  of  the  United 
Kingdom,  in  Chancery  Lane,  will  be  a  fit 
and  convenient  place  for  holding  the  said 
examination,  antf  the  said  society  have  con- 
sented to  allow  the  same  to  be  used  for  that 
purpose :  it  is  further  ordered,  that  until 
further  order,  such  examinations  be  there 
held,  on  such  days  being  within  the  last  ten 
days  of  every  term,  as  the  said  Examiners 
or  any  five  of  them  shall  appoint ;  and  that 
any  person  not  previously  admitted  an  at- 
torney of  any  of  the  three  courts,  and  de- 
sirous of  being  admitted,  shall,  in  addition 
to  the  notices  already  required,  give  a  term's 
notice  to  the  said  Examiners  of  his  intention 
to  apply  for  examination,  by  kaving  the 
same  with  the  Secretary  of  the  said  sodety, 
at  their  said  Hall,  which  notice  shall  also 
state  his  place  or  places  of  residence  or  ser- 
vice for  the  last  preceding  twelve  taontha  ; 
and  in  case  of  application  to  be  admitted  on 
a  refusal  of  the  certificate,  shall  give  ten 
days'  notice,  to  be  served  in  like  manner, 
of  the  day  appointed  for  hearing  the  same. 

5th.  And  rr  is  turtheb  obbbbed,  that 
three  days  at  the  least  before  the  commence- 
ment of.  the  term  next  preceding  that  in 
which  any  person  not  before  admitted,  shall 
propose  to  be  admitted  an  attorney  of  either 
of  the  Courts,  he  shall  cause  to  be  delivered 
at  the  Master* s  or  Proihonotary's  C^ce,  as 
the  case  may  be,  instead  of  afiixing  the 
same  on  the  walls  of  the  Courts,  as  now 
required,  the  usual  written  notices,  which 
shall  state,  in  addition  to  the  particulars 
now  required,  his  place  or  places  of  abode 
or  service  for  the  last  preceding  twebne 
months;  and  the  Master  or  Prothonotary, 
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as  the  case  may  be,  shall  reduce  all  such, 
noticea  as  in  this  rule  first  mentioned,  intpj 
an  alphabetical  table  or  tables,  under  con- 
venient heads,  and  affix  the  same  on  the' 
first  day  of  term  in  some  conspicuous  place 
^thin  or  near  to,  and  on  the  outside  of 
-each  Court. 

6th.  Akd  whereas  it  is  expedient  that, 
upon  the  sb-admission  of  attorneys,  the 
Judges  should  have  further  means  of  in- 
quiring as  to  the  ckcumstances  under  which 
persons  applying  to  be  re-admitted,  discon- 
tinue to  practise,  and  as  to  their  conduct 
and  employment  during  the  time  of  such 
discontinuance;  It  is  furtebb  oanBRED, 
that  at  the  time  of  giving  the  usual  notice 
of  the  intention  to  apply  for  such  re-admis- 
•ion,  the  party  shall  cause  to  be  filed  the 
affidavit  on  which  he  seeks  to  be  re-admitted, 
with  the  Master  or  Prothonotary,  as  the 
case  may  be,  which  affidavit  shall  contain, 
in  addition  to  the  particulars  now  required, 
a  statemeot  of  his  place  or  places  of  abode 
during  the  last  preceding  year ;  and  such 
person  shall  also  at  the  same  time  cause  to 
be  left  a  copy  of  such  affidavit,  with  the 
clerk  of  the  Lord  Chief  Justice  of  the  Court 
of  King's  Bench.  And  the  rule  for  the  re- 
admission  of  such  person  shall  be  drawn  up 
on  reading  such  affidavit,  and  also  an  affi- 
davit of  such  copy  having  been  left  in 
compliance  with  this  rule. 


(Signed) 
Denman. 
N.  C.  Tindal. 
Abinger. 
J.  A.  Park. 
J.  Littledale. 
S.  Gaselee. 
J.  Parke. 


W.  Bolland. 
J.  B.  Bosanquet. 
£.  H.  Alderson. 
J.  Patteson. 
J.  Gumey. 
J.  Williams. 
J.  T.  Coleridge. 


Read  in  all  the  Courts  of  Common  Law 
on  Monday,  the  1st  day  of  February, 
1836. 
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WILL. — CONSTRUCTIOH. — MORTMAIN  ACT. 

j4  (eslater,  by  his  will,  g'tves  (he  residue  of 
his  estate  aUnluteiy  to  A. ;  and  6p  a  testa^ 
memory  paper  of  subsequent  date,  gives  the 
residue  to  A.  for  l\fe.  Held,  that  the  for^ 
mer  nhsobtte  gift  is  not  revoht^or  altered. 

ji,  bequest  out  of  real  and  permtol  estate  in 
,Jfnghnd,  for  the  purpose  of  a  foreign 


charity,  is  held  to  be  within  the  Mortmain 
Act  i  but  the  Crown  is  not  entitled  thereto, 
as  in  ease  of  a  devise  for  a  foreigner  ;  sed 
quaere. 

A  foreijpier  of  the  name  of  GiasD,  having 

Eroparty  in  this  country,  and  dyinfir  here,  len 
]r  his  will,  after  giving  several  bequests,  all 
his  residuary  estate  to  his  wife  absolutely. 
Several  papers  found  after  his  death  were 
proved,  together  with  the  will,  as  testamentary 
papers.  In  one  of  those  papers,  tbc  testator 
left  his  residuary  estate  to  his  wife  absolutely, 
and  in  another,  he  left  it  in  trust  for  his  wife 
for  life.  The  wife,  an  Enj^lish  woman,  also 
made  a  mil  some  time  after  her  husband's 
death,  and  gave  600/.  out  of  a  miked  fund, 
arising  out  of  real  and  personal  estate,  for  the 
purposes  of  a  foreign  cnarity. 

In  an  administration  suit,  comprising  both 
wills,  nvo  questions  arose  :  first,  to  whom  the 
residuary  estate  of  the  husband  belonged  after 
the  wife's  death;  secondly,  whether  the  be- 
quest of  the  500/.  was  void  under  the  Mortmain 
Act,  and  whether  the  crown  was  not  entitled 
to  It,  as  in  the  case  of  a  devise  to  a  foreigner. 

These  questions,  and  others  which  arose  in 
the  cause^  were  argued  by  Mr.  Knifht,  Mr. 
Kinderdey,  Mr.  Jicr^,  Mr.  fFigram,  mr.  Rus- 
sell, and  Mr.  Paynter. 

His  Honor  the  Vice  Chancellor,  in  his  judg- 
ment, observed,  that  as  all  the  husband's  testa- 
mentary papers  were  proved  together,  he  was 
of  opinion,  that  they  formed  hut  one  instru- 
ment. In  the  first* part  of  this  combined  in- 
strument, the  whole  interest  in  the  residue  of 
the  testator's  estate  was  given  adsolutely  to  the 
wife :  in  the  latter  part  of  it,  the  testator  gave 
the  whole  legal  interest  in  the  residue  to  his 
wife  and  another  I  but  the  whole  beneficial  in- 
terest before  given,  was  not  revoked  nor  alter- 
ed, nor  at  all  afTected.  What  was  not,  therefore, 
disposed  of  by  the  subsequent  part  of  the  instru- 
ment remuned  as  it  was  given  by  the  preceding 
part  of  the  will.  There,  was  nothing  in  the 
subsequent  part  of  the  instrument  inconsistent 
with  the  prior  absolute  ^ft,  and  therefore  that 
gift  was  not  revoked,  and  the  wife  was  entitled 
to  the  whole  beneficial  interest.  With  respect 
to  the  second  question,  his  Honor  was  of  opi- 
nion, as  then  advised,  tiiat  a  devise  of  lands,  or 
a  bequest  of  money  out  of  lands  in  England  to 
a  foreign  charity,  came  within  the  Mortmain 
Act,  *  and  was  void,  but  the  Crown  had  no  in- 
terest in  that  g^t,  as  in  the  case  of  a  devise  to 
a  foreigner.  If  any  case  could  be  found  on 
this  latter  point,  it  might  be  mentioned  afain. 
The  matter  was  not  afterwards  mentione£ 

Brien  v.  Ferrier. — Sittings  in  Lincoln's  Inn 
after  Michaelmas  Term,  1835. 


*  9  G.  2,  c.  36.  See,  as  to  the  construction 
of  this  act,  the  case  of  GibleU  v.  Hodson,  5 
Sim.  651 ;  S.  C,  on  appeal  to  the  Lord  Chan- 
cellor, 9  L.  0. 297. 
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HoIU  Court 


PLEADING . — PLBA. 


Asshpteegofa  bankrupt  mtiy^  in  that  character, 
fie  a  htil  in  equity  without  the  eoneent  of 
the  creditnrt  $  and  that  principle  is  note  so 
well  established,  that  a  pfert  to  a  bill  on  that 
ground  will  be  overruled  with  costs, 

Mr.  Ck>chrane,  the  editor  of  the  Foreign 
-Qunrterly  Review,  haviuj(  some  differences 
with  Messrs.  Richter,  the  publishers  of  that  pe- 
.  xiodical,  withdrew  from  them,  and  employed 
Messrs.  Whitaker  and  Co.  to  publish  a  Foreign 
<iuarter]y  Review  for  him.  Messrs.  Richter 
became  bankrupts,  and  their  assignees  filed  a 
hill  against  Cocurane  and  his  publishers  to  re- 
strain the  publication,  &c. 

The  defendants  pleaded  to  the  bill,  that  it 
was  filed  without  the  consent  of  the  major  part 
of  the  creditors,  as  required  by  the  6  O.  4,  c. 
16,8.88. 

This  plea  came  to  be  argued  in  this  Court, 
and  was  supported  by  Mr.  •/.  Russell,  who 
cited  for  the  purposes  of  his  argument,  Ochle- 
Mftne  V.  Benson, *^  Bonon  v.  IFilliams,^  King  y, 
Tulloch,^  and  Smith  v.  Biggs^. 

The  Master  of  the  Rolls,  without  calling  on 
the  plaintifif 's  counsel,  said,  that  in  the  latest 
cases  on  this  point,  namely,  Jones  v.  Yates,^ 
and  Pitrcff  v.  Roberts,^  Chief  Baron  jlldersttn 
in  the  former,  and  the  late  Master  of  the  Rolls 
in  the  latter,  overruled  their  own  previous  de- 
cisions, after  much  consideration  and  confer- 
ence with  other  Judges,  and  held  that  it  was 
not  competent  for  the  defendants  to  take  ad- 
vantage of  this  objection.  The  assignees  filed 
the  bill  at  their  own  risk ;  if  they  succeeded, 
the  creditors  would  gain;  if  they  faiied, 
the  costs  and  consequences  would  fall  on 
themselves.  The  last  decisions  having  been  so 
clear  in  establishing  a  rule  on  this  head,  the 
present  plea  must  lie  overruled,  with  costs. 

Gerothtrohl  v.  Cochrane  and  others.  Sittings 
at  the  Rolls  after  Michaelmas  term,  1835. 


Clitig'if  l^tn^  practice  Court. 

TRIAL  OP  CAC76B.  —  VERDICT  TAKEN  POR 
PLAINT1PP8. —  REPERENCB.— ENLARGEMENT 
OP  RULE.  —  AWARD.*— ORIGINAL  VERDICT 
NOT  BET  ASIDE,   OR   REDUCED. 

j4  verdict  having  been  taken  for  a  plttintif, 
and  the  cause  referred  to  arbitration,  but 
the  arintrator  having  deferred  making  an 
award  beyond  the  specified  time,  without 
enlarging  the  rule  ftr  reference;  and 
having  neglected  to  set  aside  or  reduce  the 


•»  2  Sim.  &  Stu.  265. 

«>  2  Y.  &  J.  265.    476. 

«  2^im.  469. 

<»  6  Sim.  391. 

•  3  y.  &  J.  373. 

MMyl.  &K.41.    S.  C.  5  L.O.  127,224. 


amount  of  the  original  verdict ;  the  Court 
will  grant  a  rule  nisi  to  set  aside  the  award. 

This  was  a  motion  for  a  rule  to  set  aside  an 
award,  on  the  ground  of  its  being  irregular, 
uncertain,  and  not  final. 

The  affidavit  on  which  the  motion  was  made, 
stated,  that  the  action  was  one  of  assnwpmt, 
and  came  on  for  trial  at  the  Spring  Assize^  for 
the  county  of  Kent.  The  cause  was  then  re- 
ferred to  arbitration,  and  at  the  same  time  a 
verdict  for  3000/.  was  taken  for  the  plaintiff. 
The  award  was  directed  to  be  mnde  within  four 
days  after  Easter  Term,  unless  an  enlargement 
of  the  rule  should  previously  be  made  by  the 
arbitrator.  The  award,  however,  was  not 
made  until  the  19th  of  December,  and  no  en* 
largement  to  that  period  appeared  to  have  been 
made.  The  second  point  was,  that  no  special 
provision  had  be«^n  made  with  regard  to  the 
verdict  which  had  been  taken  at  the  time  of 
trial.  The  award  did  not  set  aside  or  reduce 
that  verdict,  but  said  that  a  verdict  should  be 
entered  for  the  plaintiff,  and  that  260/.  I2#. 
should  be  paid  to  him  in  London.  On  these 
facts,  it  was  submitted,  that  as  all  matters  in 
dis|^ute  in  the  cases  had  been  referred  to  the 
arbitrator,  his  award  was  not  final,  and  that 
the  plaintiff  would  be  at  liberty,  according  lo 
its  provisions,  to  take  out  execution  for  dOUO/., 
the  amount  of  the  original  verdict  taken. 

Coleridge,  J. — ^Take  a  rule  fusi. 

Rule  nisi  accordingly.— A/or^/tfa  v.  Burge, 
H.T.  1836.    K.  B.P.  C. 


JUDGMENT  AGAINST  THE  CASUAL  EJECTOR. 
-—SERVICE  OP  NOTICE  OP  DECLARATiON. 
— ADMISSION   OP   RECEIPT   OP  NOTICE. 

The  notice  of  deelartttion  not  being  p^somrlly 
served  on  the  tenant  in  possession,  his  nr6- 
sfquent  admission  of  its  receipt  will  be  su^ 
ficient. 

This  was  a  motion  for  judgment  against  the 
casual  ejector. 

The  affidavit  stated,  that  the  deponent  had 
left  the  notice  and  copy  of  declaration  at  the 
house  with  the  daughter-in-law  of  the  tenant 
in  possession,  and  that  (he  latter  had  subse- 
quently admitted  that  he  had  received  them. 

Coleridge,  J. — ^You  may  take  a  rule. 

Rule  granted. — Doe,  dem.  —  v.  Roe,.H,  T. 
1836.    K.B.P.  C. 


EXECUTORS       PLAINT1PP8.— -COMMENCEMENT 
OP    ACTION. — PRECAUTIONS.— COSTS. 

Unless  proper  precautions  are  taken  by  ejt- 
ecutOrs  plaintiffs  before  they  commence  an^f 
actions,  they  will  not  be  exempted  from 
payment  of  costs. 

In  this  case  it  appeared  that  the  action  was 
brought  by  the  plaintiff,  as  administrator,  on  a 
bond  executed  in  1813.  The  plea  of  the  de- 
fendant was  that  he  had  been  discharged  under 
the  Act  for  the  Relief  of  Insolvent  Debtors ;  and 
on  the  trial  evidence  of  his  application  to  the 
Court  was  adduced.  It  appeared,  however,  thai 
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the  actual  documents  were  not  forthcoming,  in 
consequence  of  an  officer  of  the  Court  having 
absconded.  A  schedule  was  produced,  in 
which  the  words  "  petition  dismisse<l,  with  leave 
to  applv  again,''  were  indorsed,  and  an  amended 
scheaule  was  also  brought  forward,  and  In  both 
-  the  name  of  the  intestate  was  given  as  a  cre- 
.  (iitor,  together  with  the  name  and  address  of 
the  defendant's  attorney.  In  a  pu'blic  book,  in 
which  minutes  of  the  Court  were  kept,  the 
letter. ''D"  was  placed  opposite  to  the  defend 
ant's  name,  with  the  words  "lost  schedule.' 
A  paper  was  likewise  discovered,  attached  to 
the  bond,  in  which  the  defendant's  intention  to 
.  apply  to  the  Insolvent  Court  was  stated.  A 
rule  nisi  having  been  obtained  tol  enter  up 
ment  for  the  defendant  without  costs— 
ause  was  now  shewn  i  and  it  was  contended, 
that  the  mere  fact  of  the  action  having  been 
brought  properly  bv  the  plaintiflf,  would  not 
entitle  him  to  consideration  in  the  matter  of 
costs,  unless  it  should  appear  that  he  had  rea- 
son to  suspect  there  had  been  fraud  on  the 
part  of  the  defendant.  The  rule  of  court  had 
pkced  executor  plaintiffs  in  the  same  situation 
as  to  costs  with  other  plaintiffs ;  but  the  Conrt 
would  not  order  judgment  to  be  entered  with* 
out  costs,  unless  some  good  cause  appeared  for 
aning  in  the  representative  character.  In  the 
present  case  the  plaintiff  had  proceeded  with- 
out making  the  slightest  inquiry  into  a  subject 
OB  which  information  might  easily  have  been 
obtained,  and  which  was  essential  to  his  cause. 
No  hardship  would  be  suffered  by  the  present 
plaintiff  if  he  had  taken  proper  precautions ; 
and  no  attempt  to  misleaa  having  been  made 
by  the  defendant,  he  should  be  placed  in  the 
same  position  as  other  plaintiffs. 
^  The  Cinirt  said,  that  it  was  evident  any  sen- 
sible  man  would  have  made  inquiries  before 
he  commenced  the  action.  On  the  trial  it  was 
proved  that  the  plaintiff  had  made  inquiries  at 
the  office,  and  was  informed  that  it  was  believed 
the  defendant  had  been  discharged.  Notwith- 
standing this,  however,  he  made  no  further 
search.  The  rule  must  be  discharged,  without 
costs. 

Rule  discharged  accordingly.— .J^if^/^r,  ad- 
minittrator  of  Sluiz  v,  Ticltden.  Bart,  H.  T. 
1836.  K.  B.  P.  C. 

IRRBOULAR  8BRTICE  OF  WRIT  OF  SUITMONS. 
— 'NOTICR  OP  DBCLA RATION.— MOTION  TO 
8BT  A8IDB   8BRVICB   OF  WRIT. 

.     The  service  of  a  writ  of  summons  being^  irr^- 

gular,  the  defendant  is  not  btmnd  to  move 

to  set  it  oside  until  the  notice  ofdeciora- 

tion  be  screed,  as  he  cannot  know   the 

plaintiff  intends  to  proceed  until  then. 

This  was  a  motion  for  a  rule  to  set  aside  the 

aervice  of  the  writ  of  summons,  and  all  other 

proceedings  in  this  case^  and  to  stay  proceedings 

m  the  meanwhile,  on  the  frround  of  irresru- 

larity.  ^  ^ 

^  The  defendant,  it  appeared,  was  confined  to 
his  bed,  and  a  person  went  to  him  on  the  12th 
January  and  placed  a  letter  in  his  hands,  which 
he  sud  contained  a  copy  of  the  writ  of  sum- 


mons.    The  defendant  desired  to  see  the  ori- 

Sinai  writ,  but  this  was  refused.  The  notice  of 
eclaration  had  since  been  served,  and  the  only 
point  for  consideration  was  the  length  of  time 
which  had  elapsed  from  the  service  of  the  writ. 
It  was  contended,  however,  that  the  defendant 
was  not  bound  to  make  the  motion  before  the 
service  of  notice  of  declaration,  as  he  could 
not  know  that  the  plaintiff  intended  to  proceed 
on  the  writ  of  summons,  the  service  of  which 
was  irregular.  A  case  was  referred  to  in  sup- 
port of  this  argument. 
Patteson,  J. — You  may  take  a  rule. 
Rule  granted.— Z>iww  v.  Lawton,  H.  T.  1 836. 
K.  B.  P.  C. 

TRIAL  OF  CAU8B  BBFOBB  UNDER  SHERIFF  — 
NONSUIT. — PERMISSION  OF  UNDBR  SHERIFF 
TO  APPLY  FOR  NONSUIT. 

The  permission  of  a  Judge  before  whom  a 
cause  is  tried^  to  apply  to  set  aside  the  ver^ 
diet  and  enter  a  nonsuit,  must  be  obtained 
brfore  such  an  applicaSion  con  be  made. 

A  rule  had  been  obtained,  calling  on  the 
plaintiff  in  this  case  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  nonsuit 
entered. 

The  cause,  it  appeared,  was  tried  before  the 
under-sheriff;  and  a  preliminary  objection  was 
now  taken  that  the  defendant  had  not  obtained 
leave  from  that  officer  at  the  trial  to  apply  for 
a  nonsuit;  and  it  was  contended,  that  unless 
that  permission  had  been  granted,  the  present 
application  was  irregular. 

On  the  other  hand,  it  was  submitted  that  the 
whole  of  the  evidence  being  before  the  Court, 
the  permission  of  the  under-sheriff  was  not 
required. 

Patteson,  J.,  said  that  the  practice  was,  that 
the  permission  of  the  Jqdge  before  whom  the 
cause  was  tried,  must  always  be  obtained  be- 
fore a  nonsuit  could  be  applied  for,  as  in  the 
present  case.    The  rule  must  be  discharged. 

Rule  discharged.— Aici6^//#  v,  Bird^  H.  T. 
1836.    K.  B.  P.C. 

RULE  TO  SET  ASIDE  VERDICT. — AFFIDAVIT- 
ABBREVIATION  OF  CHRISTIAN  NAMES  OF 
PARTIES. 

The  Christian  names  of  the  parties  in  the 
cause,  must  be  fuVy  set  out  in  an  affidavit 
on  which  a  rule  is  obtained  to  set  aside  the 
verdict. 

A  rule  had  been  obtained,  calUng  on  the 
defendant  to  shew  cause  why  the  verdict 
should  not  he  set  aside,  and  a  new  trial  grant- 
ed,  on  payment  of  costs. 

A  preliminary  objection  was  taken,  that  the 
affidavit  on  which  the  rule  had  been  obtained, 
was  only  headed  with  the  defendant's  name, 
thus,  "  Thomas  J.  Carter,'-  the  initial  letter 
of  the  second  name  only  being  used. 

It  was  submitted  that  it  was  very  common  to 
write  the  Christian  name  short.  • 

Patteson,  J.,  however,  said  that  the  estab- 
lished rule  could  not  be  departed  from. 

,^5?^®  ^'^^^^If^^— Fosters  v.  Curter,  H. T. 
iQuo.    K.  B.  P.  C 
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JUDGMENT  AGAINST  CASUAL  BJBCTOR. — ^TEN- 
ANT IN  POSSESSION. — SHBRIPP'S  OFFICER. 
— EXPLANATION   OF  PROCEEDINGS. 

Oil  service  o/dedtraiion  in  «»  action  efefeet- 
fnent,  the  proceedings  should  be  explnined 
to  the  tenant  in  possession,  notwithstanding" 
his  being"  a  sheriff* s  officer^  and  lihel^  to  be 
acquainted  with  the  meaning  0/ the  process. 

This  was  a  motion  for  judgment  against  the 
casual  ejector,  llie  affiaavit  stated,  that  the 
deponent  had  gone  to  the  house  in  question, 
and  had  personaUy  served  John  Prince,  a  slie- 
riff 's  officer  who  was  in  possession,  with  a  true 
copy  of  the  declaration  and  the  usual  notice, 
and  told  him  he  must  appear  and  plead.  The 
affidavit,  however,  did  not  state  that  the  usual 
explanation  had  been  ^ven,  and  it  was  con- 
tended, from  the  situation  of  life  in  which  the 
tenant  was,  it  was  unnecessary  to  do  so. 

Patteson,  J.  If  the  deponent  had  been  ioter- 
rupted  in  giving  the  explanation,  by  the  ten- 
ant's saying  he  knew  the  meaning  of  the  pro- 
ceedii^s,  it  would  have  been  sufficient.  The 
affidavit  was  very  loose,  but  a  rule  to  shew 
cause  might  issue. 

Rule  accordingly.  —  Doe  dem.  Downes  v. 
/2<>«r,H.T.1836.    K.  B.  P.  C. 


JUDGMENT  ON  AN  OLD  WARRANT  OF  ATTOR- 
NET.  —  ATTESTING  WITNVBS  RESIDENT 
NEAR  TOWN. — AFFIDAVIT. 

On  a  motion  for  leave  to  enter  up  Judgment 
vn  an  old  warrant  {^attorney,  the  attesting^ 
witness  being  ill  in  bed  near  town,  his  ajfi- 
davit  must  be  obtained,  and  the  rule  cannot 
otherwise  be  granted. 

This  was  a  motion  for  a  rule  to  enter  np 
judgment  on  an  old  warrant  of  attorney.  The 
affidavit  of  the  attestinj^  witness  had  not  been 
procured,  but  that  of  his  son  was  produced,  in 
which  he  deposed  to  the  hand-writing  of  hiq 
father^  and  to  the  fact  of  his  being  ill  in  bed  at 
Woolwich. 

Patteson,  J.  said,  that  the  affidavit  was  in- 
sufficient. The  affidavit  of  the  atte£tiuf|[  witness 
might  be  obtained,  the  oath  being  admmistered 
bv  a  commissioner.  If  he  had  been  dead  or 
abroad,  the  affidavit  would  have  been  sufficient. 

Rule  refused.— Ohvo  v.  Holies,  H.  T.  1836. 
K.  B.  P.  C. 


PROSECUTION   OF  A   CLERGYMAN. — CHARGES 
AT  COMMON   LAW. — PROHIBITIONS. 

Some  charges  having  been  found  proved 
which  are  made  against  a  clergyman,  but 
some  of  which  it  is  alleged  are  at  the  conh- 
mon  law,  not  at  the  ecclesiastical  law,  a 
■  rule  to  shew  cause  why  a  prohibition  should 
not  issue,  will  be  granted. 

This  was  an  application  for  a  rule  to  shew 
cause  why  a  prohibition  should  not  issue,  di- 
rected  to  the  Consistory  Court  of  the  see  of 
Hereford,  and  the  Arches  Court  of  Canterbury. 


It  appeared  from  the  affidavit  on  which  the 
motion  was  made,  that  proceedings  had  l>ecii 
taken  against  the  applicant,  who  was  a  clergy, 
man  of  the  Established  Church,  on  charges  of 
incontinence,  profane  cursing  and  swearinif, 
indecent  conversation,  profane  usage  of  the 
church-yard,  by  suffering  and  being  present  at 
wakes,  and  by  quarrelling  and  biRwhng  there- 
in, for  assaults  committed  by  him,  for  resort- 
ing to  taverns  and  ale-houses,  for  a  total  ne*- 
{rlect  of  the  divine  service,  and  absence  witbottt 
eave,  for  neglecting  to  visit  the  sick,  as  w^ 
as  for  carrying  on  divers  trades,  as  a  dealer  in 
com,  a  maltster,  a  wooli^tapler,  a  flanneU 
maker,  a  cultivator  of  a  fturm,  for  attending* 
markets  and  fairs,  and  using  Idmself  as  a  lay- 
man, for  fraud  in  his  business  as  a  maltster, 
and  a  great  variety  of  other  offences  wbic)i 
were  nilly  set  out.  These  charges  were 
brought  before  the  Ecclesiastical  Court,  and 
judgment  was  pronounced  **  that  the  offences 
for  the  most  part  were  fully  proved  and  found/' 
It  was  now  contended  that  many  of  the  charges 
alleged  against  the  applicant  were  not  cogni. 
zable  under  the  ecclesiastical,  but  under  the 
common  law;  and  from  the  manner  in  which 
the  judgment  was  worded,  it  was  impossible 
to  discover  which  charges  were  proved,  and 
which  were  not. 

Patteson,  J.   Has  the  sequestration  issued  ? 

An  answer  in  the  negative  was  returned. 
The  application  was,  that  the  prohibition  might 
issue  before  the  sequestration  should  issue 
out. 

Patteson,  J.  observed,  that  it  turned  on  the 
general  nature  of  the  findings.  A  rule  to  shew 
cause  might  issue. 

Rule  to  shew  cause  granted.  -—  £»  parie 
Marsh,  H.T.IS36.    K.  B.  P.  C. 


LBATB  TO  STICK  UP  NOTICE  OP  DECLARA- 
TION IN  C>FFICB.— 4KARCH  FGR  DEFEND- 
ANT. 

Diligent  search  having  been, made  for  a  de- 
fendant, but  withttut  success,  the  Court  w^l 
grant  leave  to  stick  up  the  notice  of  declare 
athn  in  the  Office,  it  appearing  that  inqai- 
rifs  had  been  made  at  every  phee  in  whi^k 
there  mas  a  probability  of  fiwling  the  de- 
fendant. 

This  ^ras  an  application  for  leave  to  affix  the 
notice  of  declaration  in  this  cause  in  the  Office. 
The  affidavit  on  which  the  motion  was  mad^, 
stated,  that  the  plaintiff  having  been  informed 
that  the  defendant  was  at  Gravesend,  sent  thi- 
ther in  order  that  he  might  be  served.  He 
could  not  be  found,  however,  and  search  was 
subsequently  made  at  another  town  in  Kent, 
with  no  better  success.  Every  possible  inquiry 
had  since  been  made,  but  the  defendant  was 
no  where  to  be  found. 

Patteson,  J.  granted  the  application. 

Rule  granted.—^^  v.  Powell,  H.  T.  1836. 
K.B.P.C. 
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JUDGMENT  AGAINST    THB    CASUAL  EJBCTOB. 
EXPLANATION     OF    NOTICB     OF     DBCLARA- 

Tion. 

I^  ihe  tenant  in  poueuion  admits  that  he  ii  ac- 
quainted ttiih  the  intent  and  import  of  the 
notice  of  declaration^  it  teiil  not  Oe  neces- 
sary to  give  the  usual  explanation,  and  the 
Court  will  grant  the  rule. 
This  was  an  application  for  judj^meht  against 
tbe  casual  ejector.    The  affidavit  stated,  that 
the  tenant  in  possession  had  been  personally 
served  with  the  notice  of  declaration,  and  that 
he  admitted  that  he  knew  the  intent  and  inean- 
iu«^  of  the  service  without  its  bein^  explained. 
It  was  submitted  that  this  was  sufficient. 
Patteson,  J.  granted  the  rule. 
RuU  granted. — Doe  dem.  fTichs  v.  Roe,  H. 
t.  1K36.    K.  B.  P.  C. 


DEBT.  —  8ATI8PACT10K  OF  ACTION. —  SUM- 
MONS FOB  IBBBOULABITT  DISMISSBD. — 
COSTS. 

j4m  action  of  debt  hnving  been  settled,  hut  a 
summons  afterwards^  taken  out  h\f  the  de- 
fendant to  set  aside  the  proceedings  on  the 
ground  of  irregularity,  which  was  dis- 
missed, the  Court  mU  grant  a  rule  to 
shew  cause  tthy  the  costs  of  atfcAding  to 
set  aside  the  summons,  should  not  he  paid. 

This  was  an  application  for  a  rule,  calling 
OD  the  plaintiff  to  shew  cause  why  he  should 
not  pay  the  defendant's  costs,  in  attending  to 
answer  a  summons  before  a  judge  at  chambers, 
which  bad  been  obtained  to  set  aside  the  pro- 
ceedings in  the  cause. 

Tbe  action,  it  appeared,  was  for  debt,  and 
process  was  issued  and  served  in  the  usual 
form.  The  defendant  refused  to  pav  the  sum 
demanded,  but  a  friend^  with"  whom  he  was 
residing  at  Liverpool,  paid  the  amount  and 
discharged  the  action.  The  plaintiff  subse- 
quently, however,  received  a  summons  to  ap- 
pear at  chambers  to  shew  cause  ^hy  the  pro- 
ceedings should  not  be  set  aside  tor.  irregu- 
larity. The  irregularity  complained  of  was, 
that  tjlie  defendant  was  described  as  of  the 
<oun^  of  Salop,  whereas  be  li^ed  about  a 
mile  without  the  borders  of  that  county.  The 
summons  was  dismissed,  .  and  the  affidavits 
were  ordered  to  be  filed,,  in  order  .that  they 
might  be  of  service  to  the  plaintiff,  in  the 
eyent  of  his  applying  for  the  costs  of.  attending 
the  dumtnons.  It  was  submitted  that  the  case 
was  one  of  great  hardship  upOn  the  plaintiff, 
and  the  proceedings  at  Chambers  wcfre  vexi- 
tious. 

Patteson,J,  thought  thai  there  wIeis  soflia 
mistake  with  regard  to  tiling  the  affidavits. 
Ijt  had  been  held  that  the  judges  had  ihe  power 
of  giving  costs  at  chambers,  .but  it  was  nOC 
usual  to  do  so  on  the  discharge  of  a  summons. 
A  rule  to  shew  cause  ml^t,  however^  be 
taken. 

Rule  accordingly. — Thcrncrfft  ▼.  DelUi, 
H.T.  183(5.    K.B.P.C. 


Cannnan  ^lexiT. 


AFFIOAYIT. —  OOMMISSIOMBBS   OF    COUBT  OF 
COMMON   PLBA8  IN  IBELAND. 

j4n  offiduvit  sworn  before  a  commissioner  of 
the  Court  of  Common  Pleas  in  Ireland, 
cannift  be  received. 

This  was  an  application  that  the  acknow- 
ledgment of  a  fine  taken  before  a  special 
commissioner  in  Ireland,  mi||^ht  be  received. 

The  affidavit  of  the  certihcate  of  acknow^ 
ledgment  had  been  sworn  before  a  commis- 
sioner for  taking  affidavits  in  the  Court  of 
Common  Pleas  in  Ireland,  and  it  was  submit- 
ted that  this  was  sufficient ;  and  in  support  of 
the  argument  a  case  was  cited,  where  an 
affidavit  taken  before  a  commissioner  of  the 
Court  of  Exche({uer  in  Ireland,  was  allowed 
to  be  read. 

The  Court  said  that  the  rule  of  Court  could 
not  be  departed  from,  by  which  the  affidavits 
were  reouired  to  be  sworn  before  a  Judge  or 
commissioner  of  the  court. 

Rule  refused.— ^ran/itfji  v.  Frowd,  H.  T. 
1836.    C.P. 


DEBT. — APPLICATION  TO  BKSCIND  JUDGB'S 
OBOEB. — WHEBB  AND  WHEN  MADE. — ^AP- 
PLICATION TO  SET  ABIDE  WBIT  OF  DB- 
TAINEB. 

An  application  to  r  octnd  a  Judges  order 
should  be  made  to  the  full  Court ;  and  suck 
an  application  made  on  the  first  day  of 
term,  to  set  aside  the  order  on  the  ground 
of  the  irregularity  of  the  affidavit  on  which 
the  defendant  was  held  to  bail,  and  to  set 
aside  a  writ  of  detainer  lodged  at  the  gaol, 

'  "being  eight  days  after  it  was  so  lodged, 
was  held  in  time, 

A  rule  nisi  had  been  obtained  in  this 
cause  for  setting  aside  a  Judge's  order» 
and  for  the  discharge  of  the  defendant  out  of 
the  custody  of  the  warden  of  the  Fleet,  on  en- 
tering a  common  appearance,  under  the  fol- 
lowing circumstances : 

It  appeared  that  the  defendant  was  arrested 
on  an  affidavit  of  debt,  sworn  before  a  Scotch 
magistrate,  in  which  it  was  sworn  that  he  was 
indebted  to  the  plaintiff  in  the  sum  of  516/. 
bs.  1  li</.»on  a  certain  promissory  note,  granted 
to  him,  and  for  factor's  fees,  trouble,  and 
commission,  as  factor  and  land-stewart  to  the 
defendant  A  Judge's  order  was  obtained  for 
holding  the  defendant  to  bail  on  this  affidavit, 
and  he  was  lodged  in  die  Fleet  Prison.  Oil 
the  22d  October  a  detainer  wfts  lodged 
against  him ;  but  on  the  39ck  of  the  same 
month  a  summons  was  taken  oxkX,  returnable 
at  chambers  on  the  next  day,  for  his  discharge,  , 
on  the  ground  of  the  insufficiency  of  the  affi- 
davit to  hold  to  bail.  The  present  rule  was 
obtained  not  onlv  under  the  circumstances 
above  described,  out  further,  because  the  writ 
of  detainer  did  not  set  forth' the  date  of  the 
JuAge's  order  on  which  the  defendant  was  held 
to  bail  pursuant  to  the  rule  of  court. 

Cause  was  now  shewn,  and  it  was  admitted 
that  both  the  affidavit  and  writ  were  bad ;  but 
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it  was  contended  that  the  application  came  too 
late.  The  rale  of  court  required  that  an  applica- 
tiou  to  set  aside  proceedings  should  be  made 
witlun  reasonable  time.  Here  ei^ht  davs  had 
been  allowed  to  elapse.  In  a  case  cited,  the  writ 
was  served  on  the  ^5th  October,  and  the  appli- 
cation to  set  it  aside  on  the  3rd  November, 
the  2nd  being  Sunday,  but  that  was' held  too 
late 

The  Court  observed  that  no  mention  of  the 
alleged  irregularity  was  made  at  chambers. 

This  was.  admitted  on  behalf  of  the  defend- 
ants ;  but  it  was  urged  that  the  proper  course 
was  to  apply  to  the  Court.  This  had  been  done 
here  as  early  as  possible,  the  application  hav- 
ing been  made  on  the  first  day  of  term. 

The  Court  thought  the  defendant  was  right 
in  applying  to  the  Court,  as  it  was  not  usual 
for  one  Judge  to  rescind  die  order  of  another. 
The  rule  must  be  therefore  made  absolute. 

Rule  absolute.— yoi^nioii  v.  Kennedy,  H.  T. 
1836.    C.  P. 
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Friday  - 
Saturday  - 
Monday  - 

Tuesday  - 


Rehearings  &  Appeals. 


2 
3 
4 
5 

1  Tlie  Third  Seal.     Ap- 
S>      peal    Motions   and 
3       Motions. 


Wednesday  Mar.  9 

Thursday  -  -  10 

Friday      -  -  1 

Saturclay  -  '  .  12 

Monday   -  -  14 

Tuesday   -  -  15 

Wednesday  -  16 

Thursday.  .  17 

Friday      -  -  18 

Saturday  -  -  19/ 


NRe-hearings  &  Appeals. 


Monday  •       .21 


Tuesday 


■} 


I  The  Fourth  Seal.    Ap« 
[      peal    Motions   and 
Motions. 


Petitions  in  Lanaey, 
Appeal  Cause  ^tA- 
tions.  Bankrupt  Pe- 
titiont. 

Such  Davs  as  his  Lordship  is  engaged  in  the 
House  of  Lords  are  eJccepted. 


I, 


f  1 
Tuesday,  February  9| 


Tuesday,  Februiiry  2 
Wednesday 

Friday  *^ I        -      5  ?'Motions,  &c. 
Saturday  -        -      ^  J 
Monday  -        -      8^ 

The  First  Seal 
tions. 

Wednesday  -  10\ 

Thursday  •  -  11 

Friday      -  -  12 

Saturday  -  -  13 

Monday   -  -  15 

Tuesday  -  -  16  \ 

Wednesday  -  17  ' 

Thursday.  -  18 

Friday      .  -  19 

Saturday.  -  20 

Monday  -  -  22/ 


Mo- 


Pleas,  Demurrers,  Ex- 
ceptions, Causes,  and 
Further  Directions. 


23{ 


Tuesday  - 

Wednesday      -    24  x 
Thursday-        -    25 
Friday      -        -    26 
Saturday  •       -27 
Monday  .        -    29  . 
Tuesday  -  March  1  / 
Wednesday 
Thursday 
Friday      - 
Saturday  - 
Monday  - 

Tuesday  - 

Wednesday 
Thursday 
Friday     - 
Saturday 
Monday  - 
Tuesday  • 
Wednesday 
Thursday 
Friday 
Saturday  « 


The  Second  Seal, 
tions. 


Mo- 


Pleas,  Demurrers,  Ex- 
ceptions, Causes,  and 
Further  Directions. 


The  Third  Seal, 
tions. 


Mo. 


Pleas,  Demurrers,  Ex- 
ceptions, Causes,  and 
Further  Directions. 


Sittwgs  of  the  CourU.^Note$  6/  the  Week. 


2^3 


Rloixday  - 
Tuesday  - 


o|  r  The  Fpunh  Seal. 
22  I  Petitioas. 


Mo- 


XloIU  Court. 


Tiiesriay  February  9 


Wednesday 
Thursday 
Friilay      - 
Saturday 
IVIutiday   - 
Tuesday  - 
Wednesday 
Thursday 
Friday 
Saturday 
Muuday  - 
Tuesday  - 
Wednesday 
Thursday 
Friday 
Saturday  - 
Mouday  - 

Tuesday  - 

AVcducsday 
Thursday 
Friday 
Saturday  - 
Mouday   - 
Tuesday  - 

Wednesday 

Thursday 
Friday 
Saturtiay  - 
Mouday   - 
Tuesday  - 
Wednesday 
Thursday 
Friday 
8atur<iay  - 
Mouday  - 

Tuesday  - 


i(r\ 
11 

12 

13 

15 

16 

17 

18 

J« 

20 

22; 

23 

24-1 

26 

26 

27 

2'JJ 


Motions. 


Pleas,  Demurrers, 
^  Causes,  Further  Direc- 
tions, and  Exceptions. 


Motions. 

Pleas,    Demurrers, 
^Cauaes,  Further  Direc- 
tions, and  Exceptions. 


.<      .   .  f     Petitions  in  the  Ge- 
Marchl^ngralPaper. 

-  2. 

3  Pleas.    Demurrers, 

4  J  Causes,  Further  Direc- 

5  f  tions,  and  Exceptions. 

-  7J 

8  I  Motions. 

r     Short   Causes,    and 

Q  J  Pleas,         Demurrers, 

I  Causes,  Further  Direc- 

L  tions,  and  Exceptions. 

.    10^ 

11 


12 
14 
16 
16 
17 
18 
19. 
21 


Pleas,    Demurrers, 
)  Causes,  Further  Direc- 
tions, and  Exceptions. 


-    22 


Motions. 
J     Petitions  in  the  Ge- 
\  neral  Paper.         ^  ^ 
Causes,  Further  Directions,  and  Petitions 
hy  cousent,  every  Friday,  at  the  sitting  of  the 
Court. 


COMMON  LAW  SITTINGS. 


jljler  Hilary  Ttrm,  1836. 
M10DLB8KX. 
Monday    -        -    Feb.  S-j 

inclusive.  J 

LONDON. 

Monday  -        -    Feb.  16-| 
(Adjoummentday). 

and  daily  to  vCommon  Junes. 

Friday     -       -    Feb.  19  [ 
inclusive.  J 

Saturday-      -    J«^- 20 1  gpecialJuries. 
and  following  days.      J    *^ 


err^equcr  of  ^UiiiT. 

A/ier  Hilary  Term,  1836. 


Feb.  81 
-    9; 


Common  Juries. 


J11DDLE8KX. 
Monday    - 
Tuesday   - 

LONDON. 

Wednesday    -     Feb.  10"] 

Friday    -        -        -     12  J 

MondL?.        I       I    jj}  Special  Juries. 

WelSd'ay     I.       I    17}  Common  Juries. 

The  Court  will  return  to  Middlesex  after 
the  London  Causes  are  disposed  of,  shouldf 
any  Middlesex  Causes  remain  to  be  tried. 


NOTES  OF  THE  WEEK. 


THB    KING  8   8FBECH.  —  LAW  REFORM. 

Tbr  only  passage  which  directly  concerns 
the  Profession,  in  the  King's  Speech  oa 
opening  the  present  Session  of  Parliament, 
on  Thursday  the  4th  instant,  is  the  follow^ 
ing: 

"  The  speedy  and  satisfactory  adminis- 
tration of  justice  is  the  first  and  most  sacred 
duty  of  a  sovereign ;  and  I  earnestly  recom- 
mend you  to  consider  whether  better  pro- 
visions may  not  be  made  for  this  great  pur- 
pose in  some  of  the  departments  of  the 
Law,  and  more  especially  in  the  Court  of 
Chancery." 

The  subject  of  Hthes,  both  in  England 
and  Ireland,  and  of  the  Laws  relating  to 
Dissenters,  as  well  as  the  Poor  Laws,  are 
briefly  adverted  to. 

We  have  already  noticed,  in  several  re- 
cent Numbers,  under  the  head  of  "  Chan- 
cery Reform,"  the  material  topics  to  be 
considered  on  that  subject.  We  shall  be 
enabled  to  lay  before  our  readers  the  earliest 
information  of  the  precise  measure  which 
may  be  proposed  for  removing  the  evils 
complained  of ;  and  we  shall  give  the  ques* 
tion  our  best  attention. 

Nothing  being  announced  of  other  mea«. 
sures  of  Law  Reform,  we  presume  the  sub- 
ject of  the  Court  of  Chancery  stands  pre- 
eminent in  the  estimation  of  his  Majesty*^ 
Ministers,  and  that  the  Abolition  of  Im- 
prisonment for  Debt,  and  the  other  pro- 
posed alterations,  about  which  the  Houses 
of  Parliament  were  so  much  occupied  during 
the  last  Session,  are  of  very  inferior  im- 
portance. We  think  this  is  so  much  the 
better,  and  that  the  Court  of  Chancery  will 
afford  abundant  matter  for  some  time  to 
come. 


ie4 


AniW0rt  to  QMrie#.—  QireHlM.^JMVor'f  Litier  Box. 


ANSWERS  TO  QUERIES. 


Cammati  Ealo. 

LBASB. — BANKAUPTCT.     F.  120. 

The  assignmeDt  by  B,*s  wmgaeeB  was  no 
breach  of  the  covenant  againbt  alienation. 
Doe  d.  Goodbehere  v.  Bevnn,  3  Maule  &  Selw. 
353 ;  Woodfall'8  Landlord  &  Tenant,  by  Har- 
rison, p.  446.  And  an  action  is,  I  think,  elear- 
ly  maintainable  by  the  purchaser  of  B.'s  lease 
wdnst  j4.  for  the  breach  of  his  covenant,  on 
the  around  of  privity  of  estate.  Campbell  v. 
Lemi,  in  Error,  4  B.  &  Aid.  392.  C. 


8UBRIFF. — MORTOAOB. — LANDLORD.      P.   120. 

A  mortgaf^or  in  possession  may  be  consi- 
dered as  a  tenant  to  the  mortgagee.  Par(-' 
ridge  V.  Bert,  5  B.  &Ald.  604 ;  taiathat  either 
as  tenant  at  sufferance,  or  even  as  trespasser,  at 
the  option  of  the  mortgagee.  Doe  d.  Robp  v. 
Maisey,  8  B.  &  C.  7b7.  It  woutd  have  been 
more  proper  fur  the  notice  to  state,  that  a 
year's  rent  was  due,  instead  of  ** ayear's  inter- 
est. "  It  is  sufficient  if  the  sheriff  have  notice 
at  any  time  before  he  has  parted  with  the  pro- 
ceeds of  the  sale.  Arniii  v.  Garneii,  3  B.  & 
Aid.  442.  The  statute  to  which '' Inquirer " 
means  to  refer,  is  the  8th  Ann.  c.  14,  s.  1,  and 
not  the  11  0.2.  C. 


QUERIES. 
€amman  ftxto* 

TURNPIKB  ACT.— 6  &  6  W.  4,  C.  18. 

j4.  is  lessee  of  the  tolls  of  a  turnpike  road, 
under  a  lease  which  does  not  expire  until  about 
the  middle  of  the  present  year,  1836.  By  a 
recent  stotute,  5  &  6  W.  4,  c.  18,  carriages 
carrying  manure  are  exempted  from  toll  after 
the  Ist  of  January,  1836  ;  and  s.  3,  after  re- 
citing that  there  are  many  persons  contractors 
for  turnpike  tolls,  whose  leases  do  not  expire 
until  after  that  day,  but  who  by  reason  of  this 
act  may  be  desirous  of  terminating  their  said 
leases,  &c.,  enacU,  "  that  it  shall  be  lawful  for 
any  lessee,  &c.,  whose  lease,  &c.  shall  not 
expire  until  after  the  said  1st  of  January, 
1836."  to  give  notice  of  his  intention  to  vacate 
his  lease,  which  shall  expire  accordingly.  By 
the  local  road  act,  manure  is  not  liable  to  toll. 
Could  j4,,  whose  tolls  have  not  been  reduced 
by  5  &  6  W.  4,  c.  18,  have  given  notice  and 
9aeute  his  lease  by  s.  3  of  that  statute  ? 

W.  H. 


TROVBR. 

j4.  B,  had  an  unsettled  account  with  C.  Z>. 
A,  B.  being  in  want  of  money,  C.  D,  lent  him 
some  I  but  as  the  account  was  not  closed.  A, 


B.  could  not  tell  whether  he  had  received  more 
or  less  than  the  sum  due  to  him,  and  A.  B*% 
wife,  without  his  authority,  sent  some  plate  to 
C  Z>.  as  an  additional  security.  When  the 
account  (which  left  a  balance  ii^  A.  B.'b  favor) 
came  to  be  settled,  some  dispute  arose  between 
them,  and  as  A.  B.  was  d4>endent  on  C.  />., 
he  never  got  his  plate  returned.  Lately,  how- 
ever, A.  B.  has  aemanded  his  plate  by  letter, 
and  received  no  answer.  The  plate  is  in  a  con- 
spicuous part  of  C.  D.*s  house.  Under  the^ 
circumstances,  would  A,  B.  be  justified  in  en- 
tering C*>  D,'B  house,  and  taking  the  thinga 
away,  without  violence,  or  roust  he  bring  an 
action  of  trover  ? 

An  iNQuiBga. 


IxlD  of  property  anV  Canlusaiuing. 

COPYHOLD  TITLB. 

C.  D.  forty-two  years  ago  inclosed  a  piece 
of  waste  land  in  the  manor  of  Westbrook,  and 
the  annual  rent  of  one  shilling  has  been  ever 
since  paid  to  the  lord  of  the  manor.  Withia 
the  inclosure  C.  D.  built  a  cottage  and  stable, 
and  died  twenty-seven  years  ago.  The  land 
has  since  been  the  subject  of  mortgage,  and  of 
a  conveyance  by  feoSment.  The  lord  of  the 
manor  now  insists  upon  his  right  to  it,  and  baa 
brought  an  action  of  ejectment.  Can  it  be 
maintained? 

A  Constant  Rbaobr. 


THE  EDITOR'S  LETTER  BOX. 


The  Quarterly  Digest  of  all  Reported  Case« 
in  all  the  Courts  of  England  and  Ireland,  will 
be  published  next  Saturday.  This  will  be  the 
First  Part  of  the  new  volume  for  the  year  1836. 

The  Annual  Digest  of  the  Statute  and  Com. 
mon  Law  for  the  year  1835,  is  now  complete 
in  one  Volume,  comprising  all  the  Dedsiooa 
of  all  the  Courts,  and  the  Statutes  with  Cona- 
mentaries,  shewing  the  Alterations  effected  in 
the  Law. 

The  letters  of  "  Forensicus,*'  and  •*  A  Soli- 
citor," are  under  consideratioD. 

Hie  Queries  and  Answers  of  W.  J.  G.  ; 
F. ;  "A  Constant  Subscriber ;"  T. ;  and  O. ; 
have  been  received. 

The  communications  on  the  Ezamina^n  of 
Attorneys;  the  Inconveniences  of  the  Pro- 
fession ;  and  the  Fees  at  the  Herald's  College, 
will  receive  early  attention. 

In  answer  to  a  Correspondent,  at  p.  225,  we 
have  to  observe,  that  the  case  reported  p.  181, 
anie,  on  which  he  comments,  is  not  an  appeal 
from  the  decision  of  the  Vice  Chancellor  in  the 
case  of  Lotran  v.  Fuirlie,  reported  in  2  Sim.  & 
Stu.,  but  from  a  reeefU  decieion  of  his  Honour 
upon  another  petition,  regarding  another  le- 
gacy in  the  same  suit, — ^which,  we  submit,  ap- 
pears dear  enough  in  tlie  Report. 


9l^bt  Utqal  0h»tvhtv. 


SATURDAY,  FEBRUARY  13,  1836. 


"  Quod  magis  ad  N08 

Pertinet,  et  nescire  nudom  est,  agiUmus. 


HORAT. 


A  MEMOIR  OF  JOHN  BBLL.  Esq. 


Ik  our  kat  Number  we  gave  ft  Memoir  of 
Lord  Stoweil :  we  have  this  wedc  to  record 
the  death  of  another  much  respected  mem- 
.ber  of  the  profession— Mr.  Bell.  In  the 
full  tide  of  his  life  as  an  Advocate,  few 
lawyers  have  obtained  greater  celebrity; 
and  although,  from  having  retired  some 
years  frY>m  practice,  he  has  passed,  to  a  cer- 
tain extent,  from  the  public  eye,  he  has 
retained  the  undiminished  regard  and  affec- 
tion of  the  Chancery  bar,  and  the  profession 
at  large;  and  we  are  sure  that  every  parti- 
cular respecting'  him  with  whieh  we  have 
been  furnished, -will  be  read  with  interest. 

John  Bell  was  bom  at  Kendal,  in  West- 
moreland, in  the  year  1765.  His  father 
was  a  respectable  merchant,  but  he  had  the  | 
misfoxtune  to  lose  both  his  parents  when 
▼ery  young.  He  received  a  very  good  edu- 
cation, being  first  sent  to  Dr.  Dawson's 
school  at  Sodbury,  where  he  enjoyed  the 
advantage  of  Mr.  Sedgwidt's  instruction  in 
mathematics;  and  afterwards  in  1782,  to 
tlie  university  of  Cambridge,  where  he  was 
entered  of  Trinity  College,  and  became  a 
pupil  of  the  well-known  Dr.  Watson,  after- 
wards Bishop  of  Llandaff.  He  here  soon 
distinguished  himself,  particularly  in  mathe- 
matics, obtained  several  prizes,  and  ulti- 
mately carried  off  the  highest  honors  of  the 
University,  being  in  1786,  Senior  Wrangler, 
and  afterwards  a  Fellow  of  his  own  distin- 
g^uished  College.  He  took  his  Bachelor's 
degree  in  1786,  and  his  Master's  in  1789. 

Mr.  Bell  fixed  on  the  law  as  his  profes- 
non,  and  entered  himself  at  (j^ray's  Inn.  He 
resolved  to  take  the  Equity  Courts  as  his 
future  field,  and  he  became  the  pupil  of  Sir 

VOL.  XI.— KO.  317. 


Samuel  Romilly,  and  remained  his  intimate 
private  friend  till  his  death.  He  soon  obtain- 
edacompetentknowledge  of  thebranch  of  the 
law  which  he  selected:  and  it  is  believed, as 
early  as  1 7  88,  drew  pleadings  under  the  bar, 
then  not  an  unusual  thing  on  commencing 
practice.  He  also  commenced  two  worlu 
on  the  law,  the  one  on  Parties  to  Suits  in 
Equity,  and  another  work ;  but  although  he 
bestowed  considerable  labour  on  them,  his 
great  and  early  practice  at  the  bar  pre- 
vented their  completion,  and  they  were 
never  given  to  the  public,  which  is  much  to 
be  regretted. 

He  was  called  to  the  bar  on  the  Ist  of 
February  1792,  and  immediately  obtained 
practice  as  an  Equity  draftsman.  He  went 
the  Northern  Circiut  for  some  years,  but 
soon  con^ned  himself  to  his  duties  as  a 
Chancery  barrister.  He  now  laid  the  foun- 
dation of  that  high  reputation  as  a  drafts- 
man and  Equity  lawyer,  which  he  enjoyed 
for  so  many  years.  His  business  became 
very  extensive,  and  he  was  engaged  in  al- 
most aU  the  important  causes,  either  on  one 
side  or,  the  other.  He  was  occupied  from 
the  earliest  hour  of  the  morning  to  the  lat- 
est at  night,  and  admission  to  his  chambers 
as  a  pupU  was  earnestly  sought  after.  That 
this  was  not  desired  witiiout  reason  is  shewn 
in  the  number  of  eminent  men  who  boast  of 
the  distinction  of  calling  him  their  profes- 
sional father,  among  whom  we  may  name 
the  present  Master  of  the  Rolls,  Lord  Lang- 
dale,  the  present  Vice -Chancellor,  Sir  Ro- 
bert Palmer,  Chief-Justice  of  Madras,  Mr. 
Simpkinson,  and  Mr.  Spence. 

In  1814,  he  found  himself  obliged  to  de- 
cline drawing  pleadings,  and  to  confine  him- 
self to  settling  them  in  some  few  instances,' 
and  to  Cpurt  business,  and  to  answering  cases. 
T 
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In  1817  he  was  created  King's  Counsel,  to 
which  he  was  well  entitled  long  before  that 
period.  He  soon  shewed^that  he  was  equal 
to  the  situation  of  Leader  in  the  Court  of 
Chancery.  In  1818;  on  the  death  of  Sir 
Samuel  Romillyi  he  enjoyed  the  most  ex- 
tensive practice  at  the  Equity  bar.  He  was 
obliged  to  confine  himself  to  the  Vice- 
Chancellor's  Court,  where  he  continued 
during  the  time  of  Bhr^Thomas  Flumer  audi 
a  part  of  that  of  Sir  John  Leach,  emplpyed 
in  every  cause  of  importance;  nor  could  hel 
be  tempted  to  break  through  this  resolution 
by  any  consideration. 

He  had  now  obtained  the  highest  point 
which  an  advocate  can  reach,  without  offi- 
cial rank,  and  he  began  to  find  his  health 
unequal  to  the  full  pressure  of  business. 
His  only  distinctions  had  been  those  which 
he  had  by  hard  labour  wrung  out  for  him- 
self from  his  fellow-citizens ;  and  the  toils 
of  his  long  and  active  profiessional  life  be- 
came too  burdensome.  Very  considerable 
wealth,  the  first  rank  in  his  profession,  and 
the  respect  and  regard  of  its  members,  he 
had  gained;  and  he'peihaps  felt  that  he 
could  not  stand  higher  than  he  did.  He 
chose,  therefore,  to  retire  from  active  prac- 
tice long  before  the  time  when — 

**  Unheed^  lags  the  vetenm  on  the  stage." 

It  was  not  that  business  left  him,  but  that 
he  chose  to  leave  U;  although,  until  1830, 
he  attended  chambers  and  answered  cases. 
After  that  time  he  left  the  profession  al- 
together. 

He  never  took  an  active  part  in  politics, 
and  was  never  in  Parliament.  His  friends 
considered  that  he  had  hardly  his  due  from 
the  Government  of  the  day;  but  he  waa 
not  of  a  repining  spirit.  He  had  been  pro 
mised  his  silk  gown  long  before  he  obtained 
it,  and  certainly  he  merited  it  at  an  earlier 
period.  On  the  appointment  of  the  Chan- 
cery Commission,  Lord  Eldon  was  desirous 
of  appointing  him  one  of  the  Commission- 
ers, but  he  declined  the  situation.  He  was 
subsequentiy  offered  a  Real  Ph)perty  Com- 
missionership ;  but  this  he  also  refused.  This 
did  not  prevent  him,  however,  giving  his 
best  aid  to  both  Cox|U|U8sions»  He  ifuide 
many  valuable  suggestions,  and  freely  gave 
his  time  and  attention  to  the  subjects  under 
their  consideration,  as  the  Appendices  to 
the  Reports  of  those  Commissions  will  shew. 
Indeed  he  was  ever  ready  to  assist  the 
cause  of  judicious  Law  Reform. 

Mr.  Bell  was  an  able,  judicious,  subtie, 
and  learned  advocate,  devoting  himself  to 
the  cause  of  his  client,  and  using  his  ut- 


most energies  in  his  service.  Ha  retained 
his  northern  accent,  and  although  he 
brought  none  of  the  ;^--?'!^3  to  the  bar,  he 
was  by  no  means  an  :^etTe^:tive  speaker. 
It  is  said  that  Lord  Eldon  ^facetiously  told 
King  George  the  4tii«  tbait  the  bent  lawyer 
in  his  Court  was  "  a  man  who  could  neither 
speak,  walk,  nor  write  ;"  but  it  is  sufiScient 
to  say,  that  no  one  was  better  attended  to 
by  the  Judge  whom  he  addressed  than  Mr. 
Bell.  He  retained  bis  hyve  for  the  scene  of 
his  f<»rmer  k^ioiin  unttt  the  day  ci  lus 
death.  A  few  days  before  that  evcat»  lie 
was  in  Court—his  favorite  resort — ^talking 
&miliarly  to  his  old  associates,  and  taking 
a  lively  uiterest  in  all  that  passed.  The 
great  kindness  of  his  manners  and  heart 
endeared  him  to  all  his  friends.  He  died 
on  the  6th  of  February,  1836>  aged^l, 
and  leaving  a  widow«  and  an  only  child,  a 
son,  who  is  now  at  Trinity  C<^ege,  Cam- 
bridge. His  wealth,  we  understand,  is  vary 
great,  consisting,  among  otiier  tiungs,  ii 
large  estates  in  Kent.  His  execntola  are 
Lord  Langdale,  Mr.  Justice  littkdak^ 
Jeffery  Spranger,  and  John  Wyatt»  Seqs. 

In  18S0  he  published  "  Thoi^gfats  om  the 
proposed  Alteration  in  the  Court  of  Cfaan- 
oery;'*  to  which  we  shall  probably  soon 
have  occasion  to  advert.  He  also  puUidiei" 
a  tract  "  On  the  (nroposed  Cut  from  the 
Medway  to  the  Thames/'  which  is  not  of 
general  interest. 

We  now  ckMe  this  brief  aoeovnt ;  and 
we  are  sure  we  represent  the  fedings  of 
the  Profession  when  we  say  that  Mi'.  Bell 
enjoyed  its  universal  esteem  and  respect 


NOTES  ON  CONVEYANaNG. 
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•H  THB  ASSIONilllllT  OF  TBI  KBTERSIONAaT 

xNTaaasw  or  thi  wivs  bt  thc  bus- 

BANB. 


It  has  been  decided  in  several  recent  i 
a  hudband  cannot  assign  his  wife's  rev cwkwiary 
interest  in  a  chose  in  action,  even  for  a  valua- 
ble consideration,  if  he  die  in  her  lifetime  be- 
fore the  property  fells  into  possession,  but  that 
the  wife  will  be  preferred  to  the  assignee;  and 
the  wife  is  not  bound  to  dispute  such  assigii* 
ment  until  it  falls  into  posseadon.*    Bnt  if  the 


»  Hwnkg  v.  Lee^  3  Madd.  16;  Purdew  v. 
Jficiion,  1  Ru86. 1 ;  Honners.  Afor/on,  3  Russ. 
66;  fFaUon  v.  Dennh,  3  Ross.  90;  Crovderr.- 
Stone,  3  Russ.  217 ;  Pierte  v.  Thgrnleg,  2  SUa. 
167. 
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mk  die  In  the  lifetime  of  the  husbaiid.  it  will 
pns  to  die  aarigaeee  ia  biakraptcy  of  the  bus* 
band*  who  it  eeeiDs  would  beprefemd  to  aprior 
paffttcoiir  aiiiifiiee.^ 

Bat  Sa  a  caw  «  rerj  lately  reported,  k  has 
iMea  deeided  by  SirJ^kn  Leack,  M.  R.»  that 
Ih^  oontlngent  rereruonary  interest  of  the  wife 
ia  the  tmst  of  a  term  of  yean^  may  be  sold  by 
«llie  InikbaDd,  aadthat  tiie  wife  surviviag  will  be 
boand  by  the  sale,  thoaghtitthasband^Kes  be-' 
fove  tiie  eontiagency  is  determined,  or  the  re- 
ven^a  Hilli  into  possession.  This  point  being 
of  mach  practical  importance,  we  shall  give  the 
ais;aments  and  judgment  at  length. 

Mr.  Pemben^n,  for  the  wife,  cited  the  cases 
mentioaed  anl^,  in  n.  * 

Afr.  Pkiilimifr^,  eonfrh. — ^Lord  Coke,  says 
Co.  Litt.  46  b.j  "  A  man  may  have  a  terme  for 
veares  in  the  ngbt  of  his  wife,  whereof  the  bus- 
band  hath  poWe/  to  dispose  at  any  time  during 
his  life,  and*  if  he  surviveth  hia  wife,  the  law 
doth  f|flve*the  lease  to  him.  But  !f  he  make  no 
diapoMon 'thereof,  and  his  wife  survive  him, 
it  remained  with  the  wife.  If  a  man  be  pos- 
sessed nf  a  terme  of  forty  yeares  in  the  right  of 
his  wife,  tfnd  malceth  a  lease  for  twenty  yeares, 
•BQaervin|{*a  rent,  and  die,  the  wife  shaU  have  the 
terme,  bat  the  executors  of  the  husband  shidl 
have  the'rent,  for  it  was  hot  Incident  to  the  re- 
verfioo/  for  that  the  wife  was  not  purty  to  the 
lease.  6p  note,  a  disposition  of  part  of  the 
terme  Is  no  disposition  of  the  whole.  But  if  the 
husband  grant  the  whole  terme,  upon  condition 
that  the  granted  shall  pay  a  summe  of  money 
to  hia  executors^  &c.,  thje  husband  die,  the  con- 
dition is  broken^  the  executors  enter;  this  is  a 
disposition  of  the  terme,  and  the  wife  is  barred 
thereof;  for  the  whole  interest  was  passed 
away."  Ia  another  passage,  Co.  Lttt  351  a. 
Lord  Coke  expresses  himself  thus :  "  If  she 
(the  wife)  were  possessed  of  a  terme  for  yeares, 
vet  he  (the  husband)  is  possessed  in  her  right; 
oat  he  hath  power  to  dispose  thereof  by  grant 
or  demise;  and  if  he  be  outlawed  or  attainted, 
they  are  gifts  in  law.  Upon  an  execution  against 
the  husband  for  fiis  dent,  the  sberiffe  may  sell 
tha  leme  duriuf^  her  life,  but  the  husband  can 
make  no  disposition  thereof  by  his  last  wiU. 
Also,  If  he  make  no  d!si>osition  or  forfeiture  of 
it  in  his  life^  ]|^et  it  is  a  gift  in  law  ubto  him  if  he 
doa  furvive  lua  wife^  but  if  \^  foake  no  dispo- 
sition, and  die  before  his  wife,  she  shall  have  it 
againe."  Mr.  Butler,  in  his  note,  Co.  Uxx.  351 
a.,  aote  304,  edition  of  1794,  lays  down  the 
doctrine  in  very  ^plicit  terms :  "  If  a  person 
marries  a  woman  entitled  to  a  possible  or  con- 
tingent interest"  in  a  term  of  years,  if  it  is  a 
legSil  interest,  thai  is,  such  aa  interest  as. 


^  mptep  V.  fFoodi,  2  Sim.  165. 
«  Dgnme  v.  Hart,  2  Russ.  &  M.  360. 


upon  the  determination  of  the  previous  estate, 
or  the  happeiiing  of  the  contingency,  will  im- 
mediately Vest  in  possession  in  the  wife,  there 
the  husband  may  ausign  it,  unless  perhaps  in 
those  cases  where  the  possibility  or  contingency 
is  of  such  a  nature,  tnat  it  cannot  happen  dur- 
ing the  husband's  lifetime."    Grey  v.  Kentish, 

1  Atk.  2S%;  Bates  v.  Dandv.  2  Atk.  207; 
Theobalds  v.  Daffoy,  9  Mod.  102 ;  Sir  Edward 
Turner's  ease,  1  Vem.  7;  and  7Vi/or  v.  Samyne, 

2  V^m.  270,  'are  authorities  which  confirm  the 
same  proportion.  The  assignment  of  the  hus- 
band passes  the  whole  of  the  wife's  interest  in 
a  term,  whether  her  interest  be  immediate  and 
vested,  or  contingent  and  reversionanr. 

Mr.  Pemberton,  in  reply,  observea  that  the 
authorities,  which  had  neen  dted,  had  refer- 
ence merely  to  l^ral  interests  in  terms.  **  There 
are,"  says  Sir  n^ilUam  Grants  in  Mit/ordY. 
Afitford,  9  Ves.  87,  **  some  legal  interests 
which  do  not  admit  or  stand  in  need  of  being 
reduced  into  possession,  bdng  in  possession 
already,  and  n9i  lying  in  action :  as  terms  for 
yearsy'and  other  chattels  real,  or  which  the  le- 
gal title  is  in'  the  wife.  They  will  survive,  if 
no  act  is  done'  by  him ;  but  be  may  assign  them, 
which  passes 'the  leeal  interest,  whe&erwith 
or  without  consideration."  The  doctrine,  there- 
fore, had  no  application  to  cases,  in  which  the 
conveyance  ot  the  husband  does  not  pass  any 
legal  interest. 

The  Master  of  the  Rolh,^ln  this  case  Wil- 
liam Harman  by  his  will  gave  a  term  of  years, 
to  which  he  was  entitled,  in  certain  houses,  to 
trustees,  upon  trust. for  his  son  Thomas,  dur- 
ing his  life,  and  after  the  death  of  Thomas,  for 
such  child  or  children  as  he  should  leave  at  hia 
decease.    Thomals  had,  among  other  children, 
a  daughter,  who  is  the  plaintifif,  and  who  dur- 
ing the  life  of  her  father,  intermarried  with 
Theophilus  Henry  Donne.    Donne,  and  the^ 
pluntiff  his  i^ife,  in  the  lifetime  of  her  father,! 
assigned  her  contingent  interest  in  this  terml 
of  years  to.  the  dejfendant,  for  a  valuable  con-  ^ 
sideration.*  Donn'e  died,  leavinj^  the  father 
him  surviving ;  and,  the  father  being  now  dead, 
the  plaintiff  claims  this  term,  upon  the  ground 
that  the  assignment  to   the  defendant  waa 
void.  *^ 

It  is  clear  thiit  the  wife's  co;itingent  legal 
interest  in  a  term  may  be  sold  by  the  husband; 
and  there  is  no  difference  in  eqmtv  between  the 
legal  interests  in,  and  the  trusts  of  a  term. 

Some  time  previous  to  the  decision  of  this 
case,  the  same  learned  Judge  also  held,<i  that 
a  married  woman  to  whom  a  rent  charge  for 
life  in  reversion  is  devised  to  her  separate  use, 
withdttt  the  ia^carvea^h  of  trustees*  having 
joined  vrith  her  husband  in  assigning  it  for  a 
vsJuaMe  consideration,  was  bound  by  that  aa- 
signment  after  the  death  of  her  huslwnd;  but  in 
this  case,  it  will  life. observed  that  the  husband 
died  after  the  reversionary  interest  fell  into  pos- 
session. The'  judgment  of  the  Master  of  the 
Rolls  was  as  follows : 


<t  Maior  V.  Lang^ley,  2  Russ.  &  M.  355. 
T  '^ 
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"The  (lc'"endant  being  a  feme  covert  enti- 
tled tor  lire  to  lier  separate  use  to  a  reversion- 
ary interest  in  an  annuity  charged  on  real  es- 
tate, joined  with  her  husband  in  assigning  the 
unnuity  by  deed  to  the  plaintiff.   The  hysband 

•  Wving  died  a  few  months  after  this  reversion- 

•  ary  interest  fell  into  possession,  the  plaintiff's 
title  to  the  annuity  was  disputed  by  the  wife, 
upon  the  ground  that  by  the  death  of  the  hus- 

•  band  the  legal  interest  in  the  annuity  became 
vested  in  her,  and  had  not  passed  to  the  plain- 
tiff, no  fine  having  been  levied  by  her.  The 
wife,  at  the  time  of  the  assignment,  had  an 
equitable  interest  in  the  annuity  or  rent  charge 
for  her  life  to  her  separate  use,  and  the  legal 
interest  was  then  in  the  husband  for  the  joint 
lives  of  himself  and  his  wife ;  and,  in  the  con- 
sideration of  a  Court  of  Equity,  the  subse- 
quent accession  of  the  legal  interest  to  the 
wife  by  the  death  of  the  husband,  cannot  defeat 
the  effect  of  the  equitable  assignment  of  her 
heneficial  interest,  which  she  had  before  made 
for  a  full  and  valuable  consideration." 

Had  the  wife's  interest  in  the  annuity  been 
legal  instead  of  equitable,  it  would  seem  from 
pnor  decisions  that  a  fine  should  have  been 
levied,*  and  perhaps  the  case  of  Major  v. 
L'inffley  will  be  held  to  rest  on  its  particular 
circumstances. 


NEW  BILLS  IN  PARI-IAMENT. 


CAPITAL  rONlSHMBNT  ACT   AMENDMENT. 

This  is  a  Bill  intituled,  "  An  Act  to  amend 
an  Act  of  the  last  Ses>ion.  for  abolishing  Ca- 
,  pital  Punishments  in  cases  of  Letter  Stealing 
and  Sacrilege." 

It  recites  that  by  an  Act  passed  in  the  last 
Session  of  Parliament,  intituled  "An  Act  for 
abolishing  Capital  Punishments  in  cases  of 
Letter  Stealing  and  Sacrilege,"  the  punish- 
ment of  death  was  taken  away  in  cases  of  Let- 
ter  Stealing  and  Sacrilege ;  but  by  reabon  of 
a  clerical  error  in  copying  the  same,  a  doubt 
may  be  entertained  whether  persons  guilty  of 
such  offences  are  now  by  law  liable  to  any 
punishment. 

It  is  therefore  proposed  to  be  enacted,  that 
the  same  Act  shall  be  read  as  if  the  words  "  in 
the  same  Act  so  specified"  were  not  a  part  of  the 
same ;  and  that  all  persons  who  may  hereafter 
•be  diily*convicted  of  any  of  the  offences  men- 
tioned in  the  Act  of  the  last  Session,  shall  and 
may  be  sentenced  by  the  Court  or  Judge  by 
or  before  whom  such  offender  may  be  tried,  to 
transportation  for  life,  or  for  any  term  of  years 
not  less  than  seven,  or  to  be  imprisoned  for 
anv  term  not  exceeding  three  years,  at  the  dis- 
cretion of  such  Court  or  Judge. 


e  Sec  3  Stewart's  Prac.  Convey,  pp.  244, 

247/ 


ON   THE  ' 

EXAMINATION  OF  ATrORNEYS, 

Wb  think  that  the  difficulties  and  appwhen- 
sions  antkripated  ini  the  following  letters,  arc 
notwellfoimdcd.  We  understand  ttaU  the  exa- 
mination will  be  conducted  in  writing;  th«» 
various  questions  in  the  different  departments 
of  the  law,  will  be  pr«paaWrwtii»«  to  time. 
after  due  consideration,  Uy  the  proper  inttaw- 
ities;  find  that  the  candidates  wUlbe  required 
to  answer,  in  writing,  suck  of  the  qucs*ion»  M 
may  be  respectively  put  before  theroi  in  thf^ 
presence  of  the  examiners.    We.  cannot  be- 
lieve  that  in  the  outset  the  examination  l^ill 
be  very  severe;  neither  do  we  think  Att  it 
wUl  be.a  mere  form.    We  presume  also  that 
it  will  be  adapted  to  the  several  branches  of 
legal  practice.     It  will  scarcely  be  expected 
ihat  each  individual  can  be  able  to  undergo  an 
equally  strict  and  full  examination  In  every 
department.  Nevertheless,  those  who  are  skil- 
led in  Conveyancing,  and  not  in  the  Practice  <rf 
the  Courts,  must  be  supposed  to  know  in  what 
Court  a  remedy  should  be  sought,  and.  the  ge- 
neral nature  of  such  remedy. 

We  know  nothing  officially  on  the  sul^et* 
and  believe  that  none  of  the  details  have  been 
finally  arranged.  In  fact,  the  examiners  have 
not  yet  been  appointed.  There  can,  however, 
be  no  doubt  that  the  nature  and  extent  of  the 
examination,  and  the  mode  of  conducting  it. 
will  be  anxiously  considered  by  those  to  whom 
it  is  intended  to  confide  the  execution  of  the 
rules.  The  regulations  under  which  the  exami- 
ners wiU  act  are  to  be  approved  by  the  Judges; 
and  an  appeal  may  be  made  to  them  without 
any  expense,  if  the  decision  of  the  examiners 
should  be  unsatisfactory. 

We  are  bound  to  lay  before  onr  readers 
such  communications  as  we  recdve  on  all 
professional  subjects ;  but  we  trust  that  our 
correspondents,  especially  in  this  matter,  wiU 
exercise  due  discretion,  and  that  they  *viU  not 
anticipate  either  a  neglect  of  duty,  or  a  need- 
less  severity,  on  the  part  of  the  Board  of  Exa- 
miners. We  shaU  be  happy  to  receive  any  wdl 
considered  suggestions. 

With  these  remarks,  we  now  submit  the 
following  letters  to  the  consideration  df  «ir 
readers. 
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Sir, 
I(  i«  now  ordered  that  no  gentlemeo  shall 
henceforth  be  admitted  to  practise  as  an  at- 
torney in  the  courts  of  law  at  Westminster, 
without  previously  passing^  an  examination. 
Now  Sir,  although  I  think  such  an  ordeal  would 
be  WTj^  beneficial  to  the  pro/etshn,  yet  there 
•re  one  or  two  points  which  require  to  be  ob- 
•erred  in  the  first  institution  of  such  regulation. 
It  will  be  an  exceedingly  difficult  matter, 
in  my  humble  judment,  so  to  frame  the  ex- 
•mtBitioM  aa  to- adapt  ^em  to  the  education 
and  fiitare  practice  of  attorneys'  clerks  in  ge- 
neral.  If  it  be  confined  merely  to  general 
principles  of  law,  it  would  be  superficial,  and 
to  ft  great  extent  useless  ,*  but  if  it  be  carried, 
as  it  ought,  to  operate  as  a  public  good,  into 
points  of  practice,  how  widely  will  the  exami- 
nation of  those  who  are  brought  up  to  practise 
In  the  country  differ  from  those  who  are  edu- 
cated with  the  same  views  in  London.  Some, 
moreover,  who  are  articled. in  town,  afterwards 
practise  in  the  country,  and  a  few  of  the  coun- 
try men  establish  themselves  in  town;  how 
tfeKBO  is  the  examination  to  be  conducted,  so 
as  to  ascertain,  in  cases  like  these,  whether  the 
parties  are  qualified  for  their  respective  call- 
ings? 

Ataother  point,  (and  a  very  material  one)  is, 
that  the  opportunities  which  an  attorney's 
clerk  has  of  learning  his  profession  (beyond 
the  ordinary  routine  of  an  office)  are  very  unw 
cejrtain>  and  sometimes  very  insufficient:  in 
fact,  he  is  at  his  master's  mercy,  who  may,  if 
he  thinks  fit,  so  occupy  his  time,  as  at  the  ex- 
piration of  his  apprenticeship  he  may  be  very 
learned  in  the  business  of  a  law-stationer,  but 
not  in  the  law.  Nor  can  parents  always  guard 
apiinst  putting  their  children  under  the  care 
of  men  who  are  iucapable  of  giving  instruction, 
or  who  have  not  practice  enough,  or  who  trou- 
ble themselves  about  their  clerks  no  further 
than  in  persuading  their  friends  out  of  a  pre- 
mium, by  a  decent  attention  to  them  during 
the  "  month's  triaL"  In  such  cases,  how  can 
a  young  roan  be  prepared  to  pass  a  public 
examination }  No,  Sir,  bofore  it  be  iiistituted, 
public  lectures  should  be  established,  at  which 
every  practitioner  should  be  compelled  to  send 
bis  clerks ;  or  there  should  be  some  other  ge- 
neral and  public  mode  of  educating  these  indi- 
viduals, (as  in  the  case  of  surgeons)  if  they 
are  to  to  undergo  a  public  examination. 

But  it  seems  almost  impossible  that  attor- 
neys, who  unite  in  their  practice  t^e  three 
professions  of  Law,  Equity,  and  Conveyancing, 
besides  Bankruptcy,  can  be  ever  verv  deeply 
versed  in  any  particular  branch.  The  innu- 
merable points  of  practice  which  distract  their 
attention  make  it  quite  impossible  ;  and  1 
fear,  therefore,  that  the  proposed  examination 
will,  after  all,  turn  uut  a  mere  matter  of  form. 
If  it  does  not,  however,  it  must  needs  be  very 
severe,  because  so  extended ;  and  I  think  pro- 
per notice  should  be  given,  so  as  to  allow  time 
tor  preparation  for  any  examination  that  may 
be  imposed,  else  parties  who  are  nowise  en- 
titied,  and  to  whom  it  is  important  to  be  ad- 
mitted, may  find  themselres  excluded  for  a 


time,  because  they  may  be  unwilling  to  run 
the  risk  of  meeting  an  unknown  investigation 
of  their  acquirements  without  (in  the  language 
of  the  schools)  'cramming'  beforehand.  By 
such  means  an  individual  might  be  a  severe 
sufferer  in  his  prospects. 

Lastly,  Sir,  1  would  enquire  who  are  to  re- 
munerate the  examiners?  Surely  not  tiiose 
who  have  already  paid  120/.  to  government, 
besides  the  usual  premium  of  300  guineas  for 
the  honor  of  five  years  unremunerated  labonr, 
and  who  yet  have  to  pay  between  30/.  and  40/. 
to  obtain  their  admission.  I  should  think  it 
could  not  be  so— it  would  be  *  too  had.' 

Having  a  great  regard  for  the  rising  gene- 
ration of  our  profession,  with  many  of  whom 
I  am  upon  terms  of  friendship,  I  have  been 
induced  to  trouble  you  with  these  few  remarks. 
An  Attorney. 

Sir, 

Seeing  that  it  is  intended  to  suhjcct  every 
person  applying  for  admission  on  the  Rolls  lo 
an  examination,  allow  me  to  suggest  to  vou 
the  propriety,  as  well  as  justice,  of  publishing 
as  early  as  may  be,  the  nature  of  the  exami- 
nation which  they  must  undergo ;  whether  it 
will  be  confined  to  some  of  the  leading  text 
books  in  each  department,  or  to  the  more  mi- 
nute and  intricate  machinery  of  the  Courts. 
This,  1  think,  those  who  are  about  to  apply, 
have  a  right  to  require  as  early  as  possible, 
that  they  may  at  least  prepare  themselves.  I 
have  been  articled  in  the  country :  surely  my 
knowledge  of  the  practice  before  magistrates 
at  quarter  sessions ;  in  conveyancing,  &c.  are 
to  be  regarded  as  much  as  the  London  prac- 
titioners' acquaintance  with  the  minutiie  of  the 
practice  at  Westminster. 

I  only  beg  to  suggest  some  attention  to  these 
points ;  but  I  certainly  hope  you  will  not  fail  tp 
render  every  assistance,  by  early  information 
or  otherwise,  in  vour  power,  to  which  the  ju- 
nior members  of  the  profession  are  entitled, 
from  a  work  wliich  has  held  out  so  many  in- 
ducements to  them  to  become  subscribers. 

D.  B.  I. 


GRIEVANCES  OF  THE  PROFESSION. 


COMMISSIONERS  FOR  SWEARING  AFFIDAVITS. 

Sir, 
Considering  that  the  public  offices  are  daily 
shut  for  many  hours  during  the  day,  and  that 
the  profession  and  the  public  are  constantly 
Buffering  great  inconvenience  in  attending  from 
the  most  distant  parts  of  the  metropolis,  to 
make  affidavits  at  the  public  office  in  Chan- 
cery, and  before  other  constituted  authorities 
in  the  Courts  of  Common  Law,  it  has  occurred 
to  roe  that  a  few  commissioners  of  respect- 
ability might  be  appointed,  residing  at  the 
most  distant  parts  of  the  metropolis,  or  within 
the  Bills  of  Mortality,  to  take  such  affidavits. 
I  feel  assured  that  the  profession  and  the  pub« 
lie  in  general  would  be  much  relieved  by  some 
such  arrangement.  Beta. 
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SELECTIONS 
FROM  CORRESPONDENCE. 


SVXMIMO   ATTEMDANCS   IN    SQLICITOBS' 
OFVICIS. 

Sir, 

Allow  me  to  call  your  attentioD  to  a  grievance 
which  is  very  ffenendfy  complained  of>  and  I 
cannot  hdp  thmkipg,  wi|^  much  reason. 

It  was  the  (practice  in  m^t  attorneys'  ofllces, 
I  betiere,  ttiiil  very  latsly»  to  reqaire  the  atr 
tendance  of  their  clerks  from  nine  o'clock  in 
the  morning  until  nine  at  night,  during  term, 
and  eight  at  night  in  the  vacation :  the  extra 
bonr  miving  arisen,  I  understand,  frbm  the 
evening  business  at  the  Rolls  requiring  ad- 
ditional attendance.  In  many  respectable  offi- 
ces, however,  the  evening  attendance  of  their 
clerks,  after  six  o'clock,  has  been  dispensed 
with,  owing  to  the  alteration,  not  only  in  the 
evening  business  of  the  Rolls,  but  to  many 
o.her  alterations  in  the  practice,  which  have 
rendered  evening  attendance  unnecessary ;  but 
there  are  still  many  respectable  attorneys  who 
adhere  to  the  old  practice  of  keeping  their 
offices  open  in  the  evening:  and  I  would  hope 
it  is  only  necessary  that  it  should  be  publicly 
noticed,  to  obtain  a  general  alteration.  The 
evening  I)usine8s  of  the  Rolls  has  been  discon- 
tinued. The  Judges  attend  chambers  in  the 
afternoon,  instead  of  evening.  The  business 
which  was  exclusively  devoted  to  the  term,  is 
now  continued  throughout  the  year.  The 
-Chancery  offices  are  alM  open  in  tlieiftemoon, 
especially  the  public  office,  which  is  open,  I 
understand  now,  from  ten  till  four :  for  these 
reasons,  and  there  are  many  others  which  might 
be  named,  I  trust  the  other  respectable  mem- 
bers of  the  profession  ^dll  join,  their  brethren 
in  dispensing  with  the  evening  attendance, 
seeing  that  there  is  now  no  gooa  reason  for  its 
continuance,  and  render  further  observations 
unnecessary,  as  I  do  hope  to  see  the  profession 
and  their  clerks  acting  in  unison  for  the  be- 
nefit and  protection  of  each  other. 

FoRicNsicns. 


coMvnrAKcxnB  PRAoriaiVfl  vmmn  tbb  bah. 

Mr.  Editor, 
A  friend  of  mine,  now  abroad,  halving  k^t 
his  terms  at  Lincoln's  Inn,  purposes  to  return 
in  the  course  of  a  few  weeks,  ana  to  commence 
his  practice  as  a  conveyancer,  for  which  by  the 
way^  he  is  eminentiy  qualified  j  apnse  valiabk 
business  awaits  his  return,  not  amongst  tiie 
solicitors,  but  his  own  connections;  and  as  I 
wish  him  to  stand  rsotos  M.curi&^  with  refer- 
ence to  the  meflsbers  of  my  owa  prafanSatt^ 
having  my  doubts  whetlier  or  not  St  it  caa- 
tomary  for  a  convevancer  to  tnmsad  any  bo* 
siness  vniets  thromgh  the  tMinm  ofn  soiiffitfr, 
I  shaU  fed  particularly  complimentedi  if  ymi 
will  state  what  is  the  practice  in  this  re- 
spect, and  whether  or  not  he  will  be  aUow«d 
to  take  out  his  certificate  on  his  return,  qdit 
that  the  time  of  the  year  is  past  for  taking  o«l 
certificates  generally  ?  A  Souciros. 

[It  is  certdnly  customary  that  the  business 
should  be  sent  through  a  soiidtor.    Eo.jj 


INDEX  TO  WlIiLS  AT  TBI  COMMONS. 

Sir, 

The  Immense  accumulation  of  wills  and  ad- 
ministrations at  the  Commons  during  the  last 
tiiirW  years,  renders  a  search  for  any  consi- 
derable period  one  of  incalculable  toil  and  la« 
hour;  I  wish,  therefore^  through  the  medium 
of  the  Legal  Obsenrer,  to  draw  the  attention 
of  the  proper  authorities,  to  the  necessity  of 
an  improved  Index  belo'g  prepared,  which, 
considering  the  large  profits  ot  the  office,  it 
is  to  be  hoped  wotud  not  be  found  onerous. 

My  proposition  is,  to  have  an  index  made, 
dictionary-wise,  wluch  would  save  Terv  great 
trouble  In  making  searches  in  future.  Indeed, 
I  feel  assured,  on  such  a  plan,  one  tenth  of  the 
time  now  taken^up  woulo  not  be  occuined. 

Civis. 


FKB8  AT  THB  COLLBGB  OF  ARMS. 

Sir, 

Haring  lately  had  occasion  to  make  seven! 
searches  in  the  College  of  Arms,  or  (as  it  is 
perhaps  more  frequentiv  termed)  the  ''HeraMs' 
College,"  I  am  enabled  to  inform  your'i 
spondent  H.  that  the  charge  for  « 
however  longthy,  in  any  one  name^  h  5if.  and 
as  the  officers  in  attendance  are  very  obliging 
in  rendering  their  assistance,  and  in  producing 
for  inspection  the  private  collections  of  pedi- 
grees in  the  college  (which,  though  not  legnl 
evidence,  are  of  great  use  in  leading  to  sources 
of  valuable  information)  without  any  addi- 
tional fee,  the  charge  cannot  be  considered  as 
very  exorbitant. 

The  fee  for  an  extract  is  &$.  for  each  de« 
scent,  whether  the  names  in  a  line  be  numerons 
or  not 

I  think  it  due  to  the  functionaries  of  the 
CoUcjj^e  to  say,  that  on  my  visits  there  I  always 
experienced  from  them  the  greatest  dvility 
and  attention.  F.  H.  h 


ATTBNDANCB  AT  UNDBR^HB RIFFS '  OFFICRS. 

Sir, 

In  reference  to  the  letter  of  J.  C,  I  have  no 
hesitation  In  saying,  that  if  a  writ  be  tendered 
for  execution  to  an  undersheriff,  or  his  cleric 
or  agent,  at  any  time  of  the  day,  he  is  bound 
to  execute  it  forthwith,  and  would  be  answer- 
able for  all  damages  a  plaintiff-  might  sustain 
by  his  refusal—^,  for  instance,  the  flight  ^  n 
defendant  in  the  interim.  He  has  no  right  to 
shut  his  office  up  at  any  time. 

The  subject  of  the  late  extortionate  dnraet 
of  undersheriiis,  of  6«.,  7r.,  and  even  8#.  ibr 
warnmts,  is  now  before  tiie  Coait,'Who  vM  no 
donbt  award  them  a  sum  more  remnncnAhre 
ihan4heir  legal  fee  of  4k/.,  ^aad  lest  exoMteic 


SwpmoK  CqutU  :.  Lord  ChaheeHar't  Ctmri. 
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than  8f.  In  the  iaterun,  I  would  inform  your 
CorretpoDdoit  tbat  4d.  is  all  a  sherift'  can 
charg<e  fur  warrant  and  caption:  and  excess 
of  it  is  illegal ;  and  a  sheritf,  taking  more,  b 
indictable.  Civis. 


PBACriCS  AT  JUDOBIl'  OHAMBBttS.— OBBBES 
FOR  PATUBMT. 

In  reference  to  the  letter  of  "  An  Old  Prac 
dtioner/*  at  to  orders  for  final  judgment  at  f 
future  day, — the  Judge  will  otuy  make  them 
by  consent  of  attorneys  on  both  sides ;  there- 
fore the  practitioner  can  only  be  a  voluntary 
•offerer.  It  might  perhap«  be  advisable  to  re- 
ipster  all  instruments  giving  iudgment  in 
actions  before  the  period  allowed  by  operation 
of  law.  GiYis. 


CIttCULATIMO  LAW  UBBABT. 

Sir, 
Through  the  medium  of  vour  columns  I  beg 
leave  to  suggest  the  great  adv^tage  that  might 
accrue  to  the  law  student,  by  the  establishment 
of  a  ''Circulating  Law  Library/*  as  it  is,  in 
many  instances,  impossible  for  the  young  be- 
ginner to  provide  himself  with  all  die  various 
and  necessary  publications,— which,  by  the 
means  of  a  reasonable  subscription,  may  be 
within  his  reach.  Ttro. 


SUPERIOR  COURTS. 


1.01^  CtmoHor'if  Caitrt 

'VOLUMTAnY    A88I0NMBNT  OF  BONDS. — DONA- 
TIO  M0BTI8   CAU8A.-H3IFT  IMTBR  VIVOS.. 

Bfmdi  amgned  abiolutely,  and  without  eonit- 
deration  Off  the  obligee,  who  was  not  then 
anprehemwe  that  she  was  in  emtremis, 
thcfugh  she  died  soon  a/terwards,held  not  to 
constitute  a  donatio  mortis  causa,  nor  a 
gift  inter  vivos,  as  ugamt  the  oiiigee's 
esecutor. 

This  was  an  appeal  from  the  decision  of  the 
Vice  Chancellor.  Mr.  John  Nathaniel  WU- 
Cams,  being  indebted  to  Mrs.  Mary  Custance, 
n  the  sum  of  340/.,  executed  to  her  a  bond,  |n 
1819,  to  secure  payment  of  that  debt,  with  in. 
ferest.  The  interest  bdng  in  arrear  in  1828,  he 
teeented  toher  anodier  bond,  to  secure  payment 
of  the  further  sum  of  123/.,  with  interest.  In 
1880,  Mrs.  Mary  Custance  being  above  eighty 
years  of  age,  and  bein^  ill  in  bed,  but  not  ex- 
wessing  an?  apprehension  of  immediate  death. 
Bad  these  bonds  produced  to  her  by  Mrs. 
Esther  Edwards,  her  niece,  in  whose  possession 
.  (hey  had  been  for  seme  time,  wrote  the  initials , 
4MMeB:9ipMi  aV*ke  foot  of  j  writing,  endorsed 


on  the  bonds,  and  purporting  to  be  an  assign- 
ment of  all  her  right  and  interest  in  tbem  to 
Esther  Edwards.  This  transaction  took  place 
in  the  presence  of  mtnesses.  Mrs.  Edwards 
took  the  bonds ;  Mrs.  Custaiiee  died  within 
five  days,  having  dnlv  made  her  will,  in  which 
^  appointed  Mr.  Michael  Jones  her  executor 
and  restduarylegatee.  Mr.  Jones,  after  proving 
the  will,  found  among  the  papers  of  the  testa- 
trix a  memorandum  rSerring  to  a  sum  of  428/., 
due  on  bonds  of  M>.  WiUiams  $  and  Mr.  WiU 
liams  having  died  in^l832,  Jones  applied  to 
his  widow  and  perkdnal  representative,  and 
obtuned  payment  of  the  dm  secured  by  the 
bonds,  wiOi  full  interest,  by  giving  Mrs.  Wil- 
Uams  a  bond  of  indemnity  against  any  fdtwe 
claim  by  the  holder  of  the  bonds.  Mrs.  Ed- 
wards applied  to  Mr.  Jones  in  1831,  for  lega- 
cies left  to  her  and  her  children  by  Mrs.  Cus- 
tance, and  then,  for  the  first  time,  Mn  Jones 
heard  of  the  claim  in  respect  of  tiie  bonds.  A 
long  correspondence  ensued  between  the  re- 
spective  solicitors  of  Mrs.  Edwards,  Mr.  Jones^ 
and  Mrs.  WilliamB ;  and  at  last  Mrs.  Edwards 
filed  her  bHl  aguust  the  personal  representa- 
tives of  the  obligee^  stating  the  above  lacU  (and 
others  which  were  denied),  and  praying  that  it 
might  be  dedared  that  the  assignment  of  the 
bonds  to  her  was  o  donatio  mortis  causa,  and 
that  she  was  entitled  to  the  amount  of  them 
from  the  defendant,  or  if  he  had  not  received 
payment  from  Mn.  Williams,  that  the  plaintiff 
might  be  at  liberty  to  use  his  name  in  suing 
Mrs.  Williams  for  the  same.  The  Flea  Ckstth- 
cetlar^  before  whom  this  cause  eame  to  be 
heard,  dismissed  Die  pluntiff 's  biU,  dedaring 
that  her  claim  was  not  good  dther  as  a  mortis 
causa  donation,  or  as  a  gift  inter  vivos,  which 
hist  point  was  made  in  the  argument  before 
him,  but  not  raised  by  the  bill. 

Mr.  Jacob  and  Mr.  Blake,  in  support  of  the 
appeal  from  that  decision.-— The  assignment  of 
the  bonds  by  Mrs.  Custance,  and  the  tradition 
of  them  bv  her,  was  proved  b^  several  wit- 
nesses, ana  cannot  now  be  ouestioned.  Mrs. 
Custance  was  in  eatremis  at  the  time,  although 
neither  she  nor  those  about  her  expressed  anf 
fear  of  death,  and  she  died  in  five  days.  The 
transaction  had  all  the  character  of  a  donatio 
mortis  causa.  But  if  the  Court  should  be  of  a 
different  opinion,  then  the  assignment,  though 
without  consideration,  was  a  valid  ^t  inter 
vivos.  The  relation  between  the  donor  and 
donee  was  a  meritorious  consideration,  suffi- 
cient to  sustain  a  voluntary  gift,  as  against  le- 
gatees who  were  themsdves  volunteers.  The 
contest  here  was  not  with  creditors,  but  ]eg»< 
tees.  Whetiier  regarded  as  a  donatio  causa 
mitrtis,  or  gift  inHfr  vivos,  enough  appeared 
upon  the  pleadings  and  pro6ft  v^  this  causes 
to  induce  the  Court  to  hold  the  defendant  a 
trustee  for  the  plaintiff  in  respect  to  the 
amount  of  these  bonds,  which  he*  admits  he 
received  from  Mrs.  Williams.  They  -cited,  for 
the  purposes  of  their  arguments  in  both  points, 
Lawson  v.  Lawson,^  fFard  v.  Turner,^  Ellison 


a  lP.Wms.44i. 
b2Ve8.sen.431. 
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Sn^perior  Courts:.  Lord CkanceUor ;.  K.  B» Pracike^CoMrt. 


▼.  EWion,^  Ew parte  Ppe^^  Shane  v.  €adog^n,^^ 
Forteicue  v.  Bametif  and  Murray  v.  L&rd 
Siair.9 

Mr.  Kinderiley  and  Mr.  Rhhardi,  in  support 
of  the  Five  ChanceUarU  decision.  It  is  of  the 
essence  of  a  donatio  moriu  causa,  that  the 

fift  should  be  m^de  in  contemplation  of 
eath,^  The  bonds  were  not  delivered  to  the 
plaintiff  in  the  last  illness  of  Mrs.  Oostance; 
they  had  been  long  before  that  in  the  posses^ 
aion  of  the  pi^nt^,  wh^.^id  not  ventureu  to 
produee  them  until  183S,  two  years  after  ^e 
deaith  of  Mrs.  Guatance.  These  circnmstmces 
aafoured  of  fraud.  The  endence  of  delivery 
of  the  bonds  did  not  sustain  the  plaintiff's 
claim  to  them  as  a  donatio  mortis  causa.  Then 
as  to  the  chum  on  the  ground  of  a  gift  inter 
vhfos,  the  memorandum  on  the  back  of  the 
bondbs  was  not  sufficient  to  sustun  that  claim ; 
the  bill  did  not  allege  any  consideraiion  for 
such  a  gift,  and  being  a  voluntary  gift,  the 
plaintiff  gained  nothing  bv  it  more  than  the 
paper  or  parchment  on  which  the  assignment 
was  endorsed.  Courts  of  equity  would  not 
lead  assistance  to  give  effect  to  such  gifts ; 
and  here  the  obligee  herself,  the  donor,  could 
not  l)e  compelled,  if  she  were  alive,  to  make  an 
effectual  assignment  of  the  bond  debt— a  mere 
chose  in  action,  which  could  not  be  recovered 
except  in  her  name.  If  the  obligee  could  not 
be  compelled,  no  more  could  ner  personal 
representative.  Some  of  the  cases  cited  for 
the  appellant  were  not  at  all  applicable ;  some 
were  clearlv  against  her  clum;  and  those  which 
seemed  to  tavoar  it,  were  easily  distiogubhable 
from  the  present  case.  ^The  Fice  Ckaneellor 
had  so  little  doubt  upon  the  questious  in  the 
case,  that  he  dismissed  the  bill  with  costs. 

The  Lnrd  Chancellor,  after  taking  time  to 
consider  the  case,  gave  his  judgment  against 
the  appellant  on  both  points.  It  was  contended, 
that  as  Mrs.  Custance  died  very  soon  after  the 
assignment  of  her  interest  in  the  bonds,  that 
assignment  is  a  donatio  mortis  causa;  that 
sort  of.  gift  takes  effect  only  where  a  person 
being  in  peril  of  death,  gives  a  thing  not  ab- 
solutely, so  that  the  person  to  whom  it  is 
jriven  takes  the  benefit  presently,  but  on  the 
implied  condition  that  if  the  giver  recovers,  he 
takes  back  the  thing  given ;  if  not,  the  person 
taking  it  is  to  have  it.  Looking  at  the  charac- 
ter 01  the  assignment  of  these  bonds,  ooe  sees 
that  Mrs.  Custance  gives  away  in  writing  her 
whole  right  and  interest  in  them;  it  is  an  ab- 
solute assignment,  excluding  all  possibility  of 
resuming  t]be  gift  on  her  recovery.  The  mere 
delivery  of  the  thing  in  the  last  illness,  is 
enough  to  constitute  this  donation.  Writing 
is  not  necessary.  Here  the  writing  deprives 
the  gift  of  one  of  the  essential  characters  of  a 


donatio  mortis  causa, — ^it   nutd^  the    giflK  to 
take  effect  without  waiting  for  the  dea& ;  be^ 
sides  that,  it  is  not  clear  on  the  evidence  that 
Mrs.  Custance  thought    herself  in  peril    of 
death.    But  it  was  contended,  that  if  this  as- 
signment and  delivery  of  the  bonds  were  not 
good  as   a  donatio  'mortis  causa^  they  made 
this  good  as  a  gift  inter  vivos,  and  the  Court 
was  bound  to  lend  its  assistance  to  effectoale 
the  gift.    This  was  a  voluntary  assignment  of  a 
chose  in  action,  which  if  the  donor  were  livtag, 
could  not  be  recovered  execfit  in  her  name. 
!^ere  the  circumstances  such  as  would  bduee 
the  Court  to  compel  the  donor  herself  to  make 
good  the  gift?    The  legal  conveyance  of  the 
money  secured  by  the  bonds  was  not  complete, 
and  the  assignment  was  voluntary ;  in  which 
circumstances  the  Court  would  not  lend  its 
assistance  to  constitute  the  defendant  a  trustee, 
and  the  plaintiff  as  donee,  vl  cestui  gue  trust. 
There  were  several  cases  cited,  as  Lateson  v. 
Lawson,^  Gardiner  v.  Parker,  Sloane  v.  Cado- 
ran,  none  of  which   applied  to  this   case. 
There  was  a  case  which  was  not  cited,  Antro- 
hus  V.  Smith, ^  which  did  bear  on  the  points 
and  the  words  of  Sir  fF.  Grant,  in  his  jodg-. 
ment,  might  be  adopted  in  disposing  of  thi9 
Question.     That  learned  Judge  asks,  where 
tlie  gift  is  to  operate  inter  vivos,  if  the  execu- 
tors have  ever  been  called  on  to  do  anv  act  to- 
perfect  it.    If  the  partv  himself  could  not  be 
compelled  to  effectuate  the  gift,  the  Court  would 
not  compel  his  executor  to  do  so,  in  the  nodon 
of  compelling  him  to  perform  his  testator^* ' 
will.    In  no  case  excep^  a  defective  execution 
of  a  power,  cjr  surrender  of  a  copyhold,  is  an 
executor  called  on  to  perfect  a  uiti  of  his  tea. 
tator.    This  point,  as  to  the  valiaity  of  the  as- 
signment, was  not  raised  by  the  bill ;  but  the 
Court  would  not  oppose  that  defect  to  the 
plaintiff  if  the  gift  was  good.    His  Lordship 
was  bound  to  declare  the  decree  of  the  Ftce 
Chancelhr  good  on  both  points,  and  the  s^peal 
must  be  dismissed  with  costs. 

Edwards  v.  Jones,  at  Westminster,  January 
19  and  23, 1836. 


c  6Ve8.656. 

<»  18  Ves.  140. 

«  Sugd.  Ven,  &  Pur.  App.  24,  p.  825. 

f  SlVfyl.  &  Keen,  36. 

t  2  Bam.  &  Cressw.  82. 
■  ^  Roper  on  Leg.  3 ;  See  Tate  v.  Hi6bert,  2 
Ves.jun.  111. 


Hittjit'if  SSnic^  9tsctt»  Caurt. 

NECB881TT  OF  PERSONAL  SBRVICB  OF  EULK.— 
ENLARGEMENT. 

The  Court  urill  not  make  a   rule  ahsohtia 

frhich  has  not  been  personally  served;  but 

if  it  apoears  that  the  person  who  is  to  be 

served  keeps  out  of  the  wau^  the  Court  wUl 

grant  an  enlargement  of  the  rule. 

This  was  a  motion  to  make  a  rule  absolute 

for  an  attachment  against  the  defendant  in 

this  cause. 

It  appeared  from  the  affidavits,  that  a  rule 
for  the  attachment  had  been  obtained,  and 
every  means  had  been  taken  to  serve  the  de- 
fendant  personally  with  a  copy.  These  efforts.* 
however,  had  not  been  attended  with  success. 


i  3Madd.  184. 


)  12Vc8. 39. 
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and  it  was  believed  that  the  defendant  kept 
out  of  the  way  to  prevent  hia  bmng  served.  A 
case  was  now  pointed  out,  where  the  Court 
had  acted  upon  the  service  of  a  role  ni$i,  which 
WM  not  personal. 

PoUeion,  J.  thought  that  the  Court  could 
not  proceed  unless  the  rule  %vas  personally 
served.  In  the  caae  cited  the  personal  service 
was  waived. 

An  application  was  then  made  that  the  rule 
miffht  be  enlarged. 

M«de  tnltgeit.'^Roipk  t.  Lmng,  H.  T. 
1836.     K.  B.  P.  G.  .1  i 


MON-COMFLIANCB    WITH    TBK  TJSRM8   OF  AV 
AWARD. — ^ATTACHMENT. 

The  teruu  of  an  ateard  not  having  heen 
iirictly  complied  with,  the  Court  will  grant 
a  rule  fur  an  attachment. 

This  was  an  application  for  an  attachment 
for  the  non-performance  of  an  award. 

It  appeared  that  an  action  of  trespass  was 
brougnt  by  the  plaintiff  aj^ainst  the  defendant 
for  building  a  wall  on  his  close.  The  cause 
was  referred  to  an  arbitrator,  who  awarded 
tint  the  wall  was  built  to  the  extent  of  four 
feet  on  the  plaintiffs  ground,  and  directed 
that  damages  to  the  amount  of  20/.  should  be 
paid  to  the  plaintiff  unless  the  wall  was  re- 
moved within  a  month,  in  which  case  1/.  only 
should  be  paid.  The  terms  of  this  award  had 
not  been  complied  with,  the  wall  not  having 
been  removed  until  after  the  explrktion  of  the 
period  pointed  out. 

Patteion,  J. — ^Has  the  wall  been  removed 
now? 

An  answer  was  given  in  the  aflSrmative. 
Notice  was  given  to  the  defendant,  who  then 
caused  the  wall  to  be  removed,  but  not  until 
the  20/.'  had  become  due. 

Pattesott,  J.    You  may  take  a  rule. 

Rule  granted. — Sherwin  v.  Chambers,  H.  T. 
1836.    K.B.  P.C. 


CO&RECTTOK     OF    RULE     OF    FORITBR    TERM. 
— CAUSE.  OF  AFFLICATION. 

The  Court  will  grant  a  rule  to  eet  aside  a 
portion  of  a  rule  of  a  former  term,  if  the 
circumstances  which  give  rise  to  the  ap- 
plication occur  in  the  cause  and  in  court. 

This  was  amotion  for  a  rule  calling  on  an 
attorney  of  this  Court  to  shew  cause  why  a 
daote  shonld  not  be  expunged  from  a  rule 
which  had  been  obtained  by  him,  and  why  the 
mplicant  should  not  be  permitted  to  act  as 
she  would  have  done  if  the  clause  had  never 
been  introduced  into  the  rule. 

It  appeared  that  the  attorney  had  been  am. 
ployed  by  the  applicant,  and  had  arrested  her 
pending  the  taxation  of  some  bills  of  costs. 
Tliis  course  was  illegal;  and  on  application 
being  made  to  the  Courts  she  was  ordered  to 


be  discharged  out  of  custody.  A  subse^ent 
application,  however,  was  made  to  the  faH. 
Court  of  King's  Bench,  to  rescind  that 
order,  which  was  dismissed ;  but  a  clause  was 
inserted  in  the  rule,  that  an  action  which  had 
been  commenced  against  the  attorney  should 
be  discontinued.  It  appeared^  that  the  ap- 
plicant was  arrested  for  800/.,  and  the  writ, 
was  indorsed  for  900/. ;  but  subsequently,  on 
the  taxation  of  the  bills,  it  was  found  tlwt 
360/.  only  was  due.  -Thtts,  theapplicant  had  not 
only  been  arrested  witiout  a  rignt^  but  she  had . 
also  been  arrested  ^Tor  a  sum  much  greater 
than  that  which  waa  really  due;  and  itwast 
submitted,  that  she  ought  to  be  allowed  to  pro- 
ceegwith  the  action,  for  the  purpose  of  re*, 
covering  damages  for  these  proceedings,  t 

Patteson,  J.-^My  doubt  u»  whether  the 
Court  can  interfere  now  to  correct  a  rule- 
made  in  a  previous  term. 

It  was  submitted,  tbat  circumstances  on 
which  the  application  was  made  were  fresh,  and 
had  arisen  in  Court.  The  present  application 
was  made  chiefly  out  of  deference  to  the 
Court.  The  action  which  had  been  com- 
menced mi^ht  have  been  discontinued,  and 
a  fresh  one  brouffht. 

Patteson,  J.— You  may  take  a  rule  to  shew 
cause  next  term. 

Rule  to  shew  cwMt.-^-Ea parte IiaUs,H.  T. 
1836.    K.B.P.  C. 


IMTERPUIADSR    ACT.  -^  SHERIFF.  —  UKBRR« 
SHERIIff .—  COI^iraiON.—- Clif  niANT.-^  »• 

DBMNITT.  .  « 

fFhere  it  appears  on  the  discussion  of  a  rule 
obtained  by  the  sheriff  under  the  provisions 
of  the  sixth  section  of  the  I  &■  2  IF.  4.,  eJ 
68.  {the  Interpleader  Jet),  that  the  under- 
sheriff  is  the  plaintiff^  in  the  action  in  which 

'  the  writ  of  execution  has  been  issued  and 
executed,  the  Court  will  not  interfere  to 
relieve  the  sheriff  under  the  act,'  although^ 
the  sheriff  himse{f  swears  in  the  usual  way, 
that  he  does  not  collude  with  either  the  exe- 
cution creditor,  or  the  claimant  whom  he 
seeks  to  bring  btfore  the  Court,  for  the  ad- 
justment of  their  respective  claims  on  the 
property  seixed. 

In  this  case  a  writ  of  execution  had  been 
issued,  by  the  phuntiffin  the  action,  and  the  she- 
riff,  to  whom  It  had  been  directed,  seixed  under 
its  authority  certain  goods.  To  these  a  third 
person  laid  claim.  An  application  was  then 
made  to  this  Court*  under  the  sixth  section  of 
the  Interpleader  Agt,  to  obtain  the  usual  reli^ 
awarded  under  the  provisions  of  tiiat  statute* 

Counsel  appeared  both  on  behalf  of  the  exe- 
cution creditor  and  of  the  claimant  on  tiie 
goods  seized. 

The  attention  of  the  Court  was  then  called  , 
to  the  names  of  the  under-sheriff  and. of  the 
plaintiff  in  the  action.  The^  were  found  to  be 
the  same.  From  all  the  amdavits  produced,  it 
appeared  that  they  were  one  and  the  same 
person. 
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'  PMeson^  J.  (before  whom  tlie  cnse  came")  was 
of  opinton,  that  the  under-sherti'  beinjar  the 
plaintiff  in  the  action,  the  act  of  parlinmeot  did 
not  extend  to  the  case. 

His  Lorddup'8  attention  was  then  drawn  to 
the  language  of  the  affidavit  made  by  the  she- 
riff himself,  "  that  he  did  not  collude  with 
either  party." 

•  Pmtieton,  J.  thouffht  that  fact  made  no  dif- 
Imnce,  If  he  was  mdemo^ed  he  was  not  en- 
titled to  reUef.  Here  hft  jnust  be  considered 
as  indemnified  by  bis  ttiidfir-«heriff»  as»  If  «ny 
thing  were  4one  wrong  by'him  or  hi*  ottcera, 
Ik  would  be  borne  hannless. 

It  afterwards  appeared  that,  aithoii|^  of  the 
same-name,  theplaintiff was  not ideiittcal  with 
the  under-sherlir 

The  rule  was  then  disposed  of  on  terms 
nmed  on  and  sancttoned  by  the  Gourt,  the 
sheriff  bemg  relieved. 

Rdle  accordhigly.— 0«l^  v.  B^wer,  H.  T. 
1836<    K.B.PrC. 


BMALL  DinTOB.— EXBOUTIOBr.— DEUT.— DA- 
'  MAGBS.— COSTS.*— PRACTICE. — MOVBT   OB- 
MAMD. 

AUhmigh  the  sum  for  which. a  defendant  has 
.  .remnmed  twelve  wwnths  tn  eaeemtifm^  ew- 
ceeds  20L  by  the  one  shUllnff  dumagee  in 
an  action  of  debt,  he  it  entitM  to  his  diS" 
charge  under  the  48  Geo.  3.  c.  123.  s.  1, 
the  eaceu  befond  that  sum  only  constituting 
£OstS'aecording  to  the. practice  ^th€  Court, 
smd  costs  being  esfcM^  if  the  language 
qf  the  statute  f^m  furming  a  grtmnd  qf 
farther  detention. 

This  was  an  application  to  discharge  the  de- 
fendant oat  of  custody  under  the  48  Geo.  3.  c. 
123.  Cthe  Small  Debtors'  Act),  the  defendant 
having  remained  in  execution  for  twelve  succes- 
dve  calendar  months  for  a  sum  of  money  not 
exceeding  20/. 

From  the  affidavits  it  appeared,  that  the  case 
in  which  the  defendant  iras  detsined  was  an 
acdon  of  debt.  Judgment  by  default  had  been 
suffered*  and  a  verdict  for  one  shilling  da- 
mages found  in  favour  of  the  plaiotiff.  The 
debt  itself  amounted  to  201.  exactly. 

The  question  was,  whether  the  additional 
shilling  for  damages  in  the  action,  which  thus 
made  uie  amount  of  the  sum  for  which  the  de- 
tention took  p\tt  exceed  the  sum  of  20/.  men- 
^ioned  in  the  statute,  was  to  be  considered  as 
taking  the  case  out  of  the  statute.  The  words 
of  it  were  "  debt  or  damages.** 

In  fovour  of  the  application,  it  was  contend* 
ed,  tiiat  the  one  shilling  dahiages  was  a  mere 
matter  of  form,  and  not  constituting  either  • 
substantial  debt  or  damag^es  within  the  mean*, 
ing  of  the  set.  In  practice  it  was  consider- 
ed on  taxation  as  mere  costs,  and  accordingly 
Udded  to  their  amount  in  settling  the  sum  to 
tvhich  the  plidntiff  is  ultimately  endtled. 

In  opposition  to  the  rule  it  was  submitted^  that 
Ae  statute  having  mentioned  '*  debt  or  da- 
fm^es/'  roust  mean  that  the  amount  of  dama- 
ges should  be  added  to  the  debt,  as  in  the  case 


of  Interest,  which  the  Court  had  held  to  Ik  da 
majy^es,  when  uot  expressly  foriruog  a  term  of  m 
contract.  There  where  the  amount  of  intemst 
and  principal  exceeded  20/.  the  Court  hdd  tlie 
defendant  not  to  be  entitled  to  his  dlsdur^ge 
under  the  statute.  The  sum  of  20^  having 
been  fixed  by  the  act  of  parliament,  the  extant 
of  excess  must  be  imauiteriai.  T%t  defendaat, 
it  was  therefore  with  some  confidence  submit- 
ted, was  not  entitled  to  Ids  dlsehaif^e. 

Patteson,  J.  thoud&t  the  exeess  of  one  shil- 
ling in  the  aetton  of  debt  was  ia  mere  matter  of 
form;  and  as  it  was  considered  by  the  praetieB 
of  the  Court  as  costs,  the  case  was  within  tlw 
meaning  of  the  act  of  parliament. 

Rule  absolute.-— /'orwr/v  v.  Smith,  H.  T. 
1836.    K.B.P.C. 


eammtm^Uni. 

8LANOBB.  —  MUUiIGIOnS  PLBA.  — TKUTH  OV 
ALLBGBD  SLANDBEOUB  W0RO8. — BFBCIAIi 
J>AlCAGB.i—]>BM0Bn8IL 

The  plea,  in  answer  to  [a  declaration  seS^ 
ting  forth  the  maUciims  use  of  slander- 
aus  words,  not  denying  the  malice,  hsti 
merehf  asserting  the  truth  of  the  wards, 
held  bad,  on  demurrer. 

in  an  action  for  slander,  where  words  are  im 
themseltfes  actionable,  an  allegation  ^  spC'- 
cial  damage  is  improper  and  bad. 

This  was  an  action  for  slander.  Hie  de- 
claration sei^ont  the' words  complained  ef, 
with  the  usfial  statement  of  the  ptaiotiff's 
good  character^  and  that  th6  words  were  used 
falsely  and  maliciously  to  divers  snbjects  of 
the  realm,  with  intent  to  injure  the  plaintifr 
in  the  way  of  his  business  and  trade  of  a  ha- 
berdasher hnd  draper.  There  was  also  a 
count  setting  out  a  special  damage.  The 
first  plea  in  answer  to  this  was.  Not  Otiilty. 
The  second,  that  the  defendant  was  a  linen 
draper,  and  that  the  person  to  whom  the  al- 
leged slanderous  words  were  publisfaed,  was 
also  a  hosier  and  haberdasher^  and  having  oe- 
casion  to  inouire  into  tiie  solvency  of  the 
plaintiffs  affairs,  applied  to  the  defendant, 
believing  that  he  could  dve  him  the  required 
information.  In  replv,ne  **  spoke  and  pub- 
lished the  words  eomplaiaed  of,  as  he  lawndly 
ought,  the  same  being  a  confidential  commn- 
nicatioB  to  the  said  ^person  pointed  out,  and 
he  firmly  believing  the  same  to  be  true.*' 
The  plea  concluded  with  a  verification.  The 
third  plea,  as  to  the'-lpecial  damage^  tsareraed 
the  aHegadon  in  the  dedaration.  To  this  a 
demurrer  was  entered,  aligning  as  a  eaaae, 
tiiat  liie  matttts  pleaded  were  no  bar  if  the 
words  were  sp<»3eii  malicieosly;  tiuit  Ibe 
plea  was  bad  if  it1||mitted  the  mdice^  and 
amounted  to  the  .gmlU  issue,  if  it  iieeaaM 
argumentative,  by  denying  the  maliee;  in 
which  case  also  it  shoula  have  cenoiuded  to 
the  country.  Also,  Ihatthe  plea  did  not  saf- 
ficiently  deny  the  grievances,  or  eoafsss  and 
wM  them ;  also,  t)|M  the  pita  took 
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from  te  coDSideratiiA  of  the  jury  the  qoestion 
9i  nudke^  Although  the  real  cause  oi  action 
cooflisted  in  the  malice,  or  it  was  a  suhstan- 
tiire  part  of  it ;  also,  that  the  plea  did  not  an. 
tfirer  the  whole  declaration,  &c.  Demurrer 
to  the  third  plea;  that  special  dama^ce  had 
nothiofi^  to  do  with  the  action,  and  that  the  de- 
fendant could  not  plead  to  dama^  alone, 
thai  not  l>eing  a  cause  of  action,  nor  divisible 
from  the  rest  of  tlie  grieirances. 
'  U  WW  now  eahmitled»  in  support  of  the  de- 
vmman,  that  the  pleaa  were  bad,  for  the  res- 
sons  pointed  out  -  The  mlicioos  speakinl^ 
was  a  necessary  allegation  in  the  declaration 
in  an  action  of  the  present  description ;  and 
the  second  plea,  in  disclosing  curcumstances 
which  rebutted  the  legal  presumption  of  ma- 
lice, evidently  amounted  to  the  general  issue. 
It  was  therefore  bad.  Hie  plea,  m  answering 
a  part  only  of  the  declaratiott»  waa  also  bad. 
It  was  no  answer  to  the  declaration,  to  shew 
that  the  words  had  been  spoken  to  one  only, 
instead  of  to  many  persons.  With  regard  to 
the  plea  as  to  special  damage,  it  must  be  held 
bad,  as  it  was  not  the  psi  of  the  action. 

On  the  other  hand  it  was  now  urged,  that 
tfueallegaiwnof  the  malice  was  imnecessary 
If  the  words  were  stated  to  be  wrongfully  ut- 
tered, in  which  case  tiie  malice  would  be  in- 
ferred by  law,  from  the  publication  of  the 
slanderous  matter.  The  second  plea  did  not 
amount  to  the  general  issue ;  hut  even  if  it 
did,  it  did  not  follow  that  the  matters  which 
might  be  given  in  tlvidence  under  that  plea, 
should  not  be  specially  pleaded*  A  case  was 
alluded  to,  where  it  was  held  that  the  words 
not  behig  used  in  the  malicious  sense  im- 
puted, any  matter  m  justification  mij^ht  be 
given  under  the  general  issue ;  or  it  might  be 
apeoially  pleaded,  if  by  confession  or  avoid- 
ance it  «hewed  that  the  matter  was  not  action- 
able. It  was  contended,  therefore,  that  a 
defence,  although  amounting  to  thegenend 
isane,  might  be  specially  ideaded.  The  plea, 
it  was  also  urge<l,  answerea  the  whole  dedara- 
lion.  If  the  plaintiff  intended  to  rely  on  the 
allegation  of  the  words  having  been  spoken  to 
many,  he  should  hAve  new  assigned.  It  had 
baeaheld  in  ao  action  of  tremss,  thatapkintiff 
haviog  alleged  a  staying  of  Ihreo  weeks,  but 
the  defendant  in  his  plea  justifying  as  to  one 
daj,  the  phdntiff  must  new  assign  the  excess, 
if  intending  to  rely  on  that  point.  It  was  ad- 
mitted that  the  third  i>lea  could  not  be  sup- 
ported, and  that  point  was  consequently 
abandoned. 

In  reply,  it  was  suggested,  that  the  ouestion 
was,  not  whether  the  slaaderous  words  wfire 
true,  but  whether  they  were  lawfully  spok^, 
and  without  malice. — Cvr.  adv.  nuU, 

Tindal,  C.  J.  in  giving  judgment,  observed, 
dMt  the  allegation  of  the  special  damage  was 
immaterial.  If  the  phdntiff  proved  it,  he  might 
recover;  but  if  not,  he  might  still  recover  the 
common  damages.  The  points  relied  on  with 
regardto  the  second  plea,w0re,  thatitamounted 
to  the  general  issue,  and  that  it  did  not  suf- 
Acientiy  negative  -the  use  of  the  words  with 
HMdice.     (m  the  latter  point  the  ^ea  vras 


clearly  insufficient,  and  no  notice  need^ero- 
fore  be  taken  of  the  former.  On  the  plea, 
therefore,  the  defence  intended  -to  be  sH  up 
was,  that  the  words  were  used  at  a  time  when 
the  exigencies  of  society  reqmred  it.  Ko 
doubt,  where  sudi  a  commanioition  mpeared 
necessary,  the  law  would  bold  it  to  beinno* 
cent,  and  would  not  give  the  plaintiff  any 
right  of  action ;  but  on  the  right  to  make 
such  a  communication,  the  existence  or  non- 
existenoe  of  tha  Ib^ee  must  depend.  The 
question  on  the  plea^was,  whether  the  denud 
of  the  malice  shouM'noC  have  been  set  oat} 
It  neither  denied  the  malice,  nor  alleged  that 
the  alleged  slanderous  vrords  were  used  hvnd 
fide^  which  would  hnve  amounted  to  a  denial  i 
but  all  that  it  sud  was,  thitthe  defendant 
bdieved  the  words  to  be  true.  This  was  a 
denial  of  one  ground  only  f  and  if  it  coidd  he 
proved  that  the  defendant  knew  the  words  to 
be  untrue,  that  would  have  been  conclusive 
evidence  of  the  malice.  The  use  of  the  words, 
however,  might  have  been  malicious  on  other 
grounds ;  and  consistentiy  with  the  plea,  the 
defendant  might  have  sought  out  the  momeat 
for  publishing  the  slander^  Theae,  and  dl 
other  grounds  of  alleged  malice,  however, 
might  nave  been  (excluded  by  its  express  de- 
nial, on  an  allegation  that  the  words  were 
spoken  bond/itk  ;  and  the  absence  of  that  al* 
legation  in  the  ]dea,  and  of  the  denial  of  the 
malice,  was  fatal  Judgment  must  therefore 
be  entered  for  theplidntiff  on  the  second  and 
third  pleas. 

Judgment  for  the  phdntiff.— iS^iM  v.  Ha- 
moi^CF.   H.T.106.'  ' 
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Thursday     -       -  18  |  Petitions  &  Motions. 

Pleas,  Demurrers,  & 
Exceptions  to  An- 
swers, Further  >I>i- 
.  reetioas  and  Ex- 
eeptiona  toBeparta 
in  Causes  original- 
\j  heard  before  the 
*  Lwrd  Ckirf  Baron. 


Friday 


19  i 
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Noieaqf  ike  Week. 


Sfttunlay  -  -  20 
Monday  -  -  22 
Thursday      -       -  25  |  Petitions  &  Motions. 

Mr.  Baron  Alderson  will  also  hear  unopposed 
Petitions  and  Motions^  at  the  Sitting  of  the 
Court,  every  day  he  sits. 


London  Adjournment-day,  Monday,  15th  Feb- 
ruary, 1836. 


NOTES  OF  THE  WEEK. 


Notices  have  already  been  ^ven  in  Par- 
liament, of  the  following  intended  alterations 
in  several  departments  of  the  law. 


BCCLBSIAaTICAL   COURTS. 

To  consolidate  the  Ecclesiastical  Courts. 
TAe  Lord  Chancellor. 


CHAyCBBY   REFORM. 

With  a  view  to  the  intended  measure  of 
Chancery  Reform,  returns  have  been  order- 
ed by  the  House  of  Lords,  on  the  motion  of 
the  Lord  Chancellor,  of  the  number  of  Bills 
filed.  Causes,  Further  Directions,  Pleas,  and 
Demurrers  heard,  and  of  Re-heaiings  and 
Appeals,  torn  the  year  1750  to  the  present 
time,  distinguished  into  particular  periods. 


liotuu  at  Ccnmnonir. 

JLiW  OF  COPTHOLnS. 

A  Bill  to  feicilitate  the  Enfininchisement 
of  Copyholds.     Attorney  General. 

Bill  to  amend  the  Law  relating  to  Lands 
held  by  Copy  of  Court  RolL  Attorney  Ge^ 
neral. 

Bill  for  abolishing  Customary  Modes  of 
Descent,  and  for  the  Commutation  of  He- 
riots.     Attorney  General, 

Bill  for  ascertaining  the  Boundaries  of 
Manors  and  Lands,  when  such  Boundaries 
are  confused  or  imkaomi.  Attorney  General. 


BSCHBAT. 

Bill  for  the  Amendment  of  the  Law  of 
Escheat,  and  the  Law  relating  to  Terms  of 
Years  to  which  persons  dying  intestate  aAd 
without  kindred  shall  be  entitled  at  Law  or 
in  Equity.    Attorney  General. 


MUNICIPAL  CORFORATIOVS* 

Bill  to  etplain  and'mmend:an  Act  paaaed 
in  the  last  Session  of  Parliament  for  the 
Regulation  of  Municipal  Corporations  in 
England  and  Wales.    Attorney  General. 


LAW  OF  BLBCTIOKS. 

Bill  for  the  more  effectual  Registration  of 
Persons  entitled  to  vote  in  the  Election  of 
Members  to  serve  inPisrHament  in  Eng^d 
and  Wales.    Attorney  General, 

Bill  to  regulate  the  Expenses  of  Elections 
of  Members  to  serve  in  Parliament  for  Eng- 
land and  Wales.    Mr.,  Hume. 

Bill  for  the  Registration  of  Electors  in 
England  and  Wales.    Mr.  Elphinetone. 

Bill  to  render  the  Register  of  Electors 
final,  and  to  amend  and  explain  certun  Pro- 
visions in  the  Reform  Act.  Mrs  S^him* 
stone^ 


LIBBL. 


Bill  to  aibend  the  Law  of  Libel. 
O^Connell. 


Mr. 


PAROCHIAL   RBOISTRATIOy  AND   MARRZAOBS. 

Bill  for  Registration  of  Births,  Deaths, 
and  Marriages.     Lord  John  Russell. 

Bill  for  the  Celebration  of  Marriage. 
Lord  John  Russell. 


TITHES. 

Bill  for  the  Commutation  of  Tithes  in 
England  and  Wales.    Lord  John  Russell. 


ALIBNS. 


Bill  for  the  R^^tration  of  Aliens. 
John  Russell. 


Lord 


CRIMIXAL   LAW. 

Bin  givingPrisoners  full  Defence  byCoun* 
sel  and  Attorney.     Mr.  Ewart. 

Bill  to  amend  the  Law  relating  to  Ofiences 
against  the  Person.    Mr.  Jervis. 


TURNPIKB   ROADS  AKD   RAILWAYS. 

To  move  the  following  resolution  as  a 
standing  order : 


Circuiti  of  the  Judgn,^  AmwevB  to  (h»rie8. 
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That  when  any  Railway  shall  cross  any 
Turnpike  Road  or  Highway,  cither  such 
Turnpike  Road  or  Highway  shall  be  carried 
over  the  said  Railway,  or  the  said  Railway 
shall  be  carried  over  the  said  Turnpike  Road 
or  Highway  by  means  of  a  Bridge.  Mr, 
Potter. 

Bin  to  authorise  the  Consolidation  of  the 
Trusts  in  Tunqnke  Roads,  in  that  part  of 
Great  Britain  caUed  England.    Mr.  MmUe. 


From  the  preceding  lists  it  will  be  ob- 
served, that  the  projected  alterations  in  the 
Law,  which  chiefly  concern  the  Profession, 
are  those  relating  to  the  Court  of  Chancery, 
the  Iaw  of  Copyholds,  and  the  Ecclesiasti- 
cal Courts.  We  expect  to  obtain  early 
copies  of  these  Bills.  The  Attorney  Gene- 
ral appears  already  to  have  his  hands  suffi- 
cientiyfull,  and  perhaps  will  leave  other 
and  more  objeclioti^le  altenlions  to  a  fitter 
opportunity. 


CIRCUITS  OF  THE  JUDGES. 


SPRING 

CIRCUITS. 

18». 

NOVTHSBM. 

HOMB. 

MlDLAJCO. 

Norfolk. 

WSSTSRN. 

Oxford. 

N.Walm. 

S.  Walbs. 

Ld.  Denman 
B.  Parite. 

LCJ-llndal. 
J.Vaughan. 

Ld.  Abinger 
J.Bosanquet 

J.Park. 
J.Gaselee. 

J.  Littledale 
B.  Bolland. 

B.  Alderson. 
J.Williams. 

B.6uw«?y. 

J.Colerklge. 

Wedn.  Feb.  34 
Saturday      27 
Monday       2B 
Tues.     Mar.I 
Wednesday  2 
RridaT           4 
Saturday       6 
Monday        7 
Tueaday        8 
Thorsday     10 
Friday         11 
SatiJaay      12 
Monday       14 
Wednesday  16 
Thnnday     17 
Vriday         18 
:<aturday      19 
Monday       21 
Wednesday  23 
Thursday     24 
Friday         25 
Saturday      'M 
Monday       28 
Tuesday      29 

Satur.    April  2 

York  a  city 

Pnrham 

-C&umn 
Carlule 

Appleby^ 
Lancaster 

Uverpo^l 

Hertford 
Chelmsford 

nJdstone 

Lem 

Kingston 

Northaznp. 
.       [ton 

Oakham' 
Lincoln  and 
-      [city 

Nottingham 
[and  town 

Derby 

Uiceaterk 

[B. 

Coventry  U 

[Warwick 

Aylesbury 
Bedford' 

HnntinKd*n 
Cambridge 

Btt^St.Ed. 

Norwich  & 
-     rciiy 

Winchester 

Salisbury 
Dorchester 

Exeter  k 

•       • 
Launceston 

-       • 

Tannton 

Reading 
Oxford 

Worcester& 
-      [city 

Stafford 

Hereford 

Monmouth 

Oloncester 
C&tclty 

Welch  Pool 

Bala 
Camanron 

Beanmaris 
Ruthin 

Mold 

Chester 

Sw^oaea' 

HaTerford- 
[west&town 

Ca^gan 

Carmatthen 

-[Jcboru* 

Brecon 

Pnstelgn 

Chester 

ANSWERS  TO  QUERIES. 

MmSb  of  yro^ertff  nxCtt  €atibtiiumin%* 
DOWSR.— VOL.  10, 143,287,383;  ante,  119. 

The  only  point  in  dispute  between  myself 
anA  my  co-partner  in  opinion  (if  I  may  so  style 
J.)«  and  Z.,  b  tbis :  "  n"  a  subsequent  limita- 
tion of  a  power  inconsistent  with  the  [previous 
limitations  of  the  fee"  ?  Z.  is  of  opinion  that 
it  is;  and  in  support  of  that  vievr,  he  cites 
Gordiiiv.  Bngham,  1  Bos.  &  Pull.  192.  But 
this  case  (if  it  have  anj  heauiug  whatever  on 
this  question),  I  submit  is  no  lonf(er  law.  Lord 
Eldon,  in  Maundrell  v.  Maundreil,  10  Ves. 
248,  said,  "  The  Master  of  the  Rolls  seems  to 
have  relied  upon  the  case,  of  GordHt  v.  Bri^- 
AaWji  a  case  decided  upon  grounds  exceedingly 


Questionable,  that  case  going*  no  farther  than 
this  :— that  the  legal  estate  being  given,  a  mode 
of  disposition  inconsistent  with  the  legal  fee 
cannot  be  added ;  not  applying  to  the  mere 
reservation  and  execution  of  a  power.''  And 
t^am,f,  268,  **  My  opinion  going  along  with 
Cord  Alvanley,  cannot  yield  to  thie  new  doctrine, 
that  a  power  to  appoint  uses  cannot  be  reserved 
to  the  owner  of  /Atf/?^."— See  Moreton  v.  Lees, 
Sugden  on  Powers,  339.  Z.  says  that  being 
possessed  of  the  fee  at  common  law,  the  use 
could  not  be  raised.  In  Rap  v.  Pung,  and  in 
Doe  V.  Jones,  10  B.  &  C.  4o9,  the  purchaser 
was  possessed  of  the  fee ; — the  only  diflference 
being,  that  in  those  cases  the  use  was  first  li- 
mited, and  the  fee  afterwards  given.  In  the  latter 
case  it  was  also  given  until  appointment.  But 
this  only  brings  us  back  to  the  original  ques- 
tion— is  the  limitation  of  an  use  inconsistent 
with  the  possession  of  the  fee  ?    I  think  I  have 
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Answers  to  Queries* 


•atisfflctoiily  ihevm  that  it  U  not.  Jo  the  case 
in  question,  the  fee  was  vested  in  ^.  B.,  and 
he  was  also  possessed  of  a  power  by  which  he 
might  divest  the  fee.  If  the  power  had  been 
riven  to  another,  Z.  admits  it  would  have 
Seen  valid ;  and  it  bemg  established,  as  I  have 
above  proved,  that  llie  fee  and  a  wmr  may 
exirt  in  the  same  person,  it  is  just  we  oune  m% 
thouj^  the  power  had  been  limitMl  to  aoother. 
If  the  power  can  exist  in  the  same  pcnon,  of 
course  it  can,be  exerciaedii  otherwise  itt«ez« 
Istence  would  ke  aaelesei'  Spm, 


I.KOACT  F0«  WIFS'S  SKPARATK  USB.     P.  200. 

1.  Thewordsln  the  will  are  the  best  and  most 
operative  words  that  can  be  used  to  exclude 
the  husband's  clums ;  they  confer  an  absolute 
separate  estate  on  the  wife.  See  Tyir^v. 
Ifope,  2  Atk.  661 ;  Leev.  Primnis^  3  Br.  C. 
C.  381 ;  ffarikp  v.  Ifurie,  5  Ves.  646|  Ejt 
parte  fFrajf,  1  Madd.  376 ;  and  Adamsnn  v- 
Atmifgt^  Coop.  283.  The  property  there- 
lore,  beiI^f  a  separate  estate  in  the  wife^  the 
husband's  assi/pnees  ean  have  no  right  to  it 

QfUDUS. 

[There  is  an  answer  from  another  corres- 
l^ndent,  but  mthout  r^ferong  to  any  authori- 
ties.  Eo.] 

2.  The^point  is  established  beyond  contradic- 
liooy  that  a  devise;  or  bei|nest  may  be  made  to 
the  separate  use  of  the  wife,  independent  of 
marital  control ;  and  this  without  the  direct 
nterveottou'  of  trasteea  :  for  if  necessary. 
Equity  will  consider  theknsband  48 gi^ostee 
for  Ihe -wife.  The  only  point  open  to  consid- 
eration  is>  whether  the  woirds  employed  by  Uie 
testator  are  sufficiently  explicit,  the  cases  re- 
quiring it  to  bre  shewn  that  a  decided  intention 
of  excluding  the  husband's  beneficial  interest 
existed.  Lumb  v.  MUms^  5  Ves.  507.;  Brown 
T.  CUtrke,  8  Ih.  166.  It  has  been  held,  how- 
ever,  that  the  words  <*  to  her  sole  use  and  be- 
nellt,"  gave  to  the  wife  a  separate  estate. 
Adamson  v.  Armiiage,  G.  C^oop.  283;  8.  G.  19 
Ves.  414 ;  Em  wtrle  Rnp,  1  Mod.  199.  See 
the  cases  quoted  in  Powell  on  Devises,  9  edit. 
2S5,  n.  1.  The  words  proposed  liy  "H.  D." 
are  evidently  more  extensive.  It  was  fonneriiy 
held,^  tliat  a  gift  to  the  separate  ose  of  an  un- 
married woman,  would  restrain  alienation,  and 
the  enjoyment  of  the  property  by  any  future 
husband,  AtiHet'son  v.  Anfierson,  2  M.  &  Keen, 
427;  but  it  has  since  been  determined,  that 
such  a  limitation  does  not  alter  alienation  pre- 
viously to  marriage,  and  if  the  property  re- 
mains undisposed  of»  on  marriage  it  will  vest 
in  the  husband  e<tua]ly  with  the  other  interests' 
which  the  wife  may  happen  to  possess.  fFoud- 
meteoH  v.  fFMer,  2  Russ.  &  M.  197  j  Brotm 
▼.  Pocfick,  2  M.  &  K.  189;  Even  the  intervene 
tion  of  trustees  is  unavailing,  I^e»ion  v.  Reeff, 
4  Sym.  141 ;  and  in  Mttisev  v.  Purker,  2  M. 

t?4»1twasheld,  that  limitations  of  this 


&k. 


terminated  with  coverture.         A.  R, 


wii«a.--^iwviToa«Hir.    p.-  200. 

i.  Upon  the  face  of  this  ouestion,  there  is  Mr 
reason  to  doubt  whether  the  testator  left  tke 
property  to  his  surviving  children,  or  to  the 
.  children  living  at  the  death  of  the  wife ;  for  the 
construction  varies  according  to  tiie  pointini^ 
of  the  sentence:  nor  is  this  diflTerence  unim- 
portant ;  for  on  the  one  supposition  all  tbe 
children  bving  at  the  father's  death  would  take 
vested  remainders,  ui  the  other  case  only  con- 
tingent interests.  The  reader  is  not  informed 
what  number  of  children  survived  the  &ther. 
Of  bourse,  if  vested  remainders  were  devised, 
these  interests  on  the  death  of  the  respective 
devisees  would  descend  to  the  surviving  si^^ters 
in  eo-parceny,  and  in  this  case  be  subject  to 
curtesy  in  their  hands.  But  supposing  the  re- 
mainders were  contingent,  then  evidently,  only 
the  daughters  surviving  the  mother  could  take  ; 
and  from  the  words  otlimitation  it  is  imposn- 
ble  to  discover  whether  as  tenants  in  common 
or  as  joint  tenants ;  most  probably  the  former : 
but  if  as  Joint  tenants,  then  curtesy  could  not 
arise,  2  fil.  Com.  183.  Assuming  that  the 
children  took  as  tenants  in  common,  it  is  in- 
dispensable to  a  title  by  curtesy,  that  issue 
should  be  born  during  coverture,  1  Inst.  29  b; 
but  whether  this  conmtion  has  or  has  not  been 
ful611ed,  seems  open  to  doubt.  The  vounger 
daughter  indeed  i»sdd  to  have  died  cnildless, 
but  this  clearly  does  not  preclude  the  possibi- 
lity of  issue  having  been  bom  during  marriage, 
though  none  survive.  Curtesy  is  the  only  title 
under  which  the  husband  can  claim  by  act  of 
law,  and  in  the  present  case  his  ri^ht  to  the 
life  estate  seebs  exceedingly  doubtful. 

A  R. 
2.  The  obvious  reply  it,  that  the  husband  can 
have  no  possible  right  to  retain  the  writinn. 
It  is  difficult  to  im^ne  on  what  ground  he 
can  argue  for  their  retention :  it  cannot  be  on 
thje  ground  of  lieirehip  certainly ;  and  he  has 
no  interest  iu  the  estate  whatever,  though  he 
may  have  a  claim  as  executor  or  administrator 
of  his  wife  for  the  diridend,  against  the  eldest 
daughter,  who  ^is  entitled  to  them,  mth  the 
estate  by  surrivorship,  and  who  might  either 
maintmn  trover,  or  file  a  bill  in  equity  for 
their  production.  W.'F. 


DIBCLAIMBR.      P.  200. 

Observing  a  communication  from  "Tenv- 
ple,"  in  reply  to  N.  M.  B.,  p.  B6,  ««Dii. 
daimer,"  suggesting  the  proper  mode  of 
efiectuating  the  intentions  of  the  testator, 
mentioned  in  N.  M.  B.'s  case,  I  would  ao# 
add,  by  waf  of  illustrating  my  reply  in  your 
number  of  the  9th  Jan.,  p.  183,  my  reasons 
for  preferring  that  opinion,  which,  though 
laconic,  will  Ihope  be  found  corre.ct.    By  my 

Sroposal,  I  should  prepare  a  deed,  to  vniich 
^,  the  son,  and  the  new  trustee  or  trusteMb 
should  be  the  parties.  I  would  in  it  recite  M 
will;  the  death  of  A.  in  restator^s  lifetime ^ 
that  B,  baring  accepted  the  trusts  in  him  re- 
posed«  was  desn^us  of  rdinquishing.  Then 
sbmld  come  the  iqppointment  of  the  new  «iia« 
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tee  or  trasteeB  hy  ibe  son,  to  whom  the  said 
B,  should  convey  the  trust  estates,  relinauish- 
mg  all  his  interest  in  them  to  hina  or  them  ; 
foilo\Ted  by  a  covenant  that  he  had  not  in- 
cumbered.  The  whole  of  tins  deed  might  be 
comprised  Mrithin  20  folios ;  and  by  B,  beinj^ 
made  a  party  in  the  manner  before  mentioneo, 
would  render  a  sepantie  deed  of  disclaimer, 
which  would  be  essential  for  security  in 
"  Temple's"  proposal,  unnecessary.  There 
can  be  no  objection  to  B,'%  taking  the  trusty 
upon  him,  1  should  imagine,  for  so  simple  a 
purpose.  It  would  involve,  him  in  no  resnon-^ 
tibiJiiy,  except  as  to  the  acts,  if  any»  or  his 
under  the  wiu.  In  the  other  case,  the  deed 
of  disclaimer  could  not  be  safely  dispensed 
with;  as  iS.'s  renunciation  would  not  oe  ef- 
fected by  a  mere  recittd  in  a  deed,  to  which 
he  was  not  a  party,  that  he  had  renounced, 
and  would  therefore  leave  ii  open  to  his  option 
in  future  to  intermeddle;  and  in  cane  he 
should  so  vexadouslv  interfere,  recourse  would 
be  compelled  to  be  nad  to  the  Court  of  Chan- 
cery. I  also  apprehend  that  die  instrument, 
according  to  my  proposition,  would  be  but 
about  one  third  of  the  expei(se  of  the  othciT. 

W.F. 


LSGACIXS  TO  BXECT7T0R8.     1>.  104. 

The  point  nused  by  "  Tyro''  has  already  been 
decided  in  a  case.  Reed  v.  Devf/pnes,  2  Cox, 
285 ;  where  it  was  held»  that  a  mim  appwnied 
executor  of  a  will  with  a  legacv  thereby,  in 
order  to  entitle  hims^  to  theVg^cy*  vmst 
profAf  the  wiU,  though  tfads  be  not  a  condition 
bv  the  will.  And  this  appears  b$aed  on  an 
ODvions  reason;  for  legacies  to  executors  being 
generally  considered  in  the  light  of  remuoer»- 
tioB  for  trouble,  n  man  who  does  not  prove  the 
wiU  cannot  de  fudu  be  an  executor,  and  by 
consequence  must  lose  the  legacy.  Tyro's 
case  falling  wlthiuvthe  letter  of  wt  rule  laid 
down  in  the  al»ove  case,  must  of  coufse  be 
subic<ft  to  its  decision. 


Cfftimunt  iLxtb. 

TAXBS  ON  LAW  CHAMBERS.     K  216. 

In  answer  to  the  query  of  L.  S.  hereon :  if 
there  i^  any  illepaHty  ih  the  claim  *)r window 
duty  on -Law  CbmmbeM,  It  must  depend  on 
the  demand  which  ha«  been  mnde  for  the 
aame,  as  they  are  assessed  at  a  lower  rate  than 
dwelling  houses.  That  Is,  ever?  distintft 
cfasmber  or  apikrtmettt  in  any  of  the  ions  of 
court  iMsing  severally  in  the  tenure  or  occn. 
pation  of  any  person  or  persons  whieh  shall 
noc  contain  more  than  seven  windows,  are 
duumd  at  the  rate  of  a#.  6</.  for  every  such 
light.  Fide  48  G.  3,  c.  58,  sched.  A.  rule  8. 
^  T.  D.  8. 


QUERIES. 


i.ahi  of  flittonutit. 

ADMISSIOM .— CBBTinCATS. 

A,  in  last  term  was  admitted  an  attorney  and 
solicitor,  but  does  notvnsh  to  practise,  and 
consequently  not  to  take  out  his  certificate,  nni 
til  the  end  of  a  year  froni^duittenB^  unless  pje* 
viottsly  necesenry  s<Kto  do.  Under  these  chr- 
cnoBstances,  must  he  be  re-Mhnittedi  See  37 
Geo.  3,  c.  90,  see.  31 ;  or,  would  it  be  adviBnble« 
to  avoid  the  necessity  of  a  re-admission,  to  take 
out  the  certificate  in  November  next :  that 
being  the  usual  time  of  nayment  of  ^e  duty. 
See  L  0.,  p.  115,  Juae  \\  1836. 


dnmnaii  liXfis* 

^OOR  nAtlE. 

Is  a  landlord  (who  is  not  a  resident  in  the 
parish)  liable  to  be  rated  for  a  house  which  is 
let  furnished  by  the  year ;  aqd  can  thq  pay- 
ment  of  ihe  rates  be  enforced  foi'  such  time  as 
the  house  in  untenanted  ?  J.  B«  N. 


CAT8»nA|i    CHURCH. 


Can  the  Bishop,  Dean,  or  any  other  member 

of  a  Cathedral  (Jhurch,  legally  turn  a  person 

(not  in  any  manner  cotttaeoted  wHhite  cnurch) 

out  of  stalls  of  thsf  Cathedral,  when  and  where 

le  has  taken  his  s«a^«s  bscomes  his  station  ki 


EolD  of^ro^rrlirxnXi  C0iibfsstu(ii||. 

LEOAdr  DITTY. 

A'  Q't  by  her  wil),  made  and  duly  executed 
in  1815,  gave  and  bequeathed  unto  her  niecc^ 
C,  DyOT  her  assigns,  one  annuity,  or  yearly 
sum  of  50/.  during  her  life,  payal^le  half  yearly^ 
the  first  payment  to  commence  in  six  months 
after  testator's  decease ;  and  the  said  A,  B^ 
also  gave  and  bequeathed  to  two  other  persons 
(not  relations),  annuities  of  10/.  each  for  their 
Uvea,  and  then  directs  as  foUo.ws.:-^"  Which 
said  three  several  annuities  J  wUl  shall  l>e  paid 
free  and  clear  of  all  property  tax,  or  other  de* 
ductions  whatsoever,  and  charged  and  charg- 
aide  upon  all  my  real  and  personal  estates.** 
The  testatrix  bequeathed  considerable  personal 
property  to  her  executors,  upon  trust  to  pay 
the  interest  to  B.  F-  ibr  life,  apd  the  principal 
to  Ler  children  Qfi,  attaining  ..twenty-one,  and 
directed  her  executors  to  deduct  all  such  costSp 
losses,  dami^es,  disbursements,  aud  expenses, 
any  way  incident  to  proving  and  registering 
thut  her  will,  as  they  should  or  might  sustain, 
bear,  pay,  expend,  or  be  pot  unto,  for  or  by 
reason  of  the  performance  of  <that  her  will,  or 
the  trusts  thereby  reposed  in  them,  or  the  m»* 
uagement  and  execution  thereof,  or  any  other 
thing  in  anywise  relating  thereto.    Are  the 
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abore  annuitants  liable  to  pay  the  legacy  duty, 
or  ought  the  executors  to  pay  it  out  of  the  re- 
sidue of  the  testatrix's  personal  estate,  and  are 
they  legally  bound  to  do  so  ? 

X.  Y.  Z. 


MOBTOAGB. — IN8DRANCB. 

\Can  a  mortgagee  in  possession  retain  the 


mortgaged  jpremises,  \um  not  only  the  prin- 
cipal and  interest  shaB  have  been  paid,  but 
.the  expense  of  insuring  against  loss  by  fire 
also  ?  The  property  consists  of  houses,  which 
if  burnt,  would  deprive  the  mortgagee  of 
three-fourths  of  the  mortgage-money.  There 
is  no  covenant  about  insurance  in  the  mort- 
gage dieed.  A  Constant  Rbaoeb. 


BXBCUTOR'S   liability. — ^LBABB. 

A  lessee  of  a  house  at  a  rack-rent,  died, 
leaving  large  assets;  can  his  executor,  who 
has  not  entered  on  the  house,  get  rid  of  all  fu- 
ture liability  to  payment  of  the  rent,  by  assign- 
ing the  lease;  or  by  any  and  what  other 
means  :  or  is  he  bound  to  retain,  or  justified 
in  retaining  part  of  the  assets  (in  order  to  an- 
swer the  future  rent  and  covenants),  instead  of 
handing  the  whole  thereof  over  to  thd  resi 
duary  fogatee  ?  An  Old  Subscbibbb. 


PBIOBITT  OF  INCUMBBANCBt. 

'  A,f  B.,  C.f  and  Z).,  were  entitled  to  pro- 
perty (leasehold  and  copyhold),  in  Northum- 
oerland,  in  equal  fourtns.  ^.,  B,,  and  €,, 
having  possession  of  the  deeds,  concur  in  de- 

riting  them  as  security  for  a  debt  of  1000/. ; 
dies,  and  leaves  his  share  to  his  siiter  (7. 
A.  and  C.  afterwards  concur  in  further  charge 
ing  Uieir  shares  of  the  property  as  security  for 
another  debt  of  800/.  Z,  marries  (7.,  and 
then  becomes  possessed  of  half  the  property  in 
her  right;  he  pays  off  the  1000/.  debt,  and 
obtains  the  deeds,  considering  himself  as 
tiiereby  becoming  creditor  upon  the  three 
shares  formerly  charged  with  the  1000/.  In 
order  to  effect  this  payment,  Z,  borrows  600/. 
from  Q.,  and  deposits  the  deeds  with  him  as 
security  for  repayment.  Z,  piuchases  the 
shares  of  A,  ana  /).,  and  thus  becomes  owner 
of  the  whole  property,  three-fourths  of  it  be- 
ing subject  to  the  above-mentioned  charges, 
amounting  to  2400/.  It  is  now  questioned, 
whether,  if  the  property  were  put  up  to  sale, 
it  would  realize  alto^etner  more  than  2000/; 
and  in  that  case,  would  Z.  be  entitled,  as  first 
incumbrancer,  to  retain  the  1000/.  advanced 
by  him ;  or  would  his  claim  be  merged  by  his 
having  become  entire  owner  of  the  property, 
as  above  mentioned  ?  Lbctob. 


THE  EDITOR'S  LEITER  BOX. 

TheBookannounced  a  few  weeks  ago  is  wm 
nearly  ready  for  publication:   the  Sdlomaic 
are  its  title  and  contents : — "  The  Man  of 
Business,  or  Pocket  Companion  for  Solidtors, 
AuGtioneers,Estate  A^nts,  Valuers  and  Owners 
of  Property ;  comprising  Precedents,  Memo- 
randa, Rules,  Tables,  and  Calculations  in  those 
Matters  of  Professional  and  General  Businesa 
requiring  attention,  when  reference  cannot  be 
had  to  the  Library.  Amongst  other  contents  are 
the  following:  inlegai  mniiers:  Afiidavita— 
— ^Agreements — ^Bail— Bankruntcy — Billa  of 
Sale — Bonds — Cognovits — Conaitions  of  Sale 
—  Debtor  and  Creditor  Deeds  —  Distresses 
uid     Replevins  —  Guarantees  —  Notices  -^ 
Riot  —  Stamps  —  Warrants  •  of  Attorney  — 
Warranties— Wills,  &c.  &c.    In  general  Am- 
sinest:  Valuations  of  Estates,  Freehold,  Co- 
pyhold or  Leasehold — ^Annuities^-Reversions 
— Next  Presentations — Deferred  Annuities  and 
Payments,  and  other  Property — ^Measurement 
of    Land,    Roofs,    Artificers'  Work,    Solid 
and  Superficial  Measure,  Weight,  and  Con- 
tents —  Calculations    of  Interest  —  Auction 
Duty  —  Comparative  Contents  and  Weights; 
with  many  Tables  and  Calculations,  on  an  en» 
tirely  new  Principle,  6icilitating,  very  greatly, 
aU  Cfalculations  and  Estimates  of  Values,  Quan- 
tities, Contracts,  Life  Annuities,  Contingent 
and  Terminable  Interests,  &c.  &c  &c.    By 
Roiia  Rauseg  Solicitor. 

In  answer  to  a  Corr^qK>ndent  whoinqnires  as 
to  the  Examination  of  Articled  Clerks,  we  think 
there  can  be  no  doubt  that  if  all  the  noticea, 
according  to  the  former  Practice,  were  given 
prior  to  Hilary  Term,  for  admission  in  Easter 
Term,  no  examination  can  be  required  under 
the  new  rules,  which  do  not  come  into  opem- 
tion  until  after  Easter  Term. 

We  understand  that  the  Lord  Chancellor  de- 
clined to  grant  the  prayer  of  the  petition,  in 
the  case  of  Sitffe  v.  Evereii,  mentioned  at  p. 
253,  anie ;  but  we  shall  probably  be  able  to  give 
a  report  of  the  case. 

The  Quarterly  Dkrest  of  all  Reported  Casea 
in  all  the  Courts  ofEngUind  and  Ireland,  is 
now  published.  This  is  the  First  Part  of  the 
new  v(dume  for  the  year  1836. — ^The  great  in- 
crease of  Reports  in  all  the  Courts,  all  of 
which  are  induded  in  this  Digest,  and  the  ne- 
cessary enlargement  of  the  Work,  have  obliged 
the  Proprietors  to  raise  the  price  of  each  pact 
from  2ff.  to  2#.  6</.,  its  original  price. 

Our  subscribers  may  rely  that  we  shall,  from 
time  to  time,  give  them  the  earliest  informa- 
tion regarding  the  mode  of  examining  Attor- 
neys under  the  New  Rules ;  and  we  beg  to  re- 
fer them  to  an  Article  on  that  subject  in  die 
present  Number. 


^tt  H^aal  <!Mi0erlier« 


SATURDAY,  FEBRUARY  20,  1836. 


Pertinet,  et  nescire  malum  est,  agitnmus. 


HORAT. 


ON  THE  PROJECTED  ALTERATIONS 
IN  THE  COURT  OF  CHANCERY, 
AND  IN  THE  HOUSE  OF  LORDS. 


.  Wx  have  lately  devoted  a  considerable 
portion  of  our  space  to  the  consideration  of 
the  projected  reforms  in  the  Court  of 
Chancery,  and  in  the  House  of  Lords. 
Tlliese  are,  perhaps,  the  most  prominent 
subjects  of  interest  at  present  before  the 
public,  and  they  most  certainly  are  of  the 
greatest  consequence  to  the  profession.  We 
propose,  therefore,  to  do  our  utmost  to 
assist  the  progress  of  the  bills  to  be  intro- 
dttced,  by  collecting  tiie  opinions  of  all 
penons  qualified  to  give  them,  and  by  de- 
Toting  ourselves  to  the  consideration  of 
their  bearing  on  the  interests  of  the  profes- 
eicm  and  the  community. 

We  may  begin  by  stating  that  it  seems 
admitted  on  cdl  sides,  that  things  cannot 
remain  in  their  present  state.  Some  reform 
is  absolutely  necessary ;  and  there  seem  to 
be  three  plans  for  remedying  the  present 
defects  in  the  administration  of. justice  in 
the  Equity  Courts,  each  of  which  has  its 
partisans. 

The  first  is  the  remodeling  the  Equity 
Exchequer,  creating  a  Baron,  who  should  be 
exempted  from  all  duty  as  a  Common  Law 
Judge,  and  who  should  devote  himself  to 
Equity  business  alone ;  and  assimilating  the 
practice  of  the  Court  to  that  of  the  Courts  of 
Chancery,  with  power  to  transfer  a  portion 
of  the  arrears  of  those  Courts  to  the  Equity 
Exchequer.  One  of  the  great  advantages  of 
thu  plan  is,  that  all  the  Mnachinery  and 
officers  of  the  Court  are  already  in  existence, 
an4  ready  to  act. 

The  second  plan  is,  that  which  waj»  at- 
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tempted  in  Lord  Lyndhurst's  first  chancel- 
lorship. It  is  the  creation  of  an  additional 
Equity  Judge,  for  the  relief  of  the  present 
Judges,  and  the  further  dispatch  of  business. 
This  plan  is  favoured  by  Sir  Edward 
Sugden.* 

The  third  plan  is,  to  separate  the  present 
duties  of  the  Lord  Chancellor  into  two  parts, 
and  give  them  to  two  persons  instead  of  one 
to  perform.  This  last  is  understood  to  be 
supported  by  the  present  Ministers,  and 
will  soon  be  brought  forward  in  a  substan- 
tive shape.  We  have  already  given  the 
testimony  in  its  favour  of  Mr.  Lynch,^  and 
his  reasons  for  the  support  of  the  proposed 
alteration;  and  we  diall  now  make  some  ex- 
tracts from  a  small  tract,  also  in  its  favour, 
by  Mr.  Montagu.*^  We  shall  first,  how- 
ever, mention  the  opinions  of  a  person  whose 
sentiments  have  always  been  listened  to 
with  great  deference  on  all  points  connected 
with  Chancery  Reform.  We  mean  the  late 
Mr.  Bell.  'We  do  not  class  him  as  ui  ad- 
viser of  the  separation  of  the  duties  of  the 
chancellorship;  but  he  was  certainly  op- 
posed to  the  second  plan— the  appointment 
of  an  additional  Judge. 

In  1830,  on  the  bringing  in  a  bill  for 
this  purpose  in  the  House  of  Commons,  his 
opinion  was  adverted  to,  and  he  printed  his 
"  Thoughts  on  the  proposed  Alteration  in 
the  Court  of  Chancery,'*  in  which  he  ex- 
pressed himself  against  the  appointment  of 
an  additional  judge.     "  If  ever,"  he  says, 


*  See  ante,  p.  153. 

b  See  ante,  p.  201. 

c  «•  A  Letter  to  the  Right  Honorable  Lord 
Cottiogham,  Lord  High  Ckancellor.of  Great 
Britain,  on  the  separation  of  the  Judicial  and 
Political  Functions  of  the  Lord  Chancellor. 
By  Basil  Montagu^  Esq.*'  '  Pickering,  1836. 
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"  the  old  machine,  by  the  addition  of  anoth  e 
wheel,  or  any  other  clumsy  contrivance,  is 
enabled  to  roll  on,  I  fear  the  aid  of  the  go- 
verning powers  to  a  more  effectual  reform, 
would  be  lost/' 

Mr.  Montagu^  however,  8tal;es  his  opi- 
nion much  mor^difttioictly.  lie  is  d^idealy 
in  favour  of  the  separation  of  the  judicial 
from  the  political  functions  of  the  Lord 
Chancellor,  and  examines  the  reasons  which 
have  been  advanced  for  and  against  the 
separation. 

His  first  reason  for  the  separation  is,  that 
the  "  business  of  the  Courts  of  Equity  is 
now  so  extensive*  as  to  require  the  whole 
and  undivided  attention  of  the  Judge;*'  and 
he  adduces  the  following  facts  to  support 
this  conclusion  : 

"  The  evils  attendant  upon  this  pressure  of 
business  were  felt  by  Lord  E^erton,  as  is  thus 
explained  by  Lord  Bacon  in  his  address  to  tlie 
bar,  upon  takii^f  bis  seat  as  Chancellor:  '  I  am 
resolved  that  my  decree  shall  cokne  speedily ;  for 
it  hath  t»een  a  manner  much  used  of  late  in  my 
last  lord's  time,  of  whom  I  learn  much  to  imi- 
tate, and  somewhat  to  avoids  that  upon  the  so- 
lemn and  full  hearing  of  a  cause  nothing  is  ppo- 
nonnced  in  Court,  but  breviates  ate  rec^oiied  to 
be  made,  which  1  do  not  dislike  ia  itself  in 
causes  perplexed,  for  1  confess  I  have  somewhat 
of  the  cunctative  in  me ;  and  I  am  of  opinion, 
that  whosoever  is  not  wiser  upon  advice  than 
upon  the  sudden,  the  same  man  was  no  wiser 
at  fifty  than  he  was  at  thirtv.  And  it  was  my 
father's  ordinary  word,  *  You  must  give  me 
time.'  But  vet  1  find  when  such  deviates 
were  taken,  the  cause  was  soDuetimes  forgotten 
a  terra  or  two,  and  then  set  down  for  a  new 
hearing  three  or  four  terms  after.  And  in  the 
meantime  the  subject's  pulse  beats  swift, 
though  the  Chancery  pace  be  slow.' 

**  So,  too,  it  was  felt  by  Lord  Bacon,  who, 
with  the  usual  ardour  of  genius  in  surmounting 
any  evil  to  which  it  is  opposed,  was  so  indcflPa- 
tigable  in  his  exertions  as  judge,  as  to  have  en- 
dangered hip  Itfe..  Jn  a  letter  to  Buckingham,, 
he.  says :  '  This,  day  I  have  made  even  with  the 
busineis  of  the  kingdom  for  common  justice ; 
not  one  cause  unheard ;  the  lawyers  drawn  dry 
of  all  the  motions  they  were  to  make ;  not  one 
petition  unanswered.  And  this,  I  think,  could 
not  be  said  in  our  age  bcfiore.  This  I  speak, 
not  out  of  ostentation,  but  out  of  gladness  when 
I  have  done  my  duty.  I  know  men  think  I  can- 
not continue  if  I  should  thus  oppress  myself 
with  business  :  but  that  account  is  made.  Tlie 
duties  of  life  are  more  thin  life ;  and  if  I  die 
now,  I  shall  die  before  the  world  be  weary  of 
me,  which  in  our  times  is  somewhat  rare.' 

"  So,  too,  the  biographer  of  Lord  Keeper 
North  says,  '  By  his  acceptance  of  the  Qreat 
Seal,  he  became,  as  before  of  the  law,  so  now 
of  equity,  a  chief,  or  rather  sole  justice :  and 
more  than  this,  he  must  be  a  director  of  the 
English  affairs  at  court,  as  chief  minister  of 
state,  ^vith  tespeet  to  legalities.    So  what  with. 


equity,  i>olitics,  and  law,  the  cares  and  anxie- 
ties ot  his  lordship's  life  were  exceedingly  in- 
creased ;  for  either  of  these  provinces  brougjit 
too  much  upon  any  one  man,  who  cordially  and 
conscientiously  espouseth  the  duty  required  of 
him,  to  be  easily  borne.  The  greatest  pun  he 
eadured  moved  from.a  sense  he  had  of  the  tor* 
o^etp;  the  ^i|ort  underiient.  hy  the  excessive 
charires  and  delays  of  the  Court:  and  the  truth 
is,  a  Court,  as  that  is,  with  officers  and  feea 
proper  for  a  little  business,  such  as  the  judici- 
ary part  anciently  was,  coming  to  possess  al- 
most all  the  justice  of  the  nation,  must  needs 
appear  troubled.  The  business  of  his  office 
was  too  great  for  one,  who  thought  he  waa 
bound  to  do  it  all  well.' 

'*  Tliese  evils  are  not  of  oue  time  or  of  one 
country.  Who  can  forget  the  words  of  the 
Chancellor  D'Aguesseau  when  the  general  feel- 
ing by  the  public  of  his  delays  attendant  upon 
the  administration  of  Equity  was  respectfully 
communicated  to  him  by  liis  son  :  *  My  child,' 
said  the  Chancellor, '  when  you  have  read  what 
I  have  read,  seen  what  I  have  seen,  and  heard 
what  I  have  heard ;  you  will  feel  that,  if  on  aqy 
subject  you  know  much,  there  may  be  also 
much  that  you  do  not  know,  and  that  some- 
thing even  of  what  you  know,  may  not  in.  Uie 
moment  be  at  your  recollection :  you  will  then 
be  too  sensible  of  the  mischievous  and  often 
ruinous  consequences  of  even  a  t»mall  error  in 
a  decision :  and  conscience,  I  trust,  will  then 
make  you  as  doubtful,  as  timid^  and  conse-,* 
quently  as  dilatory  as  I  am.' 

**  Lord  Eldon's  unavailing  exertions  to  sub- 
due the  causes,  which,  to  use  the  words  of  one 
of  our  equi^r-judges,  who,  upon  being  asked 
whether  the  business  of  equity  could  be  snb^ 
dued  by  tUree  judffes^  answered,  '  No,  nor  by 
three  angels,'  wiU  never  be  forgotten.  Who 
that  h^d  the  good  fortune  to  piraetise  in  the 
Court  of  Chancery,  when  this  venerable  judge 
presided  in  the  Court,  can  forget  his  anxiety  to 
decide  justly  ?  Who  can  think  Init  with  the 
greatest  respect  of  his  extensive  knowledge  and 
exttaordinary  judicial  powers,  dilatin/j^  his  sight 
so  as  to  view  the  whole  of  every  subject,  and 
contracting  it  so  as  not  to  suffer  the  most  mi* 
nute  object  to  escape  him ;  of  his  patience  to 
hear,  his  charity  to  hope,  and  his  anxiety  to  do 
justice  to  every  suitor  ?  but  yet,  with  the  vast 
pressure  of  business  upon  the  court,  it  was  im- 
possible for  him  to  subdue  it;  he  could  not  de- 
cide both  expeditiously  and  justly. 

"  What  lawver  can  think  of  Lord  Lyndhurst 
as  a  judge,  of  his  impartiality,  his  urbanity,  his 
clear  and  luminous  view  of  the  merits  of  the 
most  intricate  case,  without  regretting  that  his 
mind  should  be  distracted  by  politics  }  What 
politician  can  have  witnessed  his  exertions  in 
parliament  without  lamenting  that  his  undifr* 
turbed  attention  should  not  Iwve  been  given  to 
the  principles  of  lej^islation  ? 

*'  The  indefatigable  exertions  of  Lord 
Brougham  proclaim  the  same  truth,  that  it  is 
impossible  for  any  living  being  to  discharge  the 
arduous  duties  both  of  judicial  and  political 
Chancellor.  Can  any  man  so  mistake  bis  powers 
aq  to  imagine  that  he  has  the  ability  tosutmovnt 
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iKfScohies  vhicli  were  insurmountable  bv  bis 
predecessors,  which  did  not  yield  to  the  le|^ 
kBOwled|re  of  Lonf  Eldon,  or  the  unwearied 
exertions  of  Lord  Brougham  ? 

"  Attempts  hare  been  made  by  Dinpateh,  as 
it  is  called,  to  subdue  the  business.  By  this 
reckless  expedient  popularity  may  for  a  thne 
be  gained ;  the  mob  may  throw  up  their  caps ; 
it  is  alway  at  the  expense  of  the  suitor  and  the 
pubfic  sentiment  of  justice." 

Hia  second  reason  is,  that  the  union  is 
injurious  to  the  suitor;  a&d  as  to  this,  he 
btings  together  pretty  much  the  same  in- 
stances of  hards^p  as  were  given  by  Mr. 
Lynch,  and  which  we  hare  sdready  trans- 
ferred to  our  pages.  His  third  reason  is, 
tliat  the  union  is  injurious  to  the  general 
sentiment  of  justice.  On  this  subject  Mr. 
Montagu  breathes  ^the  true  spirit  of  elo« 
quence. 

"The  administration  of  justice  must  be  injured 
by  the  attempt  to  blend  the  irreconcileable  cha- 
racters of  judj^e  and  politician;  the  judge  un- 
bending as  the  oak  ;  toe  politician  pliant  as  the 
osier ;  the  judge  of  a  retired  nature  and  uncon- 
nected with  politics,  firm  and  constant,  the 
same  to  all  men ;  the  politician  ever  van^'ing, 
**^  Orpheus  insylvis,  inter  delphinas  Arion. " 

He  then  discusses  the  reasons  which  have 
been  brought  forward  against  the  union; 
but  to  these  we  shall  call  the  attention  of 
our  readers  in  our  next  number. 

We  sincerely  hope  that  the  public  and 
the  profession  may  have  the  advantage  of 
the  further  contributions  o£  Mr.  Montagu 
on  this  subject.  He  gives  us  the  result  of 
much  experience  and  sagacity,  in  language 
which  is  music  itself  to  a  lawyer's  ear,  and 
worthy  of  his  own  immortal  favourites. 


ON  THE  RIGHT  TO  RECOVER  AR- 
REARS OF  PIN-MONEY. 


Wbbrb  an  annuity  is  granted  to  a  married 
woman  by  way. of  pin-money,  it  has  been 
settled,  that  where  she  and  her  husband 
have  Hved  together  during  the  marriage, 
the  arrears  of  such  annuity  can  only  be  re- 
covered for  one  year,  unless  it  be  otherwise 
provided  by  the  deed  or  will  limiting  the 
annuity;  because  she  will  be  presumed 
cidier  to  have  waived  it,  or  to  have  had  it 
satisfied.*    And  a  clause  is  usually  intro- 


•  TAomai  v.  Bennef,  2  P.  Wms.  341 ;  Ofley 
V.  OJley,  Prcc.  Cha.  26;  Powell  v.  Hankey, 
2  P.  Wms.  82;  2  Ves.  juu.  190. 


duoed  in  settlements,  allowing  the  wife  to 
recover  two  years'  arrears. 

But  there  are  exceptions  to  this  rule; 
as  where  the  parties  have  lived  separate,^ 
and  the  wife  has  received  no  distinct  sup- 
port from  the  husband,  the  arrears  of  pin- 
money  may  be  recovered,  for  the  presump- 
tion does  not  arise  :^  or  perhaps,  as  in 
Rid<mt  V.  Lewia^^  where  the  husband  and 
wife  lived  together,  and  she  was  paid  only 
a  part  of  her  pin-money,  but  her  husbsBd 
promised  she  should  have  the  whole  at  last ; 
it  would  be  held,  as  it  was  held  by  Lord 
Hardvicke,  C,  to  amount  to  an  undertaking 
to  pay  the  arreaxs. 

It  was  also  considered  well  settledi  that, 
where  the  wife  is  of  unsoiuid  mind,  all  the  > 
arrears  of  her  pin-money  are  recoverable,' 
because  her  malady  incapacitates  her  from 
waiving  her  right — even  although  no  com- 
mission has  issued.  This  was  so  decided 
by  Lord  Eldon,  Cfi  And  of  course  the 
case  would  be  stronger  where  a  commission 
had  issued.  Thus  where  F.,  upon  her 
marriage  with  C.  under  the  trusts  of  a 
marriage  settlement  executed  in  1771,  be* 
came  entitled  to  annuities  charged  on  land 
by  way  of  pin-money;  amounting  to  1000/. 
per  annum.  C,  who  afterwards  became 
Duke  of  Norfolk,  died  in  1815.  In  1816, 
upon  a  commission  of  lunacy,  F,  was  found 
a  hinatic  without  lucid  intervals  from  Dec 
1782.  During  all  this  time  she  had  lived 
with  her  husband,  and  in  general  society, 
according  to  her  rank.  In  1820,  F,  died 
intestate.  Upon  a  bill  filed  by  the  admin- 
istrator of  F.  against  the  execuUNT  of  O., 
claiming  arrears  of  pin-money  from  Deo. 
1782,  to  the  death  of  C,  the  present  Vice 
Chancellor  (Sir  L.  ShadweU)  held,  that  the 
arrears  were  recoverable.®  The  executor 
of  C,  however,  appealed  to  the  House  of 
Lords;  and  Lord  Brougham,  C.  there  xe- 
versed  the  decree  in  the  Court  below,  and 
held  that  the  daim,  under  the  drcum- 
stances,  was  not  sustainable.' 


^  7*Aomff#v.^^iiff^/,  2P.Wm«.341;  andsee 
Lilian  V.  fTiUon,  3  Hajjr.  329. 
c  1  Atk.  269. 

4  Broiiie  v.  Barry,  2  Yes.  &  B.  36—^9. 
e  DMy  V.  Howard,  4  Sim.  588. 
f  Howard  v.  Dig^by,  8  Bli.  224. 
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Reflections  on  the   Trial  of  the  Prince  de 
Polignac  and  his  Colleagues,  the  last  Mi- 
nisters of  Charles  the  Tenth ;  before  the 
Chamber  of  Peers  of  France  in  1830. 
With  some  notice  of  the  Law  of  Treason 
,  tn  France,  England,  and  the  United  States, 
and  of  English  State  Trials  and  Impeach' 
ments  in  Parliament,     In   a  Letter  ad- 
dressed to  an  Advocate  of  the  Cour  Royale 
at  Paris.      By  William   Shee,  Esq.,   of 
Lincoln's  Inn,  Barrister  at  Law.     Lon- 
don :  Hatchard  &  Son.   1836. 
This  publication  is  not  one  of  that  practical 
dass  to  which  we  principally  confine  our  at- 
tention :  but  the  extraordinary  nature  of  the 
trial,  and  the  eloquence  of  Mr.  Shee's  ani- 
madversions,  justify  our  submitting  the  fol- 
lowing extract  to  the  notice  of  our  readers. 
It  contains  the  sentence  of  the  Chamber  of 
Peers,  with  sufficient  of  Mr.  Shee's  remarks 
to  enable  them  to  form  a  judgment, — if  not 
on  the  whole  transaction, — at  least  of  the 
merit  of  the  author's  labors,  and  his  zeal 
and  boldness  as  a  constitutional  advocate. 

"  I  have  gone  through  all  this  evidence 
with  patience  and  with  attention.  If  I  were 
in  a  situation  to  be  heard  I  would  make  no 
nrayer  for  mercy.  I  would  demand  iustice. 
Never  did  I  feel  more  respect  than  I  do  now, 
for  the  great  repuplic,  which  even  'in  the 
gristle  of  its  infancy  and  not  yet  hardened  into 
the  bune  of  manhood,'  forgetting  the  minis- 
terial misconduct  which  provoked  the  war  of 
independence,  stood  nobfy  fonvard  to  vindi- 
cate the  approved  principles  of  British  juris- 
prudence— ^aud  protect  conscientious  hut  mis- 
taken statesmen  from  the  factious  fury  of  po- 
htical  hostility.  How  vain  and  mean  a  thmg 
it  is  to  vapour  about  liberty  hefore  you  have 
learnt  to  do  iustice !  I  know  nothing  of  the 
managers  of  the  impeachment,  nothing  of  any 
of  the  witnesses  who  were  allowed  to  glorify 
themselves  by  recounting  their  exploits  during 
the  three  days  of  July.  I  find  no  trace  of 
any  unworthy  conduct  on  the  part  of  the  King 
or  the  Princes  of  his  family — none  on  the  part 
of  the  distinguished  leaders  of  the  revolution 
of  July—but  the  impression  with  which  I  rise 
from  the  perusal  of  the  mass  of  interrogato- 
riesy  depositions,  speeches,  and  evidence  on 
the  trial  is  that  the  Prince  de  Polignac  and  his 
colleagues  were  deemed  past  hope  of  mercy, 
and  that  the  struggle  was,  who  should  estab- 
lish the'  best  claim  upon  the  gratitude,  by  as- 
sisting to  execute  the  vengeance  of  the  Sove- 
reign People. 

*Dum  Jacet  in  ripd,  cafcemus  C<esari»  hostnn.' 
This  could  not  have  been  the  case  if  Persil, 
Pasquier,  de  Bastard— the  lawyers — had  dene 
their  duty.    It  was  their  business  to  see  that 
in  a  case  of  life  or  death,  at  a  period  of  great 


popular  excitement,  all  the  rules  wluch  govern 
the  administration  of  criminal  justice  were 
scrupulously  observed.  The  witnesses  should 
have  been  confined  to  facts,  to  facts  affecting 
the  prisoners,  and  not  allowed  to  wander  over 
the  wide  field  of  speculation  and  conjecture 
in  the  hope  that  they  might  stumble  upon 
something  to  prejudice  the  accused.  On  the 
lawyers,  therefore,  is  the  guilt  of  this  griev- 
ous crime,  and  theirs  is  the  duty  to  repair  it. 

"  Before  I  proceed  to  state  the  judgment 
which  on  this  evidence  was  pronounced  by  the 
Chamber  of  Peers,  I  think  it  right  to  call  your 
attention  to  certain  articles  of  your  criminal 
code,  which,  if  I  am  not  mistaken,  apply  as 
strongly  to  the  proceedings  of  the  Court  of 
Peers,  as  to  those  of  any  other  tribunal  in  the 
kingdom.  A  remarkable  feature  in  your  sys- 
tem of  criminal  procedure  is,  that  the  grounds 
and  reasons  of  the  judgment  prononnccd, 
invariably  appear  upon  record,  so  that  if  legal 
error  should  occur,  the  accused  may  have  the 
means  of  obtaining  a  revision  of  his  sentence. 
In  the  case  of  a  mistake  in  law  by  the  judges 
of  an  inferior  tribunal,  compliance  with  certain 
formiditiea  would  entitle  the  convicted  person 
to  apply  to  a  Court  of  Cassation  to  have  the  er- 
ror corrected.  Whether  any  Court  of  Cassa- 
tion  has  power  to  review  the  decision  of  the 
Chamber  of  Peers  on  an  impeachment  by  the 
Chamber  of  Deputies,  is  a  point  which  I  appre- 
hend  has  not  yet  been  considered,  as  I  believe 
the  trial  of  the  Prince  de  Polignac  and  his  col- 
leagues is  the  only  example  of  a  proceeding 
of  the  kind.  The  Chamber  of  Peers  seems  to 
have  been  exceedingly  careful  to  adhere  tp  the 
outward  formalities  observed  in  criminal  judg- 
ments, and  by  giving  their  reasons  for  the  sen- 
tence which  they  pronounced,  have,  as  no 
doubt  they  who  first  introduced  this  admiral^le 
system  intended,  exposed  to  the  contempt  and 
scorn  of  every  lawyer  in  Europe,  the  irregu- 
larity, illegality,  and  injustice  of  the  whole 
proceeding.  We  have  already  had  occasion  to 
observe  the  amiable  readiness  evinced  by  AIM. 
Pasquier,  de  Bastard,  de  Pont^coulant,  and 
Siguier,  to  get  rid  of  all  legal  dilficulties  and 
eff'ect  the  object  of  the  Deputies,  by  enacting 
a  law  which  m  one  breath  might  ascertain  the 
nature  of  the  offence,  determine  the  punish- 
ment, and  apply  ii  to  the  accused  ministers. 
We  have  seen  that  against  this  summary  mode 
of  proceeding  the  managers  of  the  impeach- 
ment energetically  protested,  demanding  that 
the  ministers  should  be  punished  according  to 
law.  The  Peers,  in  fact,  agreed  with  the  De- 
puties,  as  to  the  end,  but  differed  as  to  the 
means  of  arriving  at  it.  The  first  great  obsta- 
cle in  their  way  was  the  4th  article  of  the 
Penal  Code. 

•  No  punishment  shall  be  inflicted  for  any 
crime  or  any  infraction  of  the  law  which 
has  not  been  enacted  by  law  before  the 
commission  of  the  crime.' 

"  Tins  article  we  have  seen  was  deemed  a 
sacred  inviolable  principle  by  the  Managers  of 
the  Chamber  of  Deputies,  who  no  doubt  felt 
that  departure  from  it  would  introduce  into 
I  the  practice  of  the  French  Legislature,  the 
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odious  novelty  of  Bills  of  Attainder  aod  ^sp 
post  facto  laws,  and  they  accordingly  inserted 
in  the  Act  of  Accusation  certain  articles  from 
the  Penal  Code^  which  they  alleged  to  contemp- 
late  the  crime,  and  provide  a  punishment  for 
the  commission  of  treason.  The  Peers  seem 
to  have  been  thoroughly  convinced  that  these 
articles  contemplated  nothing  of  the  kind,  and 
not  being  quite  able  to  screw  up  their  courage 
to  pronoance  a  sentence  of  Death  upon  such 
forced  and  violent  constructions,  it  occurred 
to  them  that  the  precedents  of  Laud  and 
Strafford  were  better  than  no  precedents  at  all, 
and  that  the  dithculty  might  be  avoided  by  the 
use»  as  Mr.  St.  John  has  it,  of  the  legislative 
power,  that  is,  by  enacting  the  law  and  pro- 
nouncing the  condemnation  at  one  and  the 
same  time.  This  device  seems  to  have  had  the 
further  ad  vantage,*  that  without  imbruing  their 
hands  in  the  blood  of  the  ministers,  the  (Cham- 
ber of  Peers  might  contrive  to  humour  the 
caprice  of  the  Sovereign  People. 

"The  course  finally  adopted  was  one  of  com- 
promise. The  Peers  consented  to  call  the 
rrime  treason,  but  persisted,  notwithstanding 
M.  Persil's  assurance,  that  they  had  no  power 
to  make  laws  without  the  concurrence  of  the 
Chamber  of  Deputies,  and  of  the  King,  in 
claiming  the  right  of  enacting  of  their  own  au- 
thority a  law  for  its  punishment. 

"  They  had  no  sooner  determined  upon  this, 
than  the  humiliating  position  to  which  their 
want  of  spirit  and  independence  had  brought 
diem,  presented  itself  in  all  its  difficulty  and 
disgrace.  They  had  not  the  courage  to  depart 
from  the  ordinary  forms  which  learned  lawyers 
had  invented  for  the  express  purpose  of  detect- 
ing judicial  iniquity,  and  could  not  reconcile 
themselves  to  utter  disregard  of  all  the  practice 
and-  experience  of  their  lives,  sanctioned  and 
enacted  by  an  express  article  of  the  Penal  Code. 
"Article  196— 

'  Every  sentence  of  condemnation  shall  con- 
tain a  statement  of  the  facts  of  which  the  ac- 
cused persons  shall  have  been  found  guilty, 
and  of  the  punishment  to  be  inflictedfor  it. 
The  text  of  the  law  of  which  application  is 
made  shall  be  openly  read  in  Court  by  the 
President ;  and  the  fact  of  its  having  been 
so  read  shall  be  stated  on  the  record,  and 
the  text  of  the  law  shall  be  inserted  therein.' 
'*  What  were  the  President  and  ]\] .  de  Bas- 
tard to  do  ? 

"  'Peers  of  FVance '  said  M.  Bferanger,  *  our 
task  is  done.  Yours  is  about  to  commence. 
The  impeachment  of  the  Chamber  of  Deputies 
id  before  jou.  The  book  of  the  law  is  open, 
and  therein  you  mav  read  your  duty.  The 
country  waits  in  the  nrm  hope  and  confidence 
of  obtaining  good  and  signal  justice.^* — 

"Thus  spoke  the  Manager  of  the  Impeach- 
ment.   Remonstrance  was  vain,  retreat  im- 

*  '  Les  ddcrets,'  said  one  of  the  Judges  of 
Louis  the  Sixteenth ;  '  se  rapportent,  et  la  vie 
d'an  homme  ne  se  rapporte  pas.' — Mignet, 
vol.  i.  p.  453. 

^  Procb  des  Mbistres,  Vol.  iii.  p.  265. 


possible.  The  Sovereign  People  was  at  the 
door — the  King  bareheaded  before  it.  Cries 
of  '  Justice '/  '  Fengtance  ! '  mingled  with 
ferocious  yells  of  *h  has  la  PaJrie  hMditaire  !  * 
'  Afort  h  Polignud*  *  Mort  auw  ea-Minis- 
tresJ'  were  heard  in  the  vestibule  of  the 
Court,  and  shook  the  stoutest  heart  of  the 
doomed  and  terror-stricken  Peerage.  There 
wail  no  time  for  parley:  the  debates  were 
closed — the  sentence  was  expected — the  mo- 
mentous and  ere  long  irrevocable  judgment 
of  the  Revolution  of  July. 

"  At  ten  o'clock  at  night  the  Court  of  Peers 
resumed  their  sitting,  and  Baron  Pasquier 
read  the  arr§t  which  they  pronounced  upon 
the  Ministers.    It  was  as  follows : 

•  The  Court  of  Peers  having  heard  the  Ma- 
nagers of  the  Chamber  of  Deputies,  their 
speeches,  and  conclusions,  and  also  the  aC" 
cused  in  their  defence, 

•Considering, — that,  by  the  Ordinances  of 
the  25th  of  July,  the  Constitutional  Char- 
ter of  1814,  the  Electoral  Laws,  and  those 
which  secured  the  Liberty  of  the  Press, 
have  been  manifestly  infringed,  and  that 
the  Royal  Power  has  usurped  the  Legis- 
lative a'uthoritv : 

*  Considering, —  That  if  the  personal  exigence 

of  the  King,  Charles  the  Tenth,  were  the 
ruling  influence  of  the  conduct  of  his 
Ministers,  that  circumstance  cannot  ex- 
empt them  from  legal  responsibility  : 

'Considering, — That  it  has  been  proved  on 
the  trial  that 

'The  Prince  de  Polignac,  as  Minister,  Secre- 
tary of  State  for  Foreign  Affairs,  Minister 
of  War  tifi  interim,  and  President  of  the 
Council  of  Ministers  : 

'The  Count  de  Peyronnet  as  Minister, 
Secretary  of  State  for  the  Department  of 
tlie  Interior: 

'Monsieur  de  Cliantelauze,  as  Keeper  of  the 
Seals,  and  Minister  of  Justice:  and, 

'The  Count  de  Guernon  RanvilJp,  as  Minister 
and  Secretary  of  State  for  Ecclesiastical 
Affairs  and  Public  Instruction  : 

'Responsible  within  the  meaning  of  the  13th 
Article  of  the  Charter,  have  counter- 
signed the  Ordinances  of  July,  of  which 
they  admit  the  illegality  : 

'That  they  have  endeavoured  to  obtain  the 
execution  of  them,  and  advised  the  King 
to  declare  Paris  in  a  state  of  siege,  in  or- 
der to  triumph  by  the  employment  of  an 
armed  force  over  the  legitimate  resistance 
of  the  citizens: 

'  Considering, —  That  these  acts  constitute 
the  crime  of  Treason  pr^u  by  article  56 
ofthe  Charter  of  1814, 

'  Declares  the  Prince  de  Polignac,  Count  de 
Peyronnet,  M.  de  Chantelauze,  and  the 
Co'rote  de  Guernon  Ranviiie, 

'  Guilty  of  Treason : 

'  CONSIDEIIINO, — ^ThaT  NO  LAW  HAS  Elf- 
ACTED  A  PUNISHMENT  FOR  TrEA80N> 
AND  THAT  THE  CoURT  IS  THBRSFORB 
VNDBR  THE  NB^ESSITT  OF  PROVIJJINa 
ONE: 

'  Having  read 
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'  The  1\\k  Article  of  the  Penal  Code,  by 
which  tranaportation  ia  classed  amoag 
afflictive  and  infamous  punishments ; 
'  The  1 7th  article  of  the  sameCode,  which 
declares  that  transportation  is  per* 
petual ; 
'  The  1 8th  article  of  the  same  Code,  which 

declares  it  to  import  civil  death ; 
'  The  25th  article  of  the  Civil  Code,  which 
determines  the  consequences  of  civil 
death: 
'  Considering^, — That,  beyond  the  continental 
territory  of  France,  there  is  no  place  to 
which  persons  condemned  to  the  punish- 
ment of  transportation  can  be  taken, 
and  there  detamed, — 
'  Condemns  the  Prince  de  Pollgnac  to  per- 
petual imprisonment  on  the  continental 
territory  of  the  kingdom  ;  declares  him 
degraded  from  his  rank,  deprived  of 
his  titles  and  orders,  and  chilly  dead :  fdl 
the  6ther  consequences  of  transporta- 
tion subsisting  as  regulated    by   the 
articles  abo?e  cited. 
^  Adverting  to  the  facts  of  the  cause  aa 

they  have  appeared  on  the  trial, 
'  Condemns  the  tfomte  de  Peyronnet,  Vic- 
tor Chantelauze,  and  the  Comte  Guer- 
non  de  Ranville,  to  perpetual  imprison- 
raent: 
'  '  Ordains, — ^That  tbey  shall  continue  in  a 
state  of  legal  interdiction,  conformably 
to  Articles  28  and  '29  of  the  Penal  Code, 
and  deprived  of  their  titles,  rank,  and 
orders — 
'  Condemns  the  Ministers  jointly  and  seve- 
rally to  pay  all  the  costs  of  the  impeach- 
ment: 
'  Orders,— That  this  judgment  shall  be 
communicated  by  message  to  the  Cham- 
ber of  Deputies : 
*  Ordains,— That  it  shall  be  printed  and 
placarded  at  Paris,  and  in  every  com- 
tnune  of  the  Kingdom,  and  transmitted 
to  the  Keeper  of  the  Seals,  and  to  the 
Secretary  of  State,  Minister  of  Justice, 
to  ensure  its  execution.' 

"  Such  was  the  sentence  pronounced  by  the 
Chamber  of  Peers,  such  is  the  punishment 
which  the  government  of  the  Revolution  of 
1830,  which  boasts  its  kindred  to  our  glorious 
struggle  of  1688,  has  for  five  long  years  had 
the  weakness  to  execute.  I  have  said  it  was 
a  cniel,  ille^dU  self-refuting  decree.  Read  it, 
and  teU  ine  if  I  was  wrong.  In  the  first  place 
it  assumes  the  great  question  in  the  cause,  vis. 
that  the  facta  imputea  to  the  Ministers  consti- 
tute the  prime  ol  treason.  If  this  assumption 
had  been  the  mere  dicium  of  a  judicial  tri- 
bunal, the  competence  of  which  was  admitted, 
it  could  i)ot,  perhaps,  fumbh  ground  for  an 
objection  to  the  record.  Here  the  question  of 
treason  or  not  treason  was  part  and  parcel* of 
the  question  of  the  jarisdiction  of  the  Peers  to 
entertain  the  accusation,  and  either  in  their 
Arril  de  Competence  or  ia  their  final  judg< 
ment,  the  grounda  for  asaerting  that  jurisdic- 
tion, ought  to  have  appeared.  Both  Arrets  are 
silent  upon  the  point.    JDum  taeent  damant, 


In  the  absence  of  all  sncU  grounds,  I  look 
the  Report  of  the  Committee  of  the  Chamber 
of  Peers,  and  I  there  find  that  M.  de  Bastard 
recommends  the  Peers  '  to  inquire  not  whe- 
ther the  facts  established  against  the  Ministera 
constitute  the  crime  of  treason  in  the  terms  of 
this  law  or  that,  but  whether  they  constitute 
that  crime  according  to  reason<^  and  the 
natural  sense  of  the  words.'  As  well  might  he 
have  said,  in  the  language  of  St.  John,  that  it 
was  treason  '  bv  the  light  of  nature,  by  the 
dictates  of  the  dullest  conscience;'  or  in  the 
words  of  Robespierre,  'That  the  Ministers 
were  to  be  judged  not  according  to  law,  bu( 
by  virtue  of  the  insurrection. '<^ 

*'  Next,  it  sets  at  nought  the  great  principle 
of  the  Penal  Code,  that  no  punishment  shall 
be  inflicted  for  any  crime  which  had  not  been 
enacted  by  law  before  the  commission  of  such 
crime.  This  admission  on  the  record  would» 
before  a  Court  of  Error  or  Cassation,  infiBllibiy 
annul  the  judgment,  and  acquit  the  Miniaters. 

*'  insurmountable  as  this  objection  is  as  a 
mere  matter  of  criminal  law,  its  importance  ia 
increased  tenfold  when  submitted  to  the  test 
of  constitutional  principle. 

"  Considering'  that  no  law  has  ennded  the 
punishment  of  treason,  and  thai  the  Court  is 
therefore  under  the  ueceuHy  of  prttviding  one  I 
Never  in  so  short  a  space  was  so  much  uncon- 
stitutional doctrine  put  together.  In  two  tinea 
we  see  all  the  most  objectionable  princii^ea  sf 
bills  of  attainder,  and  of  bills  of  pains  and 
penalties,  avowed  as  the  foundation  of  the 
judgment.  The  solemn  assurance  of  M.  Per- 
sil,  that  '  la  re'troaciimt^*  was  the  most  mon- 
strous feature  which  could  disfigure  a  penal 
law,  is  slighted  and  contemned.  The  power  of 
the  Chamber  of  Peers  hj  itself,  without  the 
concurrence  of  the  Deputies,  or  the  assent  of 
the  Crown,  to  pass  a  bill  of  pains  and  penal- 
ties,  is,  in  the  teeth  of  the  deliberate  protest 
of  the  Managers  of  the  impeachment,  asserted 
and  employed." 


FEES  AT  THE  COLLEGE  OF  ARMS. 


5    0 


We  are  informed,  that  the  following  are  the 
fees  charged  at  the  College  of  Arms  for  searchea 
and  extracts. 

For  a  search  through  the  visitations 
in  the  counties  required,  compre- 
hending the  whole  period  through 
which  the  visitations  run        -  0 

For  a  general  search  through  the 
whole  of  the  genealogical  manu- 
scripts in  the  library  -  2    2    0 
For  copy  of  pedigrees,  for  the  first 

generation        -        -        -  0    6    8 

For  every  subsequent  pedigree,  whe- 
ther there  be  one  in  a  line  or  fifty 
.    persons  -        -         -  0    5    0 

And,  generally  speaking,  the  amount  of  all  ex- 
penses to  be  incurred  can  be  ascertiuncd  pre- 
viously. 

c  Procb  des  Ministres,  vol.  ii.  65, 
k    ^  Mlgnet^  Revolution  FraD^aiao,  voL  i.  443, 
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SETTLEMENT  BY  RENTING   A 

TENEMENT. 

It  would  exceed  the  limits  of  our  publica- 
tion  to  give  a  general  view  of  this  extensive 
head  of  the  law  of  Settlement,  comprising, 
&8  the  Poor  Law  treatises  continue  to  do, 
the  law  as  it  was  under  the  statute  of 
Charles— for  the  sake  of  cases  that  may  yet 
arise  under  that  act,— and  the  law  as  it  is : 
but  we  trust  we  shall  be  able  to  lay  before 
our  readers  a  useful  summary  at  least  upon 
the  latter  branch  of  the  subject. 

Settlement  by  renting  a  tenement  is 
founded  on  this  13  &  14  Car.  2,  c.  12 ;  from 
^hich  period,  down  to  the  59  G.  3,  c.  50, 
any  tenement  of  the  value  of  10/.  a-year,  if 
held  fur  forty  days»  was  sufficient  to  confer 
a  settlement. 

We  pass  by  the  question,  What  is  a  tene- 
ment ?  for  by  the  last-mentioned  statute — 
(the  subsequent  statutes  are  the  same  in  this 
respect)— it  is  enacted,  that  unless  the  tene- 
ment consists  of  "  a  separate  and  distinct 
dwelling-house  or  building,  or  of  land,  or  of 
both,*'  it  will  not  confer  a  settlement.  The 
terms  "  house,"  '*  building,"  "  land,"  are  of 
themselves  so  simple  as  to  preclude  litiga- 
tion ;  but  the  alternative  expression  "  or  of 
l)oth,"  hds  given  rise  to  a  question.  In' 
grammatical  propriety,  "  both*'  relates  to 
only  two  antecedents;  and  taken  as  seems 
necessary,^- "  land*'^  to^^be  one  of  them,  the 
question  arises,  whether  a  separate  house 
and  a  separate  building,  neither  alone  of  a 
sufficient- rent,  may  togetEtek*  confer  a  set- 
tlement. The  Court  decided  that  they  may, 
and  held  that  a  person  who  had  rented  a 
building  which  he  used  as  a  shed,  at  6/. 
10^.  a-year,  and  a  house  at  5/.  a-year,  had 
thereby  gained  a  settlement."*  Mr,  Justice 
Uttledtde"^  said,  "  The  word  "  both  '*  is  im- 
properly used  in  this  sentence ;  but  as  no 
good  reason  can  be  assigned  why  a  tene- 
ment, in  order  to  create  a  settlement,  should 
not  consist  of  a  dwelling-house  and  build- 
ing, as  well  as  a  dwelling-house  and  land, 
I  think  we  are  not  bound  by  the  inaccurate 
use  of  the  word  •'  both,'*  to  hold  in  this 
case  that  the  le^lature  meant  to  confine 
the  meaning  of  the  word  "  tenement"  to  a 
dwelling-house  and  land,  or  to  a  building 
and  land.  1  think  it  includes  a  dwelling- 
house  and  building,  aa  well  as  a  building 
and  land,  and  that  it  may  even  apply  to  aU 
three'*  And  Mr.  Justice  Parke  said,  "  I 
am  not  sure  that  we  shall  by  our  decision  in 
this  case  give  effect  to  the  intention  of  the 

«  iB:  T.  J'adeoMiet,  4  B.  &  Ad.  703. 


legislature ;  but  that  is  so  obscure  that  we 
cannot  say  with  precision  what  it  is.  It 
struck  me  in  R,  v.  Macclesfield,^  that  the 
occupation  of  a  dwelling-house  and  another 
distinct  building  in  the  same  parish,  would 
confer  a  settlement.  If  that  were  not  so, 
a  distinct  dwelling-house  and  a  pig-sty, 
taken  at  an  entire  rent  of  100/.,  would  not 
be  sufficient  for  the  purpose.** 

Acquiescing  in  this  decision,  we  still 
think  that  reasons  would  have  been  better, 
which  should  have  less  assumed  to  bend  the 
statute  to  sense  and  convenience.  On 
principles  purely  of  interpretation,  would  it 
not  have  been  more  legitimate  to  have  con- 
sidered the  word  *'  building*'  as  generical, 
and  the  phrase  "  house  or  building,"  as 
meaning,  not  a  house  or  other  building,  but 
a  house  or  any  building ;  which  would  have 
brought  the  case  to  the  question,  whether, 
notwithstanding  the  singular  number — "  a 
building" — the  tenement  might  not  consist 
of  several  buildings; — a  house  and  shed, 
tv^o  sheds,  or  more  than  two  separate  build- 
ings ;— just  as,  notwithstanding  the  singu- 
lar number  of  the  word  "  tenement,"  in  the 
statute  of  Charles,  several  tenements  might 
be  jointly  contributory  to  the  value  required 
to  confer  a  settlement.  Which  interpreta- 
tion is  supported  by  this  consideration,  that 
the  primary  object  M'as,  to  restrict  the  set- 
tlement to  certain  species  of  tenements,  and 
that  tliis  object  did  not  require  bxkj  altera- 
tion as  to  the  number  of  tenements.  Thus 
arguing,  the  statute  is  interpreted  upon  u^i- 
mixed  principlet  of  interpretation,  without 
calling  in  aid  the  doubtfiil  consideration  of 
policy  and  convenience. 

Ad  under  the  statute  of  Charles,  so  under 
the  modem  statutes,  the  building,  in  order 
to  confer  a  settlement,  must  be  a  tenement. 
And  therefore,  where  a    settlement    was 


^2  B.  &  Ad.  870.  In  this  case  the  pauper 
took  a  house  at  2f.  6</.  a  week :  the  house  con- 
sisted of  a  house-place,  a  chamber  over  the 
house-place,  and  over  that  there  was  a  gar- 
ret, which  extended  over  the  lower  rooms 
io  the  ai\joiQing  house.  Afterwards  he  took 
the  adjoining  house  under  his  garret,  and  un- 
der the  same  roof,  at  first  at  a  distinct  rent, 
but  afterwards  he  paid  one  rent  for  the  whole 
oi  the  premises.  On  the  question  whether  this 
was  a  separate  and  distinct  building,  so  as  to 
confer  a  settlement.  Lord  Tenterden  said,  "  I 
should  have  been  better  satbfied  if  the  justices 
io  sessions  bad  themselves  found  tl^at  these 
premises  formed  one  distinct  building.  But  it 
seems  to  i»e  that  they  have  found  so  in  effect, 
for  it  is  stated  that  the  whole  was  under  Jhe 
tunc  roof;  that  being  so,  it  is  a  dis^nct  biiild* 
ing,  which  satisfies  the  words  of  the  act." 
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claimed  in  respect  of  a  tenement  rented  at 
30/.  a-year  for  six  years  ending  Midsum- 
mer 1827,  and  consisting  of  a  cottage  and 
garden,  and  a  mill;  but  the  cottage  and 
garden,  exclusive  of  the  mill,  were  not  worth 
10/.  a-year ;  and  as  to  the  mill,  it  was  stated 
to  be  a  wooden  building,  resting  by  its  own 
weight  alone  on  a  foundation  of  brick- work, 
and  not  inserted  in  the  brick- work:  the 
Court,  considering  the  mill  a  mere  chattel, 
and  not  a  tenement,  held  that  the  tenant 
had  gained  no  settlement.^ 

Of  the  value  of  the  tenement. 

We  have  adverted  to  value^  as  one  of  tlie 
conditions,  imder  the  statute  of  Charles,  of 
gaining  a  settlement :  the  tenement  was  re- 
quired to  be  of  the  value  of  10/.  a-year.  By 
tiie  modern  statutes,  "  rent*'  is  substituted 
for  value — an  alteration  which  we  shall  have 
hereafter  to  notice  more  particularly;  but 
we  may  remark  here,  that  in  one  case  still 
the  value  may  be  inquired  into,  in  order  to 
determine  the  question  of  settlement.     We 
allude  to  the  case  in  which  a  tenement,  held 
at  one  entire  rent,  lies  in  two  or  more  pa- 
rishes.    When  that  happens,  proof  may  be 
given  that,  if  the   rent  were  apportioned, 
JO/,  or  more  of  it  would  arise  in  either  pa- 
rish, so  as  to  qualify  for  a  settlement.  Thus, 
in  a  case  of  this  kind,  in  which  the  sessions 
refused  to  receive  evidence,  for  the  purpose 
of  showing  that  a  portion  of  the  land  in  one 
of  the  two  parishes  was  worth  10/.  a-year 
in  proportion  to  the  whole  rent ;  Lord  Ten- 
ierden,  C.  J.,   said,  if  the  decision  of  the 
sessions  prevailed,  •'  the  effect  of  it  would 
be,  that  if  a  party  rented  land  in  two  pa- 
rishes, for  which  he  paid  an  annual  rent  of 
300/.  or  400/.,  and  one  acre  was  in  one 
parish  and  the  residue  in  the  other,  he 
would  not  gain  a  settlement  in  either  pa- 
rish.    We  think  the  legislature  could  never 
have  so  intended.     The  rent  stipulated  to 
be  paid  must  be  taken  as  the  criterion  of  the 
value  of  the  entire  premises,  but  evidence 
was  admissible  to  show  that  the  rent  payable 
in  respect  of  the  land  situate  in  Newton 
amounted  to  10/.:  tibat  is,  supposing  the 
house  and  all  the  land  to  be  of  the  value  of 
20/.,  it  was  a  question  for  the  sessions  to 
consider,  how  much  of  that  sum  was  paid  in 
respect  of  the  land  in  Newton,    The  case 
must  go  back  to  the  Sessions,  that  they  may 
ascertain  that  fiict  by  evidence."^ 

Having  noticed  these  incidental  questions, 
we  proceed  to  the  conditions  upon  which 

cfl.  v.O//<y,  lB.&Ad.-161. 

d  R,  V.  Pickering,  2  B.  &  Ad.  267. 


alone  the  modem  statutes  alkiw  a  person  to 
gain  a  settlement  by  a  tenement  of  the  kind 
above  mentioned.  The  statutes  which  we 
shall  have  to  consider  are,  the  59  G.  3,  c. 
50 ;«  the  6  G.  4,  c.  57  ;  the  1  W.  4,  c.  18  ; 
and  the  4  &  5  W.  4.  c.  76.  s.  66. 

The  first  is  repealed  by  the  second;  but 
so  far  as  the  latter  contains  the  same  enact- 
ments as  the  former,  it  will  be  convenient 
to  state  them  together.  As  has  been  seen, 
they  are  alike  as  to  the  kind  of  tenement ; 
alike  also  as  to  the  term  of  hiring — both  re- 
quiring that  the  tenement  shall  be  hired  for 
a  year ;  and  alike  as  to  the  rent,— both  re- 
quiring that  it  shall  be  10/.  a-year  at  the 
least :  but  in  other  particulars  ^ey  differ: 
upon  these  we  shall  not  enter  in  the  pre- 
sent article. 

1.  0/the  Hiring.  The  tenement  must 
be  hired  for  one  whole  year  at  the  least.  A 
hiring  at  twenty  guineas  a-year,  the  rent  to 
be  paid  weekly,  and  either  party  to  be  at 
liberty  to  give  three  months'  notice  from 
any  quarter  day,  and  at  the  expiration 
thereof,  to  determine  the  tenancy,  ia  a 
hiring  for  a  year ;  and  therefore  where,  un- 
der such  a  hiring,  the  party  performed  the 
other  conditions  required  (that  is  to  8aj» 
occupied  for  a  year,  and  paid  a  year's  rent) 
he  was  held  to  gain  a  settlement.  And  bb 
a  general  hiring  is  a  yearly  hiring,  there- 
fore, though  the  hiring  be  from  a  tenant 
from  year  to  year,  whose  term  consequently 
is  determinable  by  six  months'  notice,  and 
nothing  was  said  as  to  the  lengthl^of  the 
term  of  hiring,  the  Court  held  it  to  be  a 
hiring  for  a  year,  and  sufficient  to  confer  a 
settlement/ 

2.  0/  the  Rent. --The  hiring  must  be  at 
and  for  the  sum  of  10/.  a-year  at  the  least. 
If  the  rent  is  10/.  a-year,   the  value  of  the 


«  The  statute  is  as  follows.  "  That  from 
and  after  the  passing  of  this  act  (2nd  Juljr» 
1819),  no  person  shall  acquire  a  settlement  m 
any  paiish  or  township  maintaining  its  own 
poor  in  England,  by  or  by  reason  of  his  or 
her  dwelling  for  forty  days  in  any  tenement 
rented  by  such  person,  unless  such  tenement 
shall  consist  of  a  house  or  dwelling  within  such 
parish  or  township,  or  of  both,  bonnfide  hired 
by  such  person  at  and  for  the  sum  of  10/.  a 
year  at  the  least,  for  the  term  of  one  whole 
vear ;  nor  unless  such  house  or  building  shaH 
be  held,  and  such  land  occupied,  and  the  rent 
for  the  same  actually  paid,  for  the  term  of 
one  whole  year  at  the  least  by  the  person  hi- 
ring the  same ;  nor  unless  the  whole  of  snch 
land  shall  be  situate  within  the  same  parish  or 
township  as  the  house  wherein  the  person 
hirinj(  such  land  shfdl  dwell  and  inhabit." 

'  R.  V.  Heritmonceaus,  7  B.  &  C.  651. 
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teneme&t  is  immaterial ;  unless  the  value  is 
8o  much  less  than  10/.  as  to  raise  a  presump- 
tion that  10/.  is  not  bond  fide  reserved ;  and 
the  Sessions  find  the  reservation  fraudu- 
lent« 

Although  the  landlord  agrees  to  pay,  and 
pays  the  taxes  which  by  law  would  be  pay- 
able by  the  occupier  or  tenant,  still  if  the 
rent  is  10/.,  it  is  sufficient.  Per  Lord  Ten- 
terden,  '*  llie  69  G.  3.  c.  50,  requires  that 
the  tenement  shall  be  bond  fide  hired  at  and 
for  the  sum  of  10/.  a-year  at  the  least,  for 
the  term  of  one  whole  year,  and  that  the 
rent  for  the  same  be .  actually  paid.  Here 
the  house  was  bond  fide  hired  at  the  sum  of 
10/.,  and  the  rent  has  been  actually  paid 
for  the  term  of  one  whole  year.  If  it  had 
been  the  intention  of  the  legislature,  that 
the  rent  to  be  paid  to  the  landlord  should 
be  10/.  exclusively  of  all  tenant's  taxes, 
they  might  have  said  so  in  express  terms. 
Perhaps  the  matter  did  not  occur  to  the 
Cramers  of  the  act ;  and  if  not,  we  cannot 
introduce  such  a  provision.  If  it  did  occur 
to  them,  then  the  legislature  must  be  con- 
sidered as  having  intentionally  omitted  that 
provision.*  *•» 

'  And  where  a  house,  hired  after  the  pass- 
ing of  the  59  6.  3,  at  10/.  a-year,  was  fitted 
up  at  the  time  with  fixtures,  such  as  usual- 
ly belong  to  the  tenant,  and  had  in  fact 
in  this  case  been  put  up  by  the  former  te- 
nant, but  now  belonged  to  the  landlord,  the 
Court  held  the  rent  and  tenement  sufiBci- 
ent,  although  the  tenement  was  not  worth 
10/.  without  the  fixtures.' 

If  a  tenement  is  held  by  several  persons, 
under  a  joint  demise  to  all  of  them ;  or  if 
the  interest  in  the  tenement  belongs  to  se- 
veral persons,  but  the  demise  is  only  to  one 
of  them ;  the  rent  must  be  such  as,  if  di- 
vided, would  be  10/.  a-year  for  each  party 
so  interested,  or  each  tenant.  And  there- 
fore where,  up  to  Michaelmas  1821,  the 
pauper  occupied  a  house  under  several  suc- 
cessive yearly  hirings,  at  8/.  a-year,  and  at 
Lady-day  1821  took  a  garden  in  the  same 
parish  for  a  year,  at  the  rent  of  2/.  2^.;  but 
another  person*  as  partner  in  the  garden, 
contributed  hdf  the  rent  of  the  garden, 
though  not  with  the  knowledge  of  the  land- 
lord, the  Court  held  that  the  pauper  had 
not  gained  a  settlement.^  So,  where  the 
demise  was  to  two  persons  at  the  yearly 
rent  of  16/.,  but  one  of  them  never  came 
near  the  premises  nor  paid  any  of  the  rent, 

«  /2.  V  fFainfteet,  8  B.  &  C.  227. 
^  R.  V.  Aifield-cum-Thorpe,  9  B.  &  C.  939. 
4  R.  V.  Thurmaiton,  1  B.  &  Ad.  731. 
J  B.  V,  St,  Dunttan%  4  B.  &  C.  686. 


and  there  was  evidence  that  the  ktter  was 
included  in  the  lease  only  as  surety  for  the 
rent;  yet  the  Court  held  the  rent  insufficient 
for  tiie  purpose  of  a  settlement.^ 

In  our  next  article  upon  this  subject^  we 
shall  treat  of  the  remaining  conditions, 
pointing  out  wherein  the  two  statutes  above 
mentioned  differ,  and  also  state  what  con- 
ditions have  been  added  by  still  later  en- 
actments. 
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INFANT  TRUSTEE. 

In  the  case  in  re  Goddard,  1  Myl.  &  K.,  a  mort- 
gagee in  fee  died  intestate  as  to  his  real  estate, 
and  his  heir  was  not  known  {  and  8ir  John 
Lench,  M.  R.,  held  thai  the  Court  had 
no  authority*  under  the  1  W.  4.  c.  60.  s.  8., 
to  appoint  a  person  to  reconvey  the  estate  to 
the  party  entitled  to  the  equity  of  redemption, 
on  his  payment  of  the  mortgage  money  to  the 
executor  of  the  mortgagor. 

In  the  following  case  a  point  nearly  similar 
came  before  Sir  Edward  Sugden,  I.  C,  and  we 
give  his  judgment  on  it. 

In  this  case  the  petition  is  presented  by  the 
plaintiff  in  the  second  cause,  who  is  the  admi- 
nistrator of  the  plaintiff  in  the  first  cause ;  and 
it  prays  that  the  Master  may  execute  certain 
deeds  for  the  defendant  in  the  second  cause, 
who  is  represented  to  be  a  minor  out  of  the  juris- 
diction of  the  Court,  and  the  heir  at  law  of  the 
plaintiff  in  the  first  cause.  The  original  bill 
was  filed  by  Mr.  Prendergast,  the  mortgagee, 
for  foreclosure,  and  in  1823  the  usual  decree 
was  made,  including  a  direction  for  the  sale  of 
the  property;  and  it  was  ordered  that  all  proper 
and  necessary  parties  should  join  the  Master  in 
proper  deeds  of  conveyance  to  the  purchasers. 
The  petition  states  that  Mr.  PrenderRast  hav- 
ing died  in  1834,  a  bill  of  revivor  was  filed  by 
his  administrator  against  his  eldest  son,  a  mi- 
nor, who  is  residing  out  of  the  jurisdiction ; 
that  the  suit  has  been  revived,  and  the  estates 
have  been  sold.  Now  the  question  is,  whether 
the  infant  heir  out  of  the  jurisdiction  is  a  trus- 
tee within  either  of  the  acts  of  parliament  re- 
ferred to.  It  was  contended  that  he  fell  with- 
in  the  provisions  of  the  Irish  act  of  the  28  O. 
3.  c.  35.,  and  upon  a  suggestion  from  the 
Court,  that  that  act  did  not  apply  to  infants,  it 
was  answered  from  the  bar,  that  the  Irish  act 
of  the  2  G.  1.  c.  6.,  the  provisions  of  which 

k  R,  V.  Toubridge,  6  B.  C.  88;  and  see  R. 
|v.  ^ff*«friii^,5B.  &Ad.971. 
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were  re-enacted  by  the  first  of  the  Kinj^.  c.  60, 
Although  the  latter  act  repealed  the  former, 
ffave  to  infants  the  capacity  to  convey;  and 
tnerefore  the  act  of  0. 3.  did  enable  this  Court 
to  direct  some  person  to  convey  for  the  infant. 
In  this  case  I  am  of  opinion  that  that  arj^ument 
cannot  he  maintained ;  and  if  a  conveyance  is 
to  be  executed  for  an  infant  under  the  first  of 
the  King,  it  must  be  in  the  wanner  and  under 
the  regmations  of  that  act  alone.  The  question 
then  is,  does  the  late  act  embrace  this  case  ? 
In  framuig  that  act,  I  found  myself  much  em- 
barrassed by  the  case  of  an  infant  mortgagee 
entitled  to  the  mortgage  money,  for  no  former 
act  had  provided  how  the  monev  was  to  be 
paid  and  secured  for  the  infant.  The  14  th  and 
i5th  sections  were  framed  with  a  view  to  obvi- 
ate this  difficulty.  In  re  Goddard^  I  M.  &  K. 
25,  a  petition  was  presented,  after  the  death  of 
the  mortgagee,  by  the  mortgagor,  and  it  sought 
a  reconveyance  by  some  person  in  the  place  of 
the  unknown  heir  of  the  mortgagee,  who  had 
died  intestate,  on  payment  of  the  money,  to 
his,  the  mortgagee's,  personal  representative. 
The  late  Master  of  the  Rolls  held  that  the 
mortgagee  was  not  a  trustee,  and  therefore  the 
case  did  not  fall  within  the  8th  section  of  the 
1  W.  4.  With  that  decision  I  entirely  concur ; 
indeed,  the  Master  of  the  Rolls  consulted 
jDe  (as  the  framer  of  the  act)  on  the  point,  be- 
fore he  pronounced  his  decision,  hfow,  does 
that  case  decide  the  present?  I  think  not. 
The  6th  section  of  the  1  W.  4,  provides  in 
words  for  the  case  of  a  mortgagee  as  well  as  of> 
a  trustee.  The  8th  section  speaks  only  of 
trustees.  The  words  are,  **  Where  any  person 
seised  of  any  land  upon  any  trust,  &c. ;"  and 
the  18th  section  enacts  (subject  to  certain  ex- 
ceptions), that  the  several  provisions  therein 
contwned  shall  extend  to  every  other  case  of  a 
constructive  trust,  or  trust  arising  or  resulting 
by  implication  of  law.  It  appears  to  me  that 
case  falls  within  those  provisions.  In  a  case 
like  ejc  parte  Goddard,  it  was  not  the  intention 
of  the  legislature  to  enable  the  Court  in  this 
summary  manner  to  divest  a  man  in  his  absence 
of  an  estate  actually  descended  to  him  as  heir 
at  law  of  a  mortgagee ;  for  if  he  were  present, 
he  might  be  enabkd  to  shew  that  he  himself 
was  entitled  to  the  mortgage  money,  or  even 
to  the  esute  itself,  discharged  of  all  right  of 
redemption ;  but  in  this  case  the  mortgagee 
himself,  under  whom  both  the  real  and  per- 
sonal representative  derived,  filed  the  bill,  and 
the  decree  for  sale  was  made  in  his  lifetime. 
That  decree  converted  him,  as  to  the  legal  es- 
tate in  the  property,  into  a  trustee,  and  his  real 
representative  cannot  stand  before  the  Court 
in  any  other  character.  The  infant  heir,  there- 
fore, is  in  my  opinion  a  trustee  within  the  8th 
and  18th  sections  of  the  act.  The  case  falls 
within  the  principle,  and  is  embraced  by  the 
words  of  the  act,  and  is  not,  I  think,  open  to 
the  objections  which  properly  prevsuled  in  e:p 
parte  Goddard.  But  the  mere  order  of  revivor 
does  not  prove  the  facts  stated  in  the  petition, 
nor  shall  1  examine  them  by  affida^t  in  this 
place.  It  must  be  referred,  therefore,  to  the 
Master,  to  inquire  whether  the  infant  is  a  trus- 


tee within  the  act,  and  whether  he  is  oat  of  the 
jurisdiction  of  the  Court ;  and  I  direct  the  pe- 
tition to  confirm  the  Master's  report  to  come 
on  before  me,  and  that  the  evidence  may  be  in 
Court.   Prendergatt  v.  E^re,  1  LI.  &  Goo.  11. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT.  (1835.) 

8BCUBITIX8  FOB  0AMIV6  &C.  TEANftACTIONS. 

5&6W.  4,  c.  41. 

The  following  is  the  last  of  these  Changes 
which  we  have  to  notice. 

It  is  entitled  "  An  Act  to  amend  the 
Law  relating  to  Securities  given  for  Conu- 
derations  arising  out  of  gaming,  usorions, 
and  certain  other  illegal  Transactions,'*  and 
passed  the  31st  August,  1835. 

The  act  recites  16  Car.  2,  c.  7;  10 
W.  3  (I.)  ;  9  Ann.  c.  14.;  11  Ann.  (I.); 
12  Ann.  st.  2,  c.  16;  5  G.  2,  (I.);  68 
G.  3,  c.  93;  11  &  12  G.  3  (I.)  j  45  G. 
3,  c.  72;  6G.  4,  c.  16;  and  that  securi- 
ties and  instruments  are  sometimes  indorsed, 
transferred,  assigned,  or  conveyed  to  pur- 
chasers or  other  persons  for  a  valuable  con- 
sideration, without  notice  of  the  original 
consideration  for  which  such  securities  or 
instruments  were  given ;  and  the  avoidance 
of  such  securities  or  instruments  in  the 
hands  of  such  purchasers  or  other  persons  is 
often  attended  with  great  hardship*  and  in- 
justice :  for  remedy  ivhereof  it  is  enacted, 

1.  Securities  given  for  considerations 
arising  out  of  illegal  transactions  not  to  be 
void,  but  to  be  deemed  to  have  been  given  for 
for  an  illegal  consideration. — That  so  much 
of  the  hereinbefore  recited  acts  of  the  six- 
teenth year  of  the  reign  of  his  said  late 
Majesty  King  Charles  the  Second,  the  tenth 
year  of  the  reign  of  his  said  late  Majesty 
King  William  the  Third,  the  ninth,  eleventh, 
and  twelfth  years  of  the  reign  of  her  said 
kte  Majesty  Queen  Anne,  the  fifth  year  of 
the  reign  of  his  said  late  Majesty  King 
George  the  Second,  the  eleventh  and  twelfth 
and  the  forty-fifth  years  of  the  reign  of  his 
said  late  Majesty  King  George  the  Third, 
and  the  sixth  year  of  the  reign  of  his  said 
late  Majesty  King  George  the  Fourth,  as 
enacts  that  any  note,  bill,  or  mortgage  shall 
be  absolutely  void,  shall  be  and  the  same  is 
hereby  repealed;  but  nevertheless  every 
note,  bni,  or  mortgage  which  if  this  act  had 
not  been  passed  would,  by  virtue  of  the  said 
several  lastly  herein-before  mentioned  acts 
or  any  of  them,  have  been  abedntdy  void. 
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ftliall  be  deemed  and  taken  to  have  been 
made,  drawn,  accepted,  given,  or  executed 
for  an  illegal  consideration,  and  the  said 
Beveral  acts  shall  have  the  same  force  and 
effect  which  they  would  respectively  have 
had  if  instead  of  enacting  that  any  such 
note,  bill,  or  mortgage  should  be  absolutely 
▼oid,  such  acts  had  respectively  provided 
that  every  such  note,  bill,  or  mortgage 
should  be  deemed  and  taken  to  have  been 
made,  drawn,  accepted,  given,  or  executed 
for  an  illegal  consideration :  provided  always, 
that  nothing  herein  contained  shall  prejudice 
or  affect  any  note,  bill,  or  mortgage  which 
would  have  been  good  and  valid  if  this  act 
had  not  been  passed. 

2.  Money paidtotheholderqf  such  securities 
ahall  be  deemed  to  be  paid  on  account  of  the 
person  to  wham  the  same  was  originally 
given. — That  in  case  any  person  shall,  after 
the  passing  of  this  act,  make,  draw,  give,  or 
execute  any  note,  bill,  or  mortgage  for  any 
consideration  on  account  of  which  the  same 
is  by  the  herein-before  recited  acts  of  \he 
eixteenth  year  of  the  reign  of  his  said  late 
Majesty  King  Charles  the  Second,  the  tenth 
year  of  the  reign  of  his  said  late  Majesty 
King  William  the  Third,  and  the  ninth 
and  eleventh  years  of  the  reign  of  her  said 
late  Majesty  Queen  Anne,  or  by  any  one  or 
more  of  such  acts,  declared  to  be  void,  and 
such  person  shall  actually  pay  to  any  in- 
dorsee, holder,  or  assignee  of  such  note,  bill, 
or  mortgage  the  amount  of  the  money 
thereby  secured,  or  any  part  thereof,  such 
money  so  paid  shall  be  deemed  and  taken  to 
have  been  paid  for  and  on  account  of  the 
person  to  whom  such  note,  bill,  or  mortgage 
was  originally  given  upon  such  illegal  consi- 
deration as  aforesaid,  and  shall  be  deemed 
and  taken  to  be  a  debt  due  and  owing  from 
such  last-named  person  to  the  person  who 
shall  so  have  paid  such  money,  and  shall 
accordingly  be  recoverable  by  action  at  law 
in  any  of  his  Majesty's  Courts  of  Record. 

3 .  Repealing  so  much  of  recited  acts,  oJ9  and 
II  Ann.  as  enacts  that  securities  shall  enure 

for  the  benefit  of  parties  in  remainder. — 
That  so  much  of  the  said  acts  of  the  ninth 
and  eleventh  years  of  the  reign  of  her  said 
late  Majesty  Queen  Anne  as  enacts  that 
where  such  mortgages,  securities,  or  other 
conve3rance8  as  therein  mentioned  should  be 
of  lands,  tenements,  or  hereditaments,  or 
should  be  such  as  should  incumber  or  affect 
the  same,  such  mortgages,  securities,  or 
other  conveyances  should  enure  and  be  to 
and  far  the  sole  use  and  benefit  of  and 
should  devolve  upon  such  person  or  persons 
aa  should  or  might  have  or  be  entitled  to 


such  lands  or  hereditaments  in  case  the 
grantor  or  granton  thereof,  or  the  person  or 
persons  incumbering  the  same,  had  been 
naturally  dead,  and  as  if  such  mortgages, 
securities,  or  other  conveyances  had  been 
made  to  such  person  or  persons  so  to  be 
entitled  after  the  decease  of  the  person  or 
persons  so  incumbering  the  same,  and  thait 
all  grants  or  conveyances  to  be  made  for 
the  preventing  of  such  lands,  tenements,  or 
hereditaments  from  coming  to  or  devolving 
upon  such  person  or  persons  thereby  in- 
tended to  enjoy  the  same  as  aforesaid, 
should  be  deemed  fraudulent  and  void  and  of 
none  effect,  to  all  intents  and  purposes 
whatsoever,  shall  be  and  the  same  is  hereby 
repealed;  saving  to  all  persons  all  rights  ac- 
quired by  virtue  thereof  previously  to  the 
passing  of  this  act. 

4.  Act  may  be  altered  this  sessioni — That 
this  act  may  be  altered  or  repealed  by  any 
other  act  during  this  present  session  of  par- 
liament. 


SUGGESTED  IMPROVEMENTS  IN 
PRACTICE. 


ssayioJB  OF  process. 

Mr.  Editor, 

You  will  much  oblige  me  by  affording  room 
in  your  valuable  Journal  for  another  letter  on 
the  suhject  of  Law  Reform,  ere  the  period  ar- 
rives, when  parliamentary  topics  will  render 
such  matter  inadmissible. 

The  remedies  by  law  process  for  recovery  of 
debts,  and  the  practice  of  the  courts  in  rela* 
tion  thereto,  having  been  ever  avulable  by 
roguish  defendants  and  their  craftj  attorneys, 
for  purposes  of  obstruction  and  resistance,  and 
ever  more  favourable  to  their. views  than  to  those 
of  the  honest  creditor ;  the  legislature,  a  few 
sessions  a^o,  interfered  by  tlie  enactment  I  al- 
luded to  m  my  former  letter,  the  Uniformity 
of  Process  Act,  to  amend  the  law  in  this  re- 
spect. Amongst  other  matters  there  dealt 
with,  was  the  service  of  process,  which  at  that 
time  a  defendant  might,  bv  keeping  out  of  the 
way  avoid,  and  for  ever  aeprive  a  plidntiff  of 
hisjust  debt. 

To  remedy  this  manifest  act  of  injustice,  the 
judicial  writ  of  distringas  was  invented,  and  pre- 
scribed by  the  third  clause  of  this  act  (2Gul.  4, 
c.  39),  "In  case  it  shall  be  made  appear  by  aflS- 
davit  to  thesatisfaction  of  theCourt,that  any  de- 
fendant  has  not  been  served  with  any  summons, 
and  has  not  appeared  to  the  action,  and  cannot 
be  compelled  to  do  so  without  some  more  effica- 
cious process,  then  it  shall  be  lawful  for  such 
Court  to  order  a  writ  of  distringas  to  be  issued, 
&c^  in  order  to  compel  the  appearance  of  such 
defenduit." 
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The  form  of  the  writ  is  set  out  in  the  sche* 
dule  to  the  act ;  but  by  some  strange  blunder 
of  legislation,  it  is  allowed  to  be  returnable  in 
term  time  only,  thereby  following  out  the  old 
principle  of  leniency  to  defendants,  so  much 
complained  of.  The  sheriff  is  directed  to  levy 
40s.  of  the  defendant's  goods  and  chattels,  to 
compel  (as  the  wrii  says)  an  appearance  tu  the 
writ.  This  odd  and  absurd  remedy  (plainly 
shewing  in  its  concoction  the  absence  ot  assist- 
ance from  the  practical  lawyer)  was,  however, 
a  step  in  advance  of  the  old  plan  of  a^oluie 
service. 

It  is  much  to  be  regretted,  however,  that  the 
act  did  not  specify  the  exact  terms  upon  which 
this  writ  could  be  granted.  The  matter  is  left 
in  the  breast  of  the  Court,  who  have  not  yet 
settled  any  uniform  practice  in  these  cases.  It 
has  beea  laid  down,  that  to  obtain  a  distringas, 
the  process  server  must  call  four  distinct  times 
by  appointment  to  endeavour  to  serve  the  writ, 
state  on  each  visit  the  object  thereof  (evidently 
the  most  efficacious  method  of  giving  the  de- 
fendant a  hint  to  keep  out  of  the  way) ;  that  on 
his  last  visit  he  must  leave  a  copy  ot  the  writ. 

On  an  affidavit  of  this  kind,  deposing  also 
that,  in  the  belief  of  the  process  server,  de- 
fendant  kept  out  of  the  way  to  avoid  being 
served  with  the  writ ;  a  distnngas  was,  a  few 
days  since,  granted  against  a  defendant  by  the 
Court  out  of  which  the  writ  of  summons  issued; 
but  this  week  the  same  Court  refused  the  writ 
on  an  affidavit  precisely  similar,  and  then  laid 
it  down  that  it  must  appear  "  that  the  defendant 
teas  at  home  and  denied,  or  avoided  heing  at 
liome^  for  the  express  purpose  ^f  not  being 
served,'* 

I  need  hardly  say  such  a  proof  hy  a  process 
server  is  next  to  impossible ;  and  therefore,  if 
this  rule  prevail,  the  act  may  now  be  fairly 
considered  "  a  dead  letter."  Whether  such  a 
construction  of  the  case  supposed  1)y  the  act, 
viz. — ••  where  a  party  cannot  be  compelled  to 
appear  without  some  more  efficacious  process." 
be  correct,  I  leave  to  the  judgment  of  the  pub- 
lic. I  feel  convinced,  however,  that  the  act 
contemplated  providing  a  mode  of  commen- 
cing an  action  against  an  obstinate  defendant ; 
but  the  Court  has  virtually  denied  its  suffici- 
ency for  that  purpose,  and  the  public  must 
now  go  to  parliament  for  an  act  which  will  in 
j/«^(r provide  the  remedy  required. 

As  a  practical  lawyer,  I  would  suggest,  that 
the  act  should  direct  an  appearance  to  be  en- 
tered, by  the  proper  officer,  for  the  defendant, 
on  an  affidavit  that  the  process  server  paid  him 
three  visits  to  serve  the  writ,  without  effect,  and 
on  the  last  application,  left  a  copy  of  the  writ 
with  a  person  at  the  house :  the  motion  should 
be  made  a  fortnight  before  the  application, 
giving  time  for  the  copy  writ  to  be  sent  him  in 
any  distant  part ;  and  to  prevent  misconstruc- 
tion, a  form  of  the  affidavit  should  be  appended 
to  the  act.  Something  of  this  sort  must  be 
done,  or  it  will  be  useless  to  commence  any 
action  for  recovery  of  a  debt  against  an  obsti- 
nate defendant. 

Civis. 


SELECTIONS 
FROM  CORRESPONDENCE. 


BVBNING  ATTENDANCE  IX  SOLICITORS' 


Sir, 


OFFICES. 


It  is  with  some  re^pet  that  I  read  in  your 
Number  of  the  13th  instant,  a  letter  signed 
''  Forensicus,"  on  the  subject  of  Evenine  At- 
tendance in  Solicitors'  Offices ;  I  say  with  re- 
gret, because  it  does  appear  to  me  that  the 
complaining  tone  in  which  that  letter  is  wordetl 
is  not  authorized ;  and  unless  more  care  is  ob- 
served in  ascertaining  just  grounds  of  com- 
plaint, an  invidious  conclusion  will  be  drawo» 
tending  certainly  not  to  cement  that  mutual 
friendship  between  solicitors  and  their  clerks 
which  "  Forensicus  "  wisely  recommends.  But 
admitting,  which  is  all  that  can  be  required, 
that  eight  o'clock  in  the  evening  is  the  average 
closing  hour  of  a  solicitor's  office,  is  that  hour, 
I  ask,  too  far  beyond  the  line  of  moderation? 
Are  not  books  to  be  posted,  bills  of  costs  to  be 
made  out,  and  miscellaneous  business  to  be. 
done,  which  entirely  absorb  the  two  hours  after 
the  retirement  of  ttie  principid  at  six  o'clock  ? 
Compare  this  imaginary  grievance  with  the 
hours  of  a  merchant's  counting-house.  On  a 
deliberate  comparison,  solicitors'  clerks,  in- 
stead of  matter  for  complaint,  would  find  much 
for  self-congratulation. 

Every  body  who  is  at  all  conversant  with  the 
routine  of  a  merchant's  Counting  House  mu^t 
know  full  well,  that  on  "  foreigu-post-nights," 
which  occur  t\rice  a- week,  midnight  not  unfire- 
qaently  overtakes  the  weary  clerk  before  his 
task  is  completed. 

I  have  thought  it  right  to  submit  these  few 
observations  to  your  consideration,  tru^iting 
that  by  being  circulated  in  your  excellent 
journal,  they  may  tend  to  arrest  that  con- 
tagious spirit  of  discontent  which  I  fear  is  now 
abroad  amongst  that  respectable  body  of  men, 
the  law  clerks. 

SUUM  CUIQUB. 


INTBRPLBADBIl  ACT. — UNDER-SBBAIFF. 

Sir, 
In  last  week's  Legal  Observer  I  perceive 
there  is  a  mistake  in  tne  repon  of  the  case  of 
Ostler  V.  Bower^  p.  273.  The  rule  was  not 
disposed  of  on  terms  agreed  on,  but  dis- 
charged. The  plaintiff*  was  not  identical  with 
the  under-sheriff,  but  was  the  under-sheriff's 
father  and  partner. 

J.W., 
Solicitor  for  the  clumant. 


LAW  SOCIETIES. 

If  any  of  your  readers  know  of  a  mutual 
Law  Instruction  Society  in  London,  I  would 
thank  them,  for  the  information  of  others  and 
of  me,  to  send  you  an  account  of  its  place  and 
time  of  meeting,  and  the  manner  in  which  it 
is  conducted. 

L.S. 


Oji  Limitaiions  to  the  Separate  Ute  of  an  Unmarried  Woman. 


ON  LIMITATIONS  TO  THE  SEPA- 
RATE USB  OF  AN  UNMARRIED 
WOMAN. 


Odr  readers  are  aware  that  considerable  con- 
flict of  opinion  has  lately  prevailed  on  the 
subject  of  limitations  to  the  separate  use  of 
woineo,  and  especially  whether  property  can 
be  limited  to  the  use  of  an  unmarried  woman. 
We  have  from  time  to  time  stated  all  the  cases 
on  the  subject,  as  they  were  reported  by  our 
own  or  by  other  reporters.  See  7  L.  0. 113 ; 
9  L.  O.  228,  290;  and  10  L.  O.  122.  The 
case  which  has  created  the  srreatest  remark  is 
that  of  Massy  v.  Parker,  2  Myl.  &  K.  174,  in 
which  the  present  Lord  Chancellor,  when  Mas- 
ter of  the  Rolls,  declared  it  to  be  his  opinion, 
although  it  was  unnecessary  to  decide  the 
point,  that  property  could  not  be  settled  to  the 
separate  use  of  an  unmarried  woman ;  and  that 
on  a  marriage  subsequent  to  such  a  limitation 
it  would  nut  bar  the  right  of  the  husband,  but 
that  such  a  limitation,  to  be  binding  on  the 
husband,  must  be  contemporaneous  with  the 
marriage.  This  point  has  very  lately  come 
before  the  Vice  Chancellor,  under  the  follow- 
ing circumstances :  ^ 

A  legacy  was  left  to  an  unmarried  lady  to 
her  separate  use,  independent  of  any  husband 
she  might  marry,  with  power  of  appointment. 
She  married  without  dealing  with  the  property, 
and  her  husband  became  a  bankrupt,  and  she 
then  appointed  the  fund  to  the  plamtiff.  The 
present  bill  was  filed  to  carry  the  appointtnent 
into  eflfect;  in  opposition  to  which  the  assignees 
of  the  husband  contended  the  property  pasised 
to  them,  subject  to  hitf  wife's  equity  to  a  set- 
tlement. 

Mr.  ff^ig^ram,  (with  whom  was  Mr.  Parry,) 
in  support  of  the  demurrer,  contented  them- 
selves with  reading  the  present  Lonl  Chan- 
cellor's judgment  as  Master  of  the  Rolls,  in 
the  late  case  of  A/asny  v.  Parker,  in  which  all 
the  authorities  were  reviewed.  (Sec  this  judg. 
ment  verhniim,  9  L.  0.  229.)  Wiierein  that 
learned  Ju(1ge  held,  that  as  the  limitation  to 
the  separate  use,  like  the  limitation  against 
anticipations,  was  wholly  inoperative  before 
the  marriage,  the  very  act  of  marriage  consti- 
tuted a  gift  to  the  husband. 

Mr.  Knight,  with  Mr.  ff'aiker,  in  support  of 
the  bill,  argued  that  none  of  the  case»  prior 
to  Mnssy  and  Parker  touched  the  present  ques- 
tion, the  only  question  hitherto  being  as  to  the 
eflTect  of  the  words  to  prevent  anticipation, 
which  was  a  fetter  on  the  disposing  power  of  a 


»  Davies  v.   Thornycroft,  V.  C.  Feb.  13, 
18o6. 
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married  woman,  and  gave  rise  to  a  very  dif- 
ferent question  from  that  raised  by  a  limita- 
tion merely  to  her  separate  use.  And  the  opi- 
nion expressed  in  Muay  v.  Parker,  if  correctly 
understood  to  be  adverse  to  such  a  limitation 
to  an  unmarried  woman  being  of  any  avail 
upon  her  subsequent  marriage,  was  at  the  least 
extrajudicial.  But  it  was  also  erident,  from 
the  particular  terms  used  b^  the  late  Master  of 
the  Rolls,  that  his  obbcrvations  had  mainly  re- 
ference to  the  anticipation  clause,  and  had 
been  misunderstood  as  applying  to  the^general 
limitation.  However,  the  very  point  Was  de- 
cided, or  taken  for  granted,  by  SirJokn  Leack, 
in  the  case  of  Simpson  v.  Jones,  2  Russ.  & 
Myl.  366  J  S.  C.  1  L.  O.  286,  302.  In  that 
case  some  leaseholds  were  bequeathed  to  the 
separate  use  of  an  unmarried  infant,  indepen- 
dent of  any  husband  she  might  marry.  Upon 
her  marriage,  during  infancy,  a  settlement  was 
made  of  the  leaseholds,  with  power  to  the 
trustees  to  sell.  The  trustees  having  sold,  a 
question  arose  whether  the  settlement  was 
valid,  as,  it  was  contended,  the  lady,  by  rea- 
son of  her  infancy,  was  incapable  of  settling 
the  property.  This  objection,  which  was  held 
by  Sir  John  Leach  to  be  fatal  to  the  power, 
could  never  have  been  raised  had  the  hmita^ 
tion  to  the  separate  use  of  the  lady  while  un- 
married been  simply  nugatory,  as  the  settle- 
ment would  then  have  been  supported  as  the 
act  of  the  husband. 

The',f^ice  Chancellor,  during  the  argument,  re- 
marked, he  had  recentlv  conversed  with  the  late 
Lord  Chancellor  of  Ireland  (Sir  E.  Sugden).  (a) 
on  this  subject,  who  he  found  a^rreed  with  him 
in  opinion.  He(the  Vice  Chancellor)  had  always 
understood  it  was  competent  for  any  person  to 
limit  property  to  the  separate  use  of  a  woman ; 
and  the  practice  of  the  profession  was  with- 
out variance  on  the  subject.  Although  it 
might  be  inferred,  from  some  expressions  of 
the  present  Lord  Chancellor,  in  Afassey  v. 
Parker,  that  such  was  not  his  opinion,  yet  that 
case  was  certainly  not  a  decision  on  the  sub- 
ject. That  decision  was  not  absolutely  neces- 
sary; and,  looking  at  the  language  of  liis  lord- 
ship, it  would  appear  he  was  rather  ad* 
dressing  himself  to  the  restraint  upon  aliena- 
tion, than  to  the  limitation  to  separate  use. 
After  observing  upon  the  cases,  all  of  which 
related  to  the  anticipation  clause,  his  honor 
added,  if  any  authority  was  required,  the  deci. 
sion  in  Simpson  v.  Jones  afforded  it.  It  was 
perfectly  plain  the  objection  to  the  power  in* 
the  marriage  settlement  was  perfectly  futile, 
if  property  could  not  be  given  to  the  separate 
use  of  an  unmarried  woman.  He  should  be 
sorrv  to  be  thought  to  have  the  slightest  doubt 
on  the  subject ;  and  if  he  were  sitting  in  his 
chamber  as  a  counsel,  he  would  not  have  hesi- 
tated  to  say  this  was  a  perfectly  good  limitation 
to  the  separate  use  of  the  lady.    He  begged  to 


»  The  difference  of  opinion  in  this  respect 
between  the  present  Lord  Chancdlor  and 
the  Vice  Chancellor,  is  adverted  to  by  Sir 
Edward  Sugden  in  his  recent  pamphlet,  p.  7, 
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be  understood  as  ttklng  for  the  foundation  of 
hit  jndjirinent,  that  the  Lord  Chancellor  had  not 
decided  otherwise. 

We  trust  that  tMs  case  may  be  carried  to  the 
Lord  Chancellor's  Court,  and  that  this  very  im- 
portant question  may  be  there  finally  settled. 


PRIVILEGE  OF  ATTORNEYS. 


On  the  passing  of  the  Uniformity  of  Pro- 
oecB  Act,  it  was  at  first  supposed,  that  as 
attorneys  must  thenceforth  sue  and  be  sued 
like  any  other  person,  that  therefore  the 
privileges  belonging  to  them  when  plain- 
tiffs or  defendants  were  abolished.  If  such 
were  the  intention  of  the  act  of  parliament, 
it  would  be  productive  of  great  injustice. 
The  object  of  the  privileges  bestowed  on 
attorneys  in  the  above  cases,  is  not  that  a 
privileged  class  of  persons  should  be  con- 
stituted, who  for  their  own  private  advan- 
tage could  withdraw  themselves  from  the 
onUnary  mode  of  proceeding ;  but  was  to 
enable  thoee  who  fulfilled  the  arduous  and 
important  duties  attending  on  that  branch 
of  the  profession  to  bestow  more  time  upon 
them,  and  consequently  to  discharge  them 
more  efficiently.  The  privilege  of  the  at- 
torney is  not  bis  own  private  privilege,  but 
the  privilege  of  the  client. 
.  In  acco^ance  with  this  latter  view  have 
been  the  decisions  already  pronounced  since 
the  passing  of  the  act. 

We  may  consider  those  decisions,  first, 
as  they  concern  attorneys  plaintiffs;  and 
secondly,  as  they  concern  attorneys  defen- 
dants. 

First,  as  to  attorneys  plaintiffs.  In 
Partington  v.  Woodcock,  2  Dowl.  Prac.  Cos. 
550,  it  was  decided  that  an  attorney  is  en- 
titled to  retain  his  venue  in  Middlesex, 
notwithstanding  the  Uniformity  of  Process 
Act.  In  that  case  the  decision  was  very 
important,  because  there  the  attorney  had 
not  duly  entered  his  certificate  within  the 
limited  time,  pursuant  to  the  37  G.  3, 
c.  90,  s.  27  ;  and  which  act  attaches  a  pe- 
nalty of  50/.  to  the  nonfulfillment  of  its 
provisions  in  that  respect.  There  Mr.  Jus- 
tice Patteaon  observed,  in  answer  to  the 
objection  founded  on  the  act  of  parliament  : 
*'  I  rather  think  an  attorney  is  entitled  to 
his  privilege  from  the  mere  ftict  of  his  being 
on  ^e  roll ;  and  that  if  he  does  not  obtain 
and  enter  his  certificate  before  he  practises, 
that  is  a  matter  of  application  against  him 
for  any  penalty  he  may  thereby  incur ;  but 


he  is  not  thereby  deprived  of  Ms  privilege 
of  keeping  the  venue  in  Middlesex."  But 
in  Lowless  v.  Timms,  3  Dowl.  Prae.  Gas. 
707,  it  was  decided  that  his  privilege  only 
continues  while  he  sues  in  person.  If  be 
appears  by  attorney  he  waives  his  privilege, 
and  therefore  the  defendant  may  change 
the  venue  as  a  matter  of  course  on  ^te 
usual  affidavit.  In  Dffcr  y.  Levy,  which 
was  decided  in  last  Hilsury  term,  a  decisioii 
on  one  of  the  Blackheath  Court  of  Requests 
Acts  was  pronounced  in  conformity  with 
those  already  mentioned.  That  was  an 
application  under  die  1 0  G.  3,  c.  29,  s.  3, 
the  Blackheath  Court  of  Requests  Act,  for 
entering  judgment  in  favor  of  the  defendant, 
and  giving  him  treble  costs,  on  the  ground 
that  the  plaintiff  had  only  recovered  a  sum 
less  than  forty  shillings.  The  plaintiff  in 
that  case  was  an  attorney,  and  in  answer 
to  the  objection  founded  on  the  Uniformity 
of  Process  Act,  Mr.  Justice  LUtledale  said, 
"  It  is  true,  that  by  the  Uniformity  of  Pro* 
cess  Act  the  attachment  of  privilege  ib 
abolished,  but  the  privilege  itself  is  not 
taken  away.  The  act  of  parliament  having 
taken  away  that  particular  form  of  suing, 
did  not  mean  to  interfere  with  his  privilege. 
By  its  provisions  he  is  compelled  to  adopt 
the  same  form  of  writ  as  any  unprivileged 
person  ;  but  he  does  not  thereby  waive  his 
privilege,  for  there  is  no  other  form  he  can 
adopt.  I  think  therefore  that  the  case  does 
not  come  within  the  provisions  of  the  Court 
of  Requests  Act,  on  which  this  rule  is 
founded." 

b^ext,  as  to  attorneys  defendants.  In 
Keep  y.  Bigg$,  2  Dowl.  Prac.  Cas.  278,  and 
Pitt  V.  PoeocK  2  Cromp.  &  Mees.  146,  it 
was  decided  by  the  Court  of  Exchequer, 
after  consideration,  that  since  the  Unifor- 
mity of  Process  Act,  an  attorney  cannot  be 
arrested  on  mesne  process,  although  he 
may  be  sued  with  an  unprivileged  person : 
and  Lord  Lgndhurst,  in  delivering  the  opi« 
nion  of  the  Court,  said,  "  that  an  attorney, 
when  sued  with  another  person,  is  not  now 
liable  to  be  arrested,  because  imder  the  new^ 
act  there  is  a  means  by  which  one  may  be 
arrested,  and  the  other  served  upon  the 
same  process."  When  that  case  was  before 
Mr.  Baron  Parke  at  chambers,  he  expressed 
an  opinion  that  the  attorney  ought  to  have 
been  served  only. 

It  may  not  be  improper  perhaps  here  to 
mention  a  case  which  occurred  before  the 
passing  of  the  Uniformity  of  Process  Act, 
on  the  subject  of  attorneys'  privileges  witb 
respect  to  the  Court  of  Requests,  as  it  may 
perhaps  furnish  an  analogy  on  a  future  de- 
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dsion.  -  That  was  the  case  of  Bum  v.  Pas- 
mtore,  1  DowL  Prac.  Cas.  17.  In  that  case 
both  plaintiff  and  defendant  were  attorneys, 
and  the  defendant  was  liable  to  be  sum- 
moned in  the  London  Court  of  Requests. 
The  plaintiff,  however,  brought  his  actidn 
in  the  Court  of  King*s  Bench,  and  recovered 
a  less  sum  than  5/.,  that  being  the  amount 
to  which  the  jurisdiction  of  the  Lon- 
don Court  of  Requests  was  limited.  An 
application  was  accordingly  made  to  enter 
a  suggestion  to  deprive  the  plaintiff  of  his 
costs.  In  answer  to  the  rule  it  was  con- 
tended, that  as  it  was  then  decided  an  at- 
torney could  not  sue  another  by  attachment 
of  privilege,  the  attorney  could  not  be  taken 
to  have  waived  his  privilege,  and  therefore 
was  to  be  treated  as  if  he  had  sued  by  at- 
tachment of  privilege.  If  he  had  so  sued, 
he  would  have  been  entitled  to  his  costs ; 
not  having  so  sued  being  in  consequence  of 
the  rule  of  law,  and  not  his  own  wiU,  he 
ought  to  be  placed  in  no  worse  a  situation. 
There  Mr.  Justice  Littledale  took  time  to 
consider,  and  afterwards  gave  his  judgment 
to  this  effect :  "  I  have  consulted  the  other 
Judges  on  this  point,  and  they  agree  with 
me  in  thinking  that  this  rule  ought  to  be 
made  absolute.  If  neither  the  plaintiff  nor 
the  defendant  were  attorneys,  the  debt 
would  be  recoverable  in  the  Court  of  Con- 
science ;  and  if  the  plaintiff  had  sued  in  the 
Superior  Court,  he  would  have  been  de- 
prived of  costs  by  the  act.  But  if  the 
plaintiff  does  not  proceed  by  attachment  of 
privilege,  he  sues  as  a  common  person,  and 
IB  not  entitled  to  the  privileges  of  an  attor- 
ney. So  also«  if  the  privilege  ibe  lost,  the 
plaintiff  must  be  considered  as  a  conmion 
person.  It  therefore  appears  to  me  that 
this  rule  must  be  made  absolute,  but  with- 
out costs." 

The  decudons  since  the  passing  of  the 
Uniformity  of  Process  Act,  are  certainly 
inconsistent  with  this  view  of  Mr.  Justice 
Littledaie;  and  therefore  it  is  conceived, 
that  in  the  case  of  an  attorney  plaintiff 
against  an  attorney  defendant,  the  former 
would  not  be  liable  to  the  provisions  of  the 
Court  of  Requests  Acts. 


ON  THE  REMOVAL  OF  THE  COURTS 
OF  LAW  FROM  WESTMINSTER. 


At  the  time  of  the  destruction  of  the 
Houses  of  Parliament,  we  laid  before  our 
readers  at  considerable  length,  the  reasons 
fox  the  removal  of  the  Courts  of  Law  from 


Westminster.  We  are  perfectly  satisfied 
that  the  Houses  of  Parliament  are  most 
properly  placed  at  Westminster;  and  we 
conceive  that  their  continuance  there  is  now 
firmly  and  irrevocably  settled,  by  the  divi- 
sion on  the  subject  to  which  the  House  of 
Commons  came  on  the  10th  of  the  present 
month.  But  as  we  consider  that  the  in- 
terests of  the  large  majority,  both  of  the 
profession  and  the  public,  would  be  served 
by  the  removal  of  the  Courts  of  Law  to  a 
more  central  situation,  we  shall  keep  this 
subject  in  view,  and  re-urge  the  reasons 
for  it  at  all  fitting  opportunities.  For  the 
present  we  shaU  give  those  portions  of  the 
recent  debate  which  relate  to  our  part  of  the 
subject,  referring  to  our  former  articles  for- 
further  information.  See  8  L.  O.  497 ;  9 
L.  O.  15,  30.  46,  67,  104. 

Mr.  Hume  (among  other  things),  said  be 
mi^ht  be  accused  of  wishing  for  a  radical 
change  in  this  respect,  because  he  would  re- 
move the  courts  of  law  from  their  present  in- 
convenient situation.  He  would  propose  to 
build  proper  courts  in  the  centre  of  Lincolns 
Inn  Fields,  in  the  vicinity  of  all  the  lawyers. 
Let  them  be  all  together.  This  would  be  much 
more  convenient  for  the  public  and  the  iawyert 
themselves.  He  had  scarcely  ever  seen  so  in- 
adec^uate  accommodation  as  the  present  courts 
farms  bed ;  and  although  a  great  deal  of  money 
had  been  expended  in  fitting  them  up,  he  did 
not  think  that  any  loss  would  be  sustained;  but 
that  on  the  contrary,  great  public  convenience 
would  be  obtained  by  getting  rid  of  them  al- 
together. Gentlemen  would  see  from  this» 
that  he  reckoned  the  ricinity  of  Westminster 
Hall  as  very  little  in  favor  of  the  present 
house.  They  were  not  the  least  allied  to  each 
other.  Judges  and  lawyers  were  very  proper 
persons  to  carry  into  efleet  the  acts  of  the  le- 
gislature ;  but  they  had  no  necessary  connec- 
tion with  the  proceedings  of  that  body.  They 
were  altogether  distinct.  With  regard  to  the 
ricinity  or  the  courts  of  law,  he  hoped  he  had 
said  enough  to  shew  that  they  ought  not  to  in- 
terfere, from  the  comparatively  small  number 
of  those  who  were  interested  in  it.  He  knew 
that  manv  other  members  would  take  the  same 
riew  of  the  subject  as  he  did. 

The  Chancellor  if  the  Ea'chegver.-^His  hon. 
Friend  had  very  large  plans ;  they  embraced 
not  only  the  quitting  that  spot,  but  also  build- 
ing the  law  courts  in  the  centre  of  Lincoln's 
Inn  Fields. 

Sir  F.  Pollock  would  not  have  troubled  the 
House  on  the  subject,  had  not  reference  been 
made  by  Mr.  Hume  to  the  circumstance  of  con- 
sulting the|convenience  of  the  members  of  the 
Erofession  to  which  he  Sir  F.  Pollock  had  the 
onor  to  belong.  He  could  say  for  himself, 
and  he  thought  aUo  for  the  other  members  of 
the  Bar  vvho  had  seats  in  that  House,  that  it 
was  a  matter  of  perfect  indifference  to  them, 
whether  the  new  Houses  of  Parliament  were 
built  in  the  neighbourhood   of  Westminster 
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Hall,  or  where  St.  James's  Palace  now  stands. 
Quite  sure  he  was,  that  the  members  of  the 
bar  would  be  the  last  persons  to  go  against  the 
general  feeling  uf  the  House.    It  must  also  be 
recollected,  when  it  was  used  as  an  argument, 
that  the  consulting  the  convenience  of  the 
members  of  the  learned  profession  was  one  of 
the  reasons  for  rebuilding  on   the  old  site ; 
that  the  sitiings  of  the  courts  at  Westminster 
Hall  were  not  continuous  during  the  %vhole 
period  of  the  session,  but  only  during  term. 
The  different  Courts  of  Equity,  during  the  other 
periods  of  the  year,  held  their  sittings  in  the 
neighbourhood  of  Lincoln's  Inn.    Having  said 
thus  much  as  regarded  the  members  of  the 
bar,  he  would  refer  to  another  class  of  pro- 
fessional persons,  namely,  attorneys,  to  whom 
he  believed  the  proximity  of  the  Inns  of  Court 
to  the  Houses  of  Parliament  was  a  matter  of 
great  importance.    When  the  House  of  Lords 
was  sitting  iu  its  judicial  capacity,  and  com- 
mittees of  both  Houi^es  al.-o  sitting,  it  was  a 
matter  of  great  importance  to  the  members 
of  the  profession  to  which  he  had  referred, 
that  the  places  where  their  business  congre- 
gated should  not   he  severed.     As  regarded 
members  of  the  House  who  practised  at  the 
bar,  their  numbers  were  very  limited. 
^  Sir  R.  Peel. — ^With  regard  to  the  proposi- 
tion for  building  new  courts  of  law  in  Lmcoln's 
Ian  Fields,   on  the  principle  of  economy,  he 
thought  that  was  rather  an  argument  against 
stich  a  change.    He  trusted  the  House  would 
negative  the  proposition  of  Mr.  Hume. 

This  proposition  was,  that  a  Committee 
should  be  appointed  to  consider  the  pro- 
priety of  removing  the  Houses  of  Parlia- 
ment from  Westminster ;  and  this,  as  our 
readers  are  well  aware,  was,  and  in  our 
opinion  very  properly,  negatived ;  but  the 
same  reasons  and  the  same  opposition  to 
the  removal  of  the  Courts  of  Law  do  not 
exist. 


ON   THE 

EXAMINATION  OF  ATTORNEYS. 

Several  inquiries  have  been  made  since 
the  observations  contained  in  our  last  num- 
ber, relative  to  the  nature  of  the  intended 
examination  ;  but  at  present  we  can  only 
advise  those  who  mean  to  apply  for  admis. 
sion  in  Trinity  Term,  to  make  good  use  of 
the  intervening  time.  The  first  examina- 
tion will  take  place  within  the  last  ten 
days  of  Trinity  Term,  and  consequently 
the  4th  of  June  will  be  the  earliest  day  ap- 
pointed by  the  examiners.  The  student. 
therefore,  has  nearly  four  months  to  prepare 
himself;  and  (if  he  has  not  hitherto  mis- 
spent his  time),  a  judicious  course  of  read- 
ing, steadily  pursued,  aided  by  the  practi- 
tioner to  whom  he  is  articled,  will  enable 


him  to  appear  with  some  degree  of  credit 
before  the  Examiners.  If  he  has  not  availed 
himself  during  his  clerkship  of  the  opportu- 
nity of  acquiring  a  knowledge  of  lus  pro- 
fession, he  will  act  prudently  in  deferring 
his  application  until  Michaelmas  Term,  and 
thus  take  the   advantage   of   ^ve   or   six 
months'  additional  practice  and  application. 
It  is  well  known,  that  many  students,  after 
the  expiration  of  the  term  of  their  articles, 
in  order  to  improve  themselves,  continue  in 
a  solicitor*s  office,  or  pass  a  year  at  the 
chambers    of   a    conveyancing    barrister. 
These  are  instances  of  a  desire  to  become 
proficient  in  their  duties,  which  are  highly 
creditable.     It  rarely  happens  that  an  im- 
mediate admission  on  the  roll  is  of  material 
importance ;  and  where  it  is  otherwise,  the 
pressure  of  the  occasion  must  urge  the  ap- 
plicant   to  extraordinary  exertions;   and 
certainly,  no  one  in  contemplation  of  com- 
mencing active  practice  immediately,  can 
complain  of  his  being  required  to  exhibit  a 
reasonable  share  of  fitness  and  capacity  to 
undertake  the  duties  of  his  ofiice. 

According  to  the  terms  of  the  Rule. 
"  any  person  not  previously  admitted  an 
attorney  of  any  of  the  three  courts,  and  de- 
sirous of  being  admitted,"  shall  give  notice, 
&c.,  in  order  to  be  examined.  We  have 
heard  that  attempts  will  be  made  to  obtain 
admission  in  the  Court  of  Chancery,  where 
the  usual  notice  required  is  much  shorter 
than  in  the  Courts  of  Common  Law  ;  and 
it  is  presumed  that  the  persons  so  admitted 
in  Chancery  will  then  be  entitled,  according 
to  the  old  practice,  to  admission  at  Common 
Law.  It  is  already  too  late  for  any  notice 
of  admission  in  the  latter  courts,  without 
previous  examination ;  but  according  to  the 
practice  in  Chancery,  notice  may  be  given 
the  day  before  Easter  Term  for  the  day 
after  that  term.  We  are  informed,  how- 
ever, that  the  subject  has  been  repreeented 
to  the  Master  of  the  Rolls,  and  it  is  proba- 
ble that  an  order  will  be  speedily  made. 
We  question  also,  whether  the  Rolls  Court 
would  allow  itself  to  be  made  the  means  of 
evading  the  Common  Law  Rule,  by  persona 
who,  but  for  that  Rule,  would  have  first 
sought  admission  in  the  Common  Law 
Courts;  for  it  very  rarely  happened  that 
an  admission  took  place  in  Chancery  until 
the  party  had  been  admitted  in  the  other 
Courts.  An  order  under  the  statute,  by 
which  the  Master  of  the  Rolls  is  empowered 
to  inquire  by  such  ways  and  means  as  he 
may  think  proper,  will  soon  probably  set 
the  question  at  rest. 

We  subjoin  a  letter  on  tiie  subject  of  the   « 


On  the  Examination  of  Attorneys, — New  Bills  in  Parliament. 


297 


tena's  notice  required  by  the  Rule  to  be 
given  to  the  Examiners.  Our  corespondent 
appears  to  have  studied  the  Rules  with 
some  attention,  and  if  he  has  applied  the 
same  diligence  on  all  occasions,  he  will 
doubtless  pass  the  ordeal  with  success.  We 
presume  that  the  Examiners  will  be  ap- 
pointed the  first  day  of  Easter  Term,  and 
the  notices,  though  served  before  that  day, 
according  to  the  terms  of  the  Rule,  on  the 
official  person  for  the  time  being,  at  the 
place  of  examination,  will  of  course  be 
deemed  good  service.  The  same  thing  will 
occur  every  year,  for  the  Examiners  are  to 
be  appointed  annually  in  Easter  Term. 


Sir. 

By  the  new  Rules  of  Court  for  the  Examina* 
tion  of  Attorneys  hefore  Admission,  it  is 
ordered  that  a  term's  previous  notice  shall  be 
given  to  the  examiners,  by  leavin<(  the  same 
with  the  secretary  of  the  Law  Society.  Now 
the  examiners  are  not  to  be  appointed  until 
Easter  Term,  consequently  no  person  can  be  ad- 
mitted in  Trinity  Term  next,  unless  the  anoma- 
ly of  notice  to  the  board  of  examiners  previous 
to  their  being  in  existence,  (hy  service  on  the 
Law  Society's  Secretary)  be  held  to  be  good 
service  within  the  meaning  of  the  rule. 

One  further  remark  I  t-hall  trouble  you  with, 
as  to  the  time  of  the  examination,  which  is  to 
be  held  on  such  days  being  within  the  last  ten 
days  of  every  Terra  as  the  examiners  shall  ap- 
point. It  is  to  be  hoped  that  these  Gentlemen 
will  make  such  arrangements,  that  candidates 
may  obtain  admission  within  the  same  term  as 
that  in  which  they  are  examined.  J.  B. 


Whilst  considering  the  duties  of  an  articled 
clerk,  it  is  but  fair  to  add  the  following  letter 
on  those  of  an  attorney  : — 
Sir, 

The  lonsf  expected  rule  of  Court,  requiring 
each  student  to  pass  an  examination  prior  to 
being  admitted  an  attorney,  has  at  length  ap- 
peared. This  rule  will  have  the  effect  cand  very 
properly  So)  of  causing  clerks  under  articles  to 
use  more  diligence  and  make  greater  exertions 
in  learning  the  laws  of  their  country,  and  in  in- 
forming themselves  concerning  the  duties  of 
their  profession. 

But  it  ought  also  to  have  another  effect;  that 
of  obliging  the  attorneys  themselves  to  pay 
wore  attention  to  those  articled  to  them.  The 
circumstance  of  a  candidate  not  being  able  to 
succeed  in  his  examination,  as  it  will  disgrace 
the  individual  rejected,  so  it  must  also  reflect 
discredit  on  the  attorney  to  whom  he  may  have 
been  articled^  and  who«e  bounden  duty  it  was 
to  have  attended  to  his  instruction.  A  student 
oagbt  not  to  fail,  if  proper  care  were  taken. 
The  want  of  attention  evinced  by  attorneys  to- 
wards their  articled  clerks  is,  I  must  observe. 
)>Dt  too  common.  It  is  often  the  practice,  and 
Aal  in  offices  of  the  first  reputation,  to  seat  a 
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young  man  at  his  desk,  with  some  piece  of 
work  sufficient  to  keep  him  employed  a  con- 
siderable time,  and  then  to  let  him  manage  for 
himself,  without  bestowing  a  single  thought 
about  how  far  the  occupation  may  tend  to  nis 
benefit  or  advantage. 

How,  Sir,  I  ask,  can  a  clerk,  brouglit  up  in 
such  a  manner,  be  expected  to  turn  out  clever 
in  his  profession  ?  The  natural  consequence  of 
]iis  examination  will  be  rejection,  and  then, 
forsooth,  his  master  is  to  be  allowed  to  screen 
himself  by  making  use  of  the  common-place 
excuse  of  idleness,  and  branding  that  clerk  as 
idle,  of  whom  he  may  not  perhans  have  seen 
sufficient  to  ascertain  if  he  really  be  so,  or 
whose  idleness,  by  not  striving  to  correct,  be 
will  only  have  served  to  increase. 

It  is  true  that  by  chance  the  young  clerk  may 
meet  with  some  one  in  the  office,  who,  perhaps 
from  motives  of  kindness,  or  more  probably 
perceiving  the  improper  method  by  which  he 
was  being  brought  up,  may  be  induced  to  af- 
ford to  him  that  assistance  which  his  master 
neglected.  But  such  is  not  often  the  case;  any 
one  entering  an  office  in  expectation  of  meet- 
ing with  some  such  fortuitous  friend,  would 
embark  in  a  speculation  most  probably  without 
success.  '* 

Then,  Sir,  let  the  rule,  which  is  calculated 
to  exact  greater  diligence  on  the  part  of  the 
clerk,  be  the  means  of  producing  greater  at- 
tention from  the  master.  Let  not  a  young 
man,  from  the  want  of  proper  attention  on  the 
part  of  the  attorney  during  the  period  of  his 
clerkship,  be  compelled  on  its  expiration  to 
recover  his  deficiency  by  spending  another 
period  in  the  chambers  of  some  pleader,  and 
thus  waste  that  time  which  might  other- 
wise be  employed  to  his  own  emolument. 
And  let  not  attorneyK  suppose  they  are  peir- 
forming  their  duty  towards  their  clerks  by 
turning  them  adrift  in  an  office,  seldom  speak- 
ing to  them,  never  advising  them,  or,  as  a  still 
more  futile  compromise  of  the  obligations  they 
have  taken  on  themselves,  by  consigning  them 
to  the  dictation  of  some  selfish  and  perhaps  ig- 
norant inferior.  C. 


We  refer  to  an  announcement  in  "  The 
Editor  s  Letter  Box,'*  regarding  a  Work  now 
preparing  by  several  gentlemen  of  both 
branches  of  tiie  profession,  which  we  expect 
will  be  useful  to  Articled  Clerks,  in  refer- 
ence to  the  intended  examination. 


NEW  BILLS  IN  PARLIAMENT. 


CONSOLIDATION    OF    THE    ECCLESIASTICAL 
COURTS. 

This  bill  is  intituled,  "An  Act  to  consolidate 
the  Jurisdiction  of  the  several  Ecclesiastical 
Courts  in  England  and  Wales  into  One  Court, 
and  to  enlarge  the  Powers  and  Authorities  of 
such  Court ;  and  to  alter  and  amend  the  Law 
in  certain  Matters  Ecclesiastical."  Its  great 
importance  renders  it  necessary  to  state  the 
principal  enactments  fully. 


soo 
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of  the  contents  of  such  original  will,  writing' 
or  appointment  in  the  nature  of  a  will. 

26.  That  the  person  or  some  one  of  the  per- 
sons  applying  for  anjr  probate  or  for  any  letters 
of  administration  either  with  or  without  the 
will  annexed,  or  for  the  registration ,  of  any 
willy  writing  or  appointment  in  the  nature 
of  a  will,  do  and  shall,  before  such  probate  or 
administration  or  certificate  of  registration  shall 
be  granted,  make  an  affidavit,  in  manner  now 
used  and  accustomed,  not  only  of  the  time  of 
the  death  of  the  testator  or  intestate  (as  the  case 
may  be),  but  also  of  the  place  uf  the  death  and 
of  the  burial,  if  the  same  shall  have  taken  place, 
of  such  testator  or  intestate ;  and  if  such  per- 
son cannot  make  affidavit  as  to  the  place  of 
death  or  of  burial  of  such  testator  or  intestate, 
then  such  person  shall  make  affidavit  of  the 
reason  why  he  cannot  depose  as  to  such  place 
of  death  or  of  burial. 

27.  That  all  persons,  not  bfing  attomies  or 
solicitors,  who  upon  the  first  day  of  June  in 
the  present  year  shall  have  been  actually  admit 
ted,  and  shul  on  that  day  have  been  exclusively 
practising  as  proctors  and  notaries  in  any  ec- 
clesiastical court  in  England  and  Wales,  and 
not  being  registrars  of  any  such  ecclesiastical 
court,  may,  within  one  year  of  the  passing  of 
this  act,  be  admitted  as  proctors  of  the  Court 
of  Probate  established  by  this  act,  according  to 
the  forms  prescribed  for  the  admission  of  proc- 
tors in  such  ecclesiastical  court,  and  without 
the  payment  of  any  further  dutys  and  all  per- 
sons not  being  proctors  who  have  served  or 
who  on  the  first  dajr  of  June  in  the  present 
year  were  actuUyservmg  under  articles  as  clerks 
to  such  persons  so  exclusively  practising  as 
proctors  may,  within  one  year  after  the  passing 
of  this  act,  or  within  one  year  after  the  expir- 
ation of  their  respective  times  of  service,  being 
notaries,  be  admitted  as  proctors  of  the  said 
Court  of  Probate  established  by  this  act,  ac- 
4:ording  to  the  forms  prescribed  for  the  ad- 
mission of  proctors  in  such  court,  upon  pay- 
ment of  the  proper  duty  in  that  behalf. 

28.  Provitled  that  all  persons  who  on  the 
£rst  day  of  June  lai^t  were  actually  serving 
under  articles  as  clerks  to  any  proctor  prac- 
tising in  any  Court  at  Doctors'  Commons 
.shall,  when  admitted  as  proctors  of  the  Court 
of  Probate  established  by  this  act,  be  placed  on 
the  list  of  proctors  next  to  those  proctors  who 
are  entitled  to  act  as  proctors  in  the  said  Court 
of  Probate,  by  reason  of  their  having  been,  at 
the  time  of  passing  this  act,  entitled  to  act  as 
notaries  and  proctors  in  any  of  the  ecclesiasti- 
cal courts  at  Doctors'  Commons. 

29.  That  the  Judges,  registrars,  and  other 
officers  of  the  several  courts  of  peculiar,  man- 
orial, and  other  exempt  jurisdictions,  and  of 
.all  the  several  archdeaconal,  episcopal,  and 
other  courts,  by  which  probate  of  mils,  tes- 

itameots,  codicils,  or  testamentary  papers,  or 
administration  of  the  goods,  chattels,  righti), 
or  credita  of  any  person  deceased  shall  have 
been  granted,  or  by  which  any  contentions  ju- 
risdiction ahall  have  been  exercised,  or  other 

•  pecBont  having  the  custody  of  the  documents 


and  papers  belonging  to  any  such  Court,  akall, 
on  being  served  with  a  monition  to  that  faiF- 
pose,  and  at  the  times  and  in  the  manner  there- 
by directed,  transmit  to  the  registrars  of  the 
said  Court  of  Probate  such  of  the  original 
wills,  testaments,  codicils,  or  testameotarv 
papers  as  shall  have  been  proved  in  tach 
Courts  respectively,  and  such  of  the  adminia- 
1  ration  bonds  which  shall  have  been  taken  by 
such  Courts  respectively,  and  of  the  notes  oST 
administnition,  and  of  the  Court  hooka  and 
calendars,  and  of  the  other  documents  and 
papers  deposited  in  the  said  Courts  respective- 
ly, as  the  said  Court  of  Probate  by  such  moni- 
tion shall  direct,  and  the  same  shall  be  pre^ 
served  in  the  registry  of  the  said  last-men- 
tioned Court. 

30.  That  all  probates  and  letters  of  adminis- 
tration of  personal  estates  granted  before  the 

in  the  present  year,  which  may  be 
void  or  voidable  by  reason  that  the  Courts 
from  which  the  same  respectively  were  ob- 
tained had  not  jurisdiction  to  grant  sudi  pro- 
bates of  wills  or  letters  of  aoministration  of 
such  personal  estates  respectively,  shall  be  and 
be  deemed  for  all  purposes  whatever  to  have 
been  and  to  be  as  valid  as  if  the  same  had  been 
obtained  from  the  courts  entitled  to  grant 
such  probates  of  wills  or  letters  of  administiia- 
tion  of  such  personal  estates  respective! v. 

31.  Provided  that  any  void  or  voidable  pn»- 
bate  or  letters  of  administration  shall  not  be 
made  valid  by  this  act  where  another  probate 
of  the  same  will  or  other  letters  of  administra- 
tion of  the  same  personal  estate  shall  snbee- 
quently,  but  before  the  have  been 
granted  out  of  the  proper  court,  nor  where 
such  probate  or  letters  of  administration  ahaO 
have  been  revoked  or  determined  by  any  court 
of  competent  jurisdiction  to  have  been  void  be- 
fore the  nor  so  far  as  the  same  respects 
any  personal  estate  which  at  the  time  of  the 
shall  be  in  possession  of  any  person  who  woold 
not  be  entitled  thereto  if  the  same  probate  or 
letters  of  administration  were  valid,  nor  shall 
this  act  prejudice  or  affect  any  proceedings 
pending  at  the  time  of  this  act  in  which  tke 
validity  of  any  such  probate  or  letters  of  admi- 
nistration shall  be  in  question  between  the 
person  claiming  under  the  same  and  the  party 
claiming  adversely  thereto,  and  such  probate 
or  letters  of  administration,  \(  the  result  of 
such  proceedings  shall  be  to  invalidate  the 
same,  shall  not  be  rendered  valid  by  this  act; 
and  if  such  proceedings  shall  abate  or  become 
defective  by  reason  of  the  death  of  any  party, 
any  person,  who  but  for  this  act  wciuld  have 
any  right  bv  reason  of  the  invalidity  of  such 
probate  or  letters  of  administration,  shall  retain 
such  right,  so  as  he  commence  proceedings  for 
enforcing  the  same  within  calendar 
months  after  the  death  of  such  party. 

3*2.  Administration  bonds  to  be  taken  in  the 
name  of  the  Judge  of  the  Court  of  Probate,  &c. 

33.  Form  of  administration  bond. 

.34.  Form  of  bond  on  granting  administra- 
tion with  will  annexed. 

35.  ISeveral  surety  bonds  may  be  taken. 

36.  Security  not  obliged  to  be  taken  for 
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stohitotrfttor's  share,  or  the  share  of  any  per. 
aoB  waiving  such  security. 

37.  New  administration  not  to  be  required 
wbere  additional  effects  discovered. 

38.  Court  to  have  power  to  direct  inventory 
aoad  account  to  be  made. 

39.  Inventory  may  be  impeached  at  the  suit 
of  party  jnteres'ted. 

40.  Judge  may  declare  bond  forfeited^  and 
enforce  payment. 

4  L  That  where  several  bonds  shall  have  been 
^ven  by  any  sureties  as  aforesaid  (or  different 
portions  of  the  vdue  of  the  estate  of  any  de- 
ceased person,  of  whose  estate  and  ciffects 
administration  or  administration  with  will 
annexed  shall  have  been  granted,  and  any  one 
ef  such  bonds  shall  he  put  in  suit  against  the 
anredea  therein  named,  and  nuch  sureties  shall 
witliin  days  after  being  so  sued  give  a 

notice  in  writing  of  such  suit  to  the  persons 
who  shall  he  sureties  for  a  different  portion  or 
different  portions  of  the  value  of  the  same  es- 
tate, then,  in  cane  the  sureties  so  sued  shall  be 
adjudged  to  pay  the  whole  or  any  part  of  the 
asoney  mentioned  in  the  bond  wnereby  they 
are  bound,  it  shall  be  lawful  for  them  to  de- 
■wnd  and  have,  by  way  of  contribution  from 
the  sureties  to  whom  such  notice  shall  have 
lieen  f^ven  as  aforesaid,  such  a  proportion  of 
the  sum  which  the  sureties  so  used  have  been 
compelled  to  pay  as  the  amount  of  the  propor- 
tion of  the  value  for  which  the  sureties  from 
whom  Bueh  contribution  is  demanded  bears  to 
the  full  value  of  the  estate  of  such  deceased 


iperaoik 

42.  That  all  suits,  whether  original  or  by 
way  of  appeal,  which  shall  on  the  passing  of 
this  act  be  depending  in  any  Ecclesiastical 
Court  in  England  or  Wales,  save  and  except 
suits  for  tithes,  offerings,  oblations,  mortuaries, 
obventions,  or  payments  or  profit  in  the  nature 
of  tithe,  shall  be  transferred,  with  all  proceed- 
ings thereon,  to  the  said  Court  of  Probate 
established  by  this  act,  there  to  be  dealt  with 
and  decided  according  to  the  practice  of  the 
said  Court  of  Probate,  which  shall  for  the  pur- 
liosesof  such  suits  be  deemed  and  taken  to  have 
all  the  power  and  jurisdiction  to  all  intents  and 
purposes  possessed  by  the  Court  from  which 
aach  suits  shall  be  transferred. 

43.  Provided  that  nothing  in  this  act  con- 
lained  shall  extend  to  take  away,  abridge,  or 
affect  the  episcopal  jurisdiction,  according  to 
the  statutes,  laws,  usages,  canons,  and  consti- 
tutions ecclesiastical  now  in  force  within  this 
realm  in  matters  of  ordering  the  clergy  or  of 
eburch  discipline,  save  as  is  herein -after  pro^ 
▼ided  with  respect  to  certain  criminal  proceed- 
ings; and  that  all  monitions,  sequestrations, 
Iteeaces,  dispensations,  compositions,  faculties, 

Cuts,  rescripts,  delegacies,  and  instruments 
eafter  to  be  granted  by  any  archbishop  oi* 
iHshop,  shall  be  of  the  same  force  and  effect 
as  if  tbis  act  had  not  been  passed ;  and  all  other 
rig'hts,  privileges,  powers,  jurisdiction,  and  au- 
thorities heretofore  possessed,  used,  and  exer- 
cised by  such  archbishop  or  bishop  respectively, 
and  not  specially  taken  awa^,  abridged,  or 
altered  by  this  act,  shall  continue  to  be  pos- 


sessed, used,  and  exercised  by  him  and  rhem  in 
thesamemannerasif  this  act  had  not  been  passed. 
44.  That  where,  by  reason  of  the  application 
for  or  the  grant  of  any  such  monition,  seijues- 
tration,  licence,  dispensation,  composition, 
faculty,  grant,  rescript,  delegacy,  or  instru- 
ment,  or  where,  by  reason  of  the  erection  of 
any  monument  or  tombstone,  or  obstruction  or 
ornament.  In  any  church  or  churchyard,  or  of 
any  perturbation  of  seat,  any  suit  may,  accord- 
ing to  the  practice  of  any  Ecclesiastical  Court, 
now  be  instituted  and  maintained,  in  all  such 
cases  every  such  suit  shall  be  summaril^r  heard 
before  the  bishop  of  the  diocese  in  which  the 
cause  of  action  shall  arise,  his  vicar  general, 
and  one  archdeacon  to  be  appointed  by  such 
bishop,  by  affidavit  or  on  examination  of  wit- 
nesses on  oath,  as  to  such  bishop, vicar  general, 
and  archdeacon  shall  seem  fit ;  and  such  bishop, 
vicar  general,  and  archdeacon  in  all  such  cases 
shall,  for  the  purpose  of  enforcing  the  attend- 
ance of  witnesses,  possess  and  exercise  t^e 
same  power  and  authority  as  a  justice  of  the 
peace  possesses  and  exercises  in  summary  pro- 
ceedings ;  and  the  decision  of  such  bishop, 
vicar  general,  and  archdeacon  shall  be  final  and 
conclusive  to  all  intents  and  purposes  whatso- 
ever, and  shall,  if  necessary,  be  enforced  in  the 
same  manner  as  the  orders  and  decrees  in 
Courts  Ecclesiastical  may  now  be  enforced  by 
law. 

4*6.  Repeal  of  13,  Edw.  1.  st  4.  c.  I  ;  9 
Edw.  2.  St.  1.  c.  1.;  18  Edw.  3.  st.  3.  c.  7  ; 
1  Ric.  2.  c.  13 ;  1  Ric.  2.  c.  14 ;  27  Hen.  8. 
c.  20. ;  32  Hen.  8.  c.  7 ;  2  &  3  Edw.  6.  c.  13. 
ss.  2. 13. 


^s  to  Ttthe  Suits, 

4(5.  That  all  suits,  whether  original  or  by 
way  of  appeal,  which  shall  on  the  said  ^ 
day  of  be  depending  in  any  ecclesiastical 

court  in  England  or  Wales  for  or  in  respect 
of  any  tithes,  offerings,  oblations,  mortuaries, 
obventions,  payments,  or  any  profits,  enaolu- 
ments,  or  commodities  in  the  nature  of  tithe, 
shall  be  transferred,  \rith  all  proceedings 
thereon,  to  his  Majesty's  Court  of  Exchequer, 
there  to  be  dealt  with  and  decided  according 
to  the  practice  of  the  said  court,  which  shaQ 
for  the  purposes  of  such  suits  he  deemed  and 
taken  to  have  aU  the  power  and  jurisdiction  to 
all  intents  and  purposes  possessed  by  the  court 
from  which  such  suits  shall  be  transferred. 

47.  Prorided,  That  nothing  in  this  act  con- 
tained shall  prevent  two  or  more  of  his  Ma- 
jesty's justices  of  the  peace  from  hearing  and 
determining  all  complaints  touching  tithes, 
oblations,  and  compositions  subtracted  or 
withheld,  where  the  same  shall  not  exceed  ten 
pounds  in  amount,  from  any  one  person,  in 
the  same  manner  as  is  directed  by  53  Geo. 
3,  c.  127,  intituled,  "An  Act  for  the  better 
regulation  of  Ecclesiastical  Courts  in  England, 
and  for  the  more  easy  recovery  of  Church 
Rates  and  Tithes. 

48.  Provided,  that  this  act  shall  not  extend 
to  any  tithes,  offerings,  oblations,  mortuaries, 
payments,  or  obventions  within  the  city  of 
London  or  the  liberties  thereof,  nor  to  any 
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other  city  or  town  corporate  where  the  same 
are  settled  by  any  Act  of  Parliament  in  th^t 
case  particuwly  made  and  provided. 

As  to  Church  Rates. 

49.  That  from  and  after  the  passine  of  this 
Act,  no  jurisdiction  shall  be  had,  used»  or  exr 
ercised  in  any  ecclesiastical  court  in  matters 
of  church  rates,  except  so  far  as  relates  to  any 
suits. or  proceedings  now  pending  in  any  eccle- 
siastical, court  in  respect  of  any  such  rates; 
which  suits  and  proceedings  shall  be  carried 
an,  oontinued,  and  concluded  in  the  same 
manner  as  if  this  act  had  not  been  passed, 
sav«  that  such  suits  or  proceedings  shall  be 
transferred  in  manner  before  mentioned  to 
the  Court  of  Probate  established  by  this  act : 
Provided  always,  that  the  laws^  canons,  and 
cpnstituttons  ecclesiastical  now  in.  force  with 
res];>ect  to  the  making  of  church  rates  and  the 
liability  of  persons  thereto  shall  continue  in 
force  as  if  this  act  had  not  been  passed^  and 
shall'  be  put  in  execution  by  justices  of  the 
peace  as  hereinafter  mentioned. 

60.  That  in  case  any  person  or  persons  shall 
find  him,  her,  or  themselves  aggneved  by  any 
church  or  chapel  rate,  or  shall  have  any  mate- 
rial objection  to  any  person  or  persons  put  ou. 
or  left  out  of  such  rate,  or  to  the  sum  charged 
on  any  per&o^  or  persons  therein,  it  shall  and 
may  be  lawful  for  such  person  or  persons  so 
agj^eved,  or  having  any  such  objection,  giving 
reasonable  notice  to  the  churchwarden  or 
churchwardens,  chapelwarden  or  chepelwar- 
dens,  who  ought  to  recover  and  collect  such 
rate  (which  notice  shall  state  the  grounds  of 
appeaJ),  and  also  to  every  person  concerning 
the  rating  of  whom  objection  is  made,  to  ap- 
peal to  the  next  general  or  ouarter  sessions  of 
the  peace  of  the  county,  ridmg,  city,  liberty, 
or  town  corporate  where  the  church  or  chapel 
18  situate  in  respect  whereof  such  rate  shall 
have  been  made,  and  the  justices  of  the  peace 
there  assembled  are  hereby  authorized  and  re- 

Suired  to  receive  such  appeal,  and  to  hear  and 
nally  determine  the  same ;  but  if  it  shall  ap> 
pear  to  the  said  justices  that  reasonable  notice 
was  not  given,  then  they  shall  adjourn  the  said 
appeal  to  the  next  quarter  sessions,  and  then 
and  there  finally  hear  and  determine  the  same; 
and  the  said  justices  may  award  and  order  to 
the  party  for  whom  such  appeal  shall  be  deter- 
mined such  costs,  to  be  levied  by  distress  and 
sale  of  goods,  as  to  them  shall  seem  reason- 
able; and  it  shall  be  lawful  for  the  said  jus- 
tices, if  they  think  fit,  to  submit  acf^  upon 
any  point  ot  law  arising  before  them  upon  the 
trial  of  such  appeal  for  the  opinion  of  his  Ma- 
jesty's Court  of  King's  Bench. 

61.  That  upon  an  appeal  fi-om  any  church 
or  chapel  rate,  the  justice^  of  the  peace,  whpre 
there  shall  seem  just  cause  to  give  relief,  shall 
and  are  hereby  reouired  t<r amend  the  same  in 
such  manner  as  shall  l)e  necessary  for  giving 
such  relief  without  quashing  or  setting  aside 
the  whole  rate ;  but  if  upon  appeal  from  the 
whole  rate  it  shall  be  found  necessary  to  quash 
or  set  asidtp  the  same,  then  and  in  every  such 
case  the  sud  justices  shall  and  are  hereby  re- 


quired to  order  and  direct  the  drarohwacdfai 
or  churchwardens,  chapelwarden  or  oluipel« 
wardens,  as  the  case  may  be,  to  make  a.  new 
rate^  and  they  are  hereby  required  to  make  the 
same  accordingly, 

62.  That  from  and  alter  the  pasting  of  tfak 
act,  if  any  one  duly  rated  to, a  church  rate  or 
chapel  rate  shall  refuse  or  neglect  to  pav  the 
sum  at  which  he  is  so  rated,  it  shall  .ana  may 
be  lawful  for  any  one  justice  of.  the  peace  <h 
the  same  county,  riding,  city,  liberty,  or  town 
corporate  where  the  church  or  chapel  la  situ- 
ated in  respect  whereof  such  rate  diaU  have 
been  made,  upon  the  complaint  of  any  church- 
warden or  churchwardens,  chapelwarden  or 
chapelwardens,  who  ought  to  receive  aad  col- 
lect the  same,  to  examine  upon  oath  or  affirma- 
tion into  the  merits  of  such  complaint^  and  by 
warrant  under  his  hand  and  seal  to  levy  by 
distress  and  sale  of  the  goods  of  suoh  oQender, 
his  executors  or  administrators^  su^h  sum  aa 
is  due  and  nayable  in  respect  of  such  nite» 
rendering  only  the  overplus  to  him  or  her,  the 
necessary  charges  of  distraining  being  thereoat 
first  deducted  and  allowed  by  the  said  juatige  : 
provided  always,  that  in  case  of  i^y  such  ap- 
peal bemg  made  as  aforesaid,  np  warrant  of 
distress  shall  be  granted  against  the  peiwm  so 
appealing  until  sSter  such  i^^peal  shiiU.  be.  de^ 
termined. 

63.  And  whereas  an  actwas  paised  in«the 
6  &  6  Edward  6,  c.  4,  intituled,  "An  Act  against 
Fighting  and  Quarrelling  in.  Churches  and 
Churchvards^"  and  whereas  another  act  was 
passed  m  the'  27  Geo.  3,  c.  44,  intituled,  "  An 
Act  to  prevent  frivolous  and  vexatious  Suits  in 
Ecclesiastical  Courts,"  and  it  is  expedient  tha;t 
the  said  acts  should  be  repealed ;  be  it  there- 
fore enacted,  that  from  ana  after  the 

the  siud  acts  shall  be  repealed. 

Exoepiwns  to  Jurisdiction. 

64.  That  it  shall  not  be  lawful  for  the  said 
Court  of  Probate  established  by  thia  act  to 
take  any  cognizance  whatever  of  apiF  criminal 
suit  for  the  punishment  of  incest^  aaulteiy,  or 
fornication,  nor  to  take  any  cognixance  of  any 
ofifence  committed  by  quarrelhng,  chiding,  or 
brawling  by  words  only  in  any  church  or 
churchyard,  or  by  smiting  or  laying  violent 
hands  on  any  other  in  any  church  or  churcJl^ 
yard,  or  by  maliciously  striking  any  person 
with  or  drawing  any  weapon  in  any  church  oc 
churchyard  to  the  intent  to  strike  another  with 
the  same,  or  of  any  cause  or  suit  by  reason  of 
defamation,  or  to  inflict  any  punishment  for 
defamation,  or  for  any  breach  of  the  peace, 
misdemeanor,  or  crime  whatsoever ;  any  law, 
statute,  canon,  usage,  or  custom  to  the  con- 
trary notwithstanding. 

6d.  That  the  course  of  proceeding  in  Ae 
said  Court  of  Probate  shall,  subject  to  such 
rules  and  orders  as  shall  from  time  to  time  be 
duly  made,  be  according  to  the  present  form 
ana  manner  of  preceding  in  eccleaiastica} 
courts  in  cases  of  the  like  nature;  and  that 
all  statutes,  canons,  laws,  usages,  a^d  pnieticea 
now  in  force  in  the  ecdesitistica}  covk^  «t 
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Docton'  GommoiiB,  aaye  and  except  so  far  as 
Bucb  form  and  manner  of  proceeding,  statutes, 
cmions,  laws,  usages,  ana  practices,  or  anv  of 
them,  may  be  regaled,  altered,  or  varied  by 
tkis  act,  or  may  be  otherwise  inconsistent  witn 
the  provisions  of  the  same,  shall  apply  to,  go- 
vern, and  be  observed  by  the  saiq  Court  of 
Probate  in  the  same  manner  as  such  statutes, 
canons,  laws,  usages,  and  practices  applied  to, 
irovemed,  and  were  observed  by  the  said  eccle- 
siastical courts. 

56.  That  it  shall  be  lawful  for  the  stud  judge 
of  the  Court  of  Probate  from  time  to  time  to 
make  such  rules,  orders,  and  regulations,  re- 
specting the  practice  and  mode  of  proceeding 
of  the  sfdd  court,  and  the  conduct  and  duties 
of  the  officers  and  practitioners  therein,  as  to 
bim  shall  seem  fit,  and  from  time  to  time  to 
repeal  or  alter  such  rules,  orders,  or  regula- 
tions: Provided  always,  that  no  such  rules, 
orders,  or  regulations  shall  be  of  any  force  or 
effect  until  the  same  shall  have  been  approved 
by  his  Majesty  in  council,  and  so  soon  as  the 
same  have  been  approved  by  his  Majesty  m 
council  they  shall  immediately  be  laid  before 
both  houses  of  Parliament,  if  parliament  be 
then  sitting,  or  if  Parliament  be  not  then  sit- 
ting, within  five  days  after  the  next  meeting 
^ereof ;  and  no  such  rules,  orders,  or  re^a- 
tions  shall  be  of  any  force  or  effect  untu  six 
weks  alter  the  same  shall  have  been  so  laid 
blefqre  both  houses  of  Parliament. 


Trial  by  Jury. 

57'  lUiat  in  any  suit  depending  in  the  sud 
Court  of  Probate,  the  said  court  shall  have 
power,  at  any  period  of  such  suit,  if  it  shall 
think  fit  so  to  do,  to  direct  a  trial  by  jury  of 
any  issue  or  issues  on  any  question  or  questions 
of  fart  arising  in  any  such  suit  in  manner 
hereinafter  mentionea;  and  in  any  suit  re- 
fpecting  the  validity  of  any  will,  or  of  any 
writing  or  appointment  in  the  nature  of  a  will; 
depending  m  the  said  court,  it  shall  be  lawful 
for  Uie  said  court,  after  the  taking  of  the  de- 
positions on  the  condidit,  or  on  the  first  plea 
lb  the  cause,  to  direct  that  pubKca;;ion  shall 
pass  thereon,  and  upon  publication/  oy  at  any 
other  perioi^in  the  suit,  to  direct  such  tni^  by 

o&.  That  such  issue  or  issues  shall  be  tried 
in  the  usual  form  of  an  action  of  trespass  on 
the  case  upon  promises  before  some  judge  of 
his  Majesty's  superior  courts  of  common  law 
at  Westminster,  at  the  sittings  o?  Nisi  Prius  in 
London  or  Middlesex,  or  before  some  judge 
of  Assize  at  Nisi  Prius,  as  to  the  judge  of  the 
Court  of  Probate  shall  seem  fit. 

59  Record  of  the  issue  and  the  verdict  to 
be  transmitted  to  the  proper  officer  after  trial. 

60.  New  trials  maybe  ordered. 
^  61.  Appeal  to  king  in  council  upon  ques- 
tion relalmg  to  granting  issues, 

62.  That  at  Sie  triu  of  any  issue  duected 
b¥  the  said  Court  of  Probate,  either  party 
•Ball  havt  all  the  like  powers,  rights,  and  re- 
medies,  with  respect  to  bills  of  exceptions,  as 


parties  impleaded  before  justices  may  have  by 
virtue  of  the  statute  made  in  that  behalf  in  the 
thirteenth  year  of  the  reign  of  king  Edward 
the  First  with  respect  to  exceptions  uleged  by 
them  before  such  iusticea ;  and  every  such  biU. 
of  exceptions,  sealed  with  the  seel  ol  the  judge 
or  judges  to  whom  such  exceptions  shall  have 
been  made,  shall  be  annexed  to  the  record  of 
the  trial  of  the  said  issue ;  and  the  matters 
therein  contuned  shall  and  may  be  matter  of 
error,  in  like  manner  as  the  matters  contained 
in  any  biUof  exceptions  annexed  to  the  record 
of  any  trial  in  any  of  his  Majesty's  courts  are 
matter  of  error,  and  the  proceedings  thereon 
shall  be  the  same  as  in  other  cases  of  etror 
from  the  superior  courts  at  Westminster:  Pro- 
vided always,  that  upon  the  final  determinatiqii, 
of  such  proceedings  in  error,  the  record,  witjl 
the  proceedings  thereon,  shall  be  transmitted, 
to  the  said  C^urt  of  Probate  by  the  proper 
officer  in  whose  custody  such  record  may  be, 
and  the  final  judgment  thereop  shall  be  binar 
ing  and  conclusive  on  all  parties,  in  th^  saipe 
manner  as  other  judgments  of  the  like  natur,e 
ii^  suits  originally  commenced  in  any  of  th^ 
superior  coiuoto  of  common  law  at  Westmin- 
ster. 

63.  Parties  to  suits  before  existing  (^clesi- 
astical  courts  to  have  the  same  right  of  appeal 
as  if  the  Act  had  not  passed. 

64,  Judge  of  Court  of  Probate  to  sett)p 
costs  of  issues. 


Sfquestratians. 

6$.  Regulation  of  sequestrators  of  ecclest: 
astical.  orofits, 

66.  3e(iue8trators  may  enter,  ii^to  a  comp9- 
sitipn  for  payment  of  titnes. 

67.  Sequestrators  empowered  to  sue  fipf  r.^^ 
covery  of  tithes. 

68.  Where  amount  to  be  recovered  is  uuifr 
10/,,  Sjequestrator  to  have  the  sfupe  advanfa^e^, 
as  other  parties. 

69.  Wni^re  the  spiritual  perspn  s^rve^  th^ 
cure  durii^g  the  sequestra^on  of  the  profits^  of 
his  living,  the  bishop  may  xnakie  him,  ai^  allow- 
ance. 

70.  Bishop  may  remov/a.  8eque8,ti^or  or,  qu* 
rate. 

7,1.  App^cation  o(  pi;ofits  of  IJvijig  ^m^er 
sequ^tration. 

j^*  Sequestrator  to  r^^  accoiuit 

73.  Qishop  m^y  quiestion  accuracy  of  i^^ 
couQt  dl^v^red,  and  examine  into  ihe.same^. 

74^  Court  of  Probate  to  take  cognizance  <^j^- 
suits  impeaching  i\ccuracy  of  seqiu^siir^tor,  ^ 
accounts. 

7^.  Writs  of  sMWestradPtt  tp  be  filed^ 

76.  Where  a  wnt  of  sequestration  ha^  bee% 
issued,  no  further  lyju  to  issue  until  tl^^  fir^t, 
isretnropd. 

77.  Act  quay  be  ultere*  or  repj^ed* 
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Eorlr  €i&naT[or*i  Caurt. 

PATENT. — INJUNCTION. — BILL.— DEMURRER. 
— ACTION  AT  LAW, — PRACTICE. 

Upon  argument  on  dem  urrer^  to  n  fiill  to  restrain 
fin  infring'ement  of  a  patent ,  it  is  a  depar- 
ture  from  the  practice  of  the  Court,  to  direct 
mn  action  at  taw. 

The  possessor  of  a  patent  already  established 
by  action,  is  entitled  to  an  injunction  until 
ansurer,  ttithout  being  put  to  establish  his 
patent  by  action. 

The  bill  prayed  for  an  injunction  to  restrain 
the  infringement  of  the  plaintiffs  patent  for 
*•  improved  machiner}'  for  preparing  and  spin- 
ning flax,  hemp,  and  other  flhrous  substnnces," 
and  using  and  disposing  of  the  same.  The  de- 
fendant demurred  for  want  of  equity,  and  on 
the  ground  that  the  specification  was'  an  insuf. 
ficient  description,  rhe  Vice-Chancellor,  on 
the  argument  upon  demurrer,  directed  it  to 
stand  over  until  the  plaintiflf  by  action  at  law 
established  his  patent,  of  which  he  was  in  pos- 
session for  nearly  ten  years.  The  plaintiff  ap- 
pealed  from  that  decision. 

Sir  F.  Pollock,  Mr.  Kindersley,  and  Mr. 
Booth,  for  the  appellant  — ^The  appellant*8  pa- 
tent has  stood  the  test  of  inquiry  since  1825, 
when  the  validity  of  it  was  established  by  ver- 
dict of  a  jury  in  an  action  tried  at  Lancaster. 
Other  parties,  against  whom  actions  were  then 
pending  for  an  infriii||fement,  yielded  to  that 
verdict.  The  plaintiffought  not  to  be  put  to 
the  delay  and  expense  of  a  new  action.  The 
main  objection  to  the  patent  was  the  alleged 
insufficiency  of  the  specification.  The  bill  con- 
tained only  a  summary  of  the  specification;  but 
the  enrolment  was  ample  enough  to  cover  and 
accurately  to  describe  the  invention.  The  order 
of  the  Vice-Chancellor  was  contrary  to  the  prac- 
tice of  the  Court  on  demurrer.  By  demurring, 
the  defendant  admitted  the  truth  of  the  facts 
stated  in  the  bill.  To  direct  an  action  to  ascer- 
tain facts  so  admitted  was  evidently  wrong. 

IVlr.  Barber,  Mr.  Wigram,  and  Mr.  Atkinson, 
for  the  defendant,  in  support  of  the  Vice- 
Chancellor's  order.— The  validity  of  the  speci- 
fication was  the  only  question  before  the  Vice- 
Chancellor,  and  his  honour  was  not  able  to  dis- 
pose of  that  with  satisfaction  to  himself  with- 
out the  aid  of  a  verdict.  The  demurrer  was 
generally  for  want  of  equity,  but  more  particu- 
larly applied  to  the  interrogatories  in  the  bill, 
inquiring  as  to  the  profits  of  the  defendant's 
machinery  and  trade  for  so  many  vears  before 
and  after  the  date  of  the  plaintiff's  patent. 
The  defendant  was  willing  to  withdraw  his  de- 
murrer and  put  in  a  full  answer,  if  the  plaintiff 
would  bring  the  action  as  directed.  If  that  of- 
fer was  refused,  the  order  below  ought  to  stand, 
or  the  demurrer  ought  to  be  allowed  at  once. 
On  the  face  of  the  specification  there  is  no  in- 
vention. The  patent  is  for  "  improved  ma- 
chnery  fur  preparing  and  spinning,  &c."  con- 
sistingof  two  parts ;  first,  vessels  for  macerating 
the  flax,  that  is,  wetting  it  and  redacing  it  to  a 


pulp ;  and,  secondly, the  placing  of  the  4  fswfaf^ 

and  retaining  rollers  at  the  distance  of  two  antf  » 
half  inches.  There  was  no  new  invention  in  any 
part  of  this  machinery,  except  the  new  appJicft- 
tion  of  the  rollers.  There  was  so  much  vaguenesa 
and  uncertainty  in  the  allegations  in  the  bill, 
that  the  only  way  to  meet  them  was  by  tiemiir- 
rer.  On  this  point,  thev  cited  Kemp  v.Pryor,* 
King  of  Spain  v.  HuUetts,^  Jones  v.  JunnM.^ 
Frietas  v.  Dos  Santos,^  East  India  Compom^ 
V.  Henchman,^  Cressett  v.  Mutton,^  Byres  v. 
Byrfis,^  Mayor  and  Corporation  of  London  t. 
Levy,^  fFuhis  v   Duke  of  Portland S 

Sir  F,  Pollock  replied. 

The  Lttrd  Chancellor. — This  case  came  be- 
fore the  Court  on  appeal  from  a  decision  of 
the  Vice-Chancellor  in  demurrer,  which  his 
honour  directed  to  stand  over,  giving  the  plain- 
tid  liberty  to  bring  an  action.  The  plaintiff 
stated  in  his  bill,  that  he  invented  a  new  and 
improved  machinery  for  preparing  and  spinning' 
flax,  &c.;  that  he  obtained  a  patent  for  the 
same;  and  that  in  a  specification  duly  enrolled 
within  six  months  after  obtain iiig  the  patent, 
he  set  forth  a  true,  full,  and  accurate  descrip- 
tion of  his  invention,  referring  in  his  bill  to 
plans  and  drawings,  all  which,  he  alleged,  con- 
stituted a  new  and  useful  invention ;  and  that 
he  had  brought  actions  against  several  persons 
for  infringement  of  his  patent,  and  obtained 
verdict ;  and  that  the  defendant  has  been  usinff 
and  disposing  of  the  machinery.  He  prayed 
therefore  for  an  injunction  to  restrain,  &c. 
The  defendant  demurred,  and  thereby  admit- 
ted the  statements  in  the  bill  to  be  true.  The 
demurrer  alleged  the  insufficiency  of  the  spe- 
cification. His  Lordship,  after  stating  the 
most  material  part  of  the  pleadings,  said  that 
the  ordering  the  demurrer  to  stand  over  for  the 
trial  of  an  action  to  establish  the  patent  was  a 
departure  from  the  practice  of  the  Court  in  de- 
murrer, where  no  fact  was  denied.  There  was  no 
precedent  for  such  a  course.  The  question  in  the 
action  would  be,  what  were  the  rights  of  the 
parties ;  and  that  being  the  question  in  an  admit- 
ted statement  of  facts,  there  was  no  question  to 
be  tried  at  law.  His  lordship  was  clearly  of  opi- 
nion that  the  order  of  the  Vice-Chancellor 
could  not  stand.  Then  it  may  be  a  question 
whether  the  demurrer  ought  to  be  allowed. 
If  the  plaintiff  was  asking  for  equitable  relief, 
to  which  he  could  not  make  title  at  law,  then 
the  demurrer  would  be  good  ;  but  if  the  state- 
ment in  the  bill  was  sufficient,  the  demurrer  was 
bad.  The  cases  cited  were  on  the  point,  whe- 
ther the  statement  in  the  bill  was  sufficient. 
The  plaintiff  alleged  that  he  had  been  so  long 
in  possession  of  the  patent,  and  obtained  a  ver- 
dict for  it  in  1825.  In  Boulton  v.  BuU,^  Lord 
Loughborough  refused  to  dissolve  an  injunc- 
tion, because  he  would  not  disturb  the  paten- 
tees' possei^sion  of  their  specific  right.  Lord 
Eldon  acted  on  the  same  principle  in  Harmer 


»  7  Ves.  237,  246.  1 1  Ves.  jun.  289. 
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r*  Fktne^  and  HUl  y.  Thomson}  These  are 
ril  eases  of  iDJuDctlon ;  bnt  the  principle  ap- 
jilied  to  cases  of  demurrer.  This  bill  states 
such  a  case  as  precludes  the  court  from  hold- 
ing that  the  statement  of  the  specification  is  in- 
mfficient^  there  having  been  already  a  verdict 
of  law  eritablishing  the  patent.  His  Lordship 
MTOA  of  opinion  that  the  order  of  the  Court  be- 
low must  be  discharged  and  the  demurrer 
orermled. 

Kop  V.  Mttrthttll,  at  Westminster,  Jan.  27« 
28,  and  Feb.  1,  1836. 

INQUISITION  OF  LUNACY. 

An  inguhiiion  of  lunacy  findinpr  the  sufijeci 
vf  the  inqmrp  a  lunalic  from  the  day  of 
its  (firth,  is  void, 

Mr.  Romilly  made  application  to  confirm  the 
return  under  a  commission  of  lunacy,  by 
which  a  young  lady  of  the  name  of  Bruges  was 
found  to  be  "a  lunatic  from  the  time  of  her 
birth." 

The  Lord  Chancellor, —ThvX  finding  is  aeon- 
tradiction  in  its  terms.  How  can  a  person  be 
aaid  to  be  a  lunatic  from  a  time  when  there 
could  not  have  been  any  mind,  lunacy  being 
«n  aberration  of  mind  ? 

Mr.Homiiy, — The  commission  was  executed 
in  the  country,  and  instructions  were  sent  to 
state  the  findmg  of  the  inquisition  in  the  pro- 
per form.  The  Court  taking  into  considera- 
tion the  expence  and  delay  of  a  second  com- 
mission, may  probably  construe  the  words 
"  from  the  time  of  the  birth,"  as  from  some 
time  subsequent  to  the  birch. 

The  LffrdChnncfllor, — Is  there  any  precedent 
for  such  a  finding,  or  such  a  construction  ? 
If  not,  the  inquisition  must  be  quashed  and  a 
new  commission  must  issue,  however  incon- 
Tenient  it  may  be.  To  find  that  a  person  was 
an  idiot  from  the  birth,  or  was  of  unsound 
mind,  is  intelligible ;  but  this  finding  is  a  con- 
tradiction. 

Mr.  Romillp  feared  that  there  was  not  any 
precedent ;  if  he  should  be  able  to  find  one,  he 
would  mention  it. 

tn  the  matter  of  Eliza  Bruges,  Lincolns 
Inn,  Feb.  llth,  1836. 


Slolltf  Cottrt 
ivife's  separate  estate. —restraint  on 
alienation. 
Property  teas  given  in  trust  for  the  separate 
use  of  an  unmarried  woman,  independent 
of  any  husband  she  might  marry,  with  a 
douse  against  anticipation,  and  also  with  a 
power  of  appointment  over  the  principal, 
to  tahe  effect  only  after  her  death,  am  in 
default  of  appointment  and  of.  children, 
then  over.     JThe  woman  married,  and  ap- 
pointed the  fund  to  the  husband.  The  Court 
will  not  give  effect  to  that  appointment,  so 
as  to  transfer  the  property  to  the  husband 
during  the  wife's  Itfe. 
Sir  John  Everitt,  who  died  in  1823,  leaving 
one  son  and  two  daughters  unmarried,  devised 


kl4Vei.  136. 
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estates  on  trust  for  sale,  and  directed  the  pro« 
ceeds  to  be  divided  into  three  equal  shares,  one 
share  to  be  given  to  the  son,  and  the  remain- 
ing shares  to  be  vested  in  government  or  other 
good  securities ;  and  the  interest  and  dividends 
thereof  to  be  paid  into  the  proper  hands  of  the 
daughters,  to  their  sole  and  separate  use  re- 
spectively ;  independent  of  any  husband  with 
whom  either  might  intermarry,  with  a  clause 
against  anticipation  or  other  disposition  of  the 
same.  The  will  contained  a  clause  empower- 
ing the  daughters,  whether  married  or  sole,  to 
appoint  the  principal  of  their  shares  respec- 
tively, but  such  appointment  was  not  to  take 
effect  until  after  their  respective  deaths,  and 
was  to  be  without  prejudice  -to  theur  life  in- 
terests; and  in  default  of  appointment  by 
either,  then  her  share  was  to  be  given  equally 
among  her  children,  and  in  default  of  children 
living  at  her  death,  and  of  any  appointment, 
then  that  share  was  to  go  to  the  other  daugh- 
ter and  son  of  the  testator,  or  to  the  survivor 
of  them.  The  trustees  sold  the  estates,  and 
vested  the  proceeds  in  the  funds.  One  of  the 
daughters,  who  married  in  1827  without  any 
settlement  as  to  her  life  interest  in  this  fund, 
appointed,  before  her  marriage,  a  part  of  the 
pnncipal  of  her  share  to  her  intended  husband 
for  life ;  and  after  the  marriage  she  appointed 
the  whole  to  him  absolutely.  The  trustees  re* 
fused  to  transfer  the  stock,  upon  which  a  suit 
was  instituted ;  and  the  question  in  the  cause 
was  now  brought  before  the  court  on  the  peti- 
tion of  the  husband  and  wife,  praying  a  decla- 
ration of  the  Court  that  her  appointment  was 
a  good  appointment,  and  that  the  trustees 
should  be  ordered  accordingly  to  transfer  the 
wife's  share  of  the  fund  to  the  husband. 

This  question  was  argued  at  the  Rolls,  in 
the  sittings  after  Michaelmas  term.  The  Mas- 
ter of  the  Rolls  gave  his  judgment  in  the  Court 
of  Chancery,  met  he  was  appointed  Lord 
Chancellor. 

The  Lord  Chancellor,  after  stating  the  facts, 
said,  the  interest  and  dividends  of  her  share 
were  bequeathed  to  the  lady  for  her  separate 
use,  for  her  life ;  and  the  will  imposea  a  re- 
straint on  her  against  alienation  of  the  same, 
but  gave  her  a  power  of  appointment  over  the 
principal,  to  take  effect  only  after  her  decease. 
This  was  not  a  gift  in  contemplation  of  a  mar- 
riage, and  it  became  vested  in  the  lady  while 
she  was  unmarried.  It  was  strongly  urged  in 
the  argument  at  the  bar,  that  as  the  lady  was 
a  feme  sole  when  the  bequest  vested  in  her„ 
and  as  she  had  a  power  of  appointment  over 
the  whole  of  the  principal,  the  restraint  against 
anticipation  and  alienation  was  inoperative, 
and  she  became  entitled  absolutely,  and  her 
husband  had,  by  the -marriage  and  her  appoint- 
ment, acouired  a  complete  right  over  the  fiind. 
His  lordship  expressed  at  the  hearing  his  dif- 
ficulty  in  assenting  to  these  propositions,  and 
he  desired  the  case  to  stand  over,  in  order  that 
some  authority  might  be  produced  to  support 
the  case  of  the  petitioners.  It  seemed  that  no 
case  could  be  found, — none  was  produced  to 
him  bearing  on  the  question, — and  in  the  ab- 
sence of  aU  authority  he  did  not  feel  he  was 
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justified  in  orderiiurthe  transfer  of  the  stock 
to  the  husband,  llie  dividends  were  to  be 
paid  to  the  lady  for  her  life,  for  her  separate 
use,  and  she  must  still  be  entitled  to  receive 
them  if  she  survive  the  husband.  The  ap- 
pointment  was  expressly  not  to  take  effect 
until  after  the  wife's  death.  The  petition  must 
be  dismissed.* 

Stife  V.  Ever^t,  at  the  Rolls  Sittings  after 
Michaelmas  Term,  and  at  Westminster,  Jan. 
23,1836. 

mtea'4  3toic|)  ^xs^Uut  Court. 

VBRDICT  AOAIKST  DEFENDANT. — FIAT  OF 
BANKRUPTCY.  —  PROOF  OF  CLAIM  FOB 
COSTS. — ATTACHMENT. 

A  verdict  having  heen  returned  against  n 
defendant^  and  the  amount  of  damages 
paid  in  the  month  of  May,  hut  a  fiut  of 
bankruptcy  issuing  in  June,  the  piaintijf 
should  prove  the  amount  of  his  claim  for 
costs  immediately,  and  the  Court  will  grant 
a  rule  to  set  aside  an  attachment  afterwards 
obtained  for  nonpayment  of  those  costs, 

A  motion  was  made  for  a  rule  to  shew  cause 
why  an  attachment  issued  afi;ainst  Uie  defend* 
ant  for  nonpayment  of  costs  should  not  be  set 
aside»  and  why  the  sheriff  should  not  repay 
46/.  bs.  which  bad  been  lodged  in  his  hands  by 
the  defendant.  Notice  of  the  rule  to  be  given 
to  the  sheriff,  the  plaintiff  in  this  cause,  and 
the  solicitors  of  the  assignees  of  the  defendant. 

It  appeared  from  the  affidavits,  that  an  ac- 
tion was  brought  by  the  plaintiff  affainst  the 
defendant  for  work  and  labour,  wbich  was 
submitted  to  arbitration,  and  an  award  for 
the  plaintiff  was  given  with  2L  8if .  d<£  damages, 
besides  costs.  The  amount  of  damages  was 
paid  in  the  month  of  May^  and  on  the  4th  of 
June  a  fiat  of  bankruptcy  was  issued  against 
the  defendant.  On  the  l^th  of  June  the  costs 
of  the  cause  were  taxed  at  48/.  5f.,  and  in  the 
November  following,  the  defendant  was  ar- 
rested for  that  amount.  He  borrowed  the  sum 
alleged  to  be  due,  and  deposited  it  in  the 
hands  of  the  sheriff,  but  at  the  same  time  gave 
him  notice  not  to  part  with  the  money.  On  the 
9th  of  January  the  defendant  obtained  his 
certificate  as  a  bankrupt.  It  was  now  sub- 
mitted  that  this  debt  had  accrued  before  the 
defendant  became  a  bankrupt,  and  not  after- 
wards, and  was  therefore  barred  by  his  certifi- 
cate. The  money  being  still  in  the  hands  of 
the  sheriff,  it  should  be  returned  to  him. 

Putteson  J.  said,  that  the  costs  should  have 
followed  the  debt,  and  that  the  plaintiff  should 
have  proved  the  amount  of  his  claim  imme- 
diately. A  rule  might  issue  on  the  terms 
praved. 

Kule  to  shew  cause  hccoTdingly.^  Bishop  v. 
Lee,  a  bankrupt,  H.  T.  1836.  KT  B.  P.  C. 


INDICTMENT  FOB  ABBAULT. — DBfSNDAMT  A 
MAOISTBATB.  —  BBMOTAI*  OF  INDlCTMBitT 
FROM     SBBSIONS.  —  PBCJUDICB.  —  OBRTIO* 


The  circumstance  of  a  defendant  in  an  indict^ 
mentfor  an  assault,  being  a  member  of  the 
bench  of  fuagistrates,  before  which  the 
case  will  be  tried,  is  not  sufficipU  ground 
for  the  removal  of  the  indictment  inio  this 
court  by  certiorari. 

This  was  an  application  for  a  certiorari,  to  re- 
move an  indictment  for  an  assault  from  the 
sessions  into  this  court. 

The  ground  on  which  the  application  was 
made  was,  that  the  elder  defendant  was 
a  member  of  the  bench  of  magistrates,  before 
which  the  case  would  be  tried.  A  prejudice 
would  therefore  be  excited  in  his  favor,  and 
against  the  prosecutor.  This,  it  was  submitted, 
was  sufficient  ground  for  the  removal  of  the 
indictment,  as  required  by  the  recent  statute. 

Cur.  adv.  vuit. 

Patteson,  J.  thought  there  was  no  reason  to 
believe  any  prejudice  would  be  excited,  and 
there  was  no  suggestion  that  there  was,  any 
<tifficult  point  of  law  to  be  raised. 

Application  refused. — Reat  v.  Fellows^  H.  T. 
1836.    K.  B.P.C, 


*  Queere,  if  there  was  not  a  different  judg- 
ment pronounced  by  the  Vice-Chancellor  late- 
ly, in  the  case  of  Malcolm  v.  0*Calleghan, 
which  was  not  unlike  the  present  case,  except 
that  the  appointment  was  to  be  by  will. 


DBBT. — PLEA.  —  SET  OFF.  —  BE  PLICATION.  — 
NUNQUAM  INDEBITATUS.  — ADMISSION  OF 
EyiDENCE  OF   PAYMENT  OP  SUM   CLAIMBO. 

In  an  action  of  debt,  a  plaintiff  having  replied 
nunquam  indebitatus  to  a  set-^ff\  pleaded 
and  prtived  by  the  defendant,  cannot  gioe 
evidence  that  the  amount  so  elaimedw» 
paid. 

A  rule  nisi  had  been  obtained  for  setting 
aside  a  nonsuit,  and  for  a  new  trial  in  this  case, 
on  the  ground  of  mis-direction.  It  appeared 
that  the  action  was  brought  for  goods  sold  and 
delivered,  and  the  defendant  paid  into  court 
the  sum  of  24/.  \0s,,  and  pleaded  a  set-off  to 
a  portion,-  and  nunptam  indebitatus  to  the  re- 
mainder of  the  claim.  The  plaintiff,  in  his 
replication,  pleaded,  never  was  indebted  as  to 
the  plea  of  set-off,  and  on  this  issue  was  joined. 
The  cause  came  on  tp  be  tried  before  the 
secondary,  and  the  plaintiff  wished  to  give  evi- 
dence in  support  of  his  replication,  that  the 
sum  named  ha^l  been  paid.  The  secondary, 
however,  declined  receiving  the  evidence,  as 
the  issue  was  whether  the  plaintiff  was  ever  in- 
debted. Evidence  had  been  adduced  that  the 
debt  did  exist,  and  the  plaintiff  was  non- 
suited. 

It  was  now  contended,  in  opposition,  to  the 
rule  which  had  been  obtained  tor  setting  aside 
that  nonsuit,  that  the  plaintiff  having  raised  the 
issue,  whether  the  debt  ever  existed,  it  was  not 
competent  for  him  to  give  evidence  that  it  was 
paid.  The  nonsuit  therefore  was  proper,  and 
the  rule  should  be  discharged. 
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On  tb«  other  hand  it  was  submitted,  that  the 
evideace  ought  to  have  been  received,  as  in  an 
•Otioo  of  assvmptit  against  the  acceptor  of  a 
bin  of  exchange,  part  payment  waa  aiiowed  to 
be  ffiven  in  evidence*  in  reduction  of  damages, 
under  a  plea  denying  the  acceptance.  i*he 
plaintiff  would  at  any  rate  be  permitted  to 
prove  that  the  debt  was  paid,  by  reducing  the 
cl^ip  set  up  in  the  defendant's  set-off. 

Cur.  adv,  wit. 

Pattemn,  J.  thought  it  was  not  competent 
for  the  plainiiff  to  shew  payment  under  the 
i^aue  raised.  If  he  ever  was  indebted,  the  de- 
fendant was  entitled  to  the  verdict  on  the  issue. 
With  regard  to  the  iustance  mentioned,  the 
evidence  of  part  payment  was  merely  offer:ed  in 
reduction  of  damages,  and  not  in  answer  to 
the  action  ;  and  it  was  observed  that,  as  before 
Ihe  new  rules  the  defendant  was  entitled  to 
prove  payment  in  reduction  of  damages,  so 
also  then,  nothing  should  be  withheld  from  the 
jury,  which  might  tend  to  reduce  the  amount 
of  the  verdirt.  The  lury  would  have  been 
surprised  to  be  compelled  to  give  a  verdict  for 
the  full' amount  of  the  bill  when  they  saw  in- 
dorsements on  its  back,  of  money  paid  in  part 
satisfaction  of  it*  So  in  the  present  case  it  was 
argued,  that  although  the  evidence  of  payment 
could  not  be  given  so  as  to  affect  the  verdict, 
yet  it  might  in  order  to  reduce  the  amount  of 
damages ;  but  that  argument  was  bad,  because 
here,  if  the  plaintiff  was  proved  to  have  been 
indebted  at  all,  the  issue  must  be  found  for 
'  Ihe  defendant.  If,  however,  the  iKsue  were 
found  for  the  plaintiff,  there  would  still  be 
nnotiher  question,  as  to  what  amount  of  dama- 
ges he  would  be  entitled  to ;  but  that  question 
could  not  arise,  the  verdict  being  found  for 
the  defendant,  and  the  action  being  at  an  end. 
The  rejection  of  th%  evidence  which  he  offered, 
therefore,  was  perfectly  correct,  as  it  did  not 
apply  to  the  issue.  The  amount  sought  to  be 
recovered  was  very  small,  or  it  might  have 
been  a  question  whether  a  new  trial  should 
not  be  granted,  and  the  plaintiff  allowed  to 
amend  his  replication.  The  present  rule,  how- 
evjer,  must  be  discharged. 

Rule  discharged.— ^rMMs  v.  Dauhean^  H. 
T.1836.    K.B.P.C. 


DBFEMDANT    IN     CUSTODY.— SERVICE     OF    A 
BUliK   ON  TURNJUT. 

A  defendant  being  in  euitod^,  eermce  qf  a 
rtiie  an  the  turnkey  ie  gotd  eervice. 

This  waa  a  motion  to  make  a  rule  absolute, 
on  an  affidavit  of  service^  no  cause  being 
shewn. 

The  defendant,  it  appeared,  was  a  prisoner, 
and  the  rule  bad  been  served  on  the  turnkey, 
in,  whose  custody  he  was  lodged. 

Rule  absolute.— Afwr*  v.  Newbold,  H.  T. 
1836.    K.B.P.  C. 


OHDEH  OF  THE    JUSTICES.  —CLOSING  UP  OV 
OLD   FOOTWAY. 

The  Court  wilt  grant  a  rute  to  set  oeidetin 
ofder  0/ ike  justices  of  a  county  ^  made  for 
diverting  and  stopping  up  a  fuotufay^  the 
new  path  not  being  completed. 

This  was  an  application  for  a  rule  to  shew 
cause  why  a  eeriiorari  should  not  issue,  di- 
rected  to  the  justices  of  Afiddlese»t  to  set  aside 
an  order  made  for  diverting  and  stopping  up  a 
footway. 

It  fi4>peared,  that  the  justices  bad  made 
an  order  for  diverting  a  footway  from  its  old 
course,  throqgh  certain  ground  m  the  posses- 
rion  of  the  Brewers'Compaay,.  but  the  order 
provided  th^t  the.  old  footway  should  be  given 
to  the  company  in  exchange.  It  would  be 
seen  that  the  company  n^igbt  alter  their  deter- 
mination before  the  new  footway  was  com- 
pleted ;  and  the  old  one  being  given  into  their 
hands,  the  public  would  suffer  considerable 
inconvenience  from  the  path  being  stopped 
up. 

Rule  granted.— A^dT  v.  Justices,  of  Middle* 
w,H.T.  1836.    K.B.  P.C. 


SOUTHWARK  COURT  OF  BRaUBSTS  ACTS 
REPEALED. — POWER  OF  SHERIFF  TO  DE- 
PRIVE PLAINTIFF  OF  COSTS.  —  WRIT  OJK 
INQUIRY  BEFORE  A  JUDGE. — COSTS. 

The  sections  of  the  Southtoarh  CouriofBe* 

quests  Acts,  depriving  a  plaintiff  of  coste. 

who  has  recovered  leu  than<(k.,  are  re* 

peaMby4G.4,c.l23. 

The  43  EUg.  c.  6,  s.  2,  empowers  the  Judges. 

only  before  whom  the  cause  is  tried  to  cer*^ 

tify,  to  deprive  the  plaintiff  of  costs  ;  and  in 

a  writ  ofenouiry,  whether  before  a  Judge 

or  sheriff,  the  certificate  cannot  be  grantetL 

Cause,  was  shewn  against  a  rule  obtained  for 

entering  a  suggestion  under  the  SouUiwark 

Goait  of  Requests  AcU ;  or  for  obtaining  a 

certificate,  on  the  ground  that  less  than  40s, 

had  been  recovered  by  the  plaintiff,  under  the 

43  Eliz.  c.  6,  s.  2. 

It  was  contended  that  the  sections  of  the 
acts  alluded  to  were  repealed  by  the  4  G.  4,  c. 
128,  s.  13, 14, 16.  With  regard  to  the  second 
part  of  the  rule  it  was  submitted,  that  this  was 
a  judgment  by  default ;  and  the  inquiry  having 
been  executed  before  the  sherifl^  it  did  not 
come  within  the  meaning  of  the  act  of  £liza" 
beth,  which  applied  to  tnals  at  nisiprius  only. 
The  judge  only  therefore  was  the  proper  p^er- 
son  who  could  exercise  any  discretion  with  re- 
gard to  the  certificate. 

Patteson,  J.  read  the  words  of  the  act,  and 
said  that  the  judge  was  the  only  person  in 
whom  the  authority  was  vested  to  grant  the 
certificate. 

Rulediscbaived  with  costs.— (?raA/  r.Bam- 
*iy.H.T.  1836.    K.B. P.C. 
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Common  fiitni* 

ACTION  ON  A  BILL  OF  EXCHANOB. — AFFI- 
DAVIT OF  OBBT. — HBFAULT  OF  ACCEPTOR. 
—NOTICE  THEREOF.  —  DATE  OF  BILL. — 
OIBECTION  OF  WRIT. 

In  an  action  brought  by  the  indorsee  against 
the  drawer  of  a  bill  of  exchange,  the  itffi. 
davit  a/ debt  need  not  state  the  default  of 
the  acceptor^  or  that  notice  had  been  given 
to  the  drawer. 

An  affidavit  under  similar  circumstances  need 
not  state  the  date  of  the  bill,  if  it  be  still 
unpaid. 

If  a  writ  of  capias  be  regularly  directed  to 
the  sheriffs^  the  subsequent  introduction  of 
the  word  "  sheriff**  wilt  not  render  it  in- 
vaUd. 

A  motion  was  made  for  a  rule  to  shew  cause 
why  a  writ  of  ciq>ias  should  not  be  set  aside, 
and  why  a  bail  bond  should  not  be  given  up  to 
be  cancelled. 

It  appeared  that  the  action  was  brouirht 
a^nst  the  defendant  as  the  drawer  of  a  bill  of 
exchaoge,  which  he  bad  indorsed  to  plaintiff  ; 
and  the  affidavit  bf  debt  stated,  that  it  Was 
**  still  undue  and  unpaid/'  and  did  not  set  out 
the  date.  It  was  submitted,  that  the  date  of 
the  bill  should  have  been  given,  and  the  fact  of 
the  acceptor  having  made  default,  and  of  due 
notice  having  been  given  to  the  maker,  should 
also  have  been  set  out.  Upon  the  face  of  the 
affidavit  it  appeared  that  the  bill  was  not  due, 
and  therefore,  of  course,  unpaid. 

The  Court  thought  the  objectious  could  not 
prevail. 

It  was  then  urged,  that  the  writ,  after  being 
properly  directed  to  the  bheriffs  of  London, 
and  commanding  them  to  take  the  defendant, 
went  on  to  say,  "  and  we  do  further  command 
you  the  said  sheriff^,** 

The  Court  said  the  writ  being  properly  di- 
rected, the  subsequent  word  "  sheriff"  might 
be  omitted,  and  the  writ  would  then  be  re- 
gular. 

Rule  refused.— /r»iW  v.  Heaton/U,  T. 
1836.    C.P. 


AFFIDAVIT  OF  CERTIFICATE  OF  THE  AC- 
KNOWLEDGMENT OF  A  FINE  TAKEN  BEFOBE 
BRITISH   CONSUL. 

The  affidavit  of  a  certificate  of  an  acknow- 
ledgment of  a  fine  by  a  married  woman  may 
be  sworn  before  a  British  consul^  as  well  as 
before  a  notary  public. 

A  motion  was  made  that  directions  should 
be  given  to  the  officer  of  the  court  to  receive  a 
certificate  of  the  acknowledgment  of  a  fine  by 
a  married  woman.  It  appeared  that  the  affi- 
davit  had  been  certified  betore  a  British  consul, 
instead  of  a  notary  public ;  but  the  act  6  G.  4, 
c.  87,  s.  :^0,  was  referred  to,  whereby  it  was 
provided  that  every  British  consul,  auly  ap- 
pointed, should  be  authorised  to  *'  do  ana  per- 
form all  and  every  notarial  acts^  which  any  no- 


tary public  might  be  re^juired,  or  was  by  law 
empowered  to  do." 

'nndal,  C.J.  thought  that  the  claase  al- 
luded to  was  a  sufficient  authority. 

Rule  accordingly.— /a  re  the  trustees  of  Mrs. 
Barber,  H.  T.  1835.    C.  P. 


CA.   SA. — ISSUE    INTO  WRONO    COUNTY. — ^RE- 
TURN    BEFORE     ITS      ISSUE. MOTION. 

PLEADINGS. 

The  irregularities  in  thewrit  o/ca.  sa.,  that  it 
is  issued  into  the  wrong  county,  and  that  it 
is  made  returnable  before  it  is  delivrred  at 
the  office  of  the  sheriff,  may  be  taken  ad' 
vantage  of  by  motion,  as  well  as  in  the 
phading. 

A  rule  nisi  had  been  obtained  to  set  aside  a 
writ  of  en.  sa.,  on  the  ground  of  irregularity. 
It  appeared,  that  the  writ  had  issued  into  Atid' 
dlesrm,  the  venue  being  in  London,  and  that 
it  was  made  returnable  at  a  period  before  it 
was  lodged  at  the  office  of  the  sheriff. 

Cause  was  now  sheivn^  and  it  was  contended 
that  both  irregularities  should  be  pleaded  in 
the  cause.  A  case  was  cited*  where  it  was 
held  that  the  want  of  a  cir .  sn,  should  be  pleaded^ 
and  a  second,  where  any  irregularity  in  the  issue 
of  the  ca.  sa,  into  the  wrong  county  should  also 
he  set  forth  in  the  pleadings. 

Ttndal,  C.  J.  said  that  this  differed  from  a 
case  where  there  was  no  ca.  sa.,  and  although 
it  had  been  shewn  that  the  irregulariiiea  com- 
plained uf  might  be  pleaded,  there  was  no 
authority  that  advantage  might  not  also  l>e 
taken  of  them  by  motion. 

Rule  absolute.— ///»0or/^#  bidt,  H.  T.  1S36. 
C.P. 


PROPOSED  ALTERATION  IN  PLEA. — ^NOTICE. — 
EXAMINATION  OF  PLAINTIFF'S  WITNESS 
OOINO  A  BROAD. -^OBJECTION  TO  AMEND- 
MENT. 

A  plaintiff  having  hadnUieeof  a  pmpased 
amendment  in  a  defendant's  plea,  before  the 
examination  of  a  witness  who  has  gone 
abroad,  cannot  afterwards  object  to  the  uL 
teration  on  the  ground  that  the  examination 
was  conducted  to  suit  the  state  of  the  record 
at  that  time. 

A  rule  had  been  obtained  for  amending  tbe 
pleas  in  this  cause,  against  which  cause  was 
now  shewn. 

It  appeared  that  the  action  was  brought  on 
a  policy  of  insurance,  and  the  defendant  had 
pleadea  that  the  vessel  was  not  *'  sea  worthy," 
and  was  not  "  worth  repairing,*'  and  •*  that  it 
was  overladen."  The  alterations  proposed 
were,  that  the  words  *'  not  worth  repairing" 
should  be  strucic  out,  and  that  the  fact  that 
the  cargo  was  inrt  properly  stowed  should  l»e 
substituted  for  the  latter  part  of  the  plea.  Is- 
sue was  joined  on  the  l/th  December,  and  on 
the  22d  of  that  month  a  Judge's  order  was  ob- 
tained for  examining  one  of  the  wiuieaset  of 
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the  plaintiff,  who  was  goiujr  abroad.  A  notice 
» was  given  to  the  plaintiff^s  attorney  at  the  ex- 
amination, in  which  the  intended  alterations 
were  specified.  It  was  now  objected,  that  the 
defendant  could  not  alter  the  issue  after  the 
.  examination  of  the  plaintiff's  witness,  which 
was  framed  to  meet  the  record  as  it  then 
stood. . 

On  the  other  hand  it  was  submitted,  that  it 
would  be  extremely  inconvenient  to  lay  down 
a  rule  that  no  amendment  should  be  made  after 
the  witness  was  examined.  Before  the  new  rules 
a  defendant  might,  under  the  general  issue, 
shape  his  defence  so  as  to  meet  the  plaintiff's 
case ;  and  as  no  alteration  in  that  respect  bad 
been  ejected,  be  ought  still  to  be  in  as  good  a 
•condition. 

The  Court  said  that  the  first  alteration  pro- 
posed could  not  in  anywise  affect  the  plaintiff, 
and  the  words  alludea  to  might  therefore  be 
removed.  The  notice  with  regard  to  the  other 
amendments  was  given  before  the  examination 
of  the  witness,  and  if  the  plaintiff  intended  to 
offer  any  objection,  he  should  have  done  so  at 
that  time.  He  might  have  stopped  the  ex- 
am iuHtion  directly,  and  thrown  the  costs  on  the 
defendant. 

Rule  absolute. — Holliogtworth  v.  Briggt, 
JH.T.  1836.    C.P. 


ASSUMPSIT.— REPLICATION   DB   INJURIA. 

De  injuria  trill  far  the  future  be  attuwed  to 
be  replied  in  actions  of  assumpsit,  wehen  it 
is  applienble. 

This  was  an  action  of  ttnumpvt  on  a  hill  of 
exchange,  brought  by  the  indorsee  against  the 
acceptor.  The  defendant  pleaded  that  there 
was  no  consideration  for  his  accepting  the  said 
bUI,  and  that  the  drawer  indorsed  it  to  the 
plaintiff  without  any  consideration.  Replica- 
tion that  there  was  consideration  for  the  de- 
vfvfDdant's  accepting  the  bill,  and  that  the 
drawer  indorsed  it  to  the  plaintiff  for  con- 
sideration. Demurrer,  that  the  replication  was 
double. 

In  support  of  the  demurrer,  it  was  now  con- 
4ended,  that  the  replication  put  in  issue  two 
disfiuct  matters,  either  of  which  would  have 
.  been  sufficient  answer  to  the  plea.  A  case  was 
.alluded  to,  where  parties  in  an  action  of  debt  on 
.bond,  agreed  to  abide  an  award  of  a  third  party, 
so  that  he  made  the  same  and  delivered  it  to  the 
.parties  by  a  certain  day ;  the  defendant  pleaded 
that  no  award  was  made  or  delivered  before 
the  day  ;  and  the  Court  held  that  the  plea  was 
.double,  as  the  fact  that  the  award  wa«  not 
.made,  was  a  deficient  answer. 

Oil  the  other  hand,  it  was  urged,  that  the 
plaintiff  was  not  bound  to  select  one  ot  several 
<  traversable  facts,  which  if  taken  together  made 
but  one  defence,  and  might  aU  be  put  in  issue. 
.A  case  was  cited  where  the  petitioning  credi- 
tor's debt,  and  the  act  of  bankruptcy,  were  both 
pnt  in  L^sue  by  the  replication ;  and  another, 
where  to  a  deciaration  on  a  bill  of  exchange, 
against  \\ie  drawer  by  the  indorsee,  the  de- 
/eadant  pleaded  that  his  indorsement  was  a 


blank  when  he  delivered  it  to  a  person  to  get 
discounted ;  the  latter  however  indorsed  it  to  a 
third  person,  from  whom  the  plaintiff  received 
it,  with  a  full  knowledge  of  the  circumstance. 
The  replication  that  the  defendant  broke  hb 
promise  without  the  cause  assigned,  was  held 
good  in  substance. 

In  reply,  it  was  urged,  that  the  cases  cited 
were  replications  de  injuria,  which  were  an  ex- 
ception to  the  general  rule.  It  had  been  held, 
tliat  where  the  pleading  comprised  several 
traversable  facts,  the  whole  should  not  be  de- 
nied together,  but  one  point  only  disputed.  In 
a  case  cited,  where  several  facts  made  up  but 
one  point,  the  replication  was  held  good. 

The  Court  said,  that  it  was  very  hard  on  the 
plaintiff  that  because  he  could  not  deny  one 
point,  it  should  be  taken  advantage  of  to  slan- 
der his  title  at  the  trial.  They  thought  the 
replication  putting  both  matters  in  issue 
should  be  allowed,  but  would  take  time  to 
consider. 

Cur.  adv*  vult. 

Subsequently,  Ttndal,  C.  J.  said,  that  the 
Court  was  of  opinion  the  plaintiff  ought  to  be 
confined  to  one  point ;  but  the  form  de  injuria 
being  more  applicable,  he  would  be  permitted 
to  amend  his  replication  on  payment  of  costs. 
In  future,  de  injuria  would  be  permitted  to  be 
replied  in  assumpsitt,  where  it  was  applicable. 

Rule  accordingly.— (rr#«  v.  Yemtes,  H.  T. 
1836.    C.P. 


ACTION  IN  LORD  MAYOR'S  COURT. — ^ATTACH- 
MENT AGAINST  OKFENDANl''8  GOODS. — DB- 
POSIT  OF  MONBY   IN   LIBU   OF   BAIL. 

yin  action  having  been  commenced  in  the 
Lord  Mnyttr'a  Court  by  attachment  against 
the  goods  of  the  defendant ,  but  havinsr 
been  removed  by  certiorari,  the  Court  u 
dftabtful  whether  he  can  pay  money  into 
Court  in  lieu  vf  special  bait. 

A  rule  had  been  obtained  to  enable  a  de- 
fendant to  pay  the  sum  claimed  into  Court,  to- 
gether with  20/.  for  costs,  in  lieu  of  special 
bail.  It  appeared,  that  the  action  had  been 
commenced  by  "  foreign  attachment "  in  the 
Lord  Mayor's  Court,  but  was  removed  by  the 
defendant  by  ceriiorari, 

(;ause  was  now  shewn  f  and  it  was  contend- 
ed, that  as  tlie  original  process  in  the  action 
was  not  against  the  person  of  the  def<'ndant, 
but  by  aitachment  against  his  goods,  it  was  not 
a  ca^e  in  which  money  could  be  paid  in  lieu  of 
bail ;  and  therefore,  if  bail  was  not  perfected, 
the  plaintiff  would  be  entitled  to  a  procedendo 
at  once.  The  act  was  referrftd  to,  by  which  it 
was  provided,  that  in  all  cases  where  a  defend- 
ant should  have  been  arrested,  &c.  he  might 
in  lieu  of  putting  in  and  perfecting  special  bail, 
deposit  the  sum  claimed,  together  with 20/.  for 
co^ts,  in  the  hands  of  the  sheriff. 

in  support  of  the  rule,  it  was  submitted, 
that  the  object  of  the  act  was  to  prevent  per- 
sons going  to  prison,  who,  although  they  were 
unable  to  obtain  bail,  yet  might  possesb  money 
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'fitteddht  to  cover  the  amount  cldtned.  Be- 
*8iile«,the  titt  7  &  8  G.  4,  c.  71,  8.  4,  provided 
'thilt  a  defendant  might  exonerate  his  bail  by 
'Jbaying  tnoney  into  Court.  The  Court  there- 
Tore  would  not  compel  a  defendant  to  proceed 
^y  a  clrcuitdiiB  method  in  first  pilttiug  in  bail 
and  then  exonerating  them,  when  by  paying 
the 'money  into  Court  immediately,  every  pur 
'pdae  would  be  answered. 

The  Court  Expressed  some  doubts  as  to 
tvh^ther  the  case  came  under  the  act;  but  sug- 
gesCedthat  the  plaintiff  should,  toaccommodate 
the  (defendant,  accept  the  terms  proposed. 

On  a  subsequent  day,  however,  it  was  alleg- 
ed, that  the  sum  of  20/.  was  not  sufficient  to 
cbver  costs,  and  the  plaintiff  thereupon  de- 
clined to  consient  to  the  money  being  paid  into 
Cdurt. 

It  waa  'finally  ah*anged,  that  the  matter 
lihotild  be  referred  to  the  Master,  who  would 
say  what  amount  would  be  sufficient  to  cover 
the  costs  likely  to  be  incurred,  and  who  would 
receive  that,  as  well  as  the  amount  claimed,  as 
a  security. 

Rule  accordingly. — Morgan  v.  Pedler,  H.T. 
1836.    C.P. 


VLEA, — MOTION  TO  8BT  ASIDE   I88DB. 

i^e  Court  wiiinot  oliow  a  plea  to  be  set  aside 
6if  affidavit  on  motion,  on  which  an  isiue 
maff  be  taken. 

This  was  a  motion  to  set  aside  a  plea,  and 
for  leave  for  thelplaintiff  to  sign  judgment.  It 
'«p|[>eared,  that  the  action  was  brought  on  a  bill 
of  exchange;  and  it  was  pleaded  by  the  de- 
fendant, that  the  bill  was  outstanding  in  the 
•bands  df  a  third  person.  Theaffidavit  on  which 
'the  present  motion  was  made,  denied  this  fact,' 
•and  a  letter  of  the  defendant's  was  set  forth, 
'in  which  he  said  that  he  was  prevented  from 
takiof^  up  the  bill  in  consequence  of  other 

gressmg  demands,  but  if  the  plaintiff  would 
old  it  over  for  a  short  time,  he  would  take 
care  and  pav  it. 

Tindal,  C.  J.  said,  that  a  distinct  issue  could 
be  taken  on  the  plea,  which  could  not  there- 
fore be  set  aside  on  motion.  That  would,  in 
effect,  be  trying  the  cause  on  affidavit.  ^ 

Rule  refused.-^Z^  Forest  and  others  v.  Lan- 
gan,  H.  T.  1836.    C.  P. 


PERIOD  FOR  AFPLI€ATION  TO  8BT  ASIDE 
JODGUBMT. — ^AFFIDAVIT  OF  MBRITS. — PRI- 
SOlfBR. 

An  opplieation  to  set  aside  judgment  on  an 
an  affidavit  qf  merits,  must  be  made  in  rea- 

•  sontible  time.  There  is  no  distinction  in  the 
case  of  a  prisoner. 

Cause  was  shewn  against  a  rule  obtained  for 
setting  aside  a  judgment  by  default,  on  an  affi- 
davit of  merits.  It  appeared,  that  the  action 
'was  brought  on  a  bill  of  exchange,  for  which 
the  defendant  had  received  very  little  consid- 
eration. The  period  for  pleading  expired  on 
the  18th  Of  June,  but  judgment  was  not  signed 


for  six  days  after.  A  rule  to  compute  prind- 
pal  and  interest  was  obtained  on  the  4th  df 
November,  but  on  the  6th  the  present  rule  w^ 
obtained  for  setting  aside  judgment.  It  wis 
now  submitted,  that  the  application  was  nnt  df 
time,  and  that  the  defendant's  being  a  prisoncfr 
made  no  difference. 

Tindal,  C.  J.  said  the  judgment  was  regular, 
and  the  application  came  too  late. 

Rule  discharged,  with  costs. — Fi/eyJBruef^, 
H.  T.  1836.    C.  P. 


JODOB'S  OBDER. — RULE  OF  COURT. — ATTACH- 
HBNT. — ^TWO   MOTIONS. 

//  is  necessary  to  make  two  motions  to  mmke  H 
Jttdge's  order  a  rule  of  Court,  and  for  an 
attachment  affuinst  the  sheriff  /^  not 
bringing  in  the  body. 

An  application  was  made  to  make  a  Judge's 
order  a  rule  of  Court,  and  for  the  issue  of  an 
attachment  against  the  sheriff  for  disobedience 
thereof.  It  was  suggested,  that  in  the  other 
Courts  both  objects  could  be  obtained  on  ooie 
motion,  and  that  therefore  a  similar  course 
might  be  pursued  here. 

Gaselee,  J.  thought  the  usual  practice  should 
not  be  departed  from,  and  that  two  motions 
were  necessary. 

Rule  accordingly. — Pitcher  v.  Woods,  H.  T. 
1836.    C.P. 


AWARD. — ADMISSIBILITT  OF  BVIDBNCB. — 
DECISION  OF  ARBITRATOR  FINAL. — GOODS 
SOLD  TO  WIFE.  —  ACTION  AGAINST  flUS- 
BAND. — ^ADULTERY. — SPECIAL  PLBA. 

The  arbitrator  is  the  proper  person  to  judge 

of  the  admissibility  of  evidence  before  hkn, 

and  his  decision  is  final. 
It  is  doubtful  whether  in  an  action  for  goods 

sold  and  delivered  to  the  defendants  wtfe, 

her  adultery  should  be  pleaded, 

A  rule  had  been  obtained  for  setting  aside 
the  award  of  an  arbitrator,  to  which — 

Cause  was  now  shewn.  It  appeared,  that  the 
action  was  brought  against  the  defendant  for 
goods  sold  and  delivered,  monev  lent  to,  and 
the  board  and  lodging  of  his  vnfe.  The  de- 
fendant pleaded  non  assumpsit,  and  a  set-off; 
but  on  the  hearing  of  the  cause  before  the  arbitra- 
tor, he  proposed  to  give  evidence  of  the  adul- 
tery of  his  wife.  This  was  objected  to,  hovr- 
ever,  on  the  ground  that  the  issue  was  not 
rused;  but  the  arbitrator  received  the  evidence, 
and  ultimately  awarded  in  favor  of  the  defend- 
ant. It  was  now  urged,  that  the  arbitrator  was 
the  proper  judge  of  the  evidence,  and  that  his 
decision  could  not  be  set  aside. 

On  the  other  hand,  it  was  submitted,  how- 
ever, that  the  "arbitrator  had  decided  on  an 
issue  which  was  not  raised,  and  that  the  adnl- 
terv  should  have  been  specially  pleaded. 

Tindal,  C.  J.  said  the  point  was  doubtful^ 
and  the  arbitrator's  judgment  could  not  there- 
fore be  set  aside.  The  matter,  which  it  wafei 
alleged  should  have  been  pleaded^  appeuped  t6 
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negative  tbe  facts  fi;o.in  which  the  implied 
promise  arose.  The  arbitrator  was  the  proper 
person  to  decide  on  the  admission  of  evidence, 
whether  it  arose  from  the  state  of  the  plead- 
ifirs  or  otherwise. 

Role  dischanjred.— 5ymf«  v.  Gooif/eilow,  ti. 
T.  1836.    C.  P. 


NOTES  OF  THE  WEEK. 


Law  Bills  in  Pabliambkt.— The  New 
OouBT  OF  PbobaTb.  -^  Of  the  Bills  in- 
tended to  be  brought  in,  contained  in  our 
list  of  last  week,  none  have  yet  been 
printed,  except  the  Lord  Chancellor's  Eccle- 
siafitical  Courts  Bill,  the  Attorney- General*s 
Registration  of  Voters  Bill,  and  the  Capital 
Punishment  Bill. 

llie  Ecdesiastical  Courts  Bill,  being  an 
important  one  to  the  Members  of  the  Pro- 
fession, both  in  town  and  country,  we  have 
given  a  full  abstract  of  it  in  another  part  of 
this  Number.  It  will  be  observed,  that  the 
plan  is  to  consolidate  all  the  Ecclesiastical 
CoiutB  of  England  and  Wales  into  one 
Court,  to  be  called  the  Court  of  Probate. 
An  cfxception  is  made  in  favour  of  the 
Courts  of  the  Vicars- General  of  the  Arch- 
bishops and  Bisliops,  and  of  the  Master  of 
the  Faculties  of  the  Archbishop  of  Canter- 
bury. The  Jurisdiction  over  Tithes  is  to 
be  removed  to  the  Court  of  Exchequer ;  and 
questions  on  Church  Rates  tnmsferred  to 
tibe  General  Quarter  Sessions.  The  new 
Court  may  direct  an  issue  on  any  question 
of  fact  to  be  tried  by  a  Jury,  before  one  of 
'the  Common  Law  Judges.  We  observe 
that  the  Proctors  and  Notaries  of  all  the 
existing  Ecclesiastical  Courts,  not  being 
Attorneys,  will  be  admitted  to  practise  be- 
fore the  new  Court.  The  reforms  em- 
bodied in  this  Bill  were  recommended  in 
the  Report  of  the  Bcdesdastical  Courts, 
irhich  will  be  found  in  the  Second  Volume 
of  the  Monthly  Record,  pp.  129,  162,  202, 
229. 


BILLS    FOB   SECOND    BBADIKO. 

Registration  of  Births,  &c. 
Marriages  in  England. 
Coxnmutation  of  Tithes  in  England. 

IN    COMMITTBB. 

Prisoners'  Counsel ; — the  second  reading 
was  carried  by  179  against  35. 


ATTOBNEYS     CEBTIFICATB   DUTY. 

The  Proctors  of  Glasgow  have  petitioned 
for  a  repeal  of  this  duty ;  and  we  understand 
that  ti]ie  Attorneys  and  Solicitors  in  Eng- 
land intend  to  address  Parliament  on  the 
subject. 


ANSWERS  TO  QUERIES. 


ftofo  of  9ttaxn»si. 

CBBTIFICATE. — ^BB-AOMISSION.      F.  2/9. 

Where  a  person  has  been  admitted  an  attor- 
ney, fmi  has  never  taken  wti  his  certijieutef  he 
18  entitled  to  take  it  out  and  practise  withoiit 
re-admiraion.  See  Ea  parte  Jones, -2  DovrL 
PrBc.<>is.  461.  L.  S. 


Hato  vl  ^ro^orts  MS  €oti6(9«ndns» 

LEGACY  DUTY.      P.  279. 

The  ({uestion  put  by  X.  Y.  Z.  in  the  cas^ 
stated  by  him,  ut  suprh,  is  one  which  has  called 
forth  much  conflictiD^  argument;  and  evefi 
conflicting  judgments  upon  it  are  to  be  found 
in  the  books.  The  more  recent  ductrine,  how- 
ever, is  in  favour,  under  words  similar  to  those 
put  by  X.  Y.  Z.,  of  absolving  the  annuitants 
from  payment  of  the  legacv  duty.  In  the  case 
of  Dtitpkins  V.  Tathatn,  2  Sim.  492,  where  a 
testator  gave  *'  all  his  real  and  personal  estate 
to  his  executors  in  trust,  inter  alia,  to  pay  to 
his  daughter  J,  D.  for  her  separate  use  for 
life,  an  annuity  of  4€L  clear  of  all  detluctions 
wknUoever,  by  half-vearly  payments,"  Sir  L. 
Shaftttell  held  that  the  legacy  duty  could  not 
1)e  deducted  from 'the  annui^;  though  it  was 
contended  by  counsel  for  the  contrary  doc- 
trine, that  inasmuch  as  the  annuity  was  charged 
upon  real  estate,  the  words  "  clear  of  all  de<nic- 
tii.ns"  referred  to  the  land-tax,  thus  treating 
it  as  an  annuity  charged  onfy  on  the  reu 
estate.  Fide  also  to  the  sane  effect,  Smith  v. 
Anderson,  4  Russ.  352.  It  will  be  perceived 
that  the  arfpiment  used  in  Dattkins  v.  Tatham, 
for  construmg  the  duty  as  attaching  upon  the 
annuitant,  cannot  apply  in  X.  Y.  Z.'s  case,  for 
in  that  the  land-tax  is  expressly  mentioned  in 
the  exonerating  clause.  Under  the  circum- 
stances, therefore,  which,  but  for  the  last  men- 
tioned fact,  which  fef)pears  to  divest  the  case  of 
doubt,  are  parallel,  the  annuitants  might  suc- 
cessfully, I  think,  resist  payment  of  the  duty, 
and  compel  the  executors  to  pay  it.  Fide, 
however,  contrh  to  the  doctrine  laid  down  in 
the  above  quoted  case.  Hales  v.  Freeman, 
4  J.  B.  Moore,  21 ;  S.  C.  1  Brod.  &  Bing.  391 . 

W.F. 


DOWBB.—- VOL.    10,    P.  611;    VOL.    11,  P.    120. 

Spes"  give  his   authority  for  the 


Will 


position  he  has  advanced,  by  his  observation  on 
'•  A.  E V  answer,  more  definitely?  He  surely 
cannot  mean  to  assert  literally,  that  uses  can- 
not be  limited  in  a  feoffment  at  the  present 
day.  F. 
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Queries. — Editor* s  LetterBox, 


QUERIES. 
IxtD  of  9ropert|;  atUr  Canbtsaxuinq. 

APPOINTMENT. — FINKS  AND  RBCOYBRIES   ACT. 

A  piece  of  freehold  land  was  by  iridentures 
of  lease  and  release  conveyed  in  1834,  by  ^. 
to  B.,  "  To  hold  unto  the  said  B,  and  C.  his 
wife,  their  heirs  »ud  assigns,  to  such  uses, 
upon  such  trusts,  to  and  for  such  intents  and 
purposes,  and  with,  underhand  subject  to  such 
powers,  provisoes,  agreements,  and  declara- 
tions, as'  the  survivor  of  them  the  said  B,,  and 
{7.  his  wife,  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation, 
or  by  his  or  her  last  will  and  testament  in 
writing,  or  any  codicil  or  codicils  thereto,  to 
be  by  him  or  her  legally  executed,  shall  from 
time  to  time  direct,  limit,  or  appoint.  And  in 
default  of,  and  until  such  direc^.n,  limitation, 
'or  appointment,  and  so  far  as  the  same  shall 
not  extend,  to  the  use  of  the  heirs  and  assigns 
of  the  said  B.  for  ever." — B.,  and  C.  his  wife 
are  both  living,  and  are  desirous  of  selling  the 
land;  but  it  is  contended  by  their  attorney, 
that  the  appointment  cannot  be  exercised 
until  after  the  death  of  one  of  them.  Have 
B,,  and  C,  his  wife,  the  power  of  conveying 
with  a  marketable  title,  to  a  purchaser  under 
the  f^nes  and  Recoveries  Act,  or  by  what 
other  means  ?  8. 


MORTOAGE.^ — POWER  OF   SALE. 

j4.  demises  freehold  lands  to  B.  for  500  years, 
for  securing  a  sum  of  money,  subject  to  the 
usual  proviso  for  redemption ;  a  power  of  sale 
was  also  inserted,  that  in  case  of  default  it 
should  be  lawful  for  B,  to  convey  absolutely  to 
a  purchaser,  without  any  further  consent  of  ^. 
The  demise  being  for  a  term  of  years,  can  B, 
convey  in  fee  simple  to  a  purchaser? 

V. 


COPYHOLD. — ADMISSION   OF  HEIR. 

In  1813  F.  made  a  will,  and  gave  all  his  es- 
tates to  Thomtii,  Juhn^  and  Eihay  as  tenants  in 
common,  but  neglected  to  surrender  his  copy- 
hold estate  to  the  use  of  his  will.  He  died  in 
1814.  Thomas  being  his  heir  at  law,  was  as 
such  admitted  to  the  copyholds  in  1814.  A 
short  time  since  the  freehold  property  was  di- 
vided, and  John  and  Eliza  and  her  huthand 
surrendered  all  their  estate  and  interest  in  the 
copyhold  to  Thomas,  as  a  confirmation  of  his 
title.  Must  Thffmas  (he  having  been  ad- 
mitted and  paid  the  tine,  and  has  since  an- 
nually paid  the  quit-rents)  be  again  admitted 
on  the  surrender  of  John  and  Eliza  and  her 
husband?  V. 


WILL. — MARRIED   WOMAN. 

Whei^  a  marriage  settlement  directs,  that 
If  the  wife  die  in  the  lifetime  of  her  husband, 
the  trost  funds  shall  be  upon  such  trusts,  and 
for  such  purposes,  as  she  by  her  will  attested 
by -t^vo  witnesses  shall  appoint :  is  this  snf- 
fiiieat  to  "give  her  the  power  of  making  a  will. 


in  his  lifetime,  in  his  favour  or  othemnse,  not. 
withstanding  her  eoTertare?  W.  J.  01 

ANNUITY. — BANKRUPT   SURETY. 

By  the  55th  section  of  the  Bankrupt  Act»  6 
G.  4,  c.  16,  it  is  enacted,  '*  That  it  shall  not  be 
lawful  for  any  person  entitled  to  any  annimy 
granted  bv  auy  bankrupt,  to  sue  any  person 
who  may  be  collateral  surety  for  the  payment 
of  such- annuity,  until  such  annuitant  shall  have 
proved  under    the  commission  against  snch 
bankrupt  for  the  value  of  such  annuity,  and  for 
the  arrears  thereof  j  and  if  such  surety  after 
such  proof  pay  the  amount  proved  asaforesaid, 
he  shall  be  thereby  discharged  from  all  claims 
in  respect  of  such  annuity ;  and  if  such  surety 
shall  not  (before  any  pavment  of  the  said  an- 
nuity subsequent  to  the  bankruptcy  shall  have 
become  due)  pay  the  sum  so  proved  as  aforesaid, 
he  may  be  sued  for  the  accruing  payments  of 
such  annuity,  until  such  annuitant  shall  have 
been  paid  or  satisfied  the  amount  so  proved,  with 
interest  thereon  at  the  rate  of  4  per  cent,  per 
annum,  from  the  time  of  notice  of  such  proof, 
and  of  the  amount  thereof  being  given  to  such 
surety,  &c."    I  shall  be  glad  to  be  informed  by 
any  of  your  readers,  whether  after  the  annuitaDt 
has  proved  the  value  of  his  annuity  under  tbe 
fiat  of  bankruptcy  against  the  grantor,  in  maa- 
ner  required  by  the  act,  it  be  incumbent  upon 
him,  the  annuitant,  to  give  to  the  surety  tbe 
notice  of  such  proof  and  the  amount  thereof, 
before  such  surety  can  he  sued  for  the  accruing 
payments.    As  the  act  discharges  the  surety  so 
soon  as  he  shall  have  pud  the  amount  proved, 
with  interest  at  4  per  cent.,  from  the  tkne  of 
his  having  notice  of  the  proof  and  the  amount 
thereof,  no  annuitant  desirous  of  his  annuity 
being  continued  in  the  terms  of  his  grant, 
would  volunteer  such  notice  to  the  surety ; 
but  in  case  he  does  not,  can  he  be  in  any,  and 
what  manner,  prejudiced  by  not  giving  it  ? 

THE  EDITOR'S  LEITER  BOX. 

We  have  for  some  time  contemplated  • 
small  Work  for  the  use  of  Articled  Clerks  aod 
other  Law  Students,  which  should  contidn  ad- 
vice as  to  their  studies  in  all  branches  of 
the  Law;  the  management  of  Offices;  the 
selection  of  a  Law  Library,  and  many  other 
matters,  with  the  particular  view  of  giving 
the  best  assistance  in  the  intended  examination 
of  attorneys  under  the  new  rule.  From  the  * 
forward  state  of  the  MS.,  we  think  we  shall  be 
able  to  publish  it  early  in  March. 

The  Queries  and  Answers  of  W.  B.  J. ;  T.* 
S. ;  C.  W.  M. ;  -  Temple,  Jun.;"  and  "  A 
Constant  Reader,"  have  been  received. 

The  Communications  of  W.  F.  and  "As^ 
pirn,"  are  under  consideration. 

The  subject  of  Chancery  Reform,  the  Bill 
relating  to  the  Ecclesiastical  Courts,  seve- 
ral important  Decisions,  the  ExaminatioD 
of  Attorneys,  and  other  matters,  have  induced 
us  this  week  to  publish  a  double  number, 
which,  we  trust,  will  owet  with  the  apprahf^ 
tion  of  our  readers..  .... 


IRte  Utqal  ^h^et\^ev^ 


SATURDAY,  FEBRUARY  27,  1836. 


— —  "  Quod  mugis  Ad  Nos 

Pertiitft,  et  ocacire  malum  est,  agiUrnus. 


HONAT. 


THE  PROGRESS  OF  LAW  REFORM. 


'l^Hx  Session  is  now  sufficiently  £ar  ad- 
-tanced  for  us  to  resume  our  general  state-* 
fnent  of  the  measures  which  have  been,  or 
dre  about  to  be  proposed,  which  in  any 
•way  relate  to  our  own  profession ;  and  al- 
€hough  no  new  bill  has,  as  yet,  been  intro- 
duced, yet  several  very  important  projects, 
which  have  hitherto  failed  or  been  per- 
mitted to  sleep,  have  made  considerable 
progress,  and  will  probably  very  soon  be- 
come the  law  of  the  land. 

The  most  important  of  these  is  the  bill 
lor  Uie  Consolidation  of  the  Ecclesiastical 
Courts,  tiiie  important  clauses  of  which  we 
g;aye  very  fully  in  our  last  number,  with  a 
statement  of  its  principal  provisions.  This 
bill,  which  is  founded  on  the  Report  of  the 
Ecclesiastical  Commissioners, — whose  Re- 
ports contains  the  grounds  and  reasons  for 
it,— was  introduced  in  the  last  Session  of 
Parliament  by  Lord  L3rndhurBt ;  and  having 
been  now  taken  up  by  the  Lord  Chancellor, 
-will  soon  pass  into  law.  Although  it  will 
be  attended  with  some  partial  injury,  we 
igre  satisfied  that  it  will  be  found  of  great 
benefit  to  the  community  at  large.  We 
can  bear  testimony  to  the  great  incon- 
venience which  is  now  felt  in  practice  by 
the  conflicting  jurisdiction  of  the  existing 
Courts  of  Probate ;  and  the  whole  measure 
proceeds  on  the  principle  which  we  have 
frequently  advocated— the  central  adminis- 
tration of  justice.  We  are  assured,  that 
^hen  tiiis  biU  comes  into  operation,  the 
expcBse  as  well  of  the  probate  of  wills,  as 
tlie  search  for  them,  will  be  much  diminish- 

^^s*  Printed   in   the   second  volame  of  the 
M^tlQUy  Record. 
•- *Wil^^  FO.  319- 


ed.  These  are  only  some  of  the  advan- 
tages of  the  measure,  to  which  we  heartily 
wishsuccess.  Seefurther aato  it, pott, jp. 326. 

The  next  bill  of  any  importance  con- 
nected with  the  law,  which  has  been  dis- 
cussed, is  the  Prisoners'  Counsel  Bill,  The 
principle  of  this  bill  has  been  admitted  by  a 
very  large  majority  of  the  House  of  Com- 
mons— 179  to  35;  and  we  were  happy  to 
see  that  it  was  not  taken  up  as  a  party 
question.  We  have  already  repeatedly  ex- 
pressed ourselves  in  favour  of  this  mea- 
sure ;^  and  we  had  great  pleasure  in  seeing 
that  its  advocates  in  the  House  included 
almost  all  those  whose  opinion  is  particii- 
larly  entitled  to  weight  with  the  profession 
and  the  public.  Sir  F.  Pollock,  the  Attoxv- 
ney  General,  Mr.  Serjeant  Wilde,  and  al- 
most every  lawyer  of  eminence,  are  in  its 
fiBivour ;  and  the  opposition  to  it  seems  con- 
fined to  a  few  chairmen  of  quarter  sessions, 
in  esse  or  tn  posse.  We  have  no  doubt 
that  it  will  pass  this  Session,  although 
it  has  been  referred  to  a  Committee,  with 
the  object  of  rebutting  the  evidence  against 
it,  taken,  it  is  said,  before  the  Committee  of 
the  House  of  Lords. 

We  are  happy  to  see  that  a  bill  for  the 
Regulation  of  Births,  Deaths,  and  Marriages, 
has  at  last  been  introduced,  with  every 
prospect  of  passing,  by  Lord  John  Russell, 
and  that  the  grievances  of  the  Dissenters 
in  this,  and  sJso  in  the  Law  of  Marriage, 
will  at  last  be  redressed. 

A  bill  for  the  Commutation  of  Tithe,  a 
measure  which  we  have  long  advocated, 
has  also  been  introduced,  with  the  con- 
currence of  all  parties. 

As  hi  then  as  the   Session   has  pio- 

»»  See  10  L.  O.  22b. 
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ceeded  we  think  there  is  nothing  to  which 
the  lawyer  can  in  any  way  have  reason  to 
object. 

The  Attorney  General  has  also  intro- 
duced bills  for  the  alteration  of  the  Law  of 
Escheat,^  according  to  the  recopunendations 
of  the  Real  Property  Commissioners  in  their 
Third  Report,  and  a  bill  for  the  alteration 
of  the  Law  as  to  Copyholds  ;^  but  no  step 
has  as  yet  been  taken  with  respect  to 
them. 


NOTICES  OF  NEW  BOOKS, 


Tfie  Man  of  Business,  or  Pocket  Companion 
for  Solicitors,  Auctioneers;,  Estate  Agents, 
Valuers  and  Owners  of  Property ;  com- 
prising Precedents,  Memoranda,  Rules, 
Tables  and  Calculations,  in  those  Matters 
of  Professional  and  General  Business  re- 
quiring Attention  when  Reference  cannot 
be  had  to  the  Library :  many  of  the  Ta- 
bles and  Calculations  being  on  an  entirely 
New  Principle,  facilitating,  very  greatly, 
all  Calculations  and  Estimates  of  Values, 
Quantities,  Contents,  Life  Annuities,  Con- 
tingent and  Terminable  Interests,  S(C,  8fC.  3[C. 
By  RoUa  Rouse,  Solicitor.  Richards  & 
Co.  1836. 

Thx  Proprietors  of  the  Legal  Observer, 
being  interested  in  the  success  of  this  work, 
are  not  entitled  to  be  heard  in  its  commen- 
dation ;  but  we  may  properly,  on  their  be- 
half,  state  to  our  readers  the  object  of  the 
author.  This  will  be  best  collected  by  the 
following  extracts  from  his  Preface : 

"The  importance  of  combininsf  readiness 
with  accuracy  must  be  admitted  i>y  all  who, 
either  professionally  or  in  relation  to  the  ma- 
nagement of  property,  have  their  attention 
called  to  matters  of  business ;  and  the  advan- 
tage of  having  the  requisite  data  in  a  compact 
form,  must  be  e<iually  obvious.  Under  this 
feeling,  I  sketched  out  for  my  own  use  on  com- 
mencing practice,  a  manuscript  pocket-book, 
containing  those  forms  and  memoranda  which 
appeared  likely  to  be  wanted  when  reference 
could  not  be  immediately  had  to  other  works 
or  precedents. 

"The  information  thus  collected,  though 
much  less  comprehensive  than  that  given  here, 
has  buen  of  great  use  to  me  in  practice;  but  as 
my  attention  became  extended,  I  found  that  it 
wonld  be  very  desirable  to  re-draw  the  book, 
adding  to  and  revising  the  professional  prece- 
dents, and  embodying  rules  and  tables  connect- 
ed with  valuations,  and  the  other  questions  to 
which  the  attention  of  the  solicitor,  as  well  as 
the  man  of  general  business,  is  frequently 
turned. 


c  Printed  ante,  40. 

d  Printed  ante,  79,  96.    The    Report   is 
piittted  in  2  Monthly  Reeord,  pp.  304—303. 


"  Having  completed  the  work  duis  remodfll* 
led,  and  there  bemg  no  publication  compntinff 
in  a  similar  form  tbe  iniormadon  it  oontaineC 
I  trust  it  will  be  found  useful  not  only  to  pro* 
fessional  men  and  men  of  business^  but  to  all 
who,  as  owners  of  property,  desire  to  have  re* 
ference  to  calculations  and  arrangements  whid& 
they  may  wish  fpr  in  relation  to  the  purdiMe 
or  disposal  of  propertv/  its  value,  and  the  \ 
tracts,  securities,  and  preliminary  stc^s 
nected  wiih  the  different  transactions  inci 
tal  to  society." 

The  following  is  a  concise  statement  of 
the  contents : 

In  Legal  Matters:  Affidavits,  Agree- 
ments, Bail,  Bankruptcy,  Bills  of  Sale, 
Bonds,  Cognovits,  Conditions  of  Sale, 
Debtor  and  Creditor  Deeds,  Distresses  and 
Replevins,  Guarantees,  Notices,  Riot, 
Stamps,  Warrants  of  Attorney,  Warranties^' 
Wills,  &c.'&c.  . 

In  General  Business :  Valuations  of  Es-  ^ 
tates.  Freehold,  Copyhold,  or  Leasehold; 
Annuities,  Reversions,  Next  Presentations, 
Deferred  Annuities  and  Payments,  and 
other  Property ;  Measurement  of  Lend, 
Roofs,  Artificers'  Work,  Solid  and  Super- 
ficial Measure,  Weight,  and  Contents ;  Cal- 
culations of  Interest ;  Auction  Duty  ^  Com- 
.parative  Contents  and  Weight. 

With  a  view  to  shew  the  applicatioa  of 
different  parts  of  the  book,  we  extract  the 
following  observations  and  diiectiona  of  the 
author. 

"  With  regard  to  an  mcknowledgwkent ««  ie^ 
posit  nf  deeds,  I  would  remark,  that  care  must 
be  taken  not  to  insert  words  of  agreement,  as 
an  agreement  for  deposit  would  be  liable  to  a 
mortgage  stamp.  The  course  I  would  suggest, 
where  it  is  desirable  to  avoid  the  expense  of  a 
mortgnge,  and  yet  to  insure  the  obtaining  a 
subsequent  mortgage,  if  required,  is  as  follows : 
— ^Take  the  memorandum  given  inpi^e  ]»  with 
a  note  of  hand  for  the  amount,  and  a  memo- 
randum in  the  following,  or  a  similar  form,  se- 
parate from  the  acknowledgment : — '  Mr.  A,  B, 
having  this  day  advanced  me,  C  D,,  300/.  upon 
my  agreeing  to  execute  a  mortgage  of  my  estate 
at,  &c.  for  that  sum,  and  lawful  interest,  I  here- 
by agree,  upon  request,  to  execute  in  favour  of 
him,  his  executors,  administrators,  and  assigns, 
a  mortgage  of  that  estate,  with  [a  power  of  sale 
and]  aU  proper  covenants  and  stipulations,  the 
same  to  be  prepared  by  the  solicitor  of  the  said 
A.  B.,  at  my  expense ;  and  I  further  agree, 
that  if  from  my  refusal  or  neglect  to  execute, 
it  shall  be  requisite  to  stamp  this  agreement,' to 
pay  all  attendant  and  conseouent  expenses.* 

•'  In  Agreements  for  Sale. — I  have  taken 
great  pains  to  guard  sellers  against  frivolous 
requisitions  on  the  part  of  the  purchaser,  and 
also  to  protect  the  purchaser's  solicitor  from 
feeling  himself  bound  to  make  requisitieiia, 
which,  though  he  knows  they  might  be  safely 
dispensed  nith  9s  regards  his  client,  he  deems ' 
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Hlilcttiiibeiit  on  Mm  to  make,  in  order  to  guard 
anfawt  tbe  imputation  of  neglect  on  a  future 
sue,  wlien  liis  client  omits  to  make  prudent 
stipuladoQs  for  his  protection.  These  agree- 
mento,  thou|^  concise,  have  hcen  framed  after 
reference  to  a  vreex  number  of  precedents  and 
points  of  practice,  and  I  have  devoted  much 
eare  and  time  to  their  preparation,  well  know- 
inff  the  importance  of  8uch  agreements.  The 
aane  observations  apply  to  eondithm  nf  Male; 
for  though  too  frequently  drawn  with  scarcely 
any,  they  require  tbe  greatest  consideration. 
In  drawing  them,  reference  has  been  made  to 
upwards  of  a  hundred  printed  conditions ;  and 
I  am  confident  they  will  be  found  to  embody  all 
the  points  likely  to  arise  on  conditions. 

'*  In  drawing  guarantees^  the  principal  point 
to  be  borne  in  mind  is,  that  the  consideration 
miut  be  stated  or  implied ;  as  the  supplying 
j^oodsy  withholding  or  discontinuing  proceed- 
ings, &c. 

••The  observations  on  stamps  will  be  found  to 
contain  information  of  great  utility  in  matters 
when  delay  would  be  attended  with  danger :  I 
allude  to  the  stamping  deeds  after  execution. 
There  are  many  cases  when  it  is  of  the  utmost 
importance  to  have  documents  prepared  with- 
out a  moment's  delay,  and  where  stamps  can- 
not be  obtained ;  and  the  impression  is  very 
general,  that  deedj  cannot  be  stamped  after 
execution.  To  guard  against  inconvenience 
arising  from  such  a  fear,  1  have  stated  the  cir- 
cubidCances  under  which  deeds  can  be  subse- 
qnencly  stamped^  and  1  hope  the  information 
may  not  prove  useless. 

**  In  the  comparative  value  of  freeholds  and 
copyholds,  or  rather  the  value  of  estates  part 
freehold  and  part  copyhold,  I  have  adopted  the 
principle,  that  where  there  is  no  life  on  the 
copyhold  the  difference  of  the  value  is  five 
jrears'nurchase.  I  have  brought  out  the  results 
in  a  tabular  form,  so  as  to  carry  each  value  to 
its  respective  column  in  the  progress  of  the 
calculation.  Perhaps  one  observation  should 
be  added,  that  if  the  estate  is  part  leasehold  as 
well  as  part  freehold  and  copyhold*  the  sepa- 
rate value  of  the  leasehold  should  be  obtained 
under  the  rule  for  valuing  leaseholds,  and  the 
remainder  of  the  purchase  money  then  appor- 
tioned between  the  freehold  and  copyholu. 

*'  Life  ^imtrt/fW.— Table  44  will  be  found 
of  great  use,  as  the  Northampton  Tables  may 
be  considered  almost  obsolete,  and  the  true 
values,  which  I  have  here  given,  are  not  readily 
actunable.  The  theorem  (which  is  an  altera- 
^n  .by  my  fiither  from  the  hvpothesis  on  which 
De  Moivre  grounded  his  values)  will  be  found 
useful  as  an  approximating  rule,  when  a  differ- 
ent rate  than  4  or  5  per  cent,  is  required,  and 
the  ages  are  not  much  above  60. 

"  Reversions  and  next  Presentations, — These 
rules  I  have  limited  co  absolute  interests ;  but 
if  contingent  on  a  life,  the  rule  ivili  be,  multi- 
ply the  value  of  the  absolute  interest  by  the  de- 
cimal  expressive  of  the  value  of  the  .life  on 
which  die  contingency  depends. 

**  In  referring  to  the  talUei,  I  would  mention, 
that  most  of  them  are  calculated  on  a  principle 


which  combines  economy  4n  space  with  accu« 
racy  and  ease  in  obtaining  results. 

"  The  tatle  of  auction  duty  on  eitate»  will  be 
found  useful  to  refer  to  when  bidding,  in  order 
to  counteract  the  effect  of  the  auctioneer's  elo- 
qoence ;  and  I  should  advise  those  gentlemen 
who  are  about  to  bid  at  auctions,  to  make  a 
table  of  the  comparative  value  of  pounds  and 
guineas,  for  tbe  like  reason. 

"  The  decimal  of  a  perpetuity  will  greatly  fa- 
cilitate calculations  in  value  of  lives,  leases, 
&c. ;  as  will  the  decimal  of  a  pound  in  all  cal- 
culations connected  with  money. 

"  The  tables^of  interest  are  from  Mr.  Smart's 
work,  and  will  also  aid  greatly  in  many  calcu- 
lations. 

*'  The  interest  table  requires  this  explaoa** 
tion : — ^The  interest  on  any  number  of  sums  for 
any  number  of  days  may  be  obtained  from  it  in 
one  calculation,  by  multiplying  each  sum  by 
its  days,  adding  the  products,  and  taking  the 
interest  on  the  sum  total  from  the  table.  The 
results  may  also  be  obtained,  at  any  rate  of  in- 
terest, by  making  the  deductions  mentioned  in 
the  table. 

**  Tlie  only  concluding  remark  I  have  td 
make  is,  that,  intending  the  work  for  my  own 
use,  I  have  spared  no  pains  in  the  preparation 
and  selection  of  its  contents ;  and  I  am  not 
without  expectation  that  it  will  be  found  useful, 
not  onlv  to  my  professional  brethren,  but  to 
men  of  business  m  general.'' 

With  this  description  of  the  nature  of 
the  work,  and  these  specimens  of  the  au- 
thor's ability,  we  commit  it  to  the  attention 
of  our  subscribers  and  friends ;  and  confess 
that  we  shall  feel  not  a  little  disappointed 
if  thej  do  not  thank  us  for  the  opportunity 
of  possessing  a  "  Pocket  Companion,"  which 
we  think  must  be  as  useful  to  the  solicitor 
and  man  of  business,  as  the  "  Circuit  Com- 
panions" are  to  tbe  barrister. 


NEW  BILLS  IN  PARLIAMENT. 


MARRIAGES   IN   ENOLANn. 

Reciting  that  it  is  expedient  to  amend  the 
law  of  marriages  in  England,  this  Bill  enacts : 

1.  That  after  the^r#/  day  of  Janunrp,  in 
the  year  1837,  no  parson,  vicar,  minister,  or 
curate,  in  England  shall  be  obliged  to  publish 
the  bans  of  matrimony  between  any  persons 
whatsoever. 

2.  That  after  the  firtt  day  of  January,  notice 
of  evei^  intended  marriage  in  England  shall  be 
given  in  writinir,  signed  by  one  of  the  parties, 
in  the  form  of  schedule  (A.)  to  this  act  annexed, 
to  the  registrar  of  the  district  within  which  the 
marriage  is  intended  to  be  solemnized,  and 
every  such  notice  shall  state  the  proper  name 
and  surname,  and  the  profession  or  condition 
of  each  of  the  parties  intending  marriage,  the 
dwelling-place  of  each  of  them,  and  the  time 
duiing  wmch  each  has  dwelt  therein,  and  where 
either  of  the  parties,  not  being  a  widower  or 
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^idow,  shall  be  under  the  a^e  of  ttufinty-ont 
years,  that  such  marriage  is  intended,  with  tlie 
consent  of  the  person  or  persons  whose  con- 
sent to  such  marriage  is  required  by  law,  or 
that  there  is  no  person  having  authority  to  give 
such  consent :  provided  always,  that  if  either 
party  hath  dwelt  in  such  place  during  more 
than  011^  calendar  month,  it  may  be  stated  in 
the  notice  that  he  or  she  hath  dwelt  there  dur- 
ing one  month  and  upwards. 
,  3.  That  the  Registrar  shall  file  all  such  no- 
tices, and  from  time  to  time,  at  such  times  as 
shull  be  directed  by  the  Registrar-General, 
shall  deliver  them  to  the  Superintendent  Re- 
gistrar of  tlie  district,  to  be  kept  with  the  re- 
cords of  his  office,  and  shall  also  forthwith  copy 
all  such  notices  fairly  into  a  book,  to  be  K>r 
that  purpose  furnished  to  him  by  the  Registrar- 
General,  to  be  called  "The  Marriage  Notice 
Book/'  the  cost  of  providing  which  shall  be 
defrayed  as  is  the  cost  of  providing  register- 
books  of  births,  deaths,  and  marriages  ;  and  the 
Marriage  Notice-Book  shall  be  open  at  all  rea- 
sonable times  without  fee  to  all  persons  desirous 
of  inspecting  the  same;  and  the  Registrar 
•hall  give  under  his  hand  to  the  party  requiring 
the  same  a  certificate  qf  notice,  and  of  tlie  en- 
try of  such  notice,  in  the  form  of  schedule  (B.) 
to  this  act  annexed,  and  for  every  such  entry 
and  certificate  the  Ref^istrar  shall  be  entitled 
to  have  a  fee  oione  shilling :  provided  always, 
that  no  such  notice  shall  be  received,  or  certi- 
ficate given,  by  any  Registrar,  unless  some  per- 
son, known  by  the  Registrar,  and  by  whom  the 
parties  intending  marriage  are  known,  shall 
personally  appear  before  the  Registrar  at  the 
time  of  the  delivery  of  the  notice,  and  certify 
thereon,  under  his  hand,  that  to  the  best  of  his 
or  her  knowledge  and  belief  the  parties  intend 
ing  marriage  are  therein  truly  described. 
'  4.  That  after  the  said^r^l  day  oi  January, 
no  marriage,  unless  by  license,  shall  be  solem- 
nized or  registered  in  Ens^land  until  after  the 
expiration  of  itcenty-one  days  after  the  day  of 
the  delivery  of  such  certificate  of  notice;  and 
no  marriage  shull  be  solemnized  by  license  or 
registered  until  after  the  expiration  of  seven 
days  aft(  r  the  day  of  the  delivery  of  such  certi- 
ficate of  notice ;  and  every  such  certificate  shall 
be  delivered  to  the  officiating  minister,  if  the 
ibarriage  shall  be  solemnized  according  to  the 
rites  of  the  church  of  England,  and  otherwise 
shall  be  re-delivered  to  the  rej^istrar  present 
at  the  celebration  of  such  marriage  as  herein- 
after enacted  :  provided  always,  that  nothing 
Ijerein  contained  shall  afiect  the  right  of  the 
Archbishop  of  Canterbury  and  his  successors, 
and  his  and  their  proper  officers,  to  grant  spe- 
cial licenses  to  marry  at  any  convenient  time 
and  place. 

'  5.  That  after  the  said  first  day  of  January, 
every  Superintendent  Registrar  shall  have  au- 
thority to  grant  licenses  uir  the  speedy  celebra- 
tion of  marriage  within  his  district,  under  the 
provisions  of  this  act,  in  the  form  of  schedule 
CC.)  to  this  act  annexed,  and  for  every  such 
Ucense  shall  be  entitled  to  have  of  the  party 
requiring  *  the  same  the  sum  of  Mr^A  pounds 
above  the  value  of  the  stamps  necessary  oo 


granting  such  license,  which  vfaall  fae  accpniitf: 
ed  for  by  him  to  the  Registrar-General :  pro^ 
vided  always,  that  oo  Superintendent-Registrar 
shall  grant  any  such  license  until  he  shall  have; 
given  security  by  his  bond,  in  the  sum  of  one 
hnndred  pounds,  to  the  Registrar- General  for 
the  due  and  faithful  execution  of  his  officer 
provided  also,  that  nothing  herein  contained 
shall  authorize  any  Superintendent-Registrar 
to  grant  any  license  for  the  celebration  of  any 
marriage  according  to  the  rites  of  the  chorea 
of  England. 

6.  That  before  any  such  license  be  granted 
by  the  Superintendent-Registrar,  one  of  the 
parties  intending  marriage  shall  appear  person- 
ally before  the*  Superintendent- Registrar  and 
certify  under  his  or  her  hand,  that  he  or  she 
belie veth  that  there  is  not  any  impediment  o£ 
kindred  or  alliance,  or  other  lawful  hindrance 
to  the  said  marriage,  and  that  one  of  the  said 
parties  hath  for  the  space  of  fifteen  days  imme- 
diately before  such  license  had  his  or  her  usual 
place  of  abode  within  the  Registrar's  district 
within  which  such  marriage  is  to  be  solemnized^ 
and  where  either  of  the  parties,  not  bein^  a 
widower  or  widow,  shall  be  under  the  ^f/t  of21 
years,  that  such  marriage  is  intended  with  the 
consent  of  the  person  or  persons  whose  con- 
sent to  such  marriage  is  required  by  law,  or 
that  there  is  no  person  having  autnority  to 
give  such  consent,  as  the  ca^e  may  be,  and  all 
such  licenses  and  certificates  shall  be  liable  to  the 
same  stamp  duties  as  licenses  of  marriages 
granted  by  the.  ordinary  of  any  diocese,  and 
affidavits  made  in  order  to  procure  the  same. 

7.  That  the  like  consent  shall  he  required  to 
any  marriage  under  this  act  as  was  required  by 
law  to  marriages  solemnized  by  license  imme- 
diately before  the  passing  of  this  act. 

8.  Tliat  whenever  a  marriage  shall  not  be 
had  within  three  months  after  certificate  of 
notice  shall  have  been  so  delivered  by  the 
Registrar,  no  person  shall  proceed  to  solem- 
nize the  same,  nor  shall  any  Registrar  register 
the  same,  until  new  notice  shall  have  b^ea 
given,  and  certificate  thereof  in  manner  afore- 
said, and  until  after  the  expiration  otiereu 
days  ^ter  such  new  certificate,  if  due  license 
in  that  behalf  shall  have  been  obtained,  or 
without  license  tintil  after  the  expiration  of 
twentyone  days  after  such  new  certificate. 

9.  That  any  person  on  payment  of  one  shll- 
ling  may  enter  a  caveat  with  the  Registrar 
against  the  marriage  of  any  person  named 
therein  ;  and  if  any  caveat  be  entered  with  the 
Registrar,  such  caveat  being  duly  signed  by  or 
on  behalf  of  the  person  who  entered  the  same, 
with  his  place  of  residence,  no  certificate  of 
notice  shall  be  delivered  touching  the  marriage 
of  the.  person  named  in  the  caveat,  until  after 
notice  of  the  application  shall  have  been  sent 
through  the  Post-office  to  the  person  by  or  oa 
behalf  of  whom  the  caveat  was  (.'utered. 

10.  That  any  person,  on  payment  of  five 
shillings^  may  enter  a  caveat  with  the  Super- 
intendent Registrar  against  the  grant  of  a 
license  for  the  marriage  of  any  person  named 
therein,  and  if  any  caveat  be  entered  with  the 
Superintendent-Registrar,  such  caveat  being 
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9tiiy  Sloped  bf  or  on  behalf  of  the  person  who 
enters  the  same^  together  with  his  place  of 
residence,  and  the  ground  of  objection  on 
'which  his  caveat  is  founded,  no  hcense  shall 
be  granted  by  the  Superintendent- Registrar 
till  the  said  caveat  be  disposed  of  in  like  man- 
iier  as  a  caveat  against  granting  a  license  of 
marriage  by  any  ordinary,  or  until  the  caveat 
he  withdrawn  by  the  party  who  entered  the 
same. 

11.  That  every  person  who  shall  enter  a 
caveat  with  the  Superintendent-Registrar 
&irainst  the  grant  of  any  license,  on  grounds 
which  the  Court  by  which  the  same  shall  be 
tried  shall  declare  to  he  frivolous,  and  that 
they  ought  not  to  obstruct  the  grant  of  the 
license,  and  every  person,  not  being  the  parent 
or  guardian  of  either  of  the  parties  intending 
marriage,  who  shall  enter  a  caveat  with  the 
Registrar  against  any  marriage,  shall  be  liable 
for  the  costs  of  the  proceedings  in  each  case, 
and  for  damages  to  be  recovered  in  a  special 
action  upon  the  case  by  the  party  against 
<^hose  marriage  such  caveat  shall  have  been 
entered. 

12.  That  any  proprietor  or  trustee  of  a  sepa- 
rate buildin||r,   certified  according  to  law  as  a 

§1ace  of  religious  worship,  may  apply  to  the 
uperintendent-Registrar  of  the  district,  in  or- 
der that  such  building  may  be  registered  for 
die  celebration  of  marriages  therein,  and  in 
such  case  shall  deliver  to  the  Superintendent- 
Registrar  a  certificate,  signed  in  duplicate  by 
ttrenty  householders  at  the  least,  that  such 
building  has  been  used  by  them  during  one 
year  at  the  least  as  their  priudpal  place  of 
problic  religious  worship,  and  that  they  are 
desirous  that  such  place  should  be  registered 
88  aforesaid,  each  of  which  certificates  shall 
be  countersigned  by  the  proprietor  or  trustee 
^  whom  the  same  shall  he  delivered,  and  the 
ouperintemlent-Registrar  shall  send  both  cer- 
tificates to  the  Registrar-General  who  shall 
register  such  building  accordingly  in  a  book  to 
be  kept  for  that  purnose  at  the  General  Regis- 
ier-omce,  and  the  Kegistrar- General  shall  en- 
dorse on  both  certificates  the  date  of  the  regis- 
try, and  shall  keep  one  certificate  with  the 
otner  records  of  the  General  Register-office, 
and  shall  return  the  other  certificate  to  the 
Superintendent-Registrar  who  shall  keep  the 
same  with  the  other  records  of  his  office  ;  and 
the  Superintendent-Registrar  shall  enter  the 
date  of  the  registry  of  such  building  in  a  book 
to  be  furnished  to  him  f(»r  that  purpose  by  the 
Registrar-General,,  and  shall  give  a  certificate 
of  such  registry  under  his  hand,  on  parchment 
or  vellum,  to  the  proprietor  or  tiu&tee  by 
whom  the  certificates  are  countersigned,  and 
shall  give  public  notice  of  the  registry  thereof, 
by  advertisement,  in  some  newspaper  circula- 
ting within  the  county,  and  in  the  London 
Gnteiie,  and  for  every  such  entry,  certificate, 
and  publication,  the  Superintendent-Registrar 
shall  receive  at  the  time  of  the  deliverv  to  him 
of  the  certificates  the  sum  of  ^r^*.  pounds,  which 
shall  be  accounted  for  by  him  to  the  Registrar- 
General. 
'  Id*.  That  if  at  any  time  subseqaent  to  the  re- 


gistry of  any  building  for  the  celebration  of 
marnages  therein,  it  shall  be  made  to  appear 
to  the'  satisfaction  of  the  Registrar-General 
that  such  building  has  been  disused  for  the 
public  religious  worship  of  the  congregation 
on  whose  behalf  it  was  registered  as  aforesaid, 
and  that  the  same  congregation  use  instead 
thereof  some  other  such  building  for  the  pur- 
pose of  public  religious  worship,  the  Registrar- 
General  may  substitute  and  register  such  new 
place  of  worship  instead  of  the  disused  building 
for  the  celebration  of  marriages  therein,  al- 
though such  new  place  of  worship  may  not 
have  been  used  for  that  purpose  during  one 
year  then  next  preceding ;  and  every  appli-. 
cation  for  such  substitution  and  registry  of  a 
substituted  building  shall  be  made  to  the 
Registrar-General  through  the  Superintendent- 
Registrar  of  the  district,  and  when  made,  shall 
be  made  known  by  the  Registrar-General  tcf 
the  Superintendent-Registrar,  who  shall  enter 
the  date  of  such  substitution  in  the  book  pro- 
vided for  the  registry  of  such  buildings,  and 
shall  certify  and  publish  such  substitution  and 
registry,  in  manner  hereinbefore  provided  in 
the  case  of  the  original  registry  of  the  disused 
building ;  and  for  every  such  substitution  the 
Superintendent-Registrar  shall  receive,  at  the 
time  of  the  delivery  of  the  certificate  from  the . 
party  requiring  the  substitution,  the  sum  of 
jfive  pounds,  which  shall  be  accounted  for  by 
him  to  the  Registrar-General;  and  after  such 
substitution  shall  have  been  made  by  the  Regis- 
trar-General it  shall  not  be  lawful  to  solemnize 
any  marriages  in  such  disused  building,  unless 
the  same  shall  be  again  registered  in  the  man- 
ner hereinbefore  provided. 

14.  That  marriages  may  be  celebrated  in 
any  such  registered  building  between  and  by 
any  persons,  according  to  such  form  and  cere- 
mony as  they  may  see  fit  to  adopt :  provided 
nevertheless,  that  every  such  marriage  shall  be 
celebrated  with  open  ooors,  between  the  hnurs 
of  nine  in  the  forenoon  and  l/tr^e  in  tlie  after- 
noon, in  the  presence  of  the  Registrar  of  the 
district,  to  whom  notice  of  the  intended  mar- 
riage was  given  as  aforesaid,  and  of  (tro  or  more 
credible  witnesses  :  provided  also,  that  in  some 
part  of  such  ceremony,  and  in  the  presence  of 
the  Registrar  and  witnesses,  each  of  the  par- 
ties shall  say  to  the  other  *''!  call  upon  these 
persons  here  present  to  witness  that  I,  A.  B., 
do  take  thee,  C.  D.,  to  be  my  lawful  wedded 
wife  [or  husband],"  and  for  every  marriage 
which  shall  be  solemnized  im^ier  this  act  in 
the  presence  of  any  Registrar  he  shall  be  en- 
titled to  have  from  the  parties  married  the 
sum  of  ,  and  also  to  be  allowed  and 
paid  to  him,  in  like  manner  as  his  fees  for 
registering  births  and  deaths,,  the  sum  of  one 
shilling  for  registering  the  same  as  herein- 
after provided. 

15.  lliat  any  person  who  shall  object  ta 
marry  under  the  provisions  of  this  act  in  any 
such  registered  building,  may  contract  ani 
celebrate  marriage  at  the  office  and  in  the 
presence  of  the.  Superintendent-Registrar  of 
the  district,  and  in  the  presence  of  the  Regis- 
trar and  itco  witnesser^  with  open  doors,  and' 
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between  the  hours  afbresud.  usin^  the  form  of 
words  hereinbefore  provided  in  the  case  of 
marriaji^e  in  any  such  rejpstered  building :  pro- 
vided always,  that  no  such  marriage  beftre  the 
Superintendent-Registrar  shall  be  by  license, 
and  for  every  such  marriaj^e  the  Superinten- 
dent-Registrar shall  be  entitled  to  have  a  fee 
of  ien  .shillings. 

16.  That  the  Registrar  shall  forthwith  register 
erery' marriage  celebrated  in  manner  aforesaid 
in  hit  presence,  in  a  marriage  register-book  to  be 
furnished  to  him  for  that  purpose  by  the  Regis- 
trar General,  according  to  the  form  provided 
for  the  registration  of  marriages  by  an  act  made 
iu  this  present  session  of  Parliament,  entituled 
*'AnAct  for  Registering  Births,  Deaths,  and 
Marriages  in  England,"  or  as  near  thereunto 
as  may  be  .*  and  every  entry  of  such  marriage 
shall  he  signed  by  the'minister  or  other  person 
by  or  before  whom  the  marriage  was  celebra- 
ted, and  by  the  Registrar,  and  also  by  the  par- 
ties married, and  attested  bysuch  twoyitnesses; 
and  all  such  marriage  register-books,  and  cer- 
titied  copies  thereof,  shall  be  sent  to  the  Su- 
perintendent Registrar,  and  dealt  with  in  all 
respects  as  registers  of  births  and  deaths  un- 
der the  provisions^of  the  swd  act  for  register- 
ing births,  deaths,  and  marriages. 

17.  That  after  the  celebration  of  any  marriage 
under  this  act,  it  shall  not  be  necessary,  in 
support  of  such  marriage  to  give  any  proof  of 
actual  dwelling  of  the  parties  previous  to  the 
marriage  within  the  district  wherein  such  mar- 
Tiiige  was^celebrated,  for  the  time  required  by 
this  act,  nor  shall  any  evidence  be  given  to  prove 
the  contrary  in  any  suit  touching  the  vsdidity 
of  such  marriage. 

18.  That  every  marriage  celebrated  under 
this  act  shall  be  cognizable  in  like  manner  as 
marriages  celebrated  before  the  passing  of  this 
net,  according  to  the  rites  of  the  church  of 
England. 

19.  That  it  shall  be  lawful  for  the  Registrar 
before  whom'  any  marriage  is  celebrated  ac- 
cording to  the  provisions  of  this  act,  to  ask  of 
the  parties  married  the  several  particulars  re- 
quired to  be  registered  touching  such  marri- 
^e ;  and  every  such  person  who  shall  refuse,  or 
ivithout  reasonable  cause  neglect,  to  answer 
according  to  the  best  of  his  or  her  belief,  shall 
forfeit  and  pay  a  sum  not  exceeding  fi/fy 
pounds. 

20.  That  every  person  who  shall  wilfully 
make  any  false  oath  or  declaration,  or  who 
shall  knowingly  sign  any  false  certificate  re- 
quired by  this  act,  for  the  purpose  of  pro- 
curing any  marriage,  shall  be  deemed  guilty  of 
perjury ^  and  punished  accordingly. 

21.  That  every  person  who  shall  knowingly 
solemnize  matrimony  under  colour  of  this  act, 
otherwise  than  according  to  the  rites  of  the 
Church  of  England,  as  by  law  established,  in 
any  place  other  than  a  building  registered  as 
aforesaid  (except  the  Superintendent  Regis- 
trar in  his  office),  or  in  the  absence  of  the 
Registrar  of  the  district,  or  at  anv  other  time 
than  between  the  hours  of  ninem  the  forenoon 
and  three  in  the  afternoon ;  and  every  person 
who  shall  knowingly  solemnize  matrimony. 


either  according  to  the  rites  of  the  Church  Bi 
England,  or  under  any  provision  of  tlus  «c$ 
(except  by  special  license)  irithin  the  time 
herein  provided  to  elapse  between  the  certifi- 
cate of  notice  of  intended  marriage  lo  be  given 
by  the  Registrar  and  the  edebnition  of  anch 
marriage,  shall  be  guilty  of  felony^  and  shall  be 
transported  beyona  the  seas  foT/ourteen  years; 
provided  that  all  prosecutions  for  such  felony 
shall  be  commenced  within  three  years  after 
the  offence :  provided  also,  that  no  person  who 
shall  solemnize  any  marriage  according  to  the 
provisions  of  this  act  shall  be  liable  to  any  of 
the  penalties  imposed  by  an  act  passed  in  the 
fourth  year  of  his  late  Majesty  kin^  George 
4,  entitled,  "  An  Act  for  amendmg  uie 
Laws  respecting  the  Solemnization  of  Mar- 
riage in  Efngland,"  on  such  persons  as  should 
solemnize  matrimony  otherwise  than  accord- 
ing to  the  provisions  of  the  last  recited  act. 

22.  That  if  any  persons,  under  colour  of  this 
act,  shall  with  the  knowledge  of  both  parties, 
intermarry  othenvise  than  according  to  the 
rites  of  the  Church  of  England,  as  by  law  es- 
tablished, in  any  place  other  than  a  building 
registered  as  aforesaid,  or  the  office  of  the  Su* 
perintendent  Registrar,  or  without  license,  in 
case  a  license  is  required  under  this  act,  or  ia 
the  absence  of  the  Registrar,  and  if  any  per- 
sons, with  the  knowledge  of  both  parties,  shall 
intermarry  either  according  to  the  rites  of  the 
Church  of  England,  or  under  any  proTiaion 
of  this  act  (except  by  special  license),  without 
due  notice  to  the  Registrar,  the  marriage  of 
such  person  shall  be  null  and  void. 

23.  That  if  any  valid  marriage  shall  be  had 
under  the  provisions  of  this  act,  by  means  of 
any  wilfully  false  oath,  certificate,  or  declara- 
tion, made  by  either  party  to  such  marriage, 
as  to  any  matter  to  which  an  oath,  certificate, 
or  declaration  is  herein  required,  it  shall  be 
lawful  for  his  Majesty's  Attorney  General  or 
Solicitor  General  to  sue  for  a  forfeiture  of  all 
estate  and  interest  in  any  property  accruing  to 
the  offending  party  by  such  marriage,  and  the 
proceedings  thereupon  and  consequence  there- 
of shall  be  the  same  as  are  provided  with  re- 
gard to  marriages  solemnized  by  license  before 
the  passing  of  this  act,  according  to  the  rites 
of  the  Church  of  England. 

24.  That  this  act  shall  extend  only  to  £ng- 
knd,  and  shall  not  extend  to  the  marriage  of 
any  of  the  Royal  Family. 

8CUEDULK  (A). 

Notice  of  Marriage, 

To  the  Registrar  of  the  district  of  Stepney. 

I  hereby  give  you  notice,  that  a  marriage  is 
intended  to  be  had,  within  three  calendar 
months  from  the  date  hereof,  between  the 
parties  herein  named  and  described  (that  is 
to  say)  « 


Name. 


CoDdltion 


Jamei  Smith 
MtrikaGrten 


Carpenter 
SpwMUr 


Age. 


(  DweUing- 
place. 


PtdlAg* 


\%BigKSt, 
Gnme  Fmrm 


Length  of 
KeUdencc. 


28 />«««. 

rJfetv  Itai 


Mil   u'i 
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Wlthcoitoenroftbe  (  )  of  the  said 

(  }  of  Ihe  parents  of  the  saul  Martha 

Green, 

Witness  my  hand  this  6th  day  of  May,  1837. 
(Sififned)  James  Smith. 

I,  Thomas  Brown  of  rark-ttreet,  do  hereby 
certify  that  the  above-named  parties  are  known 
by  me,  and  that,  to  the  best  of  my  knowledge 
and  belief  they  are  herein  truly  described. 
(Signed)  Thomas  Brown. 


BCHBDULE  (B.) 

Certificate  of  Notice* 

No.  14. 
l,John  Cox,  Registrar  of  the  district  of  Stepney, 
do  hereby  certify  that  I  have  duly  entered  in 
the  fidarnage  Notice-Book  of  the  said  district 
the  notice  delivered  to  me  of  the  marriage  in- 
tended between  the  parties  herein  named  and 
described  (that  is  to  say) , 


N«De. 

Age. 

Dwelling- 
place. 

Length  of 
Residence. 

/am€$  Smtk 
MbttkaGnn 

CarptuUr 
SpmMmr 

FuUJge 
AfMor 

le.  High  St 
Gnve  Farm 

fMonthm 
U  Month, 

With  consent  of  the  (  )  of  the 

Mid  (  )  of  the  parents  of  the  said 

Marthn  Green, 

Certified  as  a  true  description  by  Thomas 
Brown,  of  Parh-street,  who  is  known  by  me. 

Witness  my  hand,  this  sixth  day  of  Map, 
1837. 

(Signed)  John  Cox,  Registrar. 

[The  italics  in  the  schedules  A.  and  B.  to  be 
filled  up  as  the  case  may  be.] 


SCUEDULK  (C.) 

Licence  of  Marriage. 

A.  B,  Superintendent-Registrar  of 

to  C.  />.  of  and  E.  F.  of 

Sendeth  greeting. 

Whereas  ye  are  minded,  as  it  is  said,  to 
enter  into  a  contract  of  marriage,  under  the 
provisions  of  an  act  made  in  the  sixth  year  of 
the  reign  of  his  Majesty  King  William  1  v.,  en- 
titled [here  insert  the  title  of  this  ffc/],  and  are 
desiroua  that  the  same  may  be  speedily  and 
publicly  celebrated. 

1  do  hereby  grant  unto  you  full  licence,  ac- 
cording to  the  authority  in  that  behalf  given 
to  me  by  the  same  act,  to  proceed  to  celebrate 
sHch  marriage,  and  to  the  Registrar  of  the 
district  of  to  register  such  marriage 

according  to  law  ;  provided  that  no  impedi- 
ment of  kindred  or  alliance  shall  appear,  nor 
any  other  lawful  hindrance  to  the  suid  marri- 
i^e;  provided  also,  that  the  said  marriage  be 
publicly  solemnized  in  the  presence  of  the 
sud  Registrar,  within  three  calendar  months 
from  the  date  hereof  in  the  {here  describe  the 
buiUing  in  which  the  nusrrutge  is  to  be  eeU" 
^aiedp  according  to  the  registry  thereqf],  be- 


tween the  hours  of  tiine  In  the  forenoon  and 
three  in  the  afternoon. 

Given  under  my  hand,  this  day 


of 
and 


,  one  thousand  eight  hundred 

(SigneiJ)         J.  B., 
Superintendent  Regis!  rur. 


THE  PROPERTY  LAWYER. 


ACKN'OWLEDGMBNT  OT  A  MARRIED^  WOMAN. 

By  the  following  case.  Ex  parte  Hutchinson^ 
4  Bing.  606,  is  overruled. 

Talfourff,  Serjt.,  moved  that  the  clerk  of 
the  Enrolments  of  Certificates  of  Married 
Women,  should  be  ordered  to  receive  a  certi- 
ficate of  acknowledgment  in  this  matter,  not- 
withstanding the  affidavit  in  support  of,  tha 
same,  and  the  attestation  thereof  taken  before 
a  commissioner  duly  appointed,  had  been  cer- 
tified by  a  British  Consul  instead  of  a  Notary 
Public.  He  relied  on  the  statute  6  Geo.  4,  c. 
87,  8.  20,  by  which,  after  reciting,  '*  That  it  is 
expedient  tliat  eveir  consul  geuera],  or  consul 
appointed  by  his  M^esty  at  any  foreign  port 
or  place,  should  in  all  cases  have  the  power  of 
administering  an  oath  or  affirmation,  when- 
ever the  same  shall  be  required;  and  should 
also  have  the  power  to  do  such  notarial  acts 
as  any  notary  public  may  do,"  it  is  enacted, 
"  that  it  shall  and  may  be  lawful  for  any  and 
every  cousul  general,  or  consul  appointed  by 
his  Majesty  at  any  foreign  port  or  place, 
whenever  he  shall  be  thereto  required,  and 
whenever  he  shall  see  necessary,  to  adminbter 
at  such  foreign  port  or  place  auy  oath,  to  take 
any  affidavit  or  affirmation  from  auv  person  or 
persons  whomsoever;  and  also,  to  Ao  and  per- 
form, at  such  foreign  port  or  place,  all  and 
every  notarial  acts  and  act  which  any  notary 
public  could  or  might  be  recjuired,  an4  in 
by  law  empowered  to  do  witbm  the  United 
Kingdom  of  Great  Britain  and  Ireland."  lu 
Ex  parte  Hutchinson,  4  Bing.  60u,  it  was  held 
the  consul  could  not  administer  the  affidavit. 

Tindal,  C.  J.— Under  the  words,  "All  and 
every  notarial  act  and  acts  which  any  notary 
pubnc  is  by  law  empowered  to  do,"  we  may 
fairly  include  the  certifying  to  the  handwriting 
and  authority  of  the  party  taking  the  affidavit 
of  acknowledgment. 

Rule  accordinglv. — In  re  Trustees  of  Bar^ 
ber,  2  Bing.  "m,  N.  S. 
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Ws  beg  particularly  to  recommend  the  fol- 
lowing letter  on'this  subject  to  the  attention 
of  our  readers : 

To  the  Editor  of  the  Legal  Obierver. 

Sir, 

The  alarm  and  dismay  which  the  Rule  of 
last  Term  has  spread  among  the  embryo 
attorneys,  is  in  trufti  exceedingly  amusing, 
and  in  itself  an  argument— were,  indeed, 
argument  wanting — in  favour  of  the  intend- 
ed examination.  The /or m  of  examination 
is  however  a  ipatter  of  importance;  and 
the  Profession  looks  to  your  valuable  journal 
for  the  earliest  information,  when  the  plain 
shall  be  settled.  It  is  satisfactory  to  know 
that  written  questions  will  be  preferred  to 
an  oral  examination ;  and  when  it  is  con- 
sidered that  the  former  will  afibrd  a  simple 
and  certain  appeal  to  the  Judges,  which 
cannot  easily  be  had  nnder  the  latter,  and 
that  Cambridge  has  long  used  the  former 
mode,  and  Oxford,  in  spite  of  the  prejudice  in 
feiyour  of  existing  institutions,  has  in  a  great 
measure  adopted  it  as  a  fairer  plan,  the  pro- 
fession must  allow  that  the  examiners  have 
wisely  exercised  their  discretion. 

It  now  becomes  a  question  well  worthy 
the  consideration  of  the  Legislature  and  of 
the  Judges,  whether  it  would  not  be  well  to 
make  at  least  one  year's  residence  and  study 
in  the  metropolis  compulsory  on  the  country 
clerks,  rather  than  optional,  as  at  present. 
The  ignorance  of  parents  of  professional 
usage,  and  the  avarice  of  masters,  is  an 
insnrmonntable  obstacle  to  the  voluntary 
adoption  of  the  privilege  of  spending  the 
last  year  here ;  and  surely  the  premiums 
usually  paid  wdl  entitle  the  clerk  to  all  the 
great  advantages  which  a  year's  residence 
in  the  metropoUs  affords  to  an  industrious 
and  inquiring  student. 

To  pass  a  medical  examination,  a  certi- 
ficate of  diligent  attendance  of  a  course  of 
lectures  is  required,  which  the  Professors 
object  to  grant  unless  the  student  has  duly 
attended  their  examinations.  I  would  sug- 
gest to  the  Examiners  the  propriety  of  re- 
quiring a  certificate  of  diligence  from  one  of 
the  law  lecturers  at  King's  College,  the 
London  University,  or  the  Law  Institution. 
A  certificate  of  having  attended  a  course  of 
the  lectures,  and  creditably  passed  the  exa- 
mination of  one  of  the  eminent  professors  at 
those  seminaries,  would  be  a  guarantee  to 
the  Board  of  Examiners  and  to  the  public 
of  the  capacity  of  the  candidate  ;  and  this 
plaa  wqiidd  moreover  greatly  encourage  the 


attending  those  useftil  ttKAitatbiia,  pMc 
law  lectures.  If  it  be  not  considered  ad-' 
visable  to  make  this  imperative,  it  would  at* 
all  events  be  well  to  hold  out  some  induce- 
ment, and  examine  with  less  strictness,  those 
who  have  obtained  a  certificate  of  compe-. 
tency  from  a  professor. 

Your  correspondent   B.  D.  J.  seems  tO: 
have  got  an  idea  into  his  head  that  he  will 
be    rigorously    examined  as  to  the   most 
profound  niceties  of  practice—"  the  minute 
and  intricate  maichinery  of  the  Courts,"  and 
petulantly  demands  attention  to  his  Quarter 
Sessions  and  Conveyancing  acquirements. 
Surely  he  does  not  imagine  the  Board  will 
make  him  answer  the  exact  locale  of  the 
Seal  Office,  Rule  Office,  and  Treasury,  and 
a  subtle  enquiry  on  a  point  of  practice*  to : 
solve  which  a  clever  .practitioner  must  have 
recourse  to  his  Archbold ;  nor  that  qoiuter- 
sessions  practice  and  conveyancing  (as  learnt 
in  the  country)  is  all  that  is  wanted  to  com- 
plete a  lawyer's  education.     The  examina- 
tion will  doubtless  include  the  great  prin- 
ciples of  our  Law,  and  a  comprehensive  out-  . 
line  of  Practice,  in  its  various  deparjtments* 
without  descending  to  "  minute  intricacies*"  . 
— as  the  navigator  must  study  the  chart  of 
seas  he  has  to  navigate,  but  does  not  tronble 
himself  with  the  sinuosities  of  every  petty  - 
creek  and  headland. 

The  New  Rule  must  give  satisfaction  to 
every  honest  and  sensible  mind.  To  the 
public  it  win  afford  that  protection  from 
incapacity  to  which  they  have  a  right ;  to 
the  profession  it  is  a  boon,  for  it  will  raise 
it  in  consideration  and  respectability ;  but 
its  greatest  advantage'  is  to  the  articled 
clerks :  it  will  give  them  a  right  impera- 
tively to  demand  of  their  masters  proper  in- 
struction in  the  science  they  have  undertaken 
to  teach,  and  greater  leisure  to  pursue  the 
necessary  studies  to  prepare  for  examination 
than  is  at  present  usually  allowed.  ' 

W.  H. 


In  exercise  of  our  discretion,  we  shall 
select  from  the  letters  of  our  correspondents 
on  this  subject,  such  inquiries  and  sugges- 
tions as  appear  to  be  useful ;  and  they  will 
excuse  us  if  we  do  not  publish  all  their  ani- 
madversions on  imaginary  grievances.  As  - 
the  details  of  the  plan  of  examination  are 
not  settled,  it  would  be  premature  to  insert 
many  of  the  remarks  which  have  been  sent 
us.  In  this  view  we  have  somewhat  cur- 
tailed the  communication  of  the  following 
writer.  Our  advice .  last  week  was  given . 
with  the  object  of  inducing  dihgeac^  and 
attODi^on. 


BMtniMatian  of  AUcmefs.^—SeUciionByrQm  Gorresvondence. 


%2t 


.  I  ba^e  lalely  ebservtd  wltb  aereoiiy,  tbouprb  | 
not  witboat  sympatby,  tbe  disquieted  counte- 
nances of  roy  clerkly  brethren,  rejoicinf!^  ex- 
ccedinj^ly  that  the  new  Rules  of  Court  for 
tbe  examination  of  Attorneys  had  not  been  ex- 
tended to  Solicitors,  for  which  branch  alone 
of  tbe  le^l  profession  I  am  intended.  But 
the  observations  in  yonr  last  week's  Number 
have  filled  me  with  alarm.  For  my  own  part^ 
I  can  see  no  injustice  that  incipieuts  in  every 
department  of  the  la\v  should  be  subject  to 
the  same  regulation,  but  surely,  as  Attorneys 
are  to  be  admitted  next  term  without  exami- 
nation. Solicitors  will  be  admitted  also— the 
futmission  of  Solicitors  the  da^  after  term,  be- 
in^  pnri  pn9Mu  with  the  admission  of  Attorneys 
tlie  last  day  of  term.* 

I  have  been  entitled  to  my  admission  for 
many  months,  but  I  have  not  hitherto  applied 
for  it,  relying  that  all  parties  would  be  equally 
dealt  with :  and  I  think  it  will  be  exceedingly 
unfur  to  take  away  my  right,  merely  because 
the  Court  of  Chancery  requires  b  shorter  no- 
tice of  admission  than  the  Common  Law 
Courts ;  fur  beyond  this  I  can  see  no  reason 
for  tbe  order  rou  anticipate,  comini(  into  ope- 
ration immediately.  And  what  will  be  the 
effect  of  this  new  decree  ?  will  it  purge  the 
profession  of  knaves,  who  are  for  the  most 
part  far  more  expert  than  other  practitioners  ? 
tor  they  are  the  men  who  ought  to  be  ex- 
cluded, by  whose  malpractices  alone  the  pro- 
fession is  brought  into  disgrace,  and  the  pub- 
lic welfare  injured. 

Wiih  reference  to  the  notices  required  he 
fore  examination,  I  think  they  are  on  every 
account  highly  objectionable.  We  see  every 
term,  the  names  of  parties  seeking  to  be  ad- 
nitsed ;  and  we  shall  also  see,  I  presume,  the 
names  of  thoue  going  up  for  their  examination 
^-those  who  pass — and  the  unfortunates  who 
do  not.  Tbe  examination  ougbt.-in  my  opinion, 
to  be  strictly  private,  and,  after  the  certificate 
of  ability  is  obtained,  the  public  notice  of  ad- 
mission mitrht  be  given  as  hererofore ;  other- 
wise the  reputation  of  an  individual  not  sufb- 
ciently  prepared  would  be  utterly  ruined  by 
his  being  once  turned  back.b 

Your  Constavt  Rsader. 


SELECnONS 
FROM  CORRESPONDENCE. 


INDEX  TO   WILLS  AND   ADMINISTRATIONS. 

Sir, 
As  tbe  attention  of  the  legislature  has  been 
drawn  to  a  subject  connected  with  the  purport 


^  Those  who  are  entitled  to  admission  in  the 
Common  Law  Courts  in  Easter  Term,  gave 
notice  of  their  application  before  Hilary  Term. 
It  is  very  unusual  to  be  admitted  in  Chancery 
in  the  first  instance ;  scarcely  one  In  a  hundred 
are  so  admitted. 

^  We  cannot  believe  that  there  is  any  foun- 
dation for  apprehending  that  the  names  of  the 
nnsoccessfui  candidates  will  be  published.— 


of  the  followlnji^  remarks,  I  hope  it  will  not  be 
deemed  intrusive  in  me  in  venturing  to  c'all 
the  attentiou  of  the  head  clerks  of  the*Prero- 
gative  Olfice  at  Doctors'  Commons,  through 
the  medium  of  your  valuable  columns,  to  an 
inconvenience  which  it  lies  in  their  power  to. 
redress,  and  which  occasions  much  annoyance 
and  vexation  to  persons  searching  at  the  Will 
Office.  I  allude  to  the  practice  which  has  oli- 
tained,  and  still  continues,  of  writiuff  the  Index, 
to  the  will  books  in  Court  hand,  or  Text. 

The  attention  of  the  two  Houses  of  Parlia^: 
ment  has  already  displayed  itself,  as  to  the 
practice  of  thus  engrossing  the  acts  of  the 
legislature,  by  a  conference  which  has  been 
held  within  the  last  few  days,  upon  the  subject 
of  the  alteration  of  the  present  practice,  from 
engrossing  in  Court  hand  to  that  of  ingrossing 
in  a  plun  round  hand. 

Now  if  this  be  important  in  a  comparatively 
private  office,  since  there  are  printed  vommvu 
lettered  copies  of  acts  of  Parliament,  it  surely- 
must  be  important  that  the  legibility  of  Indexes 
(for  of  the  wills  themselves  I  do  not  speak, 
since  my  proposed  alteration  in  reference  to 
them  would  be  impracticable)  to  such  valuable 
documents  as  wills,  of  ivluch  indexes  there  are 
n'f  common  lettered  copies,  is  much  more  im-. 
portant  to  the  bundredft  tff  persons  who  have 
to  search  for  names  in  them,  and  who  are, . 
numbers  of  them,  hard  puzzled  to  interpret 
the  mystic  Court  characters. 

It  maybe  replied,  but  it  is  no  trouble  merely 
to  tax  a  man's  patience  for  a  one  year's  "search. 
Perhaps  not;  but  how  many  there  are  who  hare 
to  make  a  search  "on  or  about  the  year, 
&c.,"  when  it  is  not  safe  to  stop  short  of  a 
ten  years  search,  each  side  of  your  given  date. 

The  time  thus  wasted  is  immense.  Tbe  de.' 
feet  might  be  easily  remedied  by  about  a  week's  * 
trouble,  in  compiling  new  transcripts  in  our 
present  commonly  used  letter. 

And  then  look  at  the  trouble  given  to.  parties 
searching  in  nuch  as  the  one  put  aliove,  for  a 
name  in  an  initial  letter  of  common  use,  such  as' 
B.  or  R.,  where  forty  or  fiftv  columns  of  names . 
are  to  be  searched  carefully  through  in  each 
year.  : 

It  is  certainly  a  good  thing  for  the  present* 
clerks,  for  many  persons  under  the  present 
system,  are  not  content  with  one  search,  but 
for  greater  certainty  mtike  a  second ;  thus, 
paying  a  double  fee  for  that  which,  if  my  sug- 
gested  alteration  was  uiade,  would  be  saved,', 
besides  tbe  time  and  trouble  unnecessarily 
wasted  and  incurred. 

Consider  agaiu,  the  ease  of  the  illiterate 
countryman  who  goes  in  to  search,  and  who, 
schooled  only  in  our  present  day  letter,  is  non- 
plused when  he  opens  tbe  books,  being  obliged 
therefore  to  get  one  more  learned  than  himself 
to  assist  him  in  his  next  attempt. 

The  a<Ivantage  of  an  alteration  must  be  so 
conspicuous,  that  I  need  dwell  no  longer  on 
tbe  subject ;  only  hoping  this  may  meet  the 
eye  or  ears  of  some  or  the  officers  in 


Doctors'  Commons. 


in  power  at 
W.  F. 


asff 


Seleetionifram  Carreiptmdence, 


OUTSTANDING  TBUM. — DOWER. — HEIR. 

Sir, 

In  1807.  </^*  purchases  »  freehold,  cunveyed 
by  lease  and  release.  An  attendani  term  is 
assigned  to  a  trustee  on  behalf  of  A,,  to  attend 
the  inheritance.  "^./'  by  his  will,  devises  to 
bis  sons  B.  and  C.  in  common  in  fee.  They 
both  die  intestate,  and  the  fee  descends  to  their 
respective  heirs,  D.  and  J?.—- />.'s  mother,  (the 
widow  of  B.)  is  living,  and  is  now  selling  his 
moietv.  The  term  bein^  still  in  existence,  and 
vested  in  the  representatives  of  the  original  trus- 
tee, is  proposed  to  be  assigned  to  a  trustee  far 
the  purchaser  of  Z>.'8  moiety.  U  this  attendant 
term  a  sufficient  bar  to  dower,  of  which  D.  as 
heir  to  his  father  B,^  or  his  vendee,  can  avail 
himself?  That  question  arose  upon  the  title. 
A  learned  counsel's  opinion  is  taken  upon  the 
point ;  and  the  facts  as  above  stated  having 
been  hud  before  him,  his  opinion  expressed  is, 
that  an  attendant  term  will  avail  the  heir 
against  the  widow,  and  wiil  be  a  sufficient  bar 
to  dower ;  and  his  opinion  implied  (by  bis  set- 
tling the  conveyance)  that  the  term  in  this  case 
is  a  safeguard  to  the  title  of  the  heir.  Upon  the 
faith  of  this  opinion  the  purchase  is  about  be- 
ing completed. 

Is  that  opinion  of  the  learned  counsel  cor- 
rect, or  has  Mr.  Cruise  mistaken  the  law  ?  Sir 
fFiUium  Grant  is  reported  to  have  said,  in  the 
case  of  Maundrell  v.  MminfireU,  reported  7 
Ves.  667:  *'  But  Equity  regarded  the  purpose 
for  which  the  term  was  created  and  subsisted '* 
(the  term  in  the  case  I  mention,  was  not  a  term 
in  gross,  but  created  in  the  first  instance,  and 
subsisting  simply  as  attendant  upon  the  inhe- 
ritance) "  and  if  it  was  only  for  the  benefit  of 
the  owner  of  the  inheritance,  it  was  considered 
as  part  of  the  inheritance;  not  absolutely 
merged,  but  so  attendant  upon  as  to  follow 
and  accompany  it,  and  every  right  and  interest 
growing  out  otit  either  by  operation  of  law,  or 
hf  voluntary  agreement  of  the  parties.  *  * 
Therefore,  when  dower  arose,  the  term  in  pro- 
foftton  was  just  as  much  attendant  upon  the 
interest  growing  out  of  the  inheritance,  as  be- 
fore it  was  attendant  upon  the  inheritance 
during  the  husband's  life.  The  heir,  therefore, 
though  he  could  avail  himself  of  the  term  at 
law,  was  not  allowed  in  equity  to  defeat  the 
widow's  claim  to  dower." 

It  will  be  observed,  that  I  do  not  quote 
MtmndreWs  erne  as  a  decided  authority ;  the 
term  in  that  case  not  having  beep  assigned, 
and  in  that  respect  differing  from  the  one 
mentioned  by  me.  In  addition  to  the  dictum 
of  Sir  fT.  Grant,  I  refer  your  readers  to  the 
case  iAWrmf  v.  fFiiliamt,  reported  Precedents 
in  Chancery,  161 ;  and  Lord  Hardwicke'i 
confirmation  of  the  doctrine  in  that  decision, 
vide  Swannock  v.  Lifford,  1  Inst.  208  a.  n  1. 
To  me  it  appears  that  a  Court  of  Equity 
would  set  the  term  aside  for  the  widow,  as 
afpiinst  the  heir ;  and  why  not  the  purchaser 
with  notice  of  the  right  existing  (it  it  is  so) 
who  buys  of  the  heir?  If  a  purchaser  is  pro- 
tected b^  such  a  term  being  assigned  to  a  trus- 
tee on  his  behalf,  what  is  the  effect  of  the  de- 


cisions above  referred  tof  simply  a  bint  to 
heirs  at  law  similarly  situated,  to  sell  their  in- 
heritance and  defraud  the  widow. 

I  would  not  liave  troubled  you,  had  it  not 
been  th^apart  of  the  purchase  money  is  about 
to  be  invested  in  a  cuiicem  which  has  a  claim 
and  right  of  dower  attaching  to  it.  Were  I 
concerned  for  the  purchaser,  I  roost  assuredly 
would  (though  perhaps  presumptuously)  act 
upon  my  own  view  of  this  case. 

W.  B.  J. 


COSTS. — PARTICULARS. — ATTORNBT'S   BILL. 

In  this  case  there  was  a  summons  taken  out 
for  the  deUvery  of  further  and  better  particu- 
lars, which  was  attended  before  Mr.  Baron 
Mderson,  It  was  an  action  brought  for  the 
recovery  of  an  attorney's  bill,  which  was  de- 
livered before  the  commencement  of  action ; 
and  with  the  notice  of  declaration  there  was 
also  delivered  a  particular  according  to  the 
rule  of  Court,  when  the  same  cannot  be  com- 
prised within  three  folios.  Although  all  the 
forms  of  the  rule  had  been  complied  with,  the 
Judge  ordered  a  particular  to  be  delivered  on 
paying  for  the  copy  only,  thereby  depriving 
the  plaintiff  (as  is  usual  in  practice)  of  the 
other  costs,  such  as  attending  the  summons 
for  delivery,  drawing  particulars,  &c.  Think- 
ing this  rather  hard  and  unusual  practice,  a 
summons  was  taken  out  to  rescind  the  order 
of  Mr.  Baron  Aldenon^  which  was  attended 
before  Mr.  Baron  Parke ;  but  the  latter  Judge 
discharged  the  same  with  costs.  Under  these 
decisions  we  may  now  therefore  obtain  de- 
liver)' of  particulars  upon  payment  for  the 
copy  only,  and  it  will  consequentiy  be  better 
for  all  attorneys  at  once  to  deliver  a  full  parti- 
cular; for  certainly  the  above  decisions  do 
away  in  part  with  the  rule  as  to  the  delivery  uf 
particulars.  Berridge  y.  Priestfy,  1st  Febru- 
ary, 1836. 


FALACB  C0UR9. 


Sir, 


I  beg  to  call  your  attention  to  a  monoply 
which!  think  in  this  reforming  age  should  not 
be  suffered  to  exist:  1  allude  to  the  Palace 
Court.  The  objectionable  conduct  of  some  q( 
the  attorneys  and  officers  of  that  Court,  is 
too  well  known  to  require  any  lengthened  ob« 
servation.  I  suppose  they  think  their  immuni- 
ties will  protect  them  in  any  practice  which 
they  may  think  it  their  interest  to  pursue ;  l>ut 
1  trust  that  the  subject  will,  through  the  in- 
fluence which  you  possess,  be  brought  to  the 
notice  of  those  whose  duty  it  is  to  correct 
abuses  in  the  law,  in  order  to  remedy  the  de- 
fects which  at  present  exiti  in  that  Court. 

RBrOBMATOB.. 


Seleciions/rom  Corretpondence.'^ Superior  dmrU:  Kmg'aBenck  Practice  Ckmri.  SdB 


CaHAXftUCTI ON  OF  THE  QAMM  ACT. 

I  shall  be  obli:red  if  your  Correspondent, 
**  One  of  the  ConTicted/'  in  your  number  of 
6th  of  February,  1836,  p.  253,  wHl  be  kind 
enoufi^h  to  adtise  me  how  the  oppressiTe  law 
be  alludes  to  is  to  be  met.  I  have  a  case  con- 
nected with  the  points,  and  have  fpyen  notice 
of  an  appeal.  If  your  Correspondent  will  be 
kind  enough  to  address  me  direct  on  the  re- 
ceipt hereof,  with  the  advice  he  liindly  offers, 
I  wdl  in  reftum  ^ve  him  the  facts,  the  argu- 
ments, and  the  results  of  the  appeal.  I  bad 
perkiaps  better  add ;  first,  I  was  summoned  in 
writing;  secondly,  I  was  not  offending  the 
tenant.  The  proprietor  and  occupier  are  the 
aame  person — he  resides  in  London ;  thirdly, 
I  knew  of  no  reservation;  fourthly,  I  was  in- 
formed ogikinst  by  a  common  informer,  calling 
himself  the  under  game  keeper  of  the  proprie- 
tor, bui  not  on  oaln,  but  supported  by  a  credi- 
ble witness.  I  was  not  allowed  to  see  the 
powers  granted  by  the  deputation.  Half  the 
penalty  was  directed  to  go  to  the  informer. 
Copies  of  the  proceedings  were  refused.  I  had 
not  the  leave  or  licence  of  the  tenant.  The 
proprietor  in  the  information  is  called  A.  Z., 
%vhereas  his  name  is  A.  O.  Z.  The  favor  of 
your  Correspondent's  reply  by  letter,  will  be 
esteemed  a  favor,  with  as  little  delay  as  may  be 
cousonant  with  his  convenience.  S. 


SUPERIOR  COURTS, 


%in9i'i  SSencfr  9ri(ctto  Caurt* 

COURT  OF  RBQUB8TS  ACTS. — PRIYILBGB  OF 
ATTORNBTS'  PLAINTIFFS  TO  SUE  IN  8UPB- 
RIOR  COURTS. —  DBFRIVATION  OF  PRIYI- 
liBGB.— SPECIAL  BNACTMBNT. 

Attorneifi  plaintiffs  have  the  privilege  of 
suing'  in  the  Courts  at  fFestminster  for 
amounts  less  than  40f.,  notwithstanding 
the  Uniformity  of  Process  Jet ^  unless  it  is 
^cially  enacted  in  the  Court  of  Requests 
Acts,  that  that  privilege  is  tahen  from 
them. 

A  mle  nisi  had  been  obtained  for  entering 
judgment  for  the  defendant,  and  giving  him 
treble  costs,  according  to  the  provisions  of  the 
Bhickheath  Court  of  Requests  Act,  against 
-which  cause  was  now  shewn. 

It  appeared  that  the  plaintiff  in  the  action 
was  an  attorney,  but  had  sued  with  the  ordi- 
nary writ  of  summons  in  this  Court,  and  had 
recovered  less  than  40<.,  the  cause  of  action 
having  arisen  within  the  jurisdiction  of  the  act 
allnded  to.  It  was  now  contended,  that  the 
plaintiff,  being  an  attorney,  had  a  right  to  sue 
in  the  Courts  at  Westminster,  unless  that  pri- 
vilege was  taken  away  by  the  act.  Bv  the  28th 
aecUon  of  the  5  Geo.  3,  c.  8,  one  or  the  acts 
regulating  the  Blackheath  Court  of  Requests 
Act,  although  the  privilege  was  Ukeo  away 


from  attorney  defendants,  yet  it  still  remained 
to  attorney  plaintiffs.  In  this  case,  it  was 
true,  the  plamtiff  had  sued  with  an  ordinary 
writ  of  summons,  bat  the  attachment  of  pri- 
vilege bv  which  the  attorney  had  proceeded 
before  the  passing  of  the  Uniformity  of  Piti* 
cess  Act,  was  abolished  by  the  provisions  of 
thnt  statute,  although,  it  was  submitted,  the 
privilege  itself  still  remained.  It  was  then- 
fore  contended  that  the  rule  ought  to  be  dis* 
charged. 

In  support  of  the  mle,  it  was  urged  that,  ac- 
cording to  the  act  of  Pariiament,  the  rale 
should  be  made  absolute.  The  section  of  the 
act  provided  that  no  action  for  a  debt  exceed- 
ing 40«.,  should  be  brought  in  the  Courts  at 
^^stminster,  against  any  person  resident 
within  the  jurisdiction  of  that  act ;  and  if  any 
such  action  were  brought,  the  defendant 
might  plead  the  general  issue :  and  if  the 
amount  sued  for  or  recovered,  did  not  exceed 
40f .  in  amount,  he  might,  on  proof  of  his  being 
resident  within  the  iurisdiction  of  the  act,  ob- 
tain judgment,  ana  receive  treble  cost*  from 
the  plaintiff.  The  words  of  the  section  were 
general,  and  must  be  taken  to  apply  to  attor- 
ney phdntiffs,  as  well  as  other  persons,  espe- 
cially as  the  act  was  a  subsequent  enactment 
to  that  which  had  been  before  eited.  It  mast 
therefore  be  considered,  that  attorney  plain* 
tifis,  as  well  as  defendants,  were  included  within 
the  meaning  of  t'he  act  i  for,  whether  the  at- 
tornev  was  plaintiff  or  defendant,  his  clients- 
would  be  equally  prejudiced  by  his  absence 
from  the  Superior  Court. 

Cur,  adv.  ffuli^ 

Littleduh,  J.,  afterwards  said,  that  he  was  at 
first  inclined  to  believe  that  the  plaintiff,  havings 
sued  with  an  ordinary  writ,  must  be  treated  lu 
the  same  light  as  any  other  person ;  but  finding 
that  the  Court  of  Exchequer  had  decided  in^ 
two  eases,  that  an  attorney  plaintiff  was  not 
within  the  Court  of  Requests  Acts,  unless  spe- 
cially named,  he  thought  the  mle  should  be 
discharged.  By  the  provisions  of  the  Uitifor-^ 
mity  of  Process  Act,  attorney  plaintiffs  were 
deprived  of  their  old  forms  of  writ ;  but  thef 
were,  not  deprived  of  their  privilege.  By  that 
act  an  attorney  was  compelled  to  adopt  the 
common  form  of  a  writ  of  summons,  but  he 
did  not  abandon  his  privilege.  The  provision 
in  the  Court  of  Requests  Act  applied  solely  to^ 
attorney  defendants,  and  did  not  therefore  af- 
fect this  case.    The  rule  must  be  discharged. 

Rule  dbcharged.  —  Dyer  v.  Levy,  fi.  T. 
1836.    K.B.P.C. 


SUM  INDORBBO  ON  WRIT  OP  SUMMONS  BZ- 
CBBDINO  TWBNTY  POUNDS.  — >POWBH  OF 
THB  8MBRIVP  TO  TBT  CAUSB.— LBAYB  TO 
AMEND  WRIT. 

The  sum  indorsed  on  the  writ  of  summons, 
being  more  than  20/.,  although  that  claimed 
in  the  particulars  does  not  amount  to  so 
much,  the  Court  will  permit  the  plaintiff 
to  amend  the  terit,  so  as  to  obtain  a  writ  of 
trial  before  the  sheriff. 
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tfth9  amount  kidfinetfon  the  trrit  exceed  20/./ 
theihenjf  cannot  try  the  cause. 

CauBe  was  shewn  against  a  rale  niei,  which 
liad  been  obtained  for  jndgment  as  in  case  of 
a  nonsuit. 

It  appeared  that  the  amount  indorsed  on  the 
writ  of  summons  exceeded  20/. ;  but  the  real 
clum  of  the  plaintiff,  after  allowance  for  de- 
ductions, did  not  amount  to  that  sum.  The 
plaintiff  was  anxious  to  try  the  cause  before 
the  sheriff,  and  to  give  a  peremptory  under- 
taking for  that  purpose. 

On  the  other  hand,  it  was  contended,  that 
the  cause  could  not  be  tried  before  the  sheriff, 
as  the  amount  claimed  by  the  writ  of  summons 
exceeded  20/.,  and  according  to  the  provisions 
of  the  statute,  those  causes  alone,  where  the 
amount  claimed,  and  indorsed  on  the  writ  of 
summons,  did  not  exceed  20/. j  were  permitted 
to  be  tried. 

Putteton^  J.,  said,  that  according  to  the 
terms  of  the  act,  the  cause  could  not  be  tried 
by  the  sheriff.  An  application  mis^ht,  however, 
lie  made  to  amena  the  writ,  by  substituting 
the  amount  claimed  in  the  bill  of  particulars, 
for  that  which  now  appeared  indorsed  thereon. 
The  usual  practice  was,  in  such  cases,  to  allow 
the  defendant  to  pay  the  amount  claimed,  to- 
gether with  the  costs  of  the  writ  alone,  if  he 
chose,  within  a  certain  limited  period.  In  the 
present  case,  however,  the  rule  could  only  be 
discharged  on  a  peremptory  undertaking  be- 
ing given  to  try  at  the  assizes. 

ItVas  then  desired  that  the  writ  might  be 
amended  in  the  manner  pointed  out. 
/  Patteton,  J.,  said,  that  the  rule  under  those 
circumstances  would  be  discharged,  on  the 
plaintiff's  giving  a  peremptory  undertaking 
to  try  at  the  Sheriffs  Court,  unless  the  defend- 
ant should,  within  a  fortnight,  pay  the  sum  as 
claimed  in  the  particulars^  and  the  costs  of  the 
writ.  The  plaintiff  could  not  l)e  called  upon 
to  pay  the  costs  of  this  rule,  as  it  would  be  a 
•nmcient  penalty  on  him  to  lose  his  costs,  if 
the  defendant  complied  with  the  terms  pointed 
out. 

■   Rule  discharired.    Frodsham  v.  Round,  H. 
T.  1836.     K.B.P.C. 


8BIZURB  OF  GOODS  UNDER  FI.  FA. — CLAIM 
OF  THIRD  PARTY — OFFER  OF  INDEMNITY 
TO  THE  SHERIFF  NOT  TO  SELL. — INTERFE- 
RENCE  OF  THE  COURT. 

Goods  having  been  seized  htf  a  sheriff  under  a 
fifa.,  and  chni\ied  hy  a  third  party  ^  and  an 
•     indemmty  havin/ar  heen  offered  to  him  6y  the 
latter  not  to  sell,  tohiok  he  has  re/used,  the 
Court  will  not.  inter/ere  to  restrain  him 
from  selling. 
An  application  was  made  for  a  rule  to  re- 
strain the  sheriff  from  selling  certain  goods, 
which  he  had  seized  under  tiji./a,,  under  the 
the  foUotring  circumstances : — 
'  It  appeared  that  the  goods  were  claimed  by 
a  third  party,  who,  on  discovering  that  they 
were  about  to  be  sold,  gave  notice  to  the  she- 


riff, arid  offered  to  indemnify  him,  if  he  would 
not  selL  Among  the  goods  was  a  bible, 
which  contained  some  entries  of  the  pedigree 
of  a  family,  and  which,  although  it  would  iiel^ 
for  a  very  trifling  consideration,  was  of  great 
value  to  the  owner.  The  sheriff  had  dedlned 
accepting  the  terms  proposed,  and  it  wab  sub- 
mitted that  the  Court  ought  to  interfere  and 
restrain  him  from  selling,  on  an  iudemnity  be-« 
ing  given  to  the  satisfaction  of  the  Master. 

Patteson^J.,  said,  the  Court  could  not  inter- 
fere. 

Rule  refused.  Harrison  v.  Forster,  U.  T.. 
1836.    K.B.P.  C. 


INSUFFICIBNCr  OP  PLBA  IN   POINT   OP  LAW. 
— ^JUDGMENT  AS   POR  WANT  OP  PLBA. 

Although  a  plea  may  he  insufficient  in  point 
of  Iftw,  the  Court  will  not  set  it  aside  amf 
suffer  Judgment  to  be  signed  as  for  want 
of  a  plea. 

An  application  was  made  for  a  rule  to  shew 
cause  why  judgment  should  not  be  signed  for 
the  plaintiff,  as  for  wunt  of  a  plea.  It  ap- 
peared, that  the  plaintiffs  sued  on  a  sci,  J«. 
for  the  recognizance  of  bail  entered  into  for 
the  appearance  of  a  person  ni^roed  Sternberg. , 
The  present  defendant,  Jones,  in  answer  tt> , 
the  declaration,  pleaded  that  after  he  i)ecame 
bail  for  Sternberg,  and  after  the  obtaining  of 
jud;;ment  in  the  original  action,  and  before 
commencement  of  this  suit,  the  "said  (ieorge 
Sternberg  became  bankrupt,  and.  thnt  the 
causes  of  action,  if  any,  accrued  to  the  plain t.ff 
after  the  said  George  v*<  tern  berg  so  became 
bankrupt."  A  case  was  now  cited  where  it 
had  been  held  bv  the  Court  of  Common  Pleay, 
that  if  a  defendant  pleaded  a  plea  contaitiiujif  > 
many  facts  which  were  likely  to  perplex  the 
Court,  the  plea  might  be  set  aside  on  affida^t 
of  its  falsity,  and  judgment  signed  for  the 
plaintiff.  In  the  present  case  the  plea  was  lint 
authorized  by  the  Bankrupt  Act,  by  which 
such  a  plea  ivas  given  to  tne  bankrupt  only. 
It  was  not  attempted  to  be  shewn  that  the 
principal  had  obtained  his  certificate;  and  even 
if  it  were,  it  was  now  distinctly  sworn  that  he 
had  not;  and,  besides,  thatwoiild  be  matter  uf 
excuse  by  motion  only,  and  not  by  plea.  The 
plea  therefore,  it  was  submitted,  was  a  nullity 
in  form,  and  the  rule  prayed  ought  to  be 
granted. 

Patteson,  J.  said,  that  the  circumstance  of 
tlie  plea  containing  a  number  of  facts,  which, 
might  or  might  not  be  true,  was  not  sufficient  ' 
to  justify  its  being  set  aside.  The  Court  had 
formerly  set  aside  pleas  uudet  such  circuui- 
stances,  but  tliey  now  never  did  so  unless  the 
defendant  was  under  terms  to  plead  issuably, 
or  under  some  other  circumstances  of  a  pecu> 
liar  nature.  The  plea  l)eing  insufficient  in 
point  of  law,  was  not  sufficient  justification  for 
Its  being  entirely  set  aside,  and  jud^^ment 
signed  as  for  want  of  a  plea. 

Rule  refused. — Cuwper  and  others  v.  Joneg 
and  another,  bail  for  George  Sternberg,  H.  T-  ' 
J836.    K.B.P.C.  ? 
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VOTION    TO    SfeT    ASlOrS   AWARP. — AtXBOBO 
-     M|aAPPR8HBNSlQ?7   OF  I^aW  AS   TO  A  DM  IS- , 
bIBILJTT   OF   EVIDENCE. 

Tke  Court  wiU  not  sein»ide  an  atcard  of  an 
ttr/jfiirator,  on  the  ground  thai  he  had  been 
tiiieiukea  m  tuw  as  to  the  adinissibUity  of 
evidence, 

'  A  mle  had  been  obtained  for  setting  aside 
the  decision  of  the  arbitrator  in  this  cause, 
niider  the  following  circumstances.  •  It  ap- 
peared), that  the  present  defendant  had  hronght 
an  action  a^inst  another  person  for  an  allecf. 
ed  trespass  in  his  coal  mine,  and  in  order  to 
secure  plans  of  the  mine,  which  it  was  neces- 
sary to  produce  at  the  trial  of  the  cause,  he 
employed  the  present  plaintiff  to  descend  the 
jbine,  and  to  make  plans.  He  accordingly  did 
enter  the  mine,  and  made  some  plans;  but 
was  prevented  completing  them  in  conseouence 
of  the  foal  air,  by  which  two  men  had  been 
killed.  The  plans  which  he  was  enabled  to 
make,  however,  were  produced  before  the  jury, 
and  a  verdict  was  found  for  the  defendant. 
The  defendant  in  the  present  action,  after- 
wards refused  to  pay  for  the  plans  ;  and  pro- 
ceedings having  been  taken,  the  matter  was 
referred  to  an  arbitrator,  a  barrister.  On  the 
eiuse  coming  on,  the  defendant  called  one  of 
the  special  jurymen,  who  hnd  sat  on  the  former 
trial,  fur  the  purpose  of  his  stating  the  opinion 
which  had  been  formed  by  his  brother  jury- 
men at  the  trial,  of  the  accuracy  or  inaccuracy 
of  the  plans.  The  arbitrator,  however,  refused 
to  admit  this  evidence,  and  the  present  rule  in 
consequence,  was  obtained. 
^  Coiise  was  now  shewn,  and  it. was  urged, 
that  the  arbitrator  was  the  sole  Judge  of  law 
and  fact,  and  that  his  award  could  not  now  be 
set  a:side.  A  cti^e  was  pointed  out  where  the 
Conrt  had  refused  to  set  aside  the  award  of  an 
arbitrator,  although  he  was  not  a  barrister, 
and  although  it  could  clearly  be  shewn,  that 
his  decisison  was  formed  on  a  misapprehension 
of  law.  In  another  case  also  it  was  held,  that  the 
Court  would  not  interfere  to  set  aside  an  alisolute 
award  of  a  non-legal  arbitrator,  where  it  was  a 
itiixed  case  of  law  and  fact.  It  was  submitted, 
that  if  the  Conrt  would  not  set  aside  the  awards 
of  these  arbitrators,  who  were  not  barristers, 
they  surely  would  not  set  aside  that  of  an 
arbitrator  who  was  a  l)arrister.  Besides,  it  was 
contended,  that  the  opinion  of  the  arbitrator 
in  the  present  case  was  a  correct  one. 

Cur,  adv.  cult, 

Patinon,  J.  said,  that  he  thought  the  arbi- 
trator was  the  proper  judge  both  of  law  and 
fact,  as  to  all  matters  presented  before  him. 
His  decision  therefore  was  final,  and  the  Court 
irould  hot  interfere  to  set  it  aside,  unless  the 
question  of  law  was  raised  on  the  award.  The 
rule  must  therefore  be  discharged  on  that 
ground  ;  but  he  was  also  of  opinion,  that  the 
arbitrator  had  pursued  a  proper  course  in  ob- 
jecting to  the  evidence. 

Rale  discharged, — Armstrong"  v.  Marshali, 
fl.T.  18a6.    K.  B.  P.  C. 


IKTKRPLKADBIi  ACT.  —  HONBY  PAI1>  INTO 
COURT. — PROCEEDS  0»  ACTlON.^WAI TBA 
OF  CLAIM. — PAYMENT  OF  MONET  TO  XX»ft 
CUTION  CRBDITOB. — ^RCLB  MlSf •■ 

TTie  rule  for  paying  a  sum  of  money  into 
the  hands  of  the  ejeecutlqn  creditor,  which 
is  the  produce  of  an  action,  and  which  ha^^ 
been  paid  into  Court  bp  the  Sheriff  under 
the  Interpleader  Act,  the  claimant  havinf 
abandoned  his  claim,  is  nisi  in  the  first 
instance. 

This  was  an  application  for  a  rule  for  the 
payment -of  a  sum  of  money  into  the  hands  of 
the  execution  creditor,  which  had  been  paid 
into  Court  by  the  sheriff,  as  the  proceeds  of  aa 
action  on  a  rule  obtained  imder  the  Inter- 
pleader  Act;  and  also  for  the  payment  of  costs 
by  the  person  who  had  demanded  the  goods, 
but  who  now  gave  up  his  ctaim. 

The  question  was,  whether  the  rule  should 
be  nisi,  or  absolute  iB^the  first  instances  audit 
was  urged  that  notice  having  been  given  to  Um 
opposite  party  of  the  intention  to  make  the 
application,  the  rule  absolute  should  be^sued 
at  once.  A  case  was  cited,  where  a  claimant, 
un<!er  similar  cireurastances,  was  held  liable  to 
the  costs  of  the  motion. 

Patteson,  J.  sfkid,  thjst  the  other  parlv  had  a 
right  to  be  heard  against  the  rule*  wbicn  must, 
therefore,  be  nisi.  The  case  cited,  only  shewed 
that  the  party  making  the  application  was  en* 
titled  to  his  .costs; 

Rule  nhi.^Stanley  v.  Perry,  H.  T.  l836, 
K.  B,  P.  C. 


JUDGMENT  ON  AN  OLD  WARRANT  OF  ATTOR- 
NEY.— DEFENDANT  SEEN  JkLlYB  ^VITHIN 
TEN  DAYS. 

jff  the  fact  fif  a  defendant  having  been  seen- 
alive  within  ten  days,  is  shewn,  on  the 
affidavits,  a  rule  for  judgment  on  an  old 
warrant  of  attorney  may  be  obtained. 

This  was  an  application  for  a  rule  to  sign 
judgment  on  an  old  warrant  of  attorney. 

The  affidavit  stated,  that  the  defendant  was 
seen  alive  within  ten  days;  and  a  case  waS 
cited,  where  a  rule  had  been  granted  on  the 
1 7th  May,  the  defendant  having  been  seea 
alive  on  the  previous  23d  April.  ^ 

Patteson,  J.  said  a  rule  might  issue. 

Rule  granted.— ArW/  v.  Joy,  H.  T.  1836. 
K.  B.  P.  C. 


JUDGMENT  OS  AN  OLD  WARRANT  OF  ATTOR- 
NEY.— ^APFIDAVIT  OF  DOE  EXECUTION  0»> 
DEED. — OFFICE  COPY. 

The  production  of  an  office  copy,  'f  the  due 

execution  of  a  warrant  of  attorney,  will  be 

sufficient  to  obtain  a  rule  to  iign  judgment 

thereon.    • 

This  was  a  motion  for  leave  to  sign  judgment 

on  an  old  warrant  of  attorney. 

The  only  point  for  consideration  was,  whe-: 
ther  an  office  copy  of  the  affidavit  of  the.due; 
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tfth9  amount  kidrirfetfon  the  vrh  exceed  20/./ 
theihenjf  cannot  try  the  cause. 

Cause  was  shewn  against  a  rale  n/fi,  which 
liad  been  obtained  for  jndgment  as  in  case  of 
a  nonsuit. 

It  appeared  that  the  amount  indorsed  on  the 
writ  of  summons  exceeded  20/. ;  but  the  real 
claim  of  the  plaintiff,  after  allowance  for  de- 
ductions, did  not  amount  to  that  sum.  The 
plaintiff  was  anxious  to  try  the  cause  before 
the  sheriff,  and  to  give  a  peremptory  under- 
taking for  that  purpose. 

On  the  other  hand,  it  was  contended,  that 
the  cause  could  not  be  tried  before  the  sheriff, 
as  the  amount  claimed  by  the  writ  of  summons 
exceeded  20/.,  and  according  to  the  provisions 
of  the  statute,  those  causes  alone,  where  the 
amount  claimed,  and  indorsed  on  the  writ  of 
summons,  did  not  exceed  20/.,-  were  permitted 
to  be  tried. 

Patteion^  J.,  said,  that  according  to  the 
terms  of  the  act,  the  cause  could  not  be  tried 
by  the  sheriff.  An  application  mis^ht,  however, 
he  made  to  amena  the  writ,  by  substituting 
the  amount  claimed  in  the  bill  of  particulars, 
for  that  which  now  appeared  indorsed  thereon. 
The  usual  practice  was,  in  such  cases,  to  allow 
the  defendant  to  pay  the  amount  i-laimed,  to- 
gether with  the  costs  of  the  writ  alone,  if  he 
chose»  within  a  certain  limited  period.  In  the 
present  case,  however,  the  rule  could  only  be 
discharged  on  a  peremptory  undertaking  be- 
ing given  to  try  at  the  assizes. 

It  was  then  desired  that  the  writ  might  be 
amended  in  the  manner  pointed  out. 
:'  Patteton,  J.,  said,  that  the  rule  under  those 
circumstances  would  be  discharged,  on  the 
plaintiff's  giving  a  peremptory  undertaking 
to  try  at  the  Sheriff^s  Court,  unless  the  defend- 
ant should,  within  a  fortnight,  pay  the  sum  as 
claimed  in  the  particulars,  and  the  costs  of  the 
writ.  The  plaintiff  could  not  l)e  called  upon 
to  pay  the  costs  of  this  rule,  as  it  would  be  a 
•nfficient  penalty  on  him  to  lose  his  costs,  if 
the  defendant  complied  with  the  terms  pointed 
out. 

.  Rule  discharnred.    Frodsham  v.  Round,  H. 
T.  1836.    K.B.P.C. 


8BIZURB  OF  GOODS  UNDER  FI.  FA. — CLAIM 
OF  THIRD  PARTY— OFFER  OF  INDEMNITY 
TO  THE  SHERIFF  NOT  TO  BELL. — INTERFE- 
RKNCfe   OF  THE  COURT. 

Goods  having  been  seized  hy  a  sheriff  under  a 
fi.fa.9  afSi  dniihedhy  a  third  party,  andun 
•     indemnity  hnvinjBt  heen  offered  to  him  hy  the 
latternot  to  sell,  tohhk  he  has  refused,  the 
Court  will_  not.  inter/ere  to  restrain  him 
from  selling'. 
An  application  was  made  for  a  rule  to  re- 
strain the  sheriff  from  selling  certain  goods, 
which  he  had  seized  under  tkji./a,,  under  the 
the  following  circumstances : — 

It  appeared  that  the  goods  were  claimed  by 
a  third  party,  who,  on  discovering  that  they 
were  abmit  to  be  sold,  gave  notice  to  the  she- 


riff, and  offered  to  Indemnffy  li&rb,  if  he  ykouM 
not  sell.  Among  the  goods  was  a  bilile, 
which  contained  some  entries  of  the  pedigree 
of  a  family,  and  which,  although  it  would  ntW 
for  a  very  trifling  consideration,  was  of  great 
value  to  the  owner.  The  sheriff  had  declined 
accepting  the  terms  proposed,  and  it  wait  sub- 
mitted  that  the  Court  ought  to  interfere  and 
restrain  him  from  selling,  on  an  iudemnity  he^ 
lug  given  to  the  satisfaction  of  the  Master, 

Patteson,J.,  said,  the  Court  could  not  inter* 
fere. 

Rule  refused.  Harrison  v.  Forstetp  H«  T.. 
1836.    K.B.P.  C. 


INSUFFICIBNCr   OF  PLBA  IN   POINT   OF  hAW. 
— ^JUDGMENT  A8   FOR  WANT  OF   PLBA. 

Although  a  plea  may  he  insuj^cient  in  point 
of  Iftw,  the  Court  will  not  set  it  aside  anff 
suffer  judgment  to  he  signed  as  for  want 
of  a  plea. 

An  application  was  made  for  a  rule  to  shew 
cause  why  judgment  should  not  be  signed  for 
the  plaintiff,  as  fur  want  of  a  plea.  It  ap- 
peared, that  the  plaintiffs  sued  ou  a  #c/.  Jh^ 
for  the  recognizance  of  bail  entered  iutu  for 
the  appearance  of  a  pcrbon  nutned  Sternbifr;;^. . 
The  present  defendant,  Jones,  in  an.swer  to, 
the  declaration,  pleaded  tliat  after  he  became 
bail  for  Sternberg,  and  after  the  obtaining  of 
judi^'ment  in  the  original  action,  and  before' 
commencement  of  this  suit,  the  "said  (ieorge 
Sternberg  became  bankrupt,  and  that  the 
causes  of  action,  if  any,  accrued  to  the  plaint >ff 
after  the  said  George  Sternberg  so  became 
bankrupt."  A  case  was  now  cited  where  it 
had  been  held  by  the  Court  of  Common  Pleay» 
that  if  a  defendant  pleaded  a  plea  containinif  > 
many  facts  which  were  likely  to  perplex  the 
Court,  the  plea  might  be  set  aside  on  affidavit 
of  its  falsity,  and  judgment  signed  for  the 
plaintiff.  In  the  present  case  the  plea  was  not 
authorized  by  the  Bankrupt  Act,  by  which 
such  a  plea  was  given  to  tlie  bankrupt  only. 
It  was  not  attempted  to  be  shewn  that  the 
principal  had  olHained  his  certificate;  and  even 
if  it  were,  it  was  now  distinctly  sworn  that  he 
had  not;  and,  besides,  that  would  be  matter  of 
excuse  by  motion  only,  and  not  by  plea.  The 
plea  therefore,  it  was  submitted,  was  a  nullity 
in  form,  and  the  rule  prayed  ought  to  be 
granted. 

Patteson,  J.  said,  that  the  circumstance  of 
the  plea  containing  a  number  of  facts,  which  . 
might  or  might  not  he  true,  was  hot  sufficient 
to  justify  its  being  set  aside.  The  Court  had 
formerly  set  aside  pleas  undefr  such  circuui- 
stances,  biit  they  now  never  did  so  unless  the 
defendant  was  under  terms  to  plead  issuably, 
or  under  some  other  circumstances  of  a  pecu> 
liar  nature.  The  plea  beiug  insufficient  in 
point  of  law,  was  not  sufficient  justification  for 
Its  being  entirely  set  aside,  and  judoment 
signed  as  for  want  of  a  pica. 

Rule  refused. — Cuurper  and  others  v.  Jones 
and  another,  bail  for  Oeorge  Sternberg,  H.  T.  * 
1836.    K.B.P.C. 


Superior  CourU :  King'if  Bench' Pmctiee  Court. 


M 


MOTION    TO'  8%V    AHlVfS  AVTARO. — AtXBOBD 

;hi8apprsbiiension  op  Law  as  to  admis- 

blBlUTT   OF   EVIDENCE. 

The  Cffurt  triii  noi  seSmtifU  an  atcard  of  an 
ttrf/iirator,  on  the  ground  that  he  had  been 
uiiituken  in  Into  a*  to  the  udiniuibility  of 
evidence. 

'  A  rale  had  been  obtained  for  setting  aside 
the  deciMon  of  the  arbitrator  in  this  cause, 
finder  the  following  circumstances.  •  It  ap- 
peared,  that  the  present  defendant  had  brought 
an  action  .against  another  person  for  an  alleg* 
eel  trespass  in  his  coal  mine,  and  in  order  (o 
secure  plans  of  the  mine,  which  it  was  neces- 
sary to  produce  at  the  trial  of  the  cause,  he 
employed  the  present  plaintiff  to  descend  the 
hiine,  and  to  make  plans.  He  accordingly  did 
enter  the  mine,  and  made  some  plans;  but 
was  prevented  completing  them  in  conseouence 
of  the  fool  air,  by  which  two  men  had  been 
killed.  The  plans  which  he  was  enabled  to 
uiake,  however,  were  produceil  before  the  jury, 
and  a  verdict  was  found  for  the  defendant. 
The  defendant  in  the  present  action,  after- 
wards refused  to  pay  for  the  plans  ;  and  pro- 
ceedings having  been  taken,  the  matter  was 
referred  tu  an  arbitrator,  a  barrister.  On  the 
ouuse  coming  on,  the  defendant  called  one  of 
the  special  jurymen,  who  hud  sat  on  the  former 
trial,  for  the  purpose  of  his  stating  the  opinion 
which  had  been  formed  by  his  brother  jury- 
men at  the  trial,  of  the  accuracy  or  inaccuracy 
of  the  plans.  The  arbitrator,  however,  refused 
to  admit  this  evidence,  and  the  present  rule  in 
consequence,  was  obtained. 
^  Cause  was  now  shewn,  and  it. was  urged, 
that  the  arbitrator  was  the  sole  iudge  of  law 
find  fact,  and  that  his  award  could  not  now  be 
set  aside.  A  Ciu>e  was  pointed  out  where  the 
Court  had  refused  to  set  aside  the  award  of  an 
arbitrator,  although  he  was  not  a  barrister, 
and  although  it  could  clearly  be  shewn,  that 
bis  decisison  was  formed  on  a  misapprehension 
of  law.  In  another  case  also  it  was  held,  that  the 
Court  would  not  interfere  to  set  aside  an  absolute 
award  of  a  non-legal  ar!)itrator,  where  it  was  a 
iftixed  case  of  law  and  fact.  It  was  submitted, 
that  if  the  Court  would  not  set  aside  the  awards 
of  these  arbitrators,  who  were  not  barristers, 
thev  surely  would  not  set  aside  that  of  an 
arbitrator  who  was  a  barrister.  Besides,  it  was 
contended,  that  the  opinion  of  the  arbitrator 
in  the  present  case  was  a  correct  one. 

Cur.  adv.  tulf, 
Ptttteion,  J.  said,  that  he  thought  the  arbi- 
trator was  the  proper  judge  both  of  law  and 
fact,  as  to  all  matters  presented  before  him. 
Hi$  decision  therefore  was  final,  and  the  Court 
would  nut  interfere  to  set  it  aside,  unless  the 
question  of  law  was  raised  on  the  award.  The 
rule  must  therefore  be  discharged  on  that 
ground  ;  but  he  was  also  of  opinion,  that  the 
arbitrator  had  pursued  a  proper  course  in  ob- 
jecting to  the  evidence 

Rule  discharged,— ^rmi/roff^'  v.  Marshall, 
H.T.  1836.    K.  B,  P.  C. 


INTKRPLKAOBU  ACT. -*  H ONXT  PAIB  INTO 
COURT. — PROCEEDS  OF  ACTION.^WAITBH 
OF  CLAIM. — PAYMENT  OF  MONET  TO  XZ>« 
CUTION  CRBOITOR. — ROLB  VIBU 

Thft  rule  for  paying  a  sum  of  money  into 
the  hands  of  the  execution  creditor,  which 
i»  the  produce  of  an  action ,  and  which  ha^^ 
been  paid  into  Court  by  the  Sheriff  under 
the  Interpleader  Act,  the  claimant  having 
abandoned  his  claim,  is  nisi  in  the  first 
instance. 

This  was  an  application  for  a  rule  for  the 
payment -of  a  sum  of  money  into  the  hands  of 
the  execution,  creditor^  which  had  been  paid 
into  Court  by  the  sheriff,  as  the  proceeds  of  an 
action  on  a'  rule  obtained  imder  the  Inter* 
pleader  Act;  and  also  for  the  payment  of  costs 
by  the  person  who  had  demanded  the  goods* 
but  who  now  gave  up  his  claim. 

The  question  was,  whether  the  rule  should 
be  iifVf,  or  ab^lute  iR.the  first instancei  audit 
was  urged  that  notice  having  beea  given  to  the 
opposite  party  of  the  intention  to  make  the 
application^  the  rule  absolute  should  be^sued 
at  once.  A  case  was  cited,  where  a  claimant, 
uniler  similar  circumstances,  was  held  liable  to 
the  costs  of  the  motion.  ' 

Pntttson,  J.  sfkid,  thyat  the  other  partv  had  a 
right  to  be  heard  against  the  rule»  which  must, 
therefore,  be  nisi.  The  case  cited,  only  shewed 
that  the  party  making  the  application  was  en* 
titled  to  his  costs; 

Rule  nhi.^Stanley  v.  Perry,  H.  T.  l836, 
K.B.  P.C. 


JUDGMENT  ON  AN  OLD  WARRANT  OP  ATTOR- 
NEY.— DEPENDANT  fiBEN  ALXYB  ^VITHIN 
TEN  DAYS. 

j^f  the  fact  of  a  defendant  having  been  seeti{ 
alive  within  ten  days,  is  shewn,  on  the 
affidavits,  a  rule  for  judgment  on  an  old 
warrant  of  attorney  may  be  obtained. 

This  was  an  application  for  a  rule  to  siga 
judgment  on  an  old  warrant  of  attorney. 

The  affidavit  stated,  that  the  defendant  was 
seen  alive  within  ten  days;  and  a  case  was 
cited,  where  a  rule  had  been  granted  on  the 
1 7th  May,  the  defendant  having  been  seea 
alive  on  the  previous  2dd  April. 

Patteson,  J.  said  a  rule  might  issue. 

Rule  granted.— A>W/  v.  Joy,  H.  T.  1836. 
K.  B.  P.  C. 


JUDGMENT  ON  AN  OLD  WARRANT  OF  ATTOR- 
NEY.— AFFIDAVIT  OF  DUB  EXECUTION  0*> 
DEED. — OFFICE-COPY. 

The  production  of  an  qfire  Cffpy.  *»f  the  due 
execution  of  a  warrant  of  attorney,  will  be 
suffii  ient  to  obtain  a  rule  to  iign  judgment 
thereon. 

This  was  a  motion  (or  leave  to  sign  judgment 
on  an  old  warrant  of  attorney. 

The  only  point  for  consideration  was,  whe«: 
ther  an  office  eopy  of  the  affidavit  of  the, due. 
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Naie$  ^  th9  Wit9iu 


ex^eution  of  tke  dted,  which  wit^prodoeed, 
wa«  fittfficient,  without  the  production  of  the 
orvi^inal, 

PaUeton^  J.  said,  that  it  would  not  be  incon- 
sistent with  the  practice  of  the  Conn  to  admit 
the  copy,  and  the  rule  might  iMue. 

Rule  mmted.— M>6»  r.  fTebb,  H.  T.  1836. 
K.  B.  P.  C. 


NOTES  OF  THE  WEEK. 


I.AW  BILLS  IN  FABLIAlf ENT. 

ftoitife  of  lorW. 
In  Committee^ 
Ecclesiastical  Courts. 


Itoujfe  of  CammoiuT. 

Fwr  Second  Reading. 
Election  Ezpenaes. 
Registration  of  Voters. 
Capital  Punishment. 

In  Committee. 
Tithes  Commutation. 
Municipal  Corporations. 
Prisonen'  Counsel. 
Marriages  in  England. 
Re^stration  of  Births. 
Tunipike  Roads  ConsoUdation. 
Slave  Compensation. 


NOTICBS  OF  MOTIONS  BBLATIKO  TO  TBB  LAW. 

Mr.  fTonly.— Bill  to  amend  and  conso- 
lidate the  several  acts  relating  to  Bribery 
in  the  Election  of  Members  of  Parliament. 

Mr.  Charles  Buller. — Select  Committee 
on  the  Law  relating  to  the  Trial  of  Contro- 
verted Elections. 

Mr.  jyume.— Return  of  the  Clerks  of 
Assize  on  each  circuit  in  England  and 
Wales,  the  names  of  such  clerks,  the  an- 
nual amount  of  the  fees,  salaries,  and  emo- 
luments of  such  clerks  for  the  last  three 
years;  the  patronage,  and  the  estimated 
annual  value  thereof,  at  the  disposal  of  such 
clerks  respectively,  and  the  names  of  the 
Judges  or  other  persons  by  whom  such 
clerks  were  respectively  .appointed,  under 
vhat  authority  appoint^,  and  the  date  of 
each  appointment. 

OBDBBS  AS  TO  PBTVATB  BILLS. 

That  this  House  will  not  receive  any 
petition  for  private  bills  after  Friday  the 
19th  of  February. 

That  no  private  bill  be  read  the  first 
time  after  Monday  the  28th  of  March 
next. 


That  tUs  House  will  not  receive  -trnf 
report  of  such  private  bill,  after  Monday 
the  6th  of  June  next. 

Standing  Order,  "  That  tiiis  House  iriU 
not  receive  any  Petitions  on  Private  BiUa, 
referring  solely  to  the  compliance  or  non- 
complifmce  with  the  Orders  of  the  Hofoa^, 
subsequentiy  to  the  second  reading  of  the 
bills  to  .which  they  respectively  relate/'—* 
read; 

ReBolved,  That  this  House  will  notre-'- 
ceive  any  such  Petition  relating  to  any 
Railway  Bill,  for  the  second  reading  oif 
which  a  notice  has  been  given  in  the  Pri« 
vate  Bill  Office,  for  any  day  previous  to 
Monday  next,  after  the  day  so  appointed 
for  such  second  reading. 

Standing  Order,  "  That  there  be  seven 
dear  days  between  the  second  reading  of 
every  private  bill  and  the  sitting  of  the 
Committee  thereupon/'  read : 

Resolved,  That  in  the  cases  of  the  re- 
spective Railway  Bills,  for  the  second  read- 
ing of  which  notice  has  been  given  a» 
aforesaid,  the  said  seven  clear  days  be  al- 
lowed to  be  reckoned  from  the  day  so  ap* 
pointed  for  the  second  reading,  as  if  the 
bill  had  been  read  a  second  time  on  such 
day. 


XCCLXSIASTICAL  COUBTS  BILL. 

On  the  second  reading  of  this  bill,  the 
Lord  Chancellor  consented  to  its  being  re- 
ferred to  a  select  committee,  but  stated 
that  he  conceived  it  to  be  impossible  that 
any  inquiry  which  might  be  made  oould 
lead  to  the  result  which  the  parties  wished 
for  who  opposed  the  bill.  Several  reports 
had  been  made  on  the  subject,  and  they  all 
agreed  in  the  necessity  of  a  Central  Court. 
'Ibis  point  had  commanded  the  serious  at- 
tention of  the  Ecclesiastical  Commissioners. 
The  subject  had  been,  in  fact,  before  the 
Commissioners  for  one  whole  year.  Some 
of  the  Commissioners  thought  that  it  would 
be  wrong  to  leave  to  the  local  Court  the 
right  of  granting  probate.  Hiis,  however, 
was  met  by  a  contrary  opinion,  which  was 
held  by  other  Members  of  the  Commission. 
The  subject  was,  therefore,  much  oonn- 
dered;  and  it  was  at  last  found  that  the 
preservation  of  this  convenience  was  utterly 
unattainable,  ooncurrentiy  with  the  con- 
solidation of  the  Ecclesiastical  Courts  which 
was  contemplated.  It  was  never  contended 
that  these  local  Courts  should  exist  for  the 
purpose  of  deciding  serious  questions—^ 
whether,  for  instance,  wills  were  valid  or 
not,  or  whether  individuals,  in  disputed 
cases,  should  be  allowed  to  take  outad« 


NoU»  of  the  Week. — Amweri  lo  Qwriei, 
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mioifttrttioii  to  ^estates.  Then  came  the 
dtfRcnlty  which  attended  applying  for  pro- 
bate in  a  Court  which  had  not  the  power  to 
decide  ultimately  on  the  matter  litigated. 
If  the  claim  were  contested,  all  the  expenses 
incttrred  in  the  local  Court,  which  could 
not  decide  the  matter,  were  entirely  thrown 
away.  £Ten  after  probate  granted,  all  the 
expense  incurred  might  turn  out  to  be  use- 
less. Thus,  if  probate  were  granted  in  one 
diocese,  and  the  deceased  person  had  pos- 
sessed property  to  the  amount  of  5/.  or  10/. 
in  another  diocese,  the  local  Court  which 
allowed  probate  having  no  jurisdiction  in 
the  latter  diocese,  its  proceedings  were 
worth  nothing,  and  the  money  expended 
was  lost.  Another  difficulty  was,  as  to 
where  the  parties  who  might  wish  to  expose 
any  application  for  probate,  were  to  address 
themselves.  There  must,  ifthe  old  system 
prevailed,  be  at  least  26  Courts,  one  in  each 
diocese ;  and  a  party  might  find  it  extremely 
difficult  to  discover  in  which  of  these  ap- 
plication for  probate  had  been  made.  Sup- 
pose the  rule  to  be,  that  probate  should  be 
applied  for  in  the  Court  of  the  diocese 
where  the  party  died.  In  many  instances, 
penons  baving  an  interest  in  die  property 
might  not  be  able  to  discover  exactly  where 
the  individual  died.  This  subject  had  been 
laboriously  investigated  by  the  Ecclesiasti- 
cal Commissioners,  by  the  Real  Property 
Commissioners,  and  by  a  Committee  of  the 
House  of  Commons ;  and  their  decided  opi- 
nion had  been,  that  it  was  impossible  to 
effect  a  due  improvement  in  the  Ecclesias- 
tical Courts,  leaving  to  the  local  Courts  the 
power  of  granting  probate.  If  they  looked 
to  the  large  dioceses,  they  would  find  that 
it  was  more  difficult  to  proceed  there  than 
it  would  be  to  apply  to  a  Central  Court  in 
London.  He  referred  to  the  diocese  of 
Lincoln ;  and  he  would  ask,  how  much  more 
easy 'it  would  be  for  a  party  interested  to 
receive  information  from  London,  if  a  Cen- 
tral Court  were  established  there,  than  it 
could  be  to  procure  it  in  the  former  place. 


ANSWERS  TO  QUERIES. 


SatD  of  ^ttamtpi. 

aS-ADU188I0N    OP  ATT0RNBT8.      P.   279. 

1.  In  reply  to  F.  C.'s  inquiry,  there  certainly 
is  not  any  necessity  under  3/  G.  3.  (or  any 
other  act  that  1  have  been  able  to  discover)  for 


ji,  to  be  re-admitted,  should  he  not  find  it  con* 
venient  to  take  out  his  certificate  for  twdve 
muDtbs  to  come  (or,  as  I  construe  that  act, 
any  other  length  of  time),  provided  he  does  not 
pracihe.  I  contend,  the  not  taking  out  of  a 
certificate  for  twelve  months,  mentioned  in 
that  act,  and  the  disqualiii cation  thereby  of  an 
aitorney  to  practise  afterwards,  unless  he 
18  re-aamitted;  applies  onlp  to  persons  who. 
have  80  neglected  (the  word  in  the  act  is 
*.*  neglect ")  and  who  have  nevertheless  been 
practising,  for  the  latter  part  of  the  clause  runs, 
(and  we  must  take  the  whole  clause  to  under- 
stand it  properly):  *'  Provided  that  nothing 
herein  contained  shall  be  construed  to  prevent 
any  of  the  said  Cuurts  from  re^admitting  any 
such  person,  on  payment  of  the  duty  accrued 
since  the  expiration  of  his  last  certificate,  and 
such  further  sum,  bp  tray  of  penalty,  as  the  said 
Court  shall  think  fit  to  direct."  Now,  what 
penalty  can  possibly  attach  to  persons  who  do 
not  practise  r  A  penalty'  can  only  be  incurred 
by  those  who  have  practised  without  certificate, 
and  to  those  persons  only  does  this  part  of  the 
act  apply.  My  opinion  is,  that  a  person  who 
has  retired  from  the  profession,  may  at  a  future 
period  (should  reverse  of  fortune  make  it  ne- 
cessary for  him  to  resume  business)  take  out 
his  certificate  again  without  re-admission,  pro- 
vided he  has  never  practised  without  one.  I 
have  indeed  known  many  instances  of  this 
kind ;  and  I  think,  in  Impey's  Practice,  p.  58, 
(edit,  of  1818),  this  note,  in  allusion  to  the  ar- 
rest of  an  attorney,  mil  be  found :  "  The  pii- 
vilege  only  continues  while  he  Is  practising, 
and  while  he  has  the  certificate  required;  there- 
fore ruled,  that  one  who  had  not  practised  fwr 
several  years  mi^ht  be  arrested,  though  after 
suing  out  the  writ,  and  before  arrest,  he  recom* 
menced  his  practice  and  took  out  his  certifi- 
cate."—Not  a  word  here  viioxxt  re-admission ; 
thereby  implpng  that  his  certificate  being  ta- 
ken out  f{fier  the  writ  had  been  sued  out,  he 
could  not  avail  himself  of  privilege.  At  this 
moment  the  above  question  appears  of  more, 
importance  than  heretofore,  on  account  of  the. 
proposed  examination  of  attorneys  upon  admis- 
sion ;  for  I  have  no  doubt  very  many  are  cir- 
cumstanced precisely  as  J,  is.  As  those  gentle- 
men, however,  must  be  more  interested  than  I 
am,  who  only  wish  things  that  hare  heretofore 
gone  wrong  to  be  set  right,  1  now  leave  the 
point  at  issue  in  their  hands ;  as  this  act  of 
parliament  of  37  G.  3.  does  not  seem  hither- 
to to  have  been  quite  imderstood,  although,  I 
must  confess,  I  myself  think  it  plain  enough. 
Ktde  L.  O.  Aug.  8,  1836.  C.  W.  M. 

2.  The  point  raised  by  F.  C.  is  not  free  from 
doubt.  In  e»  prtrte  Jones,  2  Dowl.  P.  C.  451, 
Baron,  (then  Mr.  Justice)  Parke  decided,  that 
where  a  party  has  been  admitted,  but  does  not 
take  out  his  certificate  and  practise  within  a 
year,  he  is  entitled  to  take  it  out,  and  practise, 
vnthout  re-admission.  In  a  later  case,  however, 
Killeary  v.  Hungate,  3  Dowl.  P.  C.  66,  before 
Littledale,  J.  reference  was  made  to  ex  parte 
Nicholas,  6  Taunt.  408,  where  the  Court  of  C. 
P.  in  banc,  held,  that  re-admission  under  such 
circumstances  was  requisite.     That  learned 
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Jtttlgft  did  not  decide  the  point,  but  exprcsaed 
an  inclination  in  favour  ot  the  decision  of  Mr. 
Baron  Parke,  altboueh  he  was  unwilllnj?,  sit- 
ting alone  iu  the  Practice  Court,  to  decide 
afi^ainst  the  jud^fment  of  the  full  Coiirt  of  Com- 
mon Pleas  on  a  point  which  was  not  requisite 
to  the  decision  of  the  case  before  him ;  and 
therefore,  unless  A.  has  snch  an  uncommon 
dread  of  an  examination  that  he  would  avoid 
running  even  the  slightest  risk  of  it,  !  would 
recommend  him  not  to  take  out  his  certificate 
•*  in  November  next/'  nor  until  he  actually 
commences  practice. 

W.H. 


latD  of  9roprrt|^  aiilr  Conbej^anrtitg. 

EXBCUTOE*S   LIABILITY. — LEASE.      P.  280. 

The  executor,  upon  the  request  of  the  resi- 
duary legatee,  should  pay  over  the  residue  to 
him.  and  take  hi!>  indemnity  against  all  claims 
by  the  lessor.  He  cannot  retain  any  part  of 
the  assets  for  that  purpose,  against  tfie  wishes 
of  the  persons  entitled  thereto.  Simmons  v. 
Bollftnd,  3  Merri vale, 647. 


QUERIES. 


.     ASSIGNMENT  OF  ARTICLES. — RBQI8TRT. 

An  articled  clerk  havinsj  served  part  of  his 
time,  is  assia:ned  to  a  second  master  for  the  re- 
ihalnder,  nnd  uccidcntallyjomils  to  have  the  ne- 
cessary affidavit  of  the  execution  uf  such  assign- 
ihent  made  and  filed  within  three  months. — 
Would  not  the  annual  Indemnity  Act  cure  the 
omission  in  such  case  (as  it  clearly  would  in 
the  original  articles)  i  Or  must  the  unfortunate 
derk  serve  his  five  years  of  probation  over 
tfgain  ?  In  f^j*  purtt*  Jay,  3  Dowl.  342,  it  would 
a'ppear,  omission  was  refuted. 

A  Constant  Reader. 


Common  Eato. 


LI  SBRTT.— USAGE. 


Seyeral  kings  of  Ungland  granted  by  charter 
to  the  abl>ey  of  T,  many  privileges ;  among 
the  rest,  a  Court  of  Common  Pleas,  and 
a  criminal  jurisdiction  over  the  liberty, 
a  district  com  pricing  three  or  four  of  the 
adjuiuiiig  parishes.  These  privileges  were 
more  particularly  set  forth  and  acknowledged 
in  the  answers  to  several  quo  fmrrftntu* 
id  14  £dw.  I .  On  the  dissolution  of  the  Abbey 
lands,  and  the  rights  and  lil»erties  belonging  tu 
the  same,  passed  to  a  grantee  by  ai^  act  of 
Henry  8th,  who  sold  the  same  to  the  present 
ownen.    Such  part  of  the  crimiual  jurbdic- 


tion  as  could  be  enjoyed  has  been  exerciaed  bf 
the  lords  of  the  manor  of  T.  over  the  entire 
liberty  by  the  appantaieBC  of  coroner.  Mid 
the  latter  still  acts  therein.  No  Court  of 
Pleas  has  ever  been  held  within  living  me- 
mory. It  is  wished  to  revive  the  Court  of 
Pleas.  Has  the  power  to  hold  Court  of  Pleas 
been  lost  by  non-usage  ?  .or  has  not  the  con- 
stant exercise  of  one  part  of  the  privilegca 
that  of  coroners-preserved  the  remunder? 


ELECTION. — 40t.   FREEHOLD. 

1 9ome  time  since  inserted  a  query.  Vol.  10., 
p.  480,  headed  Election  Law^  and  have  not 
yet  seen  a  reference  or  answer  to  it ;  it  appears 
to  me  that  each  of  the  parties  having  a  freehold 
interest  of40tf.  per  annum  are  entitled  to  vote. 
An  answer  will  greatly  oblige 

A  Constant  SueacRiBBft. 


THE  EDITOR'S  LETTER  BOX. 


We  do  not  consider  it  expedient  to  give  pob^ 
licity  to  the  letter  of  S.  M.,  on  (he  eveDiajp  at- 
tendance at  solicitors*  offices.  We  have  fre- 
ouently  inserted  letters  on  the  subject,  and 
think  that  for  the  present  the  matter  has  been 
sufficiently  discussed  on  both  sides. 

In  answer  to  the  communication  of  J.  W^ 
on  the  subject  of- the  Interpt^'mier  Avi  and 
Under'-skeriff,  it  will  be  remembered  by  htai, 
that  on  the  first  occasion,  when  the  ease  of 
OttUr  V.  Botrer  came  on  for  discussion,  it  ap- 
peared to  Mr.  Justice  Pafteson,  that  the  under- 
sheritf  and  the  plaintiff  were  identical,  and 
therefore  he  felt  inclined  to  discharge  the  rule. 
It  subsequently  appeared,  some  days  after,  as 
our  corresponcleut  says,  that  the  plaintiff  was 
the  ander-sherifi's .  father  and  partner,  and 
therefore  he  discharged  the  rule.  The  case 
was  only  reported  on  the  first  point,  because  at 
that  time  the  second  had  not  been  decided.  It 
was  necessary  to  do  this,  in  order  to  comply 
with  the  >vish  of  our  readers,  that  our  reoorts 
should  mpidly  appear  after  the  decision  or  the 
cases. 

The  Queries  and  Answers  of  C. ;  Temple; 
Jun. ;  Y.  N.  N. ;  G.  W. ;  D. ;  T.  S.  and  H. 
have  been  received.  • 

The  letter  "of  Y.  shall  be  inserted. 

*«*  The  small  practical  book  which  we 
announced  last  week,  will  be  called  *'  Tke 
jlrticted  Clerki  Mannniy  It  will  be  adapted 
to  Law  Studeilts  in  genesal,  and  comprise, 
not  only  a  complete  course  of  study  iu  the 
several  departments  oi  the  profession,  but  such 
a  short  course  as  may  be  useful  with  reference 
to  the  intended  .exami nation  of  aitomejra  un- 
der the  new  Rule  of  Court.  It  i»now  in  Iha 
press,  and  will  be  published  early  in  Marcli, 
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; — "  Quod  magU  ad  Nos 

Pertinet,  et  nettcire  malnm  est,  agitamus." 

Hon  AT. 
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By  C.  £.  Dodo.  Exg. 

TBB  CONTRACT  OF  WAGBR. 

WuBTHBRtheCourt?  of  Law  have  acted  wisely 
ID  allowio;^  their  time  to  be  ucciipied  by  adju- 
dicHtiona  on  wagers  of  any  kind,  as  to  events 
in  which  the  parties  had  no  interest,  and  in 
which  thev  are  merely  making  the  Courts  the 
umpires  of  their  gamblins:  disputes,  hM  been 
often  doubted  by  eminent  Judges.  Mr.  Justice 
Butler  thought  no  wager?  ought  to  be  sustun- 
-ed.  where  the  partiesliad  no  interest  in  the  sub* 
ject  matter;  and  Lor6 EUent^roug^h  almost  ex- 

Tresaed  the  same  opinion,  in  Gilfteft  v.  Syket, 
f>  East.  150.  Mr.  Justice  Le  Blanc  lamented 
*'  the  practice  which  certainly  prevailed  before 
that  full  consideration  of  the  subject  which  has 
been  had}in  modem'times  ;*'  and  Mr.  Justice 
Bmytey  sud^  "  I  think  it  would  be  a  good  rule, 
to  postpone  the  trial  of  everv  action  upon  idle 
wagers,  till  the  Court  had  nothing  else  to  attend 
to.  •  This  course,  which  has  occasionally  been 
Miopted.would,  I  have  little  doubt,  now  be  pnr- 
•uea  by  all  the  present  judges. 

In  some  foreign  countries,  and  in  Scotland, 
wagers  of  no  kind  can  be  enforced  by  law;  and 
.  by  the  civil  code  of  France,  art.  1966,  no  action 
will  lie  fur  any  bet,  except  in  games  of  an  ath* 
letic  and  manly  character,  soch  as  horse,  and 
foot,  and  chariot  races,  the  game  of  tennis,  and 
others  of  a  similar  kind;  and  even  here  the  tri- 
bunal may  reject  the  suit,  if  they  think  the  sum 
betted  excessive. 

The  earlier  cases  in  our  reports  afford  in- 
atances  of  wagers  discussed  and  tried,  which 
could  not  now  be  tolerated.  Thus  in  AnHrtfti-t 
V.  Hernt^  1  Lev.  33,  the  Court  of  King's  Bench 
tried  a  wa£:er  of  20/.  to  1/.  that  Charies  Stuart 
would  not  be  King  of  England  in  twelve  months, 
he  bftng  then  in  exile,  and  it  being  six  months 
before  the  Restoration.  The  action  was  brought 
immediately  after  the  Restoration;  and  it  is  easy 
to  imagine  that  the  judges,  in  the  exuberance 
of  their  ioy  and  loyalty,  would  much  prefer  tl  e 
satisfaction  of  fixing  the  disloyal  defendant, 
who  had  betted  twenty  to  one  against  the  King, 

vol..  XI.— KO,  820. 


to  huntinc:  for  olyections  against  the  plaintiff, 
who  had  staked  his  1/.  on  the  happy  event.  But 
this  case  is  now  exploded,  ana  would  be 
at  once  dismissed  as  a  bet  of  an  indecent  kind, 
and  contrary  to  public  policy.  Still  more  ex- 
traordinary does  it  now  appear  to  see  so  en- 
lightened a  judge  as  Lord  Mansfield  (whose 
sense  of  refinement  and  propriety  was  gene- 
rally of  the  nicest  kind),  in  1/71,  grave^  en- 
tertaining a  Newmarket  bet  between  Lord 
March  and  Mr.  Pigot,  as  to  which  of  their 
fathers  would  live  longest,  or,  according  to 
their  Newmarket  phrase,  "  running  their  fa- 
thers each  against  the  other."  The  wager  was 
originally  proposed  between  voung  Mr.  Pigot, 
the  defendant,  and  young  Mr.  Codrington. 
Sir  William  Codrington,  the  father  of  Mr.  Co- 
drington, was  then  a  little  turned  of  fifty ;  Mr. 
Pigot's  father  was  upwards  of  seventy ;  Lord 
0*$*iry  computed  the  chances  according  to  the 
above  mentioned  ages  of  their  respective  fa- 
thers ;  Mr.  Codrington  thought  the  computa- 
tion was  made  too  much  in  his  disfavour, 
whereupon  Lord  March  agreed  to  stand  in  Mr. 
Codrington's  place,  and  reciprocal  promises 
were  accordin&fly  given  between  the  Earl  and 
Mr.  Pigot;  Mr  Pigott's  note  ran  thus: — "  I 
promise  to  pay  to  the  Earl  of  March  500  gui- 
neas, if  my  utther  die*  before  Sir  William  Co- 
drington. (Signed)  William  Pioot."  The 
earl's  was, — "  1  promise  to  pay  to  Mr.  Hgot 
1600  guineas,  in  case  Sir  William  Codrington 
does  not  survive  Mr.  Pigot's  father.  (Signed) 
March."  It  turned  out,  that  at  the  moment  of 
making  the  bet,  Mr.  Pigot's  father  was  actuatty 
dead,  and  the  case  was  argued  at  length  by  the 
counsel,  and  the  judges,  (without  a  hmt  at  the 
impropriety  or  illegSity  of  the  bet,)  solely  on 
the  point,  whether  Mr.  Pigot's  father  being 
dead  without  his  knowledge*  alisolved  him  from 
the  wager.  The  Court  appear  to  have  consider- 
ed it  like  the  case  of  a  policy  on  a  ship,  con- 
taining the  words  *'  lost  oir  not  lost ;"  that  is, 
as  if  the  words  '*  dead  or  not  dead  "  had  been 
inserted  in  the  bet ;  and  held  that  Mr.  Pigot  had 
fairly  lost  his  wager ;  the  marginal  note  being, 
— "  Insured  ought  to  know  whether  the  sh^ 
were  sea-worthy  at  the  time  she  set  out  on  her 
voyage."  6  Burr.  2802.  Such  a  case,  if  bronght 
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into  a  Court  now,  would  certainly  not  he  treat- 
ed with  the  calm  phlegm  wluch  miffht  suit  the 
ca»e  of  a  policy  on  a  ship;  hat  wotdd  clearly  he 
(iismi^sed  as  insulting  to  decency  and  moral 
propriety. 

In  Gooti  V.  Ellhti,  3  T.  R.  697,  which  was 
an  action  on  a  wager  whether  a  certahi  wonum 
had  or  had  not  bought  a  waggon,  Mr.  Justice 
Buller  expressed  his  strong  opinion  against 
the  legality  of  wagers  in  which  the  parties 
have  no  interest.  He  seems  to  have  thought 
them  void,  either  at  Common  Law  or  un- 
der the  statute  14  Geo.  3,  c.  48,  which 
enacts  that  no  insurance  shall  be  made  on 
any  life,  or  other  event,  wherein  the  party  ma- 
king it  shall  have  no  interest,  or  hy  way  af 
gaming  »r  teagering.  Mr.  Justice  Bullffr's 
ar^ment  is,  that  these  words  must  not  be 
strictly  and  literally  construed  to  apply  only  to 
insurances  in  ferm,  that  is,  to policieii  but  that, 
construing  the  act  according  to  its  spirit,  they 
apply  to  every  wager  on  events  in  which  parties 
have  no  interest.  The  other  judges,  however, 
held  a  contrary  opinion ;  and  it  is  now  settled 
that  the  statute  only  applies  to  policies,  and 

.  not  to  wafers ;  and  therefore,  where  a  policy 
was  opened  in  form  as  to  the  ve^tata  quest io  of 
the  sex  of  the  Chevalier  d'Eon,  the  Court  at 
once  decided  it  was  void  within  the  statute,  the 
parties  not  having  any  interest ;  hut  where  the 
anme  point  was  made  the  subject  of  a  bet,  there 
the  Court  held  it  not  affected  by  the  statute, 
but  that  it  was  illegal,  as  tending  to  indecent 
exposure,  and  being  iiyurious  tu  the  feelings  of 
A  third  person.  See  Oa  Costa  v.  Jones,2Covr^. 
729,  Lord  Mansfield  said :  ihts  case,  upon  the 
ttial  of  the  first  cause,  made  a  great  noise  all 
over  Europe ;  and  soon  afterwards,  J  own,  I 

.  was  sorry  that  the  nature  of  the  action  had  not 
been  more  fully  considered.  I  was  sorry  for 
another  thing,  that  the  witnesses  who  were 
tnb|MBuaed  had  not  been  told  they  might  re- 
fuse to  give  evidence  if  they  pleased ;  out  no 
objection  was  made  on  their  behalf  by  the 
counsel  for  the  defendant,  nor  did  any  of 

.  themselves  apply  for  protection^  or  hesitate  to 
answer*  1  have  since  heard  that  many  of  them 
were  confidential  persons,  servants,  and  others 

'  employed  in  the  way  of  their  profession  and 
business.  Had  any  of  them  demurred,  it  would 
have  opened  the  nature  of  the  action:  that 
two  men,  by  laying  a  wager  concerning  a  third 
person,  might  compel  his  physicians,  relations, 
and  servants,  to  disclose. what  they  knew  rela. 
live  to  the  subject  matter  of  that  wager,  would 
have  been  an  alarming  proposition ;  the  bare 
fltating  of  it  would  have  startled.  Ind(^ed  the 
objection  being  put  upon  the  general  crude 
ground  of  the  cause  leading  to  indecent  evi- 
dence, and  not  upon  the  special  nature  of  this 
ease,  did  not  strike  me ;  for  indecency  of  evi- 
dence  is  no  objection  to  \U  being  received, 
where  it  is  necessary  to  the  decision  of  a  civil 
or  criminal  right ;  and  upon  that  ground  we 
ihink  Mr.  Justice  Burnett  did  wrong  in  re- 
jecting the  case  that  came  before  him;  for 
these  the  party  had  received  an  injury :  but  if 
it  had  been  an  action  upon  a  weger,  whether  I 
sucii  a  woman  had  such  a  defect  or  infirmity,  [ 


it  would  have  been  nearly^  the  prcfeol  ctae. 
Indifferent  wagers  upop  indifferent  malten, 
without  interest  to  «itfier  of  the  parties,  are 
certainly  allowed  byihe  law  t>f  this  coiutry, 
in  so  far  as  they  have  not  been  restrained  by 
particular  acts  of  parliament,  and  the  restraints 
proposed  in  particular  cases  support  the  gene- 
ral rnle.  For  where  parliament  interposes  and 
says,  "  Unless  you  have  an  interest  in  such  a 
case,  any  wager  or  insurance  upon  it  shall  be 
void  and  of  no  effect,''  it  implies,  that  in  caaes 
not  specially  prohibited  by  an  act  of  parlia- 
ment, parties  may  wager  or  insure  at  pleasure; 
and  this  species  of  contract  has  in  fact  gone  to 
an  extent  that  is  much  to  be  compluned  of. 
Whether  it  had  not  been  a  better  policy  to  have 
treated  all  wagers  originally  as  gaming  con- 
tracts, andso  have  held  them  void,  is  now  too 
late  to  discuss ;  thev  have  too  long  and  too 
often  been  held  gooa  and  valid  contracts :  but 
notwithstanding  they  have  been  so  generally 
entertained,  there  must  be  a  variety  of  instances 
where  the  voluntary  act  of  two  indifferent  per- 
sons, by  laying  a  wager,  shall  not  be  permitted 
to  form  a  ground  for  an  action  or  a  ludidnl 
proceeding  in  a  court  of  justice.  :Suppose  a 
wager  between  two  people,  that  one  of  them, 
or  a  third  person,  shall  do  a  criminal  act.  To 
go  from  stronger  cases  to  those  that  are  leas 
strong,  *•  I  lav  you  a  wager  you  don't  beat  such 
a  person."  You  lay  that  you  wilL  Such  a 
wsiger  would  be  void,  because  it  is  an  incite- 
ment to  a  breach  of  the  peace.  Suppose  Umc 
the  subject  matter  of  a  wager  were  a  violation 
of  chastity  or  an  immoral  action,  would  a  conrt 
of  justice  try  an  action  ujjon  such  a  wager  ? 
Most  clearly  not ;  because  it  is  an  incitement 
to  immorality.  It  may  be  said  there  are  no  ad- 
iudged  cases ;  but  you  offend,  you  misbehave, 
by  laying  such  a  wager.  To  come  nearer  to 
the  point,  suppose  a  wager  that  affects  the  in- 
terest or  the  feelings  of  a  third  person ;  for  in- 
stance, that  such  a  woman  has  committed  adul- 
tery, would  a  court  of  justice  try  the  adultery  in 
an  action  upon  such  a  wager  ?  Or  a  wager  that 
an  unmarried  woman  has  had  a  bastard ;  would 
you  try  that?  Would  it  be  endured?  Mostcer- 
tunly  not :  because  it  is  not  only  an  injury  to 
a  third  person,  but  it  disturbs  the  peace  of  so- 
ciety; and  in  either  of  these  two  last  cases,  the 
party  to  be  affected  by  it  would  have  a  right  to 
say,  "  How  dare  you  bring  my  name  in  ques- 
tion ?"  If  a  husband  complains  of  adultery,  he 
shall  be  allowed  to  try  it,  oecause  he  is  a  party 
iniured;  so  if  it  be  necessary  to  justice  to  try 
whether  such  a  one  is  a  bastard,  it  ahall  be 
tried.  But  third  persons,  merely  for  the  pur- 
pose of  laving  a  wager,  shall  not  thus  wantonly 
expose  others  to  ridicule,  and  libel  them  nnder 
the  form  of  an  action.  We  then  come  to  the 
present  case,  which  is  shortiy  this : — ^Here  is  a 
person  who  appears  to  all  the  world  to  be  a 
man,  is  stated  upon  the  record  to  be  "  Monsieur 
le  Chevalier  d'Eon ;"  he  acted  in  that  charac- 
ter in  a  variety  of  capacities,  and  has  his  rea- 
sons and  advantages  in  so  appearing.  Shall 
two  indifferent  persons  by  a  wager  between 
themselves,  injure  him  so  as  to  try  in  an  action 
upon  that  wager,  whether  (as  was  said  is  the 
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ttrgnment)  he  is  a  cheat  and  impostor,  or  shew 
.  that  he  is  a  woman,  and  be  allowed  to  subpoena 
all  his  intimate  friends  and  confidential  attend, 
ants,  to  give  evidence  that  will  expose  him  all 
over  Europe  ?  It  is  monstrous  to  state.  It  Is 
a  dlsj^raee  to  judicature ;  and  if  the  Chevalier, 
by  an  application  to  the  Court  or  otherwise, 
had  come  and  S&id,  *'  Here  is  a  villanous  wa^er 
laid  tu  injure  me ;  I  pra^  the  Court,  as  a  third 
person,  whose  interest  it  affects,  to  stop  it/' 
the  Court  would  instantly  have  done  it.  Lord 
Mansfield,  in  the  course  of  his  judgment,  ad- 
verted to  a  decision  of  Lord  HardwicAe,  when 
Chief  Justice  of  the  King's  Bench,  in  the  case 
of  Cojee  V.  Phillips,  Lee's  Reports,  K.  B.  237, 
"Where  the  Court  thought  tiie  proceedings  a 
contempt*  even  though  the  action  were  upon  a 
real  demand,  because  it  had  been  made  an  ill 
use  of ;  and  therefore  ordered  that  the  plaintiff 
and  defendant  and  the  acting  attorney  for  both, 
should  stand  committed  to  answer  upon  inter- 
rogatories, and  that  the  proceeding  m  the  ac- 
tion be  stayed,  and,  for  the  honour  of  the 
Court,  vacated. 

The  principle,  therefore,  now  settled  as  to 
wagers,  is,  that  they  are  innocent  and  capable 
f>f  being  enforced,  provided,  first,  tliey  do  not 
injuriously  affect  third  parties ;  second,  pro- 
Tided  they  are  not  immoral  or  indecent ;  and 
third,  provided  they  are  not  void  as  contrary  to 
public  policy,  and  injurious  to  the  public  at 
Int^e.  As  to  the  first  class,  it  has  been  de- 
cided that  an  action  will  not  lie  on  a  wager, 
whether  an  unmarried  woman  has  had  a  child. 
This  was  decided  by  C.  J.  GiMs,  in  the  case  of 
a  bet,  as  to  the  pregnancy  of  the  famous  Joanna 
Southcott;  and  though  the  counsel  for  the 
plaintiff  urged  that  the  feelings  and  character 
of  that  prophetess  could  not  be  injured  by  the 
trial,  since  she  had  ostentatiously  announced 
that  she  being  a  virgin  was  pregnant  with  a 
male  child,  yet  C.  J.  Gilfbs  would  not  suffer  the 
Court  to  investigate  on  an  idle  wa^er,  whether 
an  unmarried  woman  had,  or  had  not  had  a 
bastard.  Ditchburn  v.  Goldstnith.  4  Camp. 
152. 

In  Eltham  v.  Kingsman,  1  Bam.  &  A.  683, 
the  Court  (without  expressly  determining  the 
point,  which  was  not  necessary)  expressedtheir 
opinion,  that  a  wager  between  two  proprietors 
Of  Flj-by-nights  at  Cheltenham,  that  a  given 
individual  should  go  to  the  Assembly-rooms  in 
the  plaintiff's  fly,  and  no  other,  was  illegal,  as 
subjecting  the  party  to  inconvenience,  and  to 
the  importunities  and  interruptions  of  the  rival 
proprietors;  and  there  can  be  no  doubt  that 
the  principle  applies  to  such  cases  as  those 

?ut  by  Mr.  Justice  Buller  in  Good  v.  Elliott,  3 
'.  R.  697.  There  the  learned  judge  said,  it  is 
not  material  whether,  in  fact,  evidence  be 
jpven  to  disgrace  or  affect  a  third  person;  but 
if,  by  possibility,  that  may  be  the  case,  it  is  an 
objection  to  the  action.  Suppose  evidence  had 
been  offered,  that  a  woman  had  stolen  a  wag- 
gon, would  it  not  have  been  pertinent  to  the 
issue,  suppose  it  were  proved  that  there  was  a 
mistake  in  casting  up  an  account  which  this 
woman  had  settled,  and  by  that  means  the 
waggon  remained  unpaid ;  for  might  it  nut  be 


the  cause  of  another  action  against  her?  sup- 
nose  it  was  proved  that  the  waggon  was  worth 
20/.,  but  bhe  bought  it  for  41.,  when  the  owner 
was  drunk ;  would  not  she  be  disgraced  by  it  ? 
If  a  man  of  high  rank  was  to  sell  a  horse  ac 
Newmarket  to  a  person  just  21  years  of  age, 
for  6000/.,  whatever  the  laws  of  Newmarket 
may  justify,  it  would  not  be  a  pleasant  thing  to 
have  it  discussed  in  a  court  of  justice,  whether 
the  horse  was  worth  more  than  25/.    If  it  ap. 
pear  on  the  record  that  the  bet  is  founded  on 
the  private  transactions,  or  the  interest  of  a 
third  person,  I  think  it  U  void ;  I  take  it  to  be 
agreed  by  all  my  brethren,  that  if  the  wager  . 
concern  the  interest  of  the  public,  or  impute  a 
crime  or  disgrace  to  another  person,  it  is  void, 
and  cannot  be  made  the  subject  of  an  action. 
The  question  then  is,  whether  there  can  be 
any  sound  difference  between  a  wager  throwing 
an  imputation  on  another,  and  a  wager  which 
respects  his  property  only ;  I  can  find  none ; 
but,  on  the  contrary,  I  go  further;  for  I  hold, 
that  though  the  wager  imputes  no  crime  or 
disgrace  to  another,  and  though  it  does  not 
call  in  question  any  pecuniary  interest  of  ano- 
ther, yet  if  it  concerns  the  per s*m  of  another,  no 
action  can  be  maintained  upon  it  ,*  and  therefore, 
I  am  of  opinion,  that  a  bet  on  a  lady's  age,  or 
whether  she  has  a  mole  on  her  face,  is  void. 
No  third  person  has  a  right  to  make  it  a  sub- 
ject of  discussion  in  a  court  of  justice,  whether 
she  passes  herself  in  the  world  as  being  more  in 
the  bloom  of  youth  than  she  reallyis,  or  whether, 
what  is  apparent  in  her  face  to  every  one  who 
sees  her,  is  a  mole  or  a  wart ;  and  yet  these  are 
circumstances  which  cannot,  in  a  court  of  law, 
be  stated  as  an  injury;  for  if  a  man  say  that  a 
^oung  woman  who  passes  for  23  years  of  age 
IS  33,  or  that  she  has  a  wart  in  her  face,  (which 
is  considered  as  a  nasty  thing,)  no  action  will 
lie  for  it.    I  will  put  one  case  more,  which,  if 
it  do  not  appear  too  ludicrous,  perhaps  may  be 
found  to  bear  upon  the   present   question. 
Suppose  a  bet  were  made,  whether  a  young 
lady  squinted  with  her  right  eye  or  her  left  eye; 
shall  it  be  the  subject  of  sober  inquiry  in  a 
court  of  justice,  how  the  or&^ans  of  htfr  eyes 
are  formed,  and  which  of  them  it  is  that  looks 
directly  to  the  object  before  her?    Shall  the 
parties  in  the  action  be  permitted  to  sav,  the 
inquiry  is  no  injury  to  her,  for  every  bouy  sees 
that  she  squints,  and  it  makes  no  difference  to 
her  whether  it  be  one  eye  or  the  other }    No. 
The  answer  is,  you  the  plaintiff  and  defendant 
have  no  right,  by  an  idle  wanton  bet  of  yours, 
to  bring  her  person,  or  even  her  name,  in 
question. 

A  mere  bet  as  to  the  identity  of  an  in- 
dividual, is  not  illegal  on  the  ground  of  ex- 
posing him  to  inconvenience.  Bland  v.  Colleet, 
4  Camp.  157.  In  that  case  the  plaintiff,  the 
defendant,  and  one  Porter,  having  been  at  the 
Newmarket  races,  the  pMntiff  boasted  of  being  - 
acquainted  with  Lord  Kensington,  and  baring 
conversed  with  him  on  the  turf.  Porter  as- 
serted that  the  plaintiff  had  never  spoken  to 
Lord  Kensington  in  his  life.  A  bet  was  talked 
of,  but  none  was  then  laid.  Next  mcrning  the 
parties  again  met,  when  Porter  asked  *'  what 
Z2 
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Mrill  you  now  far  that  you  convened  with  Lord 
Kensin|(ton  ?"  The  plaindff  answered,  "  eighty 
guineas  to  ten."  The  money  was  accordingly 
deposited  in  the  hands  of  the  defendant,  as  a 
stakeholder.  Upon  which  Porter  exclaimed, 
"  now  I  have  you ;  I  have  made  inquiries,  and 
the  person  you  conversed  with  was  Lord 
Kingston,  not  Lord  Kefuington.**  The  plain- 
tiff owned  his  mistake,  hut  said  he  had  been 
imposeil  upon,  and  gave  notice  to  the  defen- 
dant  not  to  pay  over  the  money.  Gibbi,  C.  J. 
aaid,  "  There  is  nothing  illegal  in  the  wager. 
Nor  can  it  be  said  that  the  pomt  was  certain  as 
to  one  party,  and  contingent  as  to  the  other. 
The  plaintiff  relied  on  his  own  observation. 
Porter  on  the  information  he  had  received ; 
the  former  was  the  more  confident  of  the  two, 
and  either  might  have  been  mistaken." 

2nd.  It  is  perfectly  settled,  that  all  wagers 
which  involve  investigations  contrary  to  public 
policy,  or  which  give  the  narties  betting  an 
interest  injurious  to  the  public^  are  incapable 
of  being  enforced.  No  person  has  a  right  by 
a  mere  voluntary  bet,  to  excite  inquiries  con- 
trary to  the  public  interest,  or  even  to  place 
himself  in  the  position  of  having  an  interest 
and  bias  adverse  to  his  duty  as  a  citizen  and 
member  of  society.  During  the  war  in  the 
reign  of  Queen  Ann,  the  frequency  of  wagers 
on  the  event  of  the  war  was  found  so  mischiev- 
ous to  the  public  service,  that  the  7  Ann.  c. 
16,  was  passed .  expressly  to  declare  such  wa* 
gers  illegal.  But  the  act  expired  with  the  war. 
A  wager  between  two  voters,  as  to  the  result 
of  an  election  of  a  Member  of  Parliament,  is 
illegal;  for«  as  Lord  Mantjietd  observed, 
"  from  the  moment  the  wager  is  laid,  both 
parties  are  fettered,  and  laid  under  a  pecuniary 
influence."  Mien  v.  Henrne^  1  T.  R.  59.  So, 
also,  a  wager  as  to  the  amount  of  the  hop  du- 
ties, has  been  held  contrary  to  public  policy. 
Atherftrd  v.  Benrd^  2  T.  R.  610.  Upon  an 
analogous  principle,  the  Court  held  a  wager 
illegal  as  to  an  abstract  question  of  legal  prac- 
tice, in  which  the  parties  had  no  interest,  irif . 
whether  a  party  could  be  held  to  bail  by  spe- 
cial original  for  a  debt  under  40/.  Lord 
EUentwrouifh  said,  "  Courts  of  justice  were 
constituted  for  the  purpose  of  deciding  really 
existing  questions  of  right  between  parties, 
and  ^^  ere  not  bound  tp  answer  whatever  im- 
pertinent questions  persons  thought  proper  to 
ask  them  in  the  shape  of  actions  for.wagers." 

The  most  remarkable  c  ase  decided  oy  the 
Court  on  ihis  principle,  is  that  of  GWtert  v. 
Sir  Murk  Syke»,  16  East,  160,  where  the  plain- 
.  tiff  and  defendant,  conversing  after  dinner,  as 
^  to  the  probability  of  Buonaparte  being  assas- 
sinated, the  plaintiff  agreed  to  give  bir  Mark 
Kk)  guineas  down,  Sir  Mark  agreeing  to  pay 
the  plaintiff  aguinea  a  day  as  long  as  Napoleon 
should  live.  Sir  Mark  Sykes  went  on  paying 
the  guinea  per  day  for  above  two  years  and  a 
half,  and  then  refusing  to  pay  more,  the  plain- 
tiff sued  on  the  waccr.  ITie  jury  appear  to 
have  been  {H^rplexeu  on  what  ground  lo  find  a 
verdict  for  Sir  Mark,  and  they  did  so  on  a 
ground  that  the  bet  was  not  seriously  made  and 
accepted.    When  a  new  trial  was  moved  for 


the  case  was  argued  entirely  on  the  legaCtv  ^r 
illegality  of  the  wager;  and  the  Court  held  it 
illegal,  though  with  considerable  difference  of 
opinion  among  the  Judges,  as  to  the  grounds  of 
their  judgment.  Mr.  Justice  Grote  refused 
the  new  trial,  simply  on  the  ground  that  the 
public  time  had  already  been  sufficiently  wasted 
by  the  case.  Lord  EHenborough^  Mr.  J.  Le 
Bianc,  and  Mr.  J.  Bayley,  held  that  an  action 
could  not  lie  on  such  a  wager.  I^rd  EUen^ 
borourh  expressed  two  grounds  for  his  opinion : 
1st.  That  tne  plaintiff  having  given  himself  an 
interest  in  Napoleon's  life,  by  purchasing  a 
payment  of  365  guineas  during  its  continuance, 
had  placed  himself  in  a  position,  in  case  of  an 
invasion  of  the  country  by  its  f^reat  enemy,  in 
which  no  subject  had  any  right  to  place  him- 
self; and,  2d.,  that  the  bet  ^ave  to  Sir  Mark 
Sykes  an  interest  to  assassinate  Napoleon ; 
and  as  it  had  originated  in  a  conversation  re- 
specting the  probability  of  his  death  by  aasas- 
sioation,  it  was  the  same  thing  aa  a  bet  direcdy 
on  that  event,  which  would  have  been  inde- 
cent, immoral,  and  impolitic.  Le  Biane  and 
Bnytei/t  JJ.,  agreed  in  regarding  the  wager  aa 
contrary  to  morality  and  public  policy. 

Lord  EUenborough,  in  delivering  his  jndg« 
ment,  said  :  "  Wherever  the  tolerating  of  any 
species  of  contract  has  a  tendency  to  produce 
a  public  mischief  or  inconvenience,  such  a 
contract  has  been  held  to  be  voiil.  Jn  addition 
to  the  several  cases  which  have  been  alluded 
to  in  the  argument,  one  more  may  be  men- 
tioned, where  a  contract,  on  account  of  ila 
mischievous  tendencv,  was  held  void ;  that  was 
a  case,  Cule  v.  Gordon,  6  East,  110,  where  a 
note  had  been  given  for  a  certain  sum,  to  in- 
demnify parish  officers  for  the  maintenance  of 
a  bastara  child  ;  and  because  of  the  interest 
which  it  created  in  them  to  be  negligent  of 
their  trust,  and  not  to  take  care  of  the  life  of 
the  infant  committed  to  their  charge,  the  secu- 
rity was  held  void.  This  had  first  been  decided 
before  me,  and  similar  questions  before  mj 
brothers  Heath  and  f^wrance,  and  ihey  each 
of  them  held  the  samcf  opinion.  It  is  therefore 
no  new  principle  in  the  law,  that  if  a  contract 
have  a  tendency  to  a  mischievous  or  pcmi* 
cious  consequence,  it  is  void.  1  am  aware 
thai  in  old  cases,  precedents  of  which  are  to 
be  found  in  Heame*s  Pleader,  actions  have 
been  maintuned  upon  wagers  open  to  an  ot^ 
jection  of  this  sort,  but  not  decided  upon  that 

f  round,  which  was  not  then  adverted  to.  The 
rst  of  these  repoi  ted  is  Andretrs  v.  Henrne^ 
where  the  bet  was  upon  the  life  of  one  who 
was  held  to  be  king  dejure,  and  yet  no  poinl 
was  made  as  to  the  invalidity  of  the  contract 
on  the  ground  of  its  impolicy.  Jonet  v.  Ran* 
daU,  1  Cowper.  17»  37,  was  upon  a  wager,  whe- 
ther a  decree  of  the  Court  of  Chancery  would 
be  reversed  upon  appeal  in  the  House  of 
Lords ;  and  as  that  was  between  parties  having 
no  interest  whatever  in  the  decision;  it  was 
considered  merely  as  an  innocent  wager  ;  but 
Lord  Munx field  then  said,  that  if  it  had  been 
with  one  of  the  Judges  or  Lords  of  Pariiament, 
it  would  have  been  clearly  void,  on  account  of 
its  mischievous  tendency*;  and  yet  the  danger 
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of  loflueiiciiiji;  such  illustrious  persons,  who 
\TQulcl  BOt  prol>ably  mix  at  all  in  the  decision, 
would  be  infinitely  remote ;  but  notwithstand- 
V^f  the  iraproliability  of  any  mischief  in  fact, 
such  a  wa^er  was  deemed  void  on  account  of 
ita  tendency,  upon  general  rules  of  law.  Then 
is  not  the  interest  created  by  this  wager  likely 
te  induce  more  proximately  mischievous  con- 
sequences to  the  public,  than  in  the  other  in- 
stances which  have  been  considered  as  having 
that  tendency  ?  The  mischief  is  the  more  to  be 
regarded  at  a  time  ivheii  it  has  been  announced 
hy  that  enemy,  in  the  preservation  of  whose 
Ikfe  the  plaintiff  has  thus  created  an  interest  to 
himself,  year  after  year,  that  there  is  a  large 
force  collecting  on  the  opposite  coasts,  ready 
to  be  poured  if  to  this  kingdom  i  and  every 
Sunday  the  minds  of  the  subjects  are  kept 
aliv«  to  the  dauf^er  $  and  shall  it  be  allowed 
f  a  subject  to  say,  that  in  case  of  such  an  event 
happening  as  an  invasion  of  the  kingdom  by 
the  Freneh  ruler,  that  the  loss  of  365  guineas 
m  year,  depending  upon  that  life,  would  have 
DO  operation  upon  ms  mind,  when  opposed  to 
the  oill  of  an  active  duty  towards  his  country  ? 
-r-that  the  moral  duties  which  bind  man  to 
man,  are  in  no  hasard  of  being  neglected 
when  put  in  competition  with  iodividuau  inter- 
fstt ;  that  it  is  not  an  object  with  us  to  prevent 
even  the  su8i)iciou,  and  to  repel  from  us 
the  malignant  imputation  that  we  countenance 
ill  any  manner  the  idea  of  assassinating  an 
enemy,  and  thereby  guard  against  any  attempt 
on  his  part  to  retaliate  upon  a  Ufe  most  dear 
to  us  all.  Wagers  of  this  description  have  a 
tendency  to  encourage  these  notions :  I  cannot 
therefore  consider  them  altogether  innoxious. 
The  wager  in  question  arose  out  of  a  conver- 
sation respecting  the  probability  of  Buona- 
parte's assassination,  and  these  parties  were 
not  acting  upon  any  remote  speculation,  where 
one  of  them  thought  that  the  mischief  which 
was  to  destroy  his  life  would  happen  within  an 
hundred  days  from  tliat  time.  It  the  wager  in 
ita  terms  had  been  upon  the  probability  of  a 
persou^s  assassination  within  that  period,  I 
should  not  have  considered  such  a  <^ueation  as 
proper  to  be  tried  in  the  form  ot  a  wager, 
which  went  to  give  any  person  an  interest  in 
the  perpetration  of  so  enormous  an  offence ; 
and  it  matters  little  that  this  consideration  was 
only  an  inducement  to  the  bet  more  in  the 
form  of  an  annuity,  the  very  computation  of 
the  price  of  such  an  annuity,  little  more  than 
three  months'  purchase,  shews  that  they  con- 
templated a  violent  termination  of  the  life. 
Upon  the  whole,  therefore,  not  without  some 
decree  of  doubt  whether  Mr.  Justice  BuUer 
was  not  right  in  saying  that  no  wagers  ought 
to  be  sustained  where  the  parties  have  no  spe- 
cial interest  in  the  subject  matter ;  at  any 
rate,  where  the  subject  matter  of  the  wager 
has  a  tendency  injurious  to  the  interests  of 
mankind,  I  have  no  doubc  in  saying  that  it 
^Night  not  to  be  sustained.'' 

The  Civil  Law  refused  altogether  to  take 
notice  of  ^totuiones  ludicra,  frivolous  and  ludi- 
crous wagers,  as  being  beneath  the  dignity  and 
gravity  of  a  court  of  justice.   Our  law  does  not 


^expressly  adopt  this  principle,  and  does  not 
expressly  prohibit  innocent  wagers,  merely  on 
account  of  the  trifling  and  frivolous  occupation 
they  give  to  courts  of  justice;  therefore  Sir 
James  Mnnsfield  (though  with  considerable 
reluctance),  felt  himself  bound  to  try  a  wager 
of  a  rump  and  dozen,  on  the  important  ques- 
tion whether  the  defendant  was  older  than  the 
plaintiff.  It  appeared  that  the  wager  was  laid 
in  May,  1809,  when  the  plaintiff,  the  defen- 
dant, and  seven  others,  were  dining  together  in 
Furnival's  Inn  Hall.  Nothing  further  was 
done  in  the  business  till  the  8th  of  June  in  the 
following  year;  the  parties  then  meeting  again 
in  the  same-  place,  it  was  resolved  that  each 
should  name  a  friend  for  the  purpose  of  ap- 
pointing a  day  when  the  question  should  be 
decided,  by  the  production  of  the  renters  of 
baptism,  and  of  ordering  a  dinner  at  a  tavern 
for  the  rump  and  dozen.  The  plaintiff  ac- 
cordingly named  Mr.  Hurd,  and  the  defendant 
iilT,  Keene,  who  agreed  in  appointing  the  14th 
of  the  same  month,  and  ordered  a  dinner  on 
that  day  for  the  parties,  and  the  other  gentle 
men  present  when  the  bet  was  lud.  On  the 
day  appouited,  it  was  found  that  the  defen- 
dant was  six  years  older  than  the  plaintiff; 
he  had  notice  of  the  dinner,  but  did  not 
attend.  The  bill,  which  amounted  to  18/., 
was  paid  in  the  first  instance  by  Mr.  Hurd ; 
he  was  repaid,  however,  by  the  plaintiff, 
before  the  action  was  brought.  The  Chief 
Justice  said,  **  I  do  not  judicially  know 
the  meaning  of  a  rump  and  dozen."  This  dif- 
ficulty was  however  soon  removed  by  evidence 
of  witnesses  who  satisfied  the  Court.  Cknm&re, 
J.,  says,  with  the  precision  of  a  great  pleader, 
'*  It  is  neither  uncertain  nor  illegal ;  the  wit- 
ness here  explained  a  rump  and  dozen  to  mean 
a  good  dinner  and  wine,  and  this  is  sufficiently- 
certain."    HuMtey  v.  Cricketi,  3  Camp.  173. 

Judges  will  however  very  properly  postpone 
such  causes  for  the  more  important  busmess 
in  the  cause  paper. 

Where  a  wager  is  laid  on  the  event  of  any 
game,  it  depends  on  the  legality  of  the  game 
whether  the  wager  is  legal  or  not.  Thus  Lord 
Loughborough  struck  out  of  the  paper  a  wager 
as  to  the  mode  of  playing  the  game  of  hazard, 
the  game  being  prohibited  by  various  statutes, 
1  H.  Black. 44,  jSroim  v.  Leeson,  But  a  bet  con- 
cerning the  game  of  backgammon  is  legal,  that 
game  being  legal.  Pope  v.  Si.  Leger,  Salk. 
344.  Horse-races  are  Ulegal,  if  the  sum  run 
for  is  less  than  60/.,  or  if  the  sums  betted  ex- 
ceed 10/.,  though  the  stake  run  for  be  above 
50/.  Therefore,  in  case  the  bets  are  above 
10/.,  or  the  stake  less  than  50/.,  no  action  lies 
on  the  bet ;  but  if  the  sums  betted  are  less 
than  10/.,  and  the  stake  is  above  60/.,  the  wager 
is  perfectly  legal.  M'Cailiiier  v.  ffaden,  2 
Camp.  438;  Clayton  v.  Jennings,  2  Black.  R. 
706;  Johnson  v.  Bonn,  4  Term  R.  1 ;  IBac. 
Ab.  367  ,(7th  edit.).  On  this  principle. 
Lord  Eilenborough  held,  that  an  action  would 
not  lie  on  a  wager  on  a  cock-fight :  "  Cock- 
fighting  must  be  considered  a  barbarous  diver- 
sion, which  ought  not  to  be  encouraged  or 
sanctioned  in  a  court  of  justice."    Swires  v. 
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fFkiiker,  3  Camp.  140 ;  and  Lord  Tenterden, 
in  Ererion  ?.  FurMtnan^  reused  to  try  a  wager 
oa  the  result  of  a  dog-fight.  I  Ry.  &  Moo. 
214. 

It  tnttst  always  he  remembered,  that  when  it 
19  said  an  action  will  not  lie  on  a  wager  or  an 
illegal  game,  as  an  illegal  horse  race,  a  cock- 
fight,  a  game  at  hazard,  it  is  meant  that  a 
Court  will  not  entertain  a  cause  in  which  it 
becomes  necessary  to  go  into  evidence  of  an 
illegal  proceeding,  and  try  the  result  of  the 
horse  face,  the  dog  fight,  Ac. ;  for  it  is  quite 
clear  that  the  Courts  do  not,  and  cannot  refuse 
to  try  actions  for  money  had  and  received, 
brought  to  recover  the  deposits  on  such  wagers, 
by  parties  who  give  notice  to  the  stakeholder 
not  to  pay  them  over,  and  avail  themselves  of 
the  iocui  penitentia^  to  recede  from  an  unlaw- 
ful contract.  The  distinction  between  the  two 
cases  is  obvious.  The  action  to  recover  on  the 

ner,  is  of  course  in  affirmance  of  it ;  and  if 
e  of  an  illegal  nature,  for  immorality,  or 
impolicy,  or  any  of  the  other  grounds  which 
we  have  noticea  before,  it  is  then  clear  that  the 
plaintitf  cannot  recover  on  an  illegal  contract. 
But  the  action  for  money  had  and  received  to 
recover  back  a  deposit,  is  in  disaffirmance  of  the 
illegal  contract,  and  proceeds  on  the  ground  of 
the  non-execution  of  it.  Thus  in  Hartelow  v. 
Jackson,  8  Bam.  &  C.  221,  the  plaintiff  and 
one  Wilcoxon  bad  made  a  match  to  box 
together,  and  had  deposited  20/.  each  in  the 
hands  of  the  defendant  for  their  stakes.  The 
battle  was  fought ;  a  dispute  arose  as  to  the 
winner,  and  referees  were  named,  who  decided 
in  favour  of  the  defendant.  The  plaintiff  still 
insisted  that  he  had  won,  and  befrtrethe  defen- 
dant paid  over  the  money  to  Wilcoxon,  ac- 
cording to  the  award  of  the  arbitrators,  the 
plaintiff  gave  him  notice  to  retain  it.  The 
defendant,  notwithstanding,  paid  it  over  to 
Wilcoxon,  according  to  the  award  of  the  re- 
ferees, and  the  plaintiff  then  sued  him  for 
money  had  and  received  to  his  use.  The 
plaintiff,  at  the  trial,  found  that  it  was  impos- 
sible to  claim  the  whole  40/.,  since  the  boxing 
match  being  illegal,  he  could  not  try  before 
the  Court  the  disputed  question,  whether  he  or 
the  defendant  was  the  winner ;  he  could  not 
claim  on  the  ground  of  having  won  an  illegal 
wager.  He  therefore  confined  his  cisdm  to  the 
20/.  his  own  stake ;  and  he  was  allowed  by  the 
Court  to  recover  it,  on  the  ground  that  the 
wager  being  on  an  illegal  event,  (a  boxing 
match  is  illegal  as  a  breach  of  the  peace,)  he 
had  a  right,  even  after  the  event,  but  before  the 
money  was  paid  over  to  the  winner,  to  aban- 
don the  transaction,  and  to  give  notice  to  the 
stakeholder  to  retain  his  stake  of  20/.;  and  the 
Court  held,  that  although  he  had  claimed  too 
much,  and  given  notice  to  the  stakeholder  to 
retain  the  whole  40/.,  yet  that  the  stakeholder 
was,  at  all  events,  bomid  to  retain  the  plaintiff's 
share.  You  must  observe,  that  if  the  aefendant 
had  actually  paid  over  the  money  to  Wilcoxon 
before  notice  from  the  plaintiff  to  retain  it,  the 
plaintiff  could  not  have  recovered  the  money 
from  Wilcoxon,  for  then  the  rule  in  pari  delicto 
pctiar  eet  coriditio  possedentiM  would  have  ap^ 


plied ;  and  the  plaintiff  could  not  be  allowed  ta 
make  an  illegal  bet,  and  after  taking  the 
chance  of  winning,  then  to  come  on  the  other 

a  to  the  wager,  and  call  upon  him  to  r^ 
money  actually  paid  to  him.  It  would 
not  be  ea  eequo  et  bono,  that  the  plaintiff  should 
in  such  case  recover ;  and  equity  and  conscieoce 
are,  as  you  are  aware,  the  very  foundation  of  the 
claim  in  actions  for  money  had  and  received- 
But,  on  the  other  hand,  it  would  be  the  very 
opposite  of  equity  and  conscience,  to  allow  the 
stakeholder  to  retain  the  money  against  one  of 
the  depositors,  who  chose  to  say  he  would 
abandon  an  illegal  transaction.  The  rule  then 
is  this :  If  the  wager  is  legal,  the  atakehi^er 
holds  the  whole  deposit  for  the  use  of  the  win- 
ner, who  may,  when  the  bet  is  decided,  recover 
it  from  him  as  money  had  and  received  to  his 
use.  But  if  the  wager  \a  illegal,  tiien  either 
party  has  a/oci»  peniteniiiB  to  withdraw  from 
It ;  and  this  continues  even  after  the  wager  w 
decided,  up  to  the  moment  when  the  stake- 
holder pays  over  the  stakes;  and  on  giving' 
notice  to  the  stakeholder,  either  party  may 
recover  back  his  own  stake,  as  money  had  and 
received  to  his  use.  See  the  cases  of  Cotter  ▼. 
Tharland,  5  Term  R.  405 ;  Bater.  Citrtwrigki^ 
7  Price,  640. 

The  above  case  of  Hastelow  v.  Jackean,  8  B. 
&  C.  221,  decided  on  full  argument  by  the 
Court  of  King's  Bench,  has,  I  think,  overroled 
the  cases  oiEgerton  v.  Fur z man,  I  Ry.&Moody» 
214;  and  Kennedy  v.  Gad,  Moody  &  M.  226. 
In  tJiose  cases  Lord  Tenterden,  from  a  very, 
proper  desire  to  save  the  time  of  the  Comt, 
exceeded,  I  think,  his  Jurisdiction  as  a  Judge. 
at  niii  prius,  and  refused  to  try  causes  for. 
money  had  and  received  to  recover  deposits  on 
a  wrestling  match  and  a  dog  fight.  Now,  if 
there  is  a  legal  right  of  action  in  such  caset, 
whidi,  according  to  f/asteiow  v.  Jackson,  and 
the  other  cases,  there  undoubtedly  is,  I  con- 
ceive it  to  be  wholly  illegal  for  the  Judge  to 
refuse  to  try  the  cause.  Mr.  Baron  Garrote^ 
in  the  case  of  Bate  v.  Cartwright,  7  Pricei, 
540,  adopted  the  more  daring,  but  more  con- 
sistent course,  of  actually  nonsuiting  the  plain- 
tiff in  an  action  agsdnst  a  stakeholder  on  a  foot 
race,  on  the  ground  of  the  frivolity  of  the  case, 
and  the  waste  of  public  time.  But  the  Court 
of  Exchequer  set  aside  the  nonsuit.  A  Judge 
at  nisi  prius  can,  I  conceive,  only  look  to  m 
legal  rights  of  the  plaintiff  on  the  record. 
Every  party  having  a  legal  right  of  action,  who 
sets  his  record  down  for  trial  in  a  legal  manncTy 
has  clearly  a  right  to  have  the  decision  o€  » 
Court  upon  his  suit.  The  more  moderate 
course  of  postponing  actions  on  wagers  tUi 
other  business  is  dispatched,  is  by  no  mean» 
free  from  objection,  and  is  obviooaly  an  exer- 
cise of  strong  authority  on  the  part  of  the 
Judge.  But  this  is  the  practice  with  many 
Judges,  and  is  consistent  with  that  genem 
concroul  over  the  order  of  bvsiness,  (at  on 
trying  the  common  Juries  first,  and  the  speciBl 
iories  last,  postponing  causes  of  extraordinavy 
length,)  which  Judges  at  Ml  prlfw  «re  in  mi 
habit  oif  exercising. 
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Wx  deem  it  important  from  time  to  time  to 
gm  a  summary  of  the  most  recent  deci- 
aionB  relating  to  attorneys,  arranged  under 
tbeir  appropriate  heads.  The  following  are 
now  submitted,  in  execution  of  the  plan  of 
tlius  "  posting  up"  the  Law,  in  all  branches 
interesting  to  the  profession. 

ADMISSION. 

Where  an  attorney  has  ^ven  notice  of  his 
intention  to  apply  for  admisaion  on  the  first 
day  of  a  term,  and  it  appears  that  some  of  the 
aeccMary  entries  have  not  been  made,  through 
the  neglect  of  an  agent,  in  due  time  for  that 
term,  out  have  been  made  two  da^s  before  it, 
the  Court  will  allow  him  to  be  admitted  on  Uie 
last  day  of  term,  the  entries  continuing,  aid 
tibe  notices  being  duly  altered. — EMpttnetVoo- 
Mght.  4  Dowl.  274 ;  S.  G.  1 1  L.  O.  61. 

.  AdffiissieQ  of  attorney,  without  a  term's  no- 
tice, under  particular  circumstances,  for  the 
purpose  of  practising  in  New  South  Wales. — 
A#  parte  Hulme,  4  Dowl.  89 ;  S.  C.  10  L.  O. 
477. 

Where  an  attorney  applies  for  admission,  it 
must  be  positively  shewn  that  his  notice  has 
been  regularly  put  up  in  the  King's  Bench 
OAce-^Eat parte  Morgan,  4  Dowl.  296;  S.  C. 
11  L.0.86. 

RX-ADJilSStON. 

A  notice  by  an  attorney,  on  the  last  day  of 
one  term,  to  epply  for  re-admissioa  in  the 
next,  is  not  sufficient,  although  the  notice  re- 
mains up  throughout  the  vacHttun.  Es  parte 
Crou,  4  DowL  18 ;  S.  C.  10  L.  O.  205. 

An  attorney  who  has  given  his  notices  to  ap- 
ply for  re-adnusslon  on  the  last  day  of  one  term, 
cannot  apply  on  those  notices  for  re-adinission 
in  the  next.— ^#  parte  Modey,  4  DowL  69 ; 
S.  C.  10  L.  0.428. 


LIEN. 

By  a  deed  of  »ettiement,  estates  were  con- 
veyed  to  trustees  to  the  use  of  J.  for  his  life, 
remainder  to  such  uses  as  he  should  direct  by 
his  will ;  the  deed  giving  the  usual  powers  for 
^ypointing  new  trustees  in  case  of  death,  &c. 
A„  devised  all  the  real  estates  of  which  he  had 
power  to  dispose,  and  all  his  personalty,  to 
trustees  (whom  he  also  made  his  executors), 
to  sell,  and  invest  the  produce,  and  pay  the 
interest  to  his  widow  durinfi^  her  life,  and 
afterwards  to  stand  possessed  of  the  funds,  in 
trust  for  B,  and  (7.,  share  and  share  alike.  ^. 
died,  leaving  his  widow  surviving.  Two  of  the 
executors  proved  the  will.  The  last  surviving 
tmstee  under  the  settlement  died,  leaving  a 
son,  to  whom,  as  his  heir-atrlaw,  the  legal 
estate  in  the  settled  property  descended,  but 
who  never  was  appomted  a  trustee.  Before 
and  after  die  testator's  deaths  an  attorney  was 


employed  in  business  relating  to  the  settled 
and  devised  estates,  for  which  a  sum  of  money 
ivas  due  to  him ;  and  he  held  the  titie  deeds. 
After  the  testator's  deaths  the  son  of  the  trus- 
tee under  the  settlement,  and  one  of  the  ex- 
ecutors, joined  in  an  application  to  the  Court, 
that  the  attorney  might  account  for  all  sums 
received  by  him  m  respect  of  the  estates,  and 
deliver  up  the  deeds  to  the  trustees  for  the 
said  estates,  on  payment  to  him  of  anything 
that  might  appear  to  be  due  from  them.  The 
other  executor,  and  all  the  parties  beodidayy 
interested,  objected  to  the  application.  The 
Court  refused  to  interpose,  the  rights  of  the 
parties  not  lieing  clear,  and  one  executor  not 
concurring  in  the  motion. — In  re  Buntinfr,  2 
A.  &  E.  476. 

If  a  party  successfully  resists  an  action  by 
an  attorney  plaintiff,  for  costs,  on  the  ground 
of  his  never  having;  been  employed  as  his  at- 
tomev,  he  cannot  afterwards  summarily  com- 
pel the  attorney  to  give  up  documents  which 
have  come  to  his  possession  in  the  course  of 
the  business  for  doing  which  the  action  was 
hrought.— £'jr  parte  Maxwell^  4  Dowl.  87 :  S. 
S.  10  L.  O.  494. 

The  lien  of  an  attorney  is  only  co-extensive 
with  the  rights  of  his  client ;  and  therefore,  a^ 
between  the  plaintiff  and  defendant,  the  Uen 
of  the  plaintiff's  attorney  cannot  affect  the 
right  of  the  defendant.^5im<»n#  v.  Blake,  4 
Dowl.  263. 


TAXATION. 

A  client  is  entitled  to  have  his  attorney's 
bill  taxed,  although  he  may  have  expressed 
his  satisfaction  at  the  bills,  paid  a  sum  on  ac- 
count, and  allowed  four  years  to  elapse  from 
the  delivery  of  the  bills  before  he  applies  for 
an  order  to  tax. — fFMteton  v.  freetim,  4 
Dowl.  3;  S.C.  10  L.  0.221. 

It  is  no  answer  to  an  application  to  tax  an 
attorney's  bill,  that  an  agreement  has  been 
made  that  the  attorney  shall  receive  one-half 
the  proceeds  of  the  smt  carried  on  at  the  in- 
stance of  the  client. — In  re  Maetere,  4  Dowl. 
18;  S.C.  10  L.  0.495. 

llie  Court  has  no  direct  power  to  ref^r  an 
attorney's  bill  for  taxation,  except  under  the 
authority  of  the  2  Geo.  2,  c.  23.  An  attorney 
does  not  waive  his  right  to  object  to  the  juris- 
diction of  the  Court  directly  to  refer  his  bill 
for  taxation,  by  attending  its  taxation  before 
the  Mhster,  on  which,  according  to  the  sta- 
tute, he  would  be  liable  to  pay  the  costs  of 
taxation,  the  client  not  having  given  the  un^ 
dertaking  reanired  by  the  statute,  to  pay  what 
should  have  been  found  due.  He  vml,  how- 
ever, be  liable  to  refund  what  should  have  been 
found  overpaid  on  such  taxation. — Howard  v. 
Groom,  4  Dowl.  21 ;  S.  C.  10  L.  O.  506. 

Where  a  rule  for  the  reriew  of  the  Master's 
taxation  of  an  attorney's  bill  has  been  dis- 
posed  of,  the  Court  will  not  afterwards  enter- 
tain a  motion  impugning  the  bill,  on  the 
ground  of  certain  coar|[es  haviug  been  impro<- 
perly  introduced  into  it  instead  of  the.  cash 
account.    An  attorney  has  a  right  to  intro- 
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dace  Into  hb  Inll^  dtfburaemento  made  b^  him 
for  hb  client*  although  lie  has  no  diflereuoD  as 
to  their  amount,  if  there  is  do  specific  appro- 
priation of  money  paid  by  his  cheat  to  him  to 
such  disbursements. — Harrison  v.  fFard,  4 
D.owl.  o9. 

Where  a  client  has  voluntarily  paid  money 
to  his  attorney,-  pursuant  to  an  af(reement,  in 
itself  void  for  champerty,  the  Court  will  not, 
after  a  lap«e  of  13  years,  interfere  to  compel 
the  attprney  to  refund  or  deliver  his  bill,  un- 
less sufficient  reason  is  shewn  fur  not  makinj^ 
an  earlier  application. — Exparttf  Yeaimun,  4 
Donl304i  S.C.11  L.  0.166. 


PRIVILBGB. 

It  is  sufficient  to  describe  an  attorney  plain- 
tiff, in  the  indorsement  of  a  writ  of  summons, 
as  "  of"  a  particular  place,  without  stating 
him  to  reside  there.  An  attoruey  plaintiff's 
place  of  business  is  the  proper  "  residence " 
of  which  to  describe  him.  SemUe,  that  if  he 
were  described  of  his  private  house,  where  he 
did  not  carry  on  his  business,  it  would  be  suffi- 
cient also.  An  alteration  in  the  order  of  the 
words -of  the  indorsement,  or  tlie  addition  of 
others,  is  immaterial,  if  the  sense  remains  the 
same. — YurHlfy  v.  Jonet,  4  Dowl.  46 ;  S.  C. 
10  L.  O.  526. 

The  circumstance  of  an  attorney  beinj^  a 
burg'ess,  does  not  entitle  him,  in  an  action 
a^^ainst  the  corporation  for  costs,  to  inspect 
Uie  corporate  book's  in  order  to  prove  his  re- 
tainer.— Stevens  v.  Berteick^upon-  'tweedy  Mayw 
of,  4  Dowl.  277 ;  S.  C.  11  L.  0. 100. 


EXAMINATION   IN   THE  LAW  SO- 
CIETY  OF  UPFER  CANADA. 


It  may  interest  our  readers  to  observe  the 

improvements  "which  are  taking  place  in 
the  British  Colonies,  in  regard  to  the  Ex- 
amination of  Lawyers,  previously  to  their 
being  admitted  to  practise.  The  following 
Rule  was  made  in  Trinity  Term  1831,  by 
the  Benchers  of  the  Law  Society  of  Upper 
Canada,  with  the  approbation  of  the  Judges 
of  the  Province. 

Whereas,  the  present  state  of  the  province 
affords  the  means  of  obtaining;  that  education 
which  is  necessary  to  the  liberal  study  and 
practice  of  the  profession  of  the  law,  and 
which  will  secure  to  the  province  a  learned  and 
honorable  body  to  assist  their  fellow-subjects 
as  occasion  may  reouire,  and  to  support  and 
maintain  the  constitution  of  the  province, 
which  valuable  objects  the  Law  Society  of  Up- 
per Canada  was  expressly  formed  to  secure. 

By  the  Benchers  of  the  Law  Society  of  Up- 
per Canada  in  Convocation,  with  the  approba- 
tion of  the  Judges  of  the  Province,  as  Visitors 
of  the  said  Society,  it  is  ordained— 

"That  from  and  after  Mkhaolmas  Term 


best,  no.  person  shall  be  admitted-  on  Hm 
Bpoks  of  the  Society  as  a  Stodent-at-Law,  or 
be  called  to  the  Bar,  unless  he  diall  be.  pro-, 
sented  to  the  Convoc*ation  by  some  Barrister, 
and  shall  be  found,  upan  fuU  and  strlcl^eia* 
mination  in  open  Convocation  by  the  Benchers 
then  present,  to  be  by  habits,  character,  aud 
education,  duly  qualified  to  be  admitted  on  the 
books  as  a  Student-at-Law,  or  to  be  called  ta 
the  Bar  respectively,  as  the  case  may  be  $  pro- 
vided always,  that  such  presentation  shaU  be 
bv  an  instrument  in  writing.  And  provided 
also,  that  no  person  shall  be  so  presented  or 
examined,  unless  notice  in  writing  containing' 
the  name,  addition,  and  family  residence  cif 
such  person,  shall  have  been  given-  ia  4)peo 
Convocation  in  the  Term  nexi  imaiediately 
preceding  that  in  which  hs  shall  be  so  pr^ 
sented,  stating  that  such  penon  would  be  pr»> 
sented  for  examination :  and  provided  also^ 
that  no  person,  however  w^  qualified,  shall 
be  called  to  the  Bar,  so  long  as  be  shall  re- 
main under  articles  of  clerkship  of  any  kind 
to  any  person  or  persons  whomsoever.'' 

[Passed  2d  July,  1831 ;  approved  >9lh  Nor. 
1831.] 

The  following  are  extracts  fiotn  various 
Rules  of  the  Society,  applicable  to  .the  sub- 
ject of  exapiination  : 

Ordered — <*That,  in  conducting  examina' 
tions  of  persons  on  their  admission  or  call,  m> 
ouestioiis  be  asked  of  the  Candidates,  except  • 
through  Mr.  Treasurer,  or  by  such  of  the 
Benchers  as  he  shall  name  to  conduct  the  es-» 
amination. 

"That  the  examination  for  admission  into 
the  Society,  had  under  the  Rule  of  Trinity 
Term,  1  &  2  William  4.  c.  12,  and  piused  by 
the  Convocation,  as  sufficient  to  entitle  the 
Candidates  to  their  admission  respectively, 
be  divided  into  three  classes  or  orders,  to  be 
denominated  respectively,  junior  class,  senior 
class,  and  optimes. 

<*  That  Candidates  for  the  class  of  optimes 
shall  be  subject  to  an  examination  in  the  fol- 
lowing branches  of  learning ;  that  is  to  say, 
in  the  English,  Latin,  and  Greek  Languages  \ 
in  Geometry,  Algebra,  Moral  Philosophy, 
Metaphysics,  Rhetoric  and  the  Belles  Lettrn, 
Geography,  Astronomy,  and  History. 

"  That  the  Candidates  for  the  senior  dass 
shall  be  subject  to  an  examination  in  the  fol- 
lowing branches  of  learuing;  that  is  to  say, 
in  the  English  and  Latin  Languages,  Qeome- 
try.  Algebra,  Moral  Philosophy,  or  the  Greek 
Language;  in  Geography,  AjBtronomy,  and 
History. 

'*That  Candidates  for  the  junior  class  shall 
be  subject  to  an  examination  in  the  following 
brandies  of  learning*;  that  is  to  sav,  in  the 
English  and  Latin  Languages,  in  Mathematics, 
and  Geography  or  History. 

*'  That  the  class  or  order  of  the  examination 
passed  by  each  candidate  for  admission,  be 
stated  in  his  Certificate  of  Admission. 

"That  Students  of  the  Society,  Candidates 
for  a  call  to  the  degree  of  BarristeivjaJinv,' 
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t^kfXL  be  Bttbjeel  to  an  exmmiDatton  Umnar  to 
tlMt  puled  on  admisfiion,  and,  mdreover,  to 
MA  examination  in  the  Principles  of  the  Law 
iif  England,  in  the  science  of  Spedal  Plead- 
inn^ft  the  Law  of  Evidence,  the  Law  relative  to 
Trialii  at  Nibi  Priiis,  and  the  Practice  of  the 
Courts. 

**  That  every  Candidate  for  admission  shall, 
some  convenient  time  previous  to  ihe  exami- 
nation day  on  which  he  desires  to  be  exa- 
mined, report  himself  to,  and  deposit  mth, 
the  Treasurer  at  Osgoode  HaU,  the  Dresenta- 
tion,  and  the  amount  of  fees  payable  on  ad- 
mission, together  with  his  petition  for  admis<. 
sibn,  in  which  his  christian  and  surname  shall  be 
aec  forth  at  lenf^th,  and  which,  in  addition  to 
the  ordinary  undertaking  to  submit  and  con- 
form himself  to  the  rules  and  re|(ulations  of 
the  Society,  shaU  contain  a  statement  of  his 
affe,  the  university,  collie,  school,  or  other 
place  at  which  he  received  his  education, 
branches  of  leamingr  in  which  he  was  in- 
stnicted,  and  the  books  read  in  the  course  of 
each  instmctton. 

^  That  the  Treasurer  shall,  at  the  next  exa- 
mination day  after  receiving;  such  petition,  de- 
posit the  presentation  (if  the  same  shall  have 
licen  received  by  him  one  whole  day  exclusive 
previous  to  such  examination  day),  and  make 
a  report  thereupon  in  writing  to  the  Convoca- 
tion, stating  the  day  of  the  preceding  term  on 
vluch  notice  of  presentation  had  been  given 
for  snch  Candidate ;  and  whether  there  exists^ 
to  bis  knowledge,  any  objection  to  the  admis- 
SH»n  of  such  Candidate;  to  which  report  he 
shall  append  such  Candidate's  petition  and 
presentation. 

^'That  everv  Student  of  this  Society,  Can- 
didate for  a  etui  to  the  depee  of  Barrister-at- 
Law,  shall,  some  convenient  time  previous  to 
the  examination  day  on  which  he  desires  to  be 
examined,  report  himself  to,  and  deposit  with, 
the  Treasurer  at  Osgoode  Hall,  his  presenta- 
tion and  bond,  and  the  amount  of  fees  pi^- 
alile  on  being  called  to  the  Bar,  together  with 
his  petition,  which  shall  contain  a  statement 
of  his  being  under  no  articles  of  clerkship  of 
any  kind  whatsoever,  of  his  age,  the  names 
of  the  persons  under  whose  superintendence 
he  received  his  professional  education,  the 
tiraaches  of  general  learning  pursued  by  him 
since  his  admission  into  the  Society,  and  the 
works  read  by  him  in  the  course  of  that  pur- 
stut  I  the  branches  of  the  law  which  he  parti- 
cularly studied,  and  the  books  read  in  the 
coorae  of  that  study. 

'"  Hiat  the  Treasurer  shall,  at  the  next  exa- 
mination day  after  receiving  such  petition, 
presentation,  bond,  and  deposit  (if  tne  same 
ahaU  have  been  received  by  him  one  whole  day 
exclusive  previous  to  such  examination  day), 
make  a  report  thereupon,  in  writing,  to  the 
Convocation,  stating  the  day  of  the  preceding 
term  on  which  notice  bad  been  given  for  such 
Candidate,  the  day  of  the  admission  of  such 
Candidate  into  tlie  Society,  the  class  of  the 
examination  passed  by  such  Candidate  at  the 
time  of  his  admission,  the  Terms  kept  by  such 
Candidate,  imder  the  rule  of  Hilary  Term,  8 


Oeo.  4,  c.  1 1  and  whether  there  exists,  to  hia 

knowledge,  any  objection  to  the  call  of  such 
Candidate ;  to  which  report  he  shall  append 
such  Candidate's  petition  and  presentation, 
together  with  the  petition  for^nd  the  presen- 
tation on,  such  Candidate's  admission  into  the 
Society." 


LEGAL  OBITUARY,  1835. 


January.,  .     . 

At  Dorchester,  Thomas  Gould  Read,  So- 
licitor. 

11.  Sir  William  Elias  Taunton,  one  of  the 
Judges  of  the  Court  of  King's  Bench.  Ste 
Memoir,  9  L.  O.  241. 

26.  George  Jackson,  Es<f.,  one  of  the  Sworn 
Clerks  of  the  Court  of  Chancery,  in  which 
branch  he  practised  for  more  than  40  years. 
He  died  at  his  residence  in  HertforcUhire, 
aged  65, 

The  Hon.  Philip  Henry  AbboU,  Barrister  at 
Law.,  M.  A.,  second  son  of  the  late  Lord 
Colchester. 

February. 

22.  Thomas  Wyae,  a  Solicitor,  of  Kingsbridge.  • 

24.  William  ftfackworth  Praed,  Esq.,  Serjeant 
at  Law,  late  Chairman  of  the  Audit  Officer- 
Somerset  House. 

Thomas  Stafford,  of  Lincoln's  Inn  Fields, 
Solicitor.     . 

Mtrck. 

25.  Philip  Tattersall,  Esq.,  of  the  Middle  Tem- 
ple. Barrister  at  law. 

30.  Thomas  Pottenger  Westcote,  Esq.,  Barris- 
ter at  Law,  and  late  Attorney  General  for 
Newfoundlands 

Jprli. 

6.  Zachary  Turner,  of  Exeter,  Solicitor  and 
Proctor. 

14.  John  Carpenter  Croker,  of  Tavbtock, 
Solicitor. 

15.  Charles  Edward  Dodd,  Esq ,  of  the  Inner 
Tempi ie.  Barrister  at  Law,  one  of  the  Lec- 
turers at  the  Incorporated  Law  Society. 

June. 

24.  John  Wmg,  Solicitor  and  Town  Qerk 
of  Wisbeach. 

Juiy. 

18  Lewis  Allsop  Lowdham,  Solicitor  to  His 
Majesty's  Duchvof  Cornwall,  and  Secretary 
of  Lunatics  to  tne  Lords  Commissioners  for 
the  Custodv  of  the  Great  Seal. 

21.  Richard  Bowsher,  Solicitor,  Bath. 
T.  Timbrell,  Solicitor,  of  Trowbridge. 

23.  Thomas  Davis,  of  Abergavenny,  Solicitor, 
aged  54. 

28.  Samuel  Alston,  Solicitor,  of  Leicester. 

Auguii. 

13.  John  Wastie,  D.  C.  L.  Recorder  of  Oxford. 
He  was  formerly  known  as  John  Ingram 
Lockhart,  M.  P.  for  the  Citv  of  Oxford.  He 
was  called  to  the  Bar  by  the  Hon.  Society 

^    of  Lincoln's  Inn,  June  14, 1790. 
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23.  Geo.  Thackrah  Lambert,  of  Bedford  Row» 

Solicitor,  aged  50. 
30.  Thomas  Nelson  Fickerinfr,  Chief  Clerk  and 

Secretary  of  the  East  London  Water  Woriu 

Company. 
Baker  JohnlSellon,  Esq.,  B.  C.  L.,  Serjeant  at 

Law,  one    of  the  Magistrates   at  Hattoa 

Garden  Police  Office. 

S^ptcmbgr, 
Samuel  Comyn,  Esq.,  of  the  Middle  Temple, 

Special  Pleader,  late  Recorder  of  Rochester. 
John  Evered,  Esq.,  of  Bridgwater,  Barrister 

at  Law. 

October. 

Robert  Barbor,  of  Fetter  Lane^  Solicitor.    He 
held  the  Office  of  Receiver  of  the  Charter 
House  for  46  years. 
28.  James  Randolph,  of  Bath,  Solicitor. 

Henry  Tripp,  Esq.,  Bencher  of  the  Middle 
Temple. 

November. 

12.  James  Raymond,  Esq.,  Bencher  of  the 
Middle  Temple. 

12.  A.  C.  Orme,  of  King's  Bench  Walk,  Tem- 
ple, Solicitor. 

15.  Alexander  Mac  Dougall,  late  of  Parlia- 
ment Street,  Solicitor. 

20.  Bury  Hutchinson,  Solicitor,  of  Rossell 

Square,  Clerk  of  the  Distillers'  Com- 
pany, 

W^.  B.  Sheen,  of  Wallinj^ord,  Senator. 

Cecil  Becke,  DcvoBshue  Street,  Queen 
Square,  Solicitor. 

Richard  Whitcombe,  Esq.,  Barrister,  of 
the  South  Welsh  Circuit. 

Stephen  Williams,  Esq.,  Barrister,  of  the 
Western  Circuit. 

John  Pemberton  HeywoodjEsq.,  of  Wake- 
field, Barrister. 

Thomas  Waterbouse  Kaye,  Esq.,  Barris- 
ter, of  the  Middle  Temple. 

21.  Peter  Wm.  Henry  Hicks,  of  Northampton, 

Solicitor. 
John  Percy  Sarel,  Esq.,  Barrister,  of  the 
Inner  Temple. 

December. 
John  Bentley,  of  the  Middle  Temple,  So-' 

licitor. 
T.  C.  Gwinnell,  of  Worcester,  Solicitor, 
and  one  of  the  Coroners  of  the  City. 
19.  Wm.  Morley,  Solicitor,  of  Peterborough. 


LEGAL  CHRONOLOGY  of  1835. 


Jan.  27.  Mr.  Justice  Coleridge  was  sworn 
into  office  as  one  of  the  Judges  of  the 
Court  of  King's  Bench,  on  the  death  of 
Mr.  Justice  Taunton. 

Mr«  Serjeant  Atcherley  appointed  At- 
torney General  of  Lancaster  and  Dur- 
ham, in  the  place  of  Sir  Frederick 
Pollock. 


Feb,  A  new  regnktioa  made  at  the  Inner 
and  Middle  Temple,  for  calling  perwMw 
at  the  age  of  23  to  the  Bar,  after  keep- 
ing twelve  terms ;  the  period  being  thus 
reduced  from  five  to  three  years.  The 
other  Inns  of  Court,  as  we  are  informed, 
have  not  yet  made  any  alteration  in  this 
respect. 

Sir  Charles  Wetherell  i^pointed  Tem- 
poral Chancellor  of  the  Coninty  FalatiAe 
of  Durham* 

24.  Parliament  opened  by  the  King  in 
person.  See  extract  from  His  Majesty's 
Speech  on  Law  Reform,  9  L.  O.  350. 

Leave  given  to  bring  in  the  following^ 
Bills  in  the  House  of  Commons  :  Execu- 
tion of  Crkninals  at  Chester ;  Alxdishing 
Imprisonment  for  Debt ;  Enfranchisement 
of  Copyholds ;  Law  of  Wills ;  Law  of 
Executors ;  Law  of  Tenure  ;  Law  of  Es- 
cheats; Ecclesiastical  Courts;  Jurisdic- 
tion  over  Tidies ;  Dissenters'  Marriages; 
Ccnnmutation  df  Tithes ;  Poor  Law 
Amendment  Act;  Prisonen*  Counsel ;- 
Capital  Punishments. 
March.  The  following  BiOs  were  brought 
into  the  House  of  Lords :  Residence  of 
Clergy;  Pluralities  Prevention;  Oaths 
Abolition;  Contempts  in  Equity  (Ire- 
land) ;  InJhnts*  Property  (Ireland). 

Leave  given  to  bring  into  the  HoYse* 
of  Commons  the  following  Bills :  Illegal 
Securities;  Law  of  Libel;  Bankruptcy 
Funds;  Registration  of  Births,  &c,; 
Highways ;  Registration  of  Voters;  Cler- 
gy Discipline. 

20.  Royal  Assent  given  to  Cheater- 
Criminals  Execution  BiU. 
April  3.  New  order  of  the  House  of  Lords 
for  Taxation  of  C^sts  on  Appeals  and 
Writs  of  Error. 

8.  Sir  Robert  Peel  and  the  other  Mi- 
nisters, with  Lord  Chancellor  Lyndhusst. 
and  Sir  F.  Pollock  (Attorney  G^eral) 
and  Sir  W.  FoUett  (Solicitor  General), 
tendered  ^eir  resignations  to  his  Ma- 
jesty, in  consequence  of  repeated  majori- 
ties against  them  on  the  question  of  ap- 
propriating the  supposed  surplus  of  the 
Irish  Church  Revenues.  Sir  Edward 
Sugden,  the  Chancellor  of  Ireland,  also 
resigned  his  office. 

Sir  John  Campbell  re-appointed  At- 
torney General,  and  Mr.  Rolfe,  Solicitor 
Ckneral. 

Lord  Plunkett  re-appointed  Lord  Chan* 
cellor  of  Irehind. 

Sir  C.  C.  Pepys,  Sir  L.  Shadwell,  and 
Sir  J.  B.  Boeanquet,  were  fippdnted 
Lords  Commissioners  of  the  Ghr^t  Seal. 
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The  County  Coxtmen  Bill  ordered  to 
be  brought  in. 

New  Order  in  the  Exchequer,  as  to 
Cases  in  the  Special  Paper  for  Argument. 
May.  The  Limitation  of  Polla  Bill  brought 
in. 

A  regulation  was  made  at  (jray's  Inn» 
similar  to  that  of  the  other  Inns,  by 
which  no  attorney  or  solicitor  can  be 
admitted  as  a  member,  except  for  the- 
purpose  of  holding  chambers. 
Jtme,  The  foUowing  Bills  brought  in :  Law 
of  Patents;  Marriages  legalizing;  Mu- 
nicipal  Corporations ;  Bribery  •  at  Elec* 
tions. 

24«  Orders  of  Council  for  holding  the 
Wiltshire  Assizes  alternately  at  Salisbury 
and  Devizes ;  and  the  Lancashire  Assizes 
both  at  Lancaster  and  Liverpool  in  the 
same  circuit 

The  foUowing  Bills  brought  in  :  Edu- 
cation and  Chwties ;  Landed  Securities 
in  Ireland;  Lunatic  Act  Continuance; 
Certiorari ;  Church  of  Ireland  ;  Election 
Expenses  and  Qualification ;  Quare  im- 
pedit;  Prisons  Regulation. 

Report  of  Commissioners  of  Fees  pre- 
vented to  Parliament,  recommending  a 
Conaolidalaon  of  the  Common  Law  Of- 
fices. 
Jmfy.  The  Commisnoners'  Report  on  the 
Consolidation  of  the  Statute  Law  pre- 
eented. 

30.  The  Royal  Assent  was  given  to 
the  following  Bills :  Ptoperty  in  Infimts 
(Ireland) ;  Contempts  in  Equity  (Ire- 
land) ;  Turnpike  Act  Amendment. 

August.  The  Abolition  of  Useless  Offices 
Bill,  the  Publication  of  Lectures  Bill^ 
and  Tithes  Recovery  Bill,  brought  in. 

21.  The  Royal  Assent  given  to  the 
following  Bills :  Certiorari ;  London  Small 
Debts;  Bankruptcy  Fund;  Chancery 
Offices  Improvement ;  Ecclesiastical  Re- 
venues ;  Lunatic  Acts  Continuance ;  She* 
rifls'  Declaration ;  Loan  Societies. 

25.  Polls  at  Elections;  Prison  Regu- 
lationa. 

31.  Clerk  of  Crown;  Illegal  Securi- 
ties; Insolvent  Omrts;  Marriage  Act 
Amendment;  Highways;  Turnpike  Act 
ContinQance. 

Sept.  9.  Municipal  Corporations;  Stamps 
and  Taxes;  Tithes  Recovery;  Tithe  on 
Turnips;  Cruelty  to  Animals;  Work- 
hoDse  Property;  Publication  of  Lectures; 
Oaths  Abolition. 

10.  Capital  Punishments ;  Abolishing 
Useless  Offices ;  Letters  Patent. 
Parliament  prorogued. 


November,  A  Course  of  Law  Lectures  com- 
menced at  King's  College  by  Mr.  Pres* 
ton ;  at  the  London  University,  by  Mr. 
Lumleyj  at  the  Incorporated  Law  So- 
ciety, by  Mr.  Wilde,  Mr.  Jardine,  and 
Mr.  E.  J.  Uoyd. 


BARRISTERS  CALLED, 
Hikry  T^^m,  1836. 

UMCOLM's    IN2f. 

James  Dennis,  Esq. 
George  Bowes  Watson,  Esq. 
Thos.  Wyatt  Gunning,  Esq. 
George  Farren,jun.  ^sq. 
Walter  Wrolteslev,  Esq. 
Robert  Hepburn  Murray,  £s<^ 
John  Gordon,  Esq. 

INNER  TBMPLB. 

Wm.  Andrew  Fane  Di  Sails,  Esq. 
John  Rogers,  iun.,  Esq. 
Edwin  John  James,  Esq. 
Charles  Romilly,  Esq. 
Wm.  Henry  Walton,  Btq. 
Henry  Barry  Dom?ile,  Esq. 
Edward  Birt  Acton,  Esq. 
Francis  Moore,  Esq. 
Barnes  Peacock,  Esq. 
Wm.  Wyllys  Mackeson,  Esq. 

MIDDLE    TEMPLE. 

John  Marshall,  Esq. 
George  William  Lyon,  Eso. 
John  Henry  Tremonture,  Esq. 
Vesey  Thomas  Davraon,  Esq. 
Frederic  Edwards,  Esq. 
Roben  Chaloner,  Esq. 
Henry  Smvth,  Esq. 
Peter  Le  Neve  Foster,  Esq. 
William  George  Canopbell,  Esq. 
George  Goldsmith,  Esq. 
John  Venn  Prior,  Esq. 
Alfred  Cheeke,  Esq. 
George  Elliott  Clarke,  &q. 

obat's  inn. 

Thos.  Da?is  Bayly,  Esq. 
William  Hastier,  Esq. 
Samuel  Francis  Bilton,  Esq. 
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ATTORNEYS  TO  BB  ADMITTED. 
King's  Bench. 

BA8TER  TBBMy   1826. 

Clerks*  Names.  To  whm  articM. 

Allen,  Thomas,  Welsh  Pool,  Mootsroioery.  Francis  Allen,  same  place. 

Anderson,    Robert   Alexander,   Cirencester,  Joseph  Randolph  Mailings,  same  place. 

Gloucester. 

Anderson.  John  Henry,  19,  Chester  Place,  Arthur  Greville,  31,  Sun  Court,  ComhilL 

Lambeth. 

Andrews,  Thomas,  21,  New  Street,  Bedford  Chas.  Hellinffs,  Bath,  deceased;  assigned  Co 

Square.  Robert  Hawkins  Hellings,  Bath. 

Arnold,  Luke,  the  younifer,  BristoL  Meshach  Brittan,  same  place. 

Asprey,  Frederick,  28,  Carey  Street.  Thomas  Gamlen,  7,  Fumival's  Inn. 

Atkinson,  John  Goldsmith,  Norwich.  Augustus  Adolphus  Hamilton  Beckwith, 

place. 

Badger,  Josroh,  Rotherham,  York.  Thomas  Badger,  same  place. 

Barber,  William  Henry,  Tonbridge,  Kent.  \^liam  Scoones,  same  place. 

Barnforth,  Joseph,  the  younger,  Rotherham,    Joseph  Wheatley,  same  place,  deceaaed  i  as- 

York.  signed  to  Wm.  Fretwell  Hoyle,  same  ^ce. 

Barrow,  John  Barnes,  55,  Red  Lion  Street,    John  Barnes,  St.  Helen's,  Lattcii«tfer;  assigned 

ClerkenwelL    •  to  John  Ansdell,  St.  Helen's,  aforesaid. 

Battye,    John,    the   younger,   Huddersfield,    John  Battye,  the  elder,  same  place ;  assigned 

York.  to  John  Atkinson,  Leeds. 

Bennett,  Robert,  17«  Carey  Street,  Chancery    Thomas  Heslop,    Manchester  i    assigned  to 

Lane.  £d\irard  Bennett,  same  place ;  and  by  him 

assigned  to    John  Abbott,    10,  Chariotte 
Street,  Bloomsbury. 
Berrey,  Percival,  27»  Weston  Street,  Pentoo.    Robert  Roscoe,  King's  Bench  Walki  assigned 

ville.  to  James  Turner,  same  place. 

Beswick,  George,  Hyde,  County  Chester.  Joseph  Hibbert,  same  place. 

Blake,    James  Joseph,    179,    Great   Surrey    Jos.  Blake,  late  of  19, Essex  Street,  deceased; 

Street.  assigned  to  Edward  Mantle,  of  179,  Great 

Surrey  Street. 
Bond,  Thomas,  Whitby,  Y4>rk.  Edwin  Wm.  Serjeant,  Manchester «  assigned 

to  Mark  Lambert  Jobling,  Newcastle 


Tyne;  and  by  him  assigned  to  Henry  J 
Cher,  Whitby. 

Bond.  Edward,  26.  Spring  Field  Place,  Leeds.    Henry  Young.  56,  Lincoln's  Inn  Fields. 

Bower,  Frederick  Napier,  14,  New  Ormond  Nicholas  Broadmead,  Langport,  Somerset ; 
Street.  now  with  John  Wilson,  Esq.,  Gray's  Inn 

^    ^^  Square,  Barrister  at  Law. 

Bradley,  Henry,  36,  Bloomsbury  Square.  John  Bridges,  23,  Red  Lion  Square. 

Brook,  Henry,  Doncaster.  Edward  Richardson,  Wetherby,  deceased  i  «- 

signed  to  George  Upton,  same  place  i  by 
him  assigned  to  Edward  Sheardo\?n,  Don- 
caster. 

Bullen,  Henry,  12,  Fumival's  Inn.  Thomas  Bullen,  late  of  Kelvetlon,  co.  Es- 

sex, deceased ;  assign^  to  Corbet  Wood* 
ward,  12,  Fumival's  Inn. 

Burrottghes.  Randall  EUisr  6,  Hunter  Street,    John  Ward,  1 ,  John  Street,  Bedford  Row- 
Brunswick  Square. 

Burrup,  Thomas,  Bow  Church  Yard.  Robert  Anth.  Atkinson,  Newcastle-upoa-T^ne. 

Bury,  George,  Ripon,  York.  John  Howard,  same  place. 

Calthorp,  James,  107^  ArUngton  Place,  Is-  Jol^n  James  Coulton,  King's  Lynn,  Norfolk ; 
lington.  assigned  to  Jas.  Burton,  3,  Queen  Square ; 

assifj^ned  to  John  Johnson,  Quality  Court,  and 
by  him  assigned  to  Thos.  Roberson,  Oxford. 

Gapimr,  Geo.  Plant,  43,  Newgate  Street.  Andrew  M'Clure,  Nantwich,  Chester. 

Chalk,  Charles,  6,  Dowgate  Hill.  Fras.  Freeman,  Brighton ;  assigned  to  Tlios. 

Hilton  Bothamley,  Coleman  street. 

Cook,  John,  Scarborough.  Arthur  Levitt,  Kingston-upon-Hull 
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Cooper»  Willtam,  Kiu^ston-upon-HuU.  Samud  Scholelield  (now  Samuel  Lightfoot), 

same  place. 
Cottingbam,  John  Gregory,  Derby.  William  £aton  Moiuley,  Derby. 

Cowley,  George  Molini,  Nottingham.  John  Wadsworth,  same  place. 

Cox,  Alfred,  Honiton,  Devon.  Robert  Henry  Aberdein,  Honitoni  assigned  to 

John  Melhuish,  s&me  place. 
Cmttwell,  Wilson  Clement,  24,  River  Street,     Thomas  Macaulay  Crattwell,  Bath. 

Clerkenwell. 
Dees,  Roht.  Richardiion.  2,  Ely  Place.  Henry  Ingledew,  Newcastle-upon-Tyne. 

Depree,  Charles  Templer.  No.  5,  Foundling    William  Henry  Crosse,  27,  Surrey  St.  Strand; 
Terrace,  Gray*s  Inn  Road.  assigned  to  Jas.  Templer,  23,  Great  Tower 

Street. 
Dickinson,  Sebastian  Stewart,  Southampton    Edward  Foss^  30,  Essex  Street,  Strand.j 

Row,  Russell  Square. 
Dodd,  Edmund  Jame«,  Cambridge.  Charles  Best,  Evesham ;  assigned  to  FranQia 

John  Gunning,  Cambridge. 
Dodd,  Charles  Arthur,  North  Terrace,  Cam-    John  Teesdale,  Fenchurch  Street, 
berwell. 

Edwards,  Thomas,  5,  Gloucester  Buildings,    ThomasDitchburn,  28,  Broad  Street  Buildings  i 
Walworth.  assigned  to  John  Duttou  Price,  2,  Liucom'a 

Inn  Fields. 
Edwards,  Walter  Fawkes,  Halifax.  Michael  Stocks,  the  younger,  Hali&x. 

Falcon,  Charles,  Liverpool.  William  Wybergh  How,  Shrewsbury.  * 

Fenwick,  Henry  William,  66,  Newman  street.     Christopher  Fenwick,  Newcastle-upon-Tvne. 
Fisher,  Richard   James,  10,   King's   Bench    Robert  Fi<her,  sen.  xVewport,  Salop;  assigned 

Walk.  to  Henry  Diggory  Warter,  I ,  Carey  Street. 

Fit2hardinge,  Win.  George  Augustus,  Field-    Thomas  Clarke,  Craven  Street. 

hoaae,  St.  John's,  Fulbam. 
Force,  Edwin,  5,  Stone  Buildings.  William  Richard  Bishop,  Exeter ;  assigned  to 

William  Harris,  6,  Stone  Buildings. 
Ford,  Henry,  6,  Tokeuhouse  Yard.  William  Rawstone,  Preston,  Lancaster;  as-. 

signed  to  Christopher  Willis,  Tok?nhouse  Yd, 
Frere,  Bartle  John  Laurie,  45,  Bedford  Square.     George  Frere,  Lincoln's  Inn. 
Freeland,  Wm.  Bennett,  20,  Great  Surrey  St.     James  Bennett  Freeland,  Chichester. 

Oalliers,  Thomas,  Pool  End,  near  Ledbury,    William  Homes,  of  same  place. 

Hereford. 
Garland,  George,  Worcester.  William  Smith,  late  of  Worcester;  assigned  to 

Thomas  Parker,  Worcester. 
Gibbon,  Edward,  Liverpool.  Richard  Radcliffe,  Liverpool. 

Giles,  Edward  B.  42}<,  Strand.  Thomas  Mann,  Andover ;  assigned  to  James 

Gorrn,  Orchard  street,  Portman  Square;  and 
bv  him  assigned  to  Edward  Bousfield,  12, 
Chatham  Place,  Blackfriars. 
Gooday,  Edward  William,  17,  Upper  North    Desborough  Walford,  Braintree,  Essex. 

Place,  Gray's  Inn  Road. 
Gosling,  Fred.  Solly,  Gloucester  Place,  New    John  Coles  Symes,  Fenehurch  Street 

Road.  * 

Grant,  Augustus  Romain,  31,  Gower  Street,    John   Robson,   26,  Castle  Street,  Leicester 
Bedford  Square.  Square. 

Harrison,  Henry,  Manchester.  Fenton  Robinson  Atkinson,  same  place. 

Harrison,  James  Maychell,  Bolton*le-Moor8,  Thomas  Lamb,  Lancaster ;  assi^ed  to  William 

Lancaster.  Pendlebury,  l)olton-Ie-Moors  aforesaid. 

Hand,  Robert  William,  Stafi^ord.  Frederick  White,  Wellington,  Somerset, 

Harding,  John  Hough,  in  the  parish  of  Wy-  Thomas  Wyndham  Jones,  Fame  place. 

bunburv,  Chester. 

Harvey,  Thomas,  Falmouth,  Cornwall,  Robert  Rimcll,  Falmouth,  assigned  to  Samuel 

Bamfield,  Falmouth. 

Ha? nee,  Ambrose,  35,  Gloucester  street,  Charles  M'DufiT  the  elder,  37,  Castle  Street, 

Queen  square.  Holbnrn,  deceased;   assigned    to  Charles 

M*Dufi*,  same  place. 

Hayton,  William,  31,  Harrison  Street,  Gray's  Robert  Smart,  Bishopwearmouth,  Durham. 

Ion  Road. 

Herrinj(,  John,  Devonport,  Devon.  William  Chapman,  same  place. 

Hewlett,  George  Isaac,  Farefaain,  Hants.  William  Spain,  sama  place. 
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Cierki^  Ndmei.  To  whom  articled. 

Holmes,  Jooeph  Hanby,  Bury  Si.  Edmuii(l*8,    Timothy  Richard  Holmes,  same  phMTe. 

Suffolk. 
Horn,  Allen,  4,  Hunter  Street,  Brunswick  Sq.    Thomas  Whelden,  Barnard  Castle,  Durham. 
Howard,  Alfred,  26,  Norfolk  Street,  Strand.       James  Haddan,  late  of  3,  Angel  Court,  de- 

ceased ;  assigned  to  Robert  Gatty,  same 
place,  now  a  pupil  of  Francis  Turner,  Bsq., 
New  Square,  Lincoln's  Inn,  Barrister-at- 
Law. 
Hutt,  Oeoi^  Edward,  ll.  Pomp  Row,  City  Gamaliel  Butler,  late  of  Watling  Street;  as- 
Road.  signed  to  Charles  Brooks  Teague,  late  of 

same  place. 

Isaacson,  Edward  Thos.,  Newmarket,  Suffolk.     William  Barr  Isaacson,  same  place. 

James,  William  Boyce,  6,  Basiaghall  Street.       William  Alexander  James,  d6.  Old  Jewry ;  as- 

signed  to  John  James,  5,  Basinghall  Street 
Jeffery,  John,  Cheriton,  Kent.  William  Pain  Beecham,  Hawkhurst,  Kent. 

Jenkins,  Henry,  the  younger,  1,  Solley  Ter-    James  Robinson,  Liverpool. 

race,  Claremont  Square. 
Johnson,  Thomas,  16,  Upper  Stamford  Street,    Joseph  Bainbridge,  late  of  Newcastle-unon- 
Blackfriars.  Tjne,  deceased;  assigned  to  Armorer  Don- 

km,  same  place, 
Jones,'  Henry,  Manchester.  John  Tmdail,  same  place. 

Jones,  Winaiow,  16«  Regent  square.  John  Carew,  Exeter;  assigned  to  Robert  Bayly 

Follett,  1,  Bedford  Row;  re-assigned  to  J obn 

»  Carew,  Exeter;  now  with  Henry  Vincent 

Smith,  Esq.  12,  Serle  Street,  Barrister-aft. 

Law. 

Jones,  Richard  Pftrry,  49,  Bernard  Street,  Ros-    John  Stanley,  Newport,  county  of  Salop,  now 

sell  Square.  in  the  office  of  George  Vincent,  9,  King's 

Bench  Walk. 

King,  Charles  Morris,  the  younger.  Winches-    Charles  Ellis,  same  place, 
ter  House,  Old  Broad  Street. 

Lung,  Arthur  Louis,  25,  Devonshire  Street,  John  Pullen,  the  younger,  5,  Serjeant's  Inn» 

Queen  Square.  Fleet  Street. 

Landor,  Edward  Wilson,  Rugeley,  Stafford.  Walter  Landor,  same  place. 

Lambert,  John,  Salisbury,  Wilts.  John  Lush  Alford,  Salisbury. 

Lee,  WiDiam,  Huddersfield,  York.  James  Crosland  Fenton,  same  place. 

Longbourne,  1/niliam  Thomas,  Formose  Place,  Charles  Ranken,  Gray's  Inn. 

Eden  Qrove,  HoUowayt 

Maddy,  Thomas  Watkin,  Hereford.  Jonathan  Elliott  Gough,  same  place. 

Marriott,   Charles  Harwick,    VI,   Henrietta    Robert  Marriott,  Stowmarket,  Suffolk. 

Street,  Brunswick  Square. 
Matthews,  George,  Prmces  Street,  Stamford    Frederick  Brandstrom,    Newtown,  Montgo- 
Street.  mery;   assigned  to  Charles  Price  Green, 

same  place. 
Morgan,  Charles,  4,  Alpha  Place,    Coburg    John  James  Peirce,  Canterbury;  assigned  to 
Road.  Robert  Walker,  same  place ;  and  by  him  aa- 

signed  to  Thomas  Kirk,  Symond*s  Inn  $  and 
him  asngned  to  William  Wilkins  Dyne, 
,  Lincoln's  Inn  Fields. 
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Nk^hoUs,  Samuel,   the  younger,  8,  Norris    Samuel  NichoUs,  the  elder,  Catstree,  parish 
Street,  Haymarket.  of  Worfield,  Salop* 

Ormerod,  George  WareiJog,  Manchester.  William  Duckworth,  Manchester,  asngned  to 

Ellis  Cunliffe,  same  place. 

Orred,  John,  63,  Lincoln's  Inn  Fields.  John  Whitley,  Liverpool,  assigned  to  Jamea 

Lowe,  late  of  Liverpool,  deceased ;  assigned 
to  John  North,  the  younger,  liveipool. 

Oxley,  George,  6,  Red  Lion  Square.  John  Oxley,  Rotherham,  York,  assigned  to 

Joshua  Todd,  Manchester;  assigned  to  IK^- 
liam  Mosson  Keams,  Red  Lion  Squan* 

Partington,  Joseph,  Rochdale,  Lancaster.  Thomas  Ferrard  Dearden,  Rochdale. 
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Cltrhi'  Nam€$,  7h  whom  ttrtlcM. 

Peaeock,  Jelm,  Sbeilds,  Stockton^  Dariuun :       Thomas  Henry  Faber,  Stockton. 
Petty,  George,  Stoketky,  York.  WilUiun  Garbutt,  Yarm,  York;  aangned  to 

John  Blacketty  Stokesley. 

-Backham,  Wiiloughby  Breare  SttU,  l€.  Red    Henry  Archer  Raymond,  Lincoln's  Inn. 

Lion  Square. 
Raven,  Richard,  Croydon.  Sarrej.  William  Elliott  Oliver,  New  Bridge  Street. 

Reed,  John  Dayrell,  7*  Bedford  Street,  Bed-    Thomas  Dax,  Bedford  Row,  deceased ;   «s- 
fordRow.  signed  to  Owen  Tickell    Algar,    Bedford 

Row ;  and  by  him  assigned  to  John  Willeat, 
Cowley,  Bttckiogham. 
{To  be  conttnued.) 


LIST  OF  NEW  PUBLICATIONS. 


Practical  Suggestions  and  Instructions  to 
Young.  Attorneys  and  Attorneys'  Clerks,  point- 
ing out  Measures  best  calculated  to  their  Ad- 
vantage.  Errors  into  which  they  may  easily  fall, 
and  proper  Methods  of  Practice  generally,  and 
ill  various  departments ;  written  from  the  ex- 
perience of  many  yean'  diligent  employment  in 
the  general  routine  of  Business.  By  G. 
Tompson,  Attorney  at  Law.  2nd  edit.  By 
J.  Greaves,  Attorney  at  Law.  12mo.  Price 
12#.  bds. 

The  Acts  relating  to  the  Administration  of 
Law  in  Courts  of  Equity,^  passed  the  Sessions 
of  1, 2, 4  &  5,  and  5  &  6  Wm.  4 ;  with  Intro* 
duction  Bud  Notes.  2Hd  edit.  By  W.  T. 
Jemmett,  £sq»    Price  7«.  bds. 

A  Digest  of  all  the  New  Rules  relating  to 
Pleading  and  Practice,  from  1  Wm.  4,  to  pre- 
sent time ;  with  an  Appendix  of  Statutes, 
By  R.  ("harnock,  Esq.    Price  Si.  bds. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  Jan.  26,  to  Feb.  19, 1836,  both  inelueive, 
ttrith  dutei  when  gasetietL 

•^*  ne  names  printed  in  Flalhi  are  the 
partners  who  receive  andpny  debts. 

Andrews,  John,  and  Robert  Hurrell,  jun., 
Modbtffy,  Devon,  Attorneys  and  Solicitors. 
Feb.  2. 

Else,  Richard,  and  John  Kemp  \nio  residence 
gaeetied].  Attorneys  and  Solicitors. 

Foster,  George,  and  George  Miller,  of  Kings- 
ton-upon-HiUl,  Solicitors.    Jan.  26. 

Mtirmery  James,  Thomas  flower,  and  John 
Sandell,  Attorneys,  Solicitors,  and  Convey- 
ancers, Hatton  Garden ;  so  lar  as  relates  to 
JoknSaadell.    Feb.  9. 

flolyoake,  George,  and  George  Robinson, 
Wi^verbampton,  Stafford,  Solicitors.  Jan. 
29. 

Partridge,  James,  and  Michael  Brien,  Hver- 
ton,  Devon,  Attorneys  and  Solicitors.  Feb.2. 

Tucker,  Jobn.  and  Joseph  Sherwood  Wheat- 
ley,  Noble  Street,  Post  Officei  Attorneys  and 
Solicitors.    Jan.  29. 


MASTERS   EXTRAORDINARY  IN 
CHANCERY. 

JFY-om  Jan.  26,  to  Feb.  19,  1836,  both  indu- 
eioe,  with  dates  when  gnaetted. 

Barber,  Somupl,  Bridgnorth,  Salop.    FelK  1$. 

Bull,  Edwin,  Aylesliury.    Jan.  29. 

Dent,  Wm.,  Hanley  and  Shelton^  In  the  Pot- 
teries, Stafford.    Jan.  29  and  Feb.  2. 

Higgins,  Wm.Hay,  Brecon.    Feb.  5. 

Jones,  Wm.,  Glan-Benno,  Carnarvon.  Feb.  12. 

Loveday,  James,  Warwick.    Feb.  9. 

Robinson,  Thomas  Caldwell,  St.  Helens,  ] 
caster.    Jan.  29. 

Sladden,  Dilnot,  Canterbury.    Feb.  16. 


BANKRUPTCIES  SUPERSfOEO. 

#Wwi  Joa.  3Q,  io  Feb.  19.  I8B8»  Itotk  iaclMivt, 
with  Detet  wKtn  i^taetted. 

Biilmp,  Fnmcis,  Gloveettcr,  Cora  Dealer.   Jm.  29. 
fiisbop,  Fancia,  and  WilUam  WUke*,  OlottCCMer,  Cora 
Dealen.   Jan.  29. 


BANKRUPTS. 

From  Jan.  28.  to  Ftk.  19. 1886,  ftptSiacJMJM^ 
wit  A  Datet  whm  guxoiud, 

Alsop,  John,  GloMop,  Iterby,  Shopkreper.  BmdrmU  Gf,, 

Temple  I  Tkompion,OlaiiMm.    Feb.  Itf. 
Berks,  rbomas,  Mancbnter,  ProTuion  Dealer.  MUmeh  Co., 

Temple :  Crottlef  &  Co.,  Manchester.    Jan.  29. 
BUckftock,  Thomas.  Manchester,  Cotton  Cloth  Manufkc- 

turer.    JSToiaptoa.  Manchester :  Jdlingum  &  Co.,  Bedford 

Row.    Jan.  29. 
Balls,  Charles.  Tattinnlonc^  Saffolk,  Carpenter  and  Beer 

Seller.     Porter.   Ipswich:    SkmrmoM,  South   Sqaaic. 

Gray's  Ino.    Feb.  5. 
Beaumont,  Williaro,  and  Charles  Beaumont,  Ember  Mills, 

Thames  Ditton,   Sorrev.    MUlers.     Messrs.   HiUom, 

Lime  Street :  Jokmom,  Oft.  Ass.    Feb.  9. 
Blown,  Thomas.  Watlinjr  Street,  London,  and  of  Tobago,  In 

the  West  Indies,   Merchant.     Greea,  Aldermanoury. 

Feb.  16.  ' 

Caltbrop,  John,  Isleham,  Saflbtk,  heretofore  canyinf  on 

bnstness  at  Perabiey,  Carmarthen,  in  oartnership,  as  an 

Iron  Master  and  Coal  Fitter.    I¥m»  k  Co.,  Tokenhotta 

Yard  :  Carter,  Spaldinx.  Lincoln.    Jan.  29. 
Carter,  James.  Paddington  Green,  Bolder  and  Brick  Maker. 

Bekker,  Off.  Ass.:  Keamg  k  Co.,  Threadueedle  Street. 

Feb.  6. 
Chappell,  Thomas,  Leeds,  York,  Cheese  and  Bacon  Factor 

and  Flour  Dealer.  Smitkaom  k  Co.,  Southtnpton  Build* 

Ings,  Chancery  Lane :  Dmaalmg  k  Co,,  Leeds.    Feb.  ft. 
Cleaver,  William,  Banbmv,  Oxford,  Victualler.    Gokv  k 

Co.,  Banbno' :  Afcyric*  k  Co.,  Red  Lion  Square.  Feo.  6. 
Qark,  diaries,  and  John  Clark,  Bridanortb,  Salop,  Wioe 

and  Spirit  Merchants.    SparkM,  Bridcnorth.    VA.  ft. 
Cox,  Henry  Knapton,   Knighttbridge.  Middlesex,   Linen 

Draper.     Bwt,  Aldermanbuiy :    WkUmort,  Off.   Ass. 

Feb.  9. 
Cole,  William,  Great  Barlow  Street,  St.  Mary-le-Boai^ 

Bricklayer.    BickmeU,  Manchester  Street,  llanclifslef 

Square.    Feb.  9. 
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Cboper.  Georve.  Elarbimn,  Virtumlltr.    Smith,  Klng^  Aims 
Yard,  ('oieman  Street :  Cammt,  Off.  Am     Feb,  10. 


Colling.   Jonathan,  jun.,    Newcastle-upon-Tyne.    Hatter. 
Whuem^    Newca«tle-upon-Tyne :     Pmt*m,    Newraatltr- 

upon-lync :  or,  SUM  fc  Co.,  Poultry.    Feb.  16. 
Coixe,  ti^orge.  Dark- House  Lane,  Lower  Thamet Street,  Vic- 

toalter.    Jbbott,  Off.  Am.  :    Ga^e,  jun.,  George  YArd, 

Lombard  Street.    Feb.  19. 
CaiUn,  Matthew,  Biackman  Street.  South wark.  Horse  Dealer 

and  Job  Master.    BfUher,  Off.  Am  :   Ware,  Biackman 

Street.    Feb.  1». 
Caddick,    Ellen   Martha,  and    Angelina  Mary   Caddick, 

Man«ir-d all.  Little  CheUea,  Middlesex,  Boarding- House 

Keepers.      Mdwanit,  Off.  Am.:    Lam,  Aiyyle  Street, 

Regent  Street.    Feb.  19. 
DangcrAeld,  Robert,  B  omyard,  Hereford.  Scrivener.    IFWie 

&  Co.,  Bedford  Mow :  HoUtw^rtk  k  Co.,  Worcester. 

Jan.  96. 
Pizon,  Charles  Sutton,  Aldersgata  Street,  Bookbinder  and 

Stationer.     GlteM,  Off.  Au.:    JrmUrwtf,   Red  Ltun 

Street,  Camhenrell.    Feb.  6. 
Bdwarda,  William,  Greenwich*  Kent,  Coal  Merchant  and 

Victualler.    £4wtrdM,  Off.  Am.:  Nmbom,  Great  Carter 

Lane,  Docton*  Commons.    Feb.  12. 
Freeman,  Joseph,  Ipswich,  Suflblk,  Woollen  Draper  and 

Tailor.     DiumingkaM,  Ipswich:    FFiOrinso^  Chancery 

Lane.    Jan.  26. 
F^,  William,  Hei-ne  Bay,  Berne,  Kent,  Builder.    C^at^Me 

it  Co.,  Symund's  inn.  Chancery  Lane:  De  Jjumtu, 

Canterbury.    Feb.  9. 
Fisher,  John  Martin,  Manchester,  Woollen  D^per.    Mod. 

JMH  &  Co.,  Manchester :  JokMom  &  Co.,  Temple.    Feb. 

Goodrich,  Ann.  Edwards  Street,  Portman  Square,  Spinster, 

DrrM  Maker.   PnaeK,  Off.  Am.  :  ^f^roAaM,  Oreat  Marl- 

borough  Stiect.    Feb  9. 
Green,  Oeorte,  and  John  Lees.  Huddersfleld,  York,  Fancy 

Cloth  Manufhcioren.     Law,   King's  Road,  Bedford 

Row :  Barker,  HudderaSeld.    Feb.  9. 
Ooldsworthy,  John,  Great  Saint  Helen**.  Bi«hopsnte  Street, 

London,  and  of  Lower  Hampstead  Heath,  Middlesex, 

Coal  Merchanu  Ihdk,  Norihumberiand  Street,  Strand : 

Grakom,  Off.  Am.    Feb.  19. 
fiMBble,  Frederick,  Grscechurch  Street,  Preserved  Provision 

and  Pickling  Merchant.    Qfhaam,  Off.  Am.  :  MUlgr,  Ely 

Place.  Holbom.    Feb.  19. 
Banks,  Thomas  Burdock,  High  Street,  Newlngton  Butts, 

Linen  Draper  and  Habeidashcr.    SuMt,  Staple  Inn : 

CoasoB,  Oil  Am.    Jan.  26. 
Band,  William  Molleston.  Pembroke.  Coal  and  Culm  Her- 

chant.    Rma,  Haverfordwest.    Jan.  26. 
Bemmer,  Simon  Bits,  otherwise  Bernard  Hemreer,  other- 

wise  Simon   Bilti   Hemmer,    £ly  Place,   Merchant. 

Groofli,  Off.  AH. :  JskmrU  k  Co-rCneapside.    Jan.  29. 
Haines,  Joseph  Waybnun,  Upper  Street,  Islington,  Linen 

Draper.    Green,  Off.  Am.  :  VaitUm,  Ely  Place.    Feb.  2. 
Ball,  John,  Liverpool,  Merchant.    Btaclittoek  &  Co,,  Tem- 
ple :  BardtwoU,  Liverpool.     Feb.  A. 
Hndley.  Joseph,  Abingilon,  Berks,  Hemp,  Carpet,  Sacking 

and  Canvas  Manufacturer.    Jbbott,  Off.  Am.i  Pierep, 

Tlirte  Crown  Square.    Feb.  9. 
Boldrn,  Heniy,  HuddersAeld,  York,  Victualler.    JoeoM*  k 

Co.,  Hudderefleld :  Toa  Sandau,  Old  Jewrv.    Frb.  12. 
Herd, Sanh,Applei>y,Westm>reland. Victualler  and  Inn. 

keeper.    iPilsoa,  Kendal :  JUn  U  Co,,  Qv«en  Street, 

Choapside.    Feb.  12. 
Hall,  Henry,  South  Shields,  Durham,  Ironmonjrer.    ITofle, 

Newrastle-upon-TVne:  Meggi$o»  it  Co.,  King's  Road, 

Bedfiird  Row.    Feb.  1 2. 
Bamilton.  John,  King  Strret,  St.  James's,  Wine  Men-hant. 

Temple,  Formval's  Inn  :  GoLltwud,  Off.  Ass.    Feb.  16. 
Hadley,  John,  Cradlry,  Worc«-ster,  Grocer.   Otrngk,  Bast 

Strrct,  Red  Liun  square:  FeUowes, jun.,  Dudley     Feb. 

16. 
Hodekinson,  William,  Marnrrt  Street,  Cavendish  Square, 

furniture  Printer  and  Lodging-house  Keeper.    Leii[k, 

Geurge  Street,  Mansion  Huuse :  Clark,  Off.  Ass,    Feb. 

19. 
Ireland,  Edward,  Birmingham.  Factor.    Swaim  k  Co,,  Old 

Jewry  :  IVkautey,  Birmingham.    Feb.  16. 
Jones,  Robert.  OMffwn,  Carnarvon,  Draper.    Jeyes  k  Co., 

Chancery  Lane :  JoaM.  Glanbenno.    Jan.  26. 
Johnson,  Hamucl,  Addle  Hill,  London,  Victualler.    BefmeU 

k  Co,  ScotV  Yard.  Bush  Lane,  Cannon  Street :  Orakum, 

Off.  Ah.    Feb.  6. 
Jellicoe,  Richard,  Tumwheel  Lape,  Dowgate  Hill,  London, 

Merchant.     Nind  fc  to.,  Throgmorton  Street:   Wk!U» 

mort.  Off.  Ass.    Feb.  12. 
Jenkius,  John  Bor1a>e,  Mi^tet,  Saint  Thomas,  Swansea, 

Glamortan,  Lime  Bnmer.    Rfwla»d  k  C  >.,  Wiiite  Lion 

Street,  Cum  hill :   K^m/4its,  Swatisea     Feb.  12 
Jacksiin,   Charles,   Korhwich,   Chester,    Boot  and  Shoe 
Dealer.    Tugtirr  k  Co^  Bedford  How :   BolloMd,  North. 

wlch  Ftb.  16. 
Kerr,  James,  M  mchester,  Merchant  and  Commission 
Agent.  JoAnsoa  h,  Co.,  Temple :  B*ig»liaw  &  Co.,  Man- 
cliester.  Feb.  i2. 
Keenan,  Christopher,  BerwIck-aoon-Twec^d.  Linen  Draper. 
D'tvi't9(m,  Lawrence  Lane,  Cheapslde :  Joknooo,  Off.  Au, 
Feb.  19. 


v;iimmiHion  Agei 

Co.,  Mincins  Lane :  fFkUmore,  Off.  Ah.    Feb.  3.' 
Laporte,  Pierre  Francois,  Haymarket,  Bookseller. 
Off.  Am.  :   Scmttkorpe,  South  Square,  Gray's  Ii 


Carpenter. 
rs,   Rngmt 


^., , ,  — ^,  >  Inn.    F«b. 

Mlles,'william,  West  Ham,  Essex,  Catde  Saleaman.  TWAw^ 
Bank  Cham  here.  LoUi  bury:  Laclcm£(o«,<»ff.AH.  Fcb.l, 
Mumford,  Edwa>d,  mn..  Ware,  Herts,  victualler.     Fm 

com  &  Co..  Bush  Lane.  Cannon  Street.  l-eb.(. 
MlUar.  Charles,  Uexley  Heath  Bexley,  Kent, 
Greea,  Off.  Ah.:  Faae,  Cariton  Clii  ' 
tttreet:  Msyipar'/,  Dartfi»rd.  Feb.  9. 
Miller,  RiJ>son,  Nevcastle-upon-T^ne,  Watch  Makei  md 
Jeweller.  CAanres,  ^ewca•tIe.upon.Tyne:  MisMft  C*, 
Poultry.    Feb.  16.  •-      *  -— ^ 

Pound,  William,  Long  Acre,  Carriage  Lamn-Manoihctwcr. 
Almger,  Off.  Am.  :  Pnto  k  Co,,  Uncoln's  Inn  Fiolda. 
Feb.  2. 
Pogli,  Thomas,  Shrewsbury,  Salop.  Carpenter  and  BnildCT, 
and  Shopkeeper.  Blaek$toek  k  Co.,  temple  t  Bomttodgo, 
Shrewsbury.    Feb.  (. 
Pott,  Matthew,  Heaton  Norris,  Lancaster,  Coarb  Proprietor. 
FoUer,  Manchester :  L^to  bt  Co,,  Poland  Street,  Osdord 
Street.    Feb.  9. 
Rickman,  John,  York  Mews,  Baker  Street,  Livery  Siablew 
Keeper  and  Stage  Coach  Propiietitr.    Trtbe,  Great  R«s- 
sell  Street :  GraAaai,  Off.  Am.    Jan.  26. 
Rostron,  l.awrence,  Salford,  Lancaster,  and  John  Rnatma  of 
Edenfleld,  in  the  same  conniy.  Merchants.     Dooibam  it 
Co.,  Manchester:    fToioM^ty  k  Co.,  Chancoy  Lane 
Jan.  26. 
Ritchie,  William,   Liverpool,  Bread  and  Biscuit    Baker. 
Biacftcioclt& Co., Temple:  BordnpeU,  Liverpool.  Feb  X. 
RoMer,  Isaac,  Abergavenny,  Monmouth,  Grocer.    Grcgorf, 

Clement's  Inn  :  Oobb  k  Co.,  Abergavenny.    Feb.  S. 
Stuart,  Alan,  Spread  Engle  Court,  Finch  Lane,  Tkilor,  (now 
residing  at  Birml*>Kham.)    Afrw&ani,   Green  Termor 
Kew  River  Head :   GoUhmi^t,  Off.  Am,    Jan.  28. 
Sargrant,  Edward,  Stamford,  Lincoln.  Chemist  k  Dmgfiai. 
fTaics,  Dean  Street,  bouihwark :  CImrk,  Off.  Ah.  Feb.  9. 
Schlesinger,  Michael  tiamuel,  Strand,  and  Friday  Street* 
London.  Merchant .    Abbott,  Off.  Ah.  t  Jdlit^im  lb  On.» 
Bedford  Row.    Feb.  2. 
Suley.  Joseph,  Witney,  Oxon,  Dmggist  and  Grocer.  Lmke, 

Witney:  Close,  Fumlval's  Inn.    Feb.  2. 
"den,  John,  Morth  Shields,    Noithumberhmd,    Spirtt 
Dealer,    Broo*steiilt  k  Co.,  Gray's  Inn  Sqnaic:  Mi^mm, 
Newcastle-upon-Tyne.    Feb.  2. 
Slllett,  John,  Y^ford,  Suffolk,  Linen  Draper.  Bmrt^  AMnr. 

manbury :  TWoaond,  Off.  Am.    Feb. «. 
Smith,  John,  Spalding,  Lincoln,  Com  Merchant.  SMmifwad, 

Boston.    Feb.  6. 
Sparrow,  Robert,  Snn  Street,  Bisbopagnu  Street  Withont* 
Linen  Draper.  Tmrmer  Jt  Co.,  Basing  Lane,  Bread  Street : 
Jokmotm,  Off.  Ah.    Feb.  9. 
Smith,  John,   and  John  Dawson.   Halifax,  York,  Wool. 
suplere.    Loko  k  Co.,  Poland  Street,  Oxfurd  tiicet: 
Battve  k  Co,,  Hndrienfleld.    Feb.  12. 
Shipway,  Edvrard,  Griffin's  Mill,  near  Strowl,  Glonrerter. 
Qothler.   PUUipo,  Sis*  Une,  Bucklcnbaty :  Pmrmgok 
Stroud.   Feb.  12. 
Smith,  John,  Salford,  Lancaster,  Victualler.    ABom  k  On., 

Great  Ormond  Street :  iVncoti,  Manchester.    Feb.  IS. 
iaffkry,  George,  Market  Rasen,  Lincoln,  Scrtvencr.  ihmitf 
k  Co.,  Field  Court,  Oray*s  Inn :  Rkodet,  Market  teen. 
Feb.  19. 
Thompson,  Rebecca,  Liverpool,*  Coal  Merchant  and  Coal 
I>ealer     BtackMtock  &  Co.,  Temple:   Brmdmer  *  Os^ 
Liverpool.    Jan.  29. 
Tetlow,  John,  Manchester,  Bouse  Pnlnter  and  Plasteicr. 
JUampoon,  Manihestrr :  AHUmgitm  k  Co.,  Bedford  Row. 
Feb.  19. 
Uglow,  James.   Cheltenham,   Gloucester,    Bfosic   Sellar. 
Patkwood,  Cheltenham :  Sktfr^',  Lincoln's  inn  FkcMs. 
Feb.  19. 
Wood,  George,  Loughborough,  Leicester,  Wharflnger  and 

Coal  Merchant.    Broc*,  Loughborough.    Jan.  29. 
Williams,  John,   High  Street,    Islington,   Linen  Draper, 
raraer  k  Co.,  Basing  Lane,  Bread  street :  Gafiiswi^OC 
Au.    Feb.  9. 
Wilson,  Christopher  Nathaniel,  Batley  Carr,  Dewsboiy. 
York.  Common  Brewer.    Battle  &  Co.,  Chnnoery  Lnne : 
B^lak,  M  i  rfleld  near  Dewabonr  •    Feb.  9. 
Wenbetm,  Martin,  and  Michael  Wertheim,  Fridav  Street, 
London,  Warehousemen.     Gibmm,  Off.  Ah.  :    N^uiiaa 
CON,  South  Square.  Gray's  Inn.    Feb.  12. 
Witen,   Thomas,    Christchurch,   Monmouth,  Cattle  and 
Sheep  Salesman.    Piatt  k  Co,  New  Boowell  Cunrt,  Lin- 
coin's  Inn:  Protkiro  k  Co.,  Newport,  Monmouth.  Fab. 

White,  Arthur,  Cheltenham.  Glnucetter,  Cnhinet  Maker 

and  Upholsterer.    Bam^fielA,  I'hatham  Place:  Messrs. 

M  \aterhotkam,  Cheltenham .    Feb.  1 2. 
Wilson,  Edmund,  Lower  Tiiames  Street,  ChecacmongV. 

Gfveo,  Off.  Am.  :  l>od«,  Northumberland  Street,  Mtraad. 

Feb.  19. 
Webb.  Ilioinas  Cuff,  llminster,  Somerset,  ImnnHMigc^Tw 

Dealer,  and  Graccr.    Cory  h  Co.,  Briatoi :  Ai»H^k 

Co.,  Bedford  Row.    Feb.  19. 


^ht  Argal  0hwv^tV4 


SATURDAY,  MARCH  5,  1836. 


—  **  Qnod  nutfris  ad  Nos 

Pcrtinet,  et  aescire  malom  est,  agitamua. 


HORAT. 


ON  THE  SEPARATION  OF  THE 
DUTIES  OP  THE  CHANCELLOR- 
SHIP. 


Wk  now  resume  *  our  notice  <^  Mr.  Mon- 
Ugix's  argument  for  the  "  Separation  of 
the  Judicial  and  Political  Functions  of  the 
Lord  Chancellor,'*  and  turn  to  his  discus- 
sion of  the  reasons  in  favour  of  the  union. 

The  first  he  conceives  to  be,  "  that  it 
gives  such  weight,  and  confers  such  splen- 
dour, upon  the  character  of  the  chief  judi- 
cial magistrate,  as  to  be  beneficial  to  the 
administration  of  justice.'*  We  shall  give 
his  answer  to  this,  verbatim, 

*'  That  sj^endour  in  religious  and  judicial  ce- 
remonies is  to  a  certain  de^^ee  beneficial,  will 
not  be  doubted,  except  by  men  cold  and  un- 
imagioative,  whose  miods,  to  use  the  quaint 
words  of  Fuller,  are  made  of  one  bone  without 
joint.  When  we  think  of  the  nature  of  uncivil- 
ieed  man  and  the  blessings  of  society,  it  is 
indeed  glorious  to  remember  Jerusalem,  her 
temple,  tiie  order  of  her  services,  the  beauty 
of  her  buildings,  the  sweetness  of  her  son^s, 
the  daily  sacrifice,  aud  that  eternal  fire  of  de- 
votion, that  went  not  out  by  day  nor  by  night. 
It  is  beautiful  to  think  of  the  Christiaa  temple, 
of  the  ord^r  and  decency  of  our  ministrations, 
of  the  pure  white  surplice,  that  simple  pastoral 
garment,  the  crook  to  guide  or  to  draw  back 
the  erring  flock »  meet  emblems  of  the  good 
shepherd ;  but  was  it  ever  supposed,  that  these 
ceremonies  and  spleudours  were  adopted  to 
form  the  character  of  a  young  divine,  or  that 
he  was  best  fitted  for  his  office  by  a  daily  con- 
templation of  Lambeth  Palace  and  a  .\^itre? 
Snch  motives  ought  not  to  have  precedence  in 
our  thoughts,  but  to  follow  in  the  train  of  our 
duty. 

"It  IS  the  same  in  the  profession  of  the  law ; — 
The  pomp  with  which  Lord  Bacon  took  his 


»  Seeif»/r,281. 
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seat  as  Chancellor,  richly  dressed,  and  sur- 
rounded by  the  noblest  and  the  highest  in  the 
land,  was  a  tribute  to  the  Law,  not  to  inciie 
the  ambition  of  the  law  student.  But  suppos- 
ing for  a  moment  thai  such  motives  operate 
upon  our  dull  and  lazy  youth,  our  stocks  and 
stubs,  B^  Milton  calls  them,  can  it  be  im»> 
gined  that  they  actuate  the  hi/^h-minded,  full 
of  towardness  and  hope,  'Aurorse  Filii,' 
'  sons  of  the  morning, '  as  they  are  called  by 
Lord  Bacon  >  <;an  it  l>e  supposed  that  sucn^ 
men  are,  in  these  enlightenea  times,  to  be  de«- 
luded  by  any  disgtdse  or  puppetry  of  honour  t 
Will  the^  not  in  the  present  advanced  state  of 
society  m  which  we  live,  consider  nut  what 
roan  appears  to  be,  but  what  he  is,  and,  look* 
ing  through  the  ermine  to  the  common  fuL 
ings  and  infirmities  of  our  nature,  know  that 
'  Power  to  do  good  is  the  true  and  lawful  end 
of  aspiring, '  and  that  they  ought  to  enter 
their  profession,  not  as  a  shop  for  profit  and 
sale,  but  a  rich  storehouse  for  the  glory  of  the 
Creator  and  the  relief  of  man's  estate  ? " 

The  second  reason  against  the  separation 
is,  that  thereby  the  Crown  would  be  de« 
prived  of  its  prerogative  of  elevating  men 
firom  an  inferior  situation  in  life,  to  the 
highest  honours  of  the  kingdom.  This  has 
been  frequently  urged,  and  recently  by  8ix 
Edward  Sugden.  Its  answer  is  glanced  at 
by  Mr.  Montagu.  "  How  the  Crown 
would  be  deprived  of  this  prerogative  is  not 
stated.'*  And  this,  we  must  think,  is  a 
sufficient  answer.  The  Lord  Chancellor 
wiU  still  be  the  first  temporal  peer,  with 
nearly  the  same  patronage,  and  probably 
all  the  same  influence.  He  will  always 
hav«  quite  enough  to  do  ;  he  will  not  be  a 
mere  lounging  placeman,  who  may  go  to 
his  office,  consult  his  chief  clerk,  receive 
visits,  and  dress  for  a  cabinet  dinner. 
Neither  will  the  Chief  Judgeship  in  Equity 
be  a  despicable  object  for  any  man*8  am- 
bition. Instead  of  one,  the  wheel  will  oon« 
2A 
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tain  two  prizes,  each  of  them  worthy  of  the 
first  talents  and  the  most  arduous  exertions 
We  cannot  see,  then,  how  this  prerogative 
will  be  diminished  by  the  separation  of  the 
duties  of  the  Chancellorship ;  and  we  can- 
not pay  any  attention  to  such  hollow  ex- 
pressions as  ''  essence  of  the  monarchy," 
"  bulwarks  of  the  constitution/'  and  "  pre- 
rogative of  the  Crown,"  let  them  come 
from  what  mouths  they  may :  however 
well  calculated  to  round  a  sentence,  (^  sa^ 
tisfy  those  who  will  not  be  at  the  trouble 
to  think  on  the  subject,  they  are  at  present 
never  used,  except  when  sound  is  desired 
to  be  substituted  for  sense. 

Mr.  Montagu  concludes  with  his  own 
plan,  which  ii^  this  : 

"  Let  a  rej^ular  court  be  appoioted ;  let  the 
Lord  Chaucellor  or  one  Judge  sit  one  or  more 
days  in  each  week  upon  bankruptcy  and  lunacy, 
laoa  abolish  the  Court  of  Review ;  upon  which 
it  is  my  belief  that  there  are  not  ten  dissenting 
voices  in  the  kingdom.  The  commercial  law 
of  this  country  is  not  in  such  a  deploral)le 
Atate  as  to  require  four  judges  to  rectify  the 
errors  of  one  branch  of  it :  and  there  are  no 
issues  to  try. 

•  *' All  equity  will  thus  be  administered  by  per- 
manent  equity  judges ;  the  Courts  of  Bank- 
ruptcy will  not  lose  their  caste ;  and,  deprived 
of  the  assistance  of  the  highest  professional 
libility^  unk  into  mere  Insolvent  Courts. " 
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Wb  shall  devote  one  more  article  to  the 
notices  which  occur  in  the  lives  of  Dr. 
Johnson,  as  to  our  Profession;  and  first, 
let  us  cite  the  mention  of  one,  in  the  recol- 
lection of  nearly  all  of  us. 

"  On  Monday,  April  6th,"  says  Boswell, 
•*  I  dined  with  him  [Johnson]  at  Sir  Alex- 
ander Macdonald*s,  where  there  was  a 
young  officer  in  the  regimentals  of  the 
Scots  Royal,  who  talked  with  a  vivacity, 
fluency,  and  precision,  so  uncommon,  that 
he  attracted  particular  attention.  He  proved 
to  be  the  Honourable  Thomas  Erskine, 
youngest  brother  to  the  Earl  of  Buchan, 
Who  has  risen  with  such  brilliant  reputation 
at  the  bar  in  Westminster  Hall;"  and  then 
a  conversation,  of  considerable  length,  in 
which  Erskine  bore  a  part,  follows  :  among 
other  things,  Mr.  Erskine  said,  that  *'  when 
he  was  in  the  island  of  Minorca,  he  not 
only  read  prayers,  but  preached  two  sermons 
to  the  regiment."    Lord  Erskine,  Mr,  Cro- 


ker  adds,  in  a  note,  was  fond  of  boastang 
that  he  had  been  a  sailor  and  a  soldier  and 
a  lawyer  and  a  parson.  Vol.  3,  207,  edit. 
1835. 

We  take  the  following  dicta  at  random, 
on  miscellaneous  points. 

"  We  got  into  an  argument,  whether  tlie 
Judges  who  went  to  India  might  with  pro- 
priety engage  in  trade.     Jolmson  wannly 
maintained  that  they  might.    '  For  why,* 
u^ed  he,  'should  not  judges  get  riches  as 
well  as  those  who  deserve  them  less  ?'     I 
said,  they  should  have  sufficient  salaries, 
and  have  nothing  to  take  off  their  atteation 
from  the  affairs  of  the  public.    Johnson. — 
'  No  judge.  Sir,  can  give  his  whole  atten- 
tion to  his  office ;  and  it  is  very  proper  that 
he  should  employ  what  time  he  has  to  him- 
self to  his  own  advantage,  in  the  most 
profitable  manner.'     '  Then,  Sir,*  said  Da- 
vies,  who  enlivened  the  dispute  by  making 
it  somewhat  dramatic, '  he  may  become  an 
insurer,  and  when  he  is  going  to  the  bench 
he  may  be  stopped :    "  Your  lordship  can- 
not go  yet ;   here  is  a  bunch  of  invoices ; 
several  ships  are  about  to  sail."   Johnson. — 
'  Sir,  you  may  as  well  say  a  judge  should 
not  have  a  house  ;  for  they  may  come  and 
tell  him,  "  Your  lordship's  house  is  on  fire ;" 
and  so,  instead  of  minding  the  business  of 
his  Court,  he  is  to  be  occupied  in  getting- 
the  engine  with  the  greatest  speed.-    There 
is  no  end  of  this.     Every  judge  who  has 
land,  trades  to  a  certain  extent  in  com  or 
in  cattle,  and  in  the  land  itself:  undoubt- 
edly his  steward  acts  for  him ;  and  so  do 
clerks  for  a  great  merchant.    A  judge  may 
be  a  farmer ;  but  he  is  not  to  geld  Ms  own 
pigs.     A  judge  may  play  a  little  at  cards 
for  his  amusement ;  but  he  is  not  to  play  at 
marbles  or  chuckfeurthing  in  the  piazza.    No, 
Sir,  there  is  no  profession  to  which  a  man 
gives  a  very  great  proportion  of  his  time. 
It  is  wonderful,  when  a  calculation  is  made, 
how  little  the  mind  is  actually  employed  in 
the  discharge  of  any  profession.     No  man 
would  be  a  judge,  upon  the  condition  of 
being  totally  a  judge.    The  best  employed 
lawyer  has  his  mind  at  work  but  for  a  small 
proportion  of  his  time  ;  a  great  deal  of  his 
occupation  is  merely  mechanical.'   I  argued 
warmly  against  the  judges  trading,    and 
mentioned  Hale  as  an  instance  of  a  perfect 
judge,  who  devoted  himself  entirely  to  his 
office.    Johnson. — '  Hale,  Sir,  attended  to 
other  things  besides  law:  he  left  a  great 
estate.*    Boswell.^'  That  was  because  what 
he  got  accumulated  without  any  exertion 
and  anxiety  on  his  part.'"     VoL  5,  pp. 
285-287. 
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Johnson's  opinions  as  to  the  private  life 
of  a  judge  were  various.  At  one  time  he 
censored  Lord  Monboddo  for  wearing  a 
ronnd  hat  in  the  country.  Vol.  4,  p.  114. 
At  another,  "  he  would  not  allow  that  the 
private  life  of  a  judge  in  England  was  re- 
quired to  he  so  strictly  decorous  as  I  sup- 
posed. '  Why  then.  Sir/  said  I,  '  accord- 
ing to  your  account,  an  English  judge  may 
just  live  like  a  gentleman.*  Johnson, — 
•  Yes.  Sir,  if  he  can.* "    Vol.  5.  p.  148. 

The  following  remark  is,  we  conceive, 
good  law. 

"  He  said  our  judges  had  not  gone  deep 
in  the  question  concerning  literary  pro- 
perty. I  mentioned  Lord  Monhoddo's  opi- 
nion, that  if  a  man  could  get  a  work  hy 
heart,  he  might  print  it,  as  by  such  an  act 
the  mind  is  exercised.  Johnson, — '  No, 
Sir,  a  man*s  repeating  it  no  more  makes  it 
his  own  property,  than  a  man  may  sell  a 
cow  which  he  drives  home.'  I  said,  print- 
ing an  abridgment  of  a  work  was  allowed, 
wUch  was  only  cutting  the  horns  and  tail 
oflF  the  cow.  Johnson. — '  No,  Sir,  'tis 
making  the  cow  have  a  calf.'  Vol.  4,  p. 
70. 

Let  us  conclude  with  Dr.  Johnson's  tes- 
timony in  favour  of  the  law,  recorded  by 
Mrs.  Piozzi,  w}ien'an  acquaintance  was  one 
day  exclaiming  against  the  tediousness  of 
the  law,  and  its  partiality.  "  Let  us  hear. 
Sir,"  said  Johnson,  **  no  general  abuse : 
the  law  is  the  last  result  of  human  wisdom 
aeting  upon  human  experience  for  the  be- 
nefit of  the  public."  Johnsoniana,  vol.  1, 
p.  44. 


ON  TUB 

EXAMINATION  OF  ATTORNEYS. 


A  SMALL  pamphlet  has  just  been  published, 
by  Mr.  Hussey,  a  Solicitor,  of  Maidstone, 
entitled,  ''A  Letter  to  the  Lord  Chief  Jus- 
tice of  the  Court  of  King's  Bench,  on  the 
intended  new  system  of  Examination  of 
Attomeys-at-Law,  before  admission." 

We  consider  it  necessary  to  notice  all 
publications  on  this  subject,  otherwise  the 
argument  urged  by  the  present  writer  is  so 
untenable  that  we  should  have  passed  it  by 
83  unworthy  of  consideration.  His  notion 
is,  in  effect,  that  by  the  payment  of  120/. 
to  the  revenue,  an  articled  clerk  acquires 
an  inchoate  right  to  admission  as  an  At- 
torney, without  an  examination  into  his 
fitness  and  capacity ! 


It  is  proper  that  we  should  let  the  author 
state  his  proposition  in  his  own  words  : — 

*'  My  purpose  is,  to  suggest  that  the  new 
system  of  examination  of  candidates  for  ad- 
mission upon  the  Roll  of  Attorneys,  ought 
not  to  be  applied  to  those  persons  who  were 
actually  under  articles  of  clerkship  before  the 
new  Act  of  Parliament  passed.  These  clerks,*' 
he  says,  "  were  bound  (^n  the  faith  of  the  ex- 
iatiog  uractice ;  they  paid  a  heavy  stamp  tax, 
exceeoing  120/.,  on  the  faith  of  that  practice ; 
and,  on  the  same  faith,  they  incurred  all  the 
other  heavy  sacrifices  of  money  and  years,  ne- 
cessary  to  qualify  them  to  be  admitted  in  the 
same  way  in  which  their  masters  and  all  others 
had  been  admitted  before  them.  They  had  no 
notice  of  any  intended  change,  and,  therefore, 
no  option  of  considering  whether  that  change 
would  so  alter  their  views  as  to  deter  them 
from  adopting  the  profession  of  an  Attorney. 
And,"  he  adds,  "  that,  for  the  reasons  here 
assigned,  these  clerks  have  a  clsum  of  ri^ht 
and  justice  to  be  exempted  from  the  operation 
of  the  new  system ;  and  that  the  right  extends 
to.  all  who  were  bound  before  the  actual  pro- 
mulgation of  the  Rule  of  Court  made  under 
the  new  law ;  for  there  exist  few,  if  any  of 
them,  who  were  in  any  degree  aware  of  the 
new  law  until  that  Rule  was  made  public." 

The  writer  then  says,  "  he  muy  possibly  he 
in  error  in  understantlinjg  that  the  new  system 
is  founded  on  an  Act  of^Parliainent,  as  he  de- 
rives his  intelligence  from  nothing  but  the 
newspapers.  But  his  arguments  do  not  de- 
pend on  tliat  fact,  and  therefore  cannot  be 
affected  by  iv." 

Now  to  us  it  appears,  that  the  only  foun- 
dation for  his  argument  would  be,  the  non- 
existence of  any  Act  of  Parliament  pre- 
vious to  the  promulgation  of  the  New  Rule; 
but  Mr.  Hussey,  no  doubt,  will  feel  that  he 
has  very  much  mis^spent  his  time  in  writ- 
ing this  pamphlet,  when  we  inform  him, 
that  there  are  a  succession  of  Statutes  and 
Rules  of  Court  for  several  centuries,  en- 
joining the  Examination  of  Attorneys,  and 
particukrly,  that  the  2  Geo.  2,  c.  23,  ex- 
pressly requires  the  Judges,  before  they  ad- 
mit any  person  as  an  Attorney,  to  inquire 
into  his  fitness  and  capacity.  It  is  true 
that  these  statutes  have  not  recently  been 
acted  upon,  except  by  requiring  a  certificate 
of  due  service,  and  that  the  clerk  is  a  fit 
and  proper  person  to  be  admitted ;  and  we 
can  understand,  that  if  a  severe  examina- 
tion were  immediately  to  be  required,  there 
would  be  some  ground  of  complaint :  but 
an  articled  clerk  must  be  presumed  to  know 
sufficient  of  the  law  in  which  he  undertakes 
to  practise ;  that  he  was  liable  to  be  exa- 
mined prior  to  admission;  and  that  the 
Judges  have  only  dispensed  with  it  in  reli- 
ance on  the  Attorney  to  whom  the  clerk 
was  articled. 

2  A  2 
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We  are  then  told,  that  "  the  term  of  ap- 
prenticeship, in  all  prof  essions,  is  necessa- 
rily passed  without  the  acquisition  of  any 
considerable  skill,  excepting  those  profes- 
sions partaking  chiefly  of  the  character  of 
handicraft,  llie  mind  is  not  generally  open 
at  that  time  to  any  attainments  for  earning 
a  future  livelihood,  but  those  of  a  manual 
character."  Now,  with  submission  to  Mr. 
Hussey,  we  should  state  the  very  reverse  of 
this ;  for  it  is  well  known,  that  in  the  me- 
dical profession  every  candidate  for  admis- 
sion must  give  decisive  proof  of  skill  and 
knowledge  before  he  is  allowed  to  practise. 

The  author  then  proceeds  to  point  out 
the  defects  in  the  present  mode  of  instruct- 
ing articled  clerks.  In  this  respect,  we  be- 
lieve, there  is  room  for  amendment. 

•*  Articled  clerks,"  he  says,  "  are  sub- 
jected to  no  discipline  fitted  to  qualify  them 
for  a  serious  examination ;  and  have  no 
means  and  no  encouragement  to  prepare 
themselves  for  it.  Will  any  one  of  those 
men  who  have  been  most  successful  as  at- 
torneys, or  who  have  most  adorned  the 
profession,  venture  to  declare,  that  when 
his  apprenticeship  was  over,  he  was  so  well 
skilled  as  to  have  been  able  to  pass  an 
actual  examination,  such  as  will  now  be  r«- 
^tired  ?** 

This  anticipation  of  severity  we  beKeve 
to  be  unfounded.  Mr.  Hussey,  besides 
losing  sight  of  all  the  former  Statutes  and 
Rules  of  Court  on  the  subjept,  has  alflo  set 
up  an  imaginary  code  of  rules,  by  which 
he  supposes  great  injustice  will  be  effected. 
He  assumes,  that  the  young  articled  cleric 
must  prove  himself  to  be  a  perfect  lawyer. 

He  truly  says,  '*  There  18  a  very  great  di- 
tertitif  of  parts  in  the  whole  duties  of  an  at- 
torney. There  is  no  attoniey's  office,  in  town 
or  countrv,  where  any  effectual  experience  can 
be  gained  in  the  whole.  The  business  of  one 
lies  chiefly,  or  even  solely,  in  one  branch ;  that 
of  another,  in  branches  totally  differing.  Not 
only  In  the  several  parts  of  London,  and  other 
great  towns,  but  also  in  various  parts  of  the 
country,  and  even  in  offices  situated  in  the 
very  same  spots,  in  both  town  end  country, 
there  is  a  marked  and  essential  variance  in  the 
branches  of  business  in  which  they  8e?erally 
are  conversant ;  and  commonly  to  the  totsd 
exrlusiou  of,  and  ignorance  in,  all  other 
branches.  The  duties  of  the  profesbion  are 
so  multifarious,  that  not  even  the  most  expe- 
rienced of  us  has  any  real  practice  or  skill  in 
all.  Yet  the  Boanl  of  Examiners  will  toge^ 
iher  comhine  a  knowledj^c  of  alt.  It  will  not 
be  possible  for  any  articled  elerk  to  be  pre- 
pared (o  stand  before  such  a  body  of  cxami- 
iiers  i  Sonne  one  or  other  of  whom  will  un- 
doubtedly be  able,  and  disposed,  to  ask  oues- 
tioQs  in  his  own  peculiar  deparcmenty  which 


many  of  the  several  candidates  most  be  in* 
competent  to  satisfy.  Thus  the  candidate, 
perhaps,  well  skilled  in  some  departments,  but 
unavoidably  skilled,  in  only  a  small  portion  of 
the  whole,  will  be  liable  to  rejection,  becaoie 
he  does  not  know  aU.  It  is  probable,  that  not 
one  of  the  very  examiners  themselves  could 
pass  an  examination  before  this  board  of  con- 
centrated practice  and  expertence." 

Now  all  this  is  very  true  in  itself,  hut  ia 
nothing  to  the  present  purpose.  We  can- 
not give  credence  to  the  notion  that  any 
such  examination  will  be  authorized  aa  here 
anticipated.  We  do  not  think  the  exami-: 
ners  will  be  so  unreasonable  as  to  propose 
such  a  scheme,  and  we  feel  quite  sure  that 
the  Judges  would  not  sanction  it. 

Mr.  Hussey,  however,  does  not  deny  the 
necessity  of  a  proper  examination.  He 
says-T" 

"  1  am  not  disposed  to  maintain  that  some 
real  examination  ma^  not  be  an  improveinentf 
I  am  no  friend  to  idleness.  I  have  uiys^ 
served  a  clerkship;  and  I  served  not  idlv.  I 
should  not,  when  it  was  over,  have  feared  any 
examination  in  tho^e  branches  ef  bastness  m 
which  I  had  had  experience,  but  I  certoiAly 
could  not  successful! v  have  faced  the  fourteen 
knights  of  the  roand  table,  each  armed  with 
his  own  peculiar  weapon,  ready  to  prick  at  me 
in  all  points.  T  do  not  contend  that  soow 
goo<l  may  not  be  done ;  but  I  do  contend  that 
much  modification  of  the  desipfn.  and  much 
moderation,  care,  aird  dtscriminatioa  in  the 
execution  of  it,  are  essentially  necessary :  and, 
after  aU  practicable  modification  and  cars 
have  been  applied,  I  must  Uke  leave  to  doudi 
whether  much  good  will  really  be  done." 

Having  admitted  that  a  real  exami&ao 
tion,  properly  conducted^  may  be  an  im- 
provement, the  author  must  excuse  our 
entering  on  the  ground  of  his  doubts. 
That  which  is  practised  with  advantage  in 
the  clerical  and  medical  professiona,  may  at 
least  be  worth  the  experiment  in  the  legal 
profession  ;  and  as  the  appointment  of  Sie 
examiners  will  annually  bring  the  subject 
to  the  notice  of  the  Judges,  we  can  have 
no  doubt  that  the  regulations  jtliey  will 
make  from  time  to  time  will  be  both  rea- 
sonable and  effectual— that  they  will,  on 
the  one  hand,  see  that  the  examination  does 
not  degenerate  into  a  mere  form,  and,  on 
the  other,  that  it  is  conducted  with  fairness 
and  propriety. 

We  suhgoln  the  following  Letters  and 
Answers  on  this  subject : — 

ADMISSIONS   IN  CHANCXRT. 

Sir, 
I  8l\  n  be  extremely  obliged  if  you  will  state 
in  yoir  next  Legal  Observer,  whether  a  clerk 
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wAo  itSU  be  *diilv  a4ai)Ued  wi  Attorney  in  the 
Cf*mmu»  Law  VimrU  in  E^tev  Term  nes^ty 
(the  notices  having  been  gwen  for  that  pui:- 
poie  previoas  to  Huary  Term),  can  bcadinit- 
ted  in  Cli,anceiy  on  the^r^^  dtijf  after  that 
(£a«tcr)  Term,  without  examinations  and  what 
notice  must  be  given. 

A  SUBSCRIBEB. 

[There  can  be  no  doubt,  >Ve  think,  that 
persona  who  are  admitted  in  the  Common 
Isi^f  Courts  in  Easter  Tenn«  yi]pXc\^  wiU  be 
|irevious  to  the  operation  of  the  New  Rule, 
will  be  entitled  to  admiasion  in  Chancery 
the  day  after  Term,  ta  usual. — En.]    • 

COHMON-LAW  ADMISSIONS. 

(7.  having  been  admitted  in  the  King's  Bench 
lor  the  h|8t  16  years,  but  not  in  the  Common 
I^leas  or  Exchequer;  can  he  not,  next  Easter 
Term,  procure  his  admission  in  those  Courts 
on  production  of  his  King's  Bench  admission, 
without  examination  under  the  New  Rule,  and 
without  having,  before  this  time,  given  any 
notice,  in  fact,  under  the  old  practice  I 

[TTiis  case  obviously  does  not  come  un- 
der the  New  Rule,  which  applie$  only  to  a 
fwraon  •*  not  previously  admitted  an  Attor- 
ney of  any  of  the  Three  Courts."  G,  be- 
ing^ admitted  iu  the  King's  Bench,  need  not 
ht  examined  previously  to  hia  admission  in 
the  other  Courts. — Ed.] 


BIGHT   OP  MORTGAGEE  TO   DIS- 
TRAIN. 


Tais  is  a  question  which  occurs  often,  and  is 
of  very  great  importance ;  and  though  it  ap- 
pears' settled  in  practice  that  a  mortgagee, 
after  notice  of  his  mortgage,  has  the  right  to 
distrain  for  rent  due  from  tenants  who  come 
into  possession  after  the  mortgage, — ^and  this 
practice  is  supported  by  the  opinion  of  some 
very  eminent  lawyers, — my  object  is  shortly, 
to  enquire  into  the  basis  of  this  presumed 
right. 

All  .persons  possessing  the  revenioti  of  pre- 
mises, are  of  common  right  entitled  to  distrain ; 
bat  the  old  authorities  shew  that,  without  the 
reversion,  the  power  of  distress  cannot  exist, 
unless  the  power  -is  giyen  by  a  special  reser- 
vation, 

'^efore  the  case  of  Moss  y.  Gnilimore,  1 
Doug.  279,  it  wad  considered  very  doubtful 
whether  a  mortgagee  could  distrain  for  rent, 
vpoi^  parties  who  held  under  a  lease  made 

Srioif  to  the  mortgage.  By  that  case  it  is  de- 
ided  that  they  have  such  a  right,  because  the 
reversion,  which,  until  the  oiiortgage  was  in 
the  m^rtga^r,  is  by  mortgage  vested  in  the 
mortgajj^ee  $  and  therefore  he  gains  the  power 
of  distress.  The  last  ca9e  bearing  upon  the 
•ubjeet,— that  of  Fope  v.  Big^s,  9  B.  a^d  C- 


245, — shews  that  a  mortgi^ee  is,-  after  notice 
of  the  mortgage,  entitled  to  the  rents  of  the 
mortgaged  premises,  becoming  due  from  ten- 
ants who  come  in  (^er  the  mortgage ;  and  it 
is  Upon  these  two  cases  that  the  opinion  of 
the  right  of  the  mortgagee  to  distrain  upon 
tenants  who  come  in  after  the  mortgage,  is 
founded. 

.  With  regard  to  the  case  of  Moss  \jGallimoret 
the  mortgagee  in  thut  case,  as  before  stated, 
had  a  right  to  distrain  because  the  reversing 
was  in  him  {  but  where  tens^nts  are  in  after  the 
mortgage,  there  is  no  reversion  in  the  mort- 
gai^ee,  and  therefore  no  right  to  distrain.  The 
mortgagor,  after  the  execution  of  the  mort. 
gage,  has  no  estate  in  the  mortgaged  premises, 
and  therefore  can  grant  none.  Parties  put 
into  possession  by  him  are  trespassers  and 
wrongdoers,  and  the  mortgagee  can  at  any 
time  turn  them  out  without  notice.  This  case 
therefore  seems  to  establish  nothing  in  favor 
of  the  doctrine,  as  there  the  mortgagee  had 
the  reverision  in  him. 

The  ca^e  of  Pope  v.  Bfggs,  shews  that  a 
mortgagee  is  entitled  to  the  rents  of  tenants 
who  come  in  after  the  mortgage,  as  well  as  of 
those  who  are  in  hefore;  but  t)iere  does  not 
appear  to  be  anything  in  tliat  case  to  warrant 
the  assumption  that  he  has  the  remedy  of  dis- 
tress to  recover  it,  and  in  fact  it  rather  tends 
to  shew  that  he  has  notj^  because  of  the  want 
of  privity.  This  was  an  action  of  debt  for  use 
and  occupa^on,  against  a  tenant  who  catne  in 
niter  the  m^iirtgage ;  find  Mr.  Justice  Pauley, 
says,  '*  It  is  quite  clear  that  the  mortgagee 
might  have  maintained  an  ejecltnent  against 
defendant  and  the  other  tenants,  and  thence 
I  thiulc  it  follows  that  it  is  not  necessary  for 
the  mortgagee  to  go  thi-ough  the  form  of  an 
ejectment :  an  arKaugement  may  be  made  with 
the  tenant  and  the  right  of  the  mortgagor  will 
then  be  pro  tania  destroyed," — Mr.  Justice 
LimedaU  says,  *'  I  am.  of  the  sa<ne  opinion : 
if  tenant  u^cquiescc^  he  from  that  time  becon^es 
the  tenant  of  the  mortgagee ;  for  until  the  ten- 
ancy  be  agreed  upon,  me  person  holding  pos- 
session is  strictly  a  trespasser  as  regards  the 
mortgagee,  and  the  rents  might  be  recovered 
from  him  as  mesne  profits :  the  mortgagee  may 
therefore  receive  the  rents  without  going 
through  the  form  of  an  eiectment,  if  tenant 
will  consent  to  pay  them. '  Thus  it  must  be 
observed  that  Mr.  J,  Bay  ley,  speaks  of  an 
arrangement,  as  being  necessary  to  establish 
(he  relation  of  landlord  and  tenant  between 
the  party  in  possession  and  the  mortgagee  ,*  and 
Mr.  J.  Littledale^  is  still  inore  clear  on  the 
point.  "  If  tenant  acquiesce,'*  says  he,  ^hen  he 
becomes  tenant,  but  if  not,  he  is  a  trespasser,  and 
the  rent  must  be  recovered  as  mesne  profits. 
If,  therefore,  the  tenant  does  not  acquiesce, 
there  is  no  Pfiyity  of  estate,  and  consegmsntly  ' 
no  power  of  distress ;  and  this  is  in  ac<So;'4ance 
with  the  old  rules  of  law. 

The  argument  in  favor  of  the  ijght  is  that 
after  the  execution  of  the  mortgage  thq  nio^ 
gagor  stands  in  the  situation  ofa  mere  agent 
or  receiv  «}of  rents  in  relation  to  the  mortga- 
gee, <ar  i^t€ij  cases  appear  o  establish  this 
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position),  and  that  the  mortgagee  may  there- 
fore adopt  the  act  of  the  roortga^r  or  receiver 
in  letting  the  mortgaged  premises,  and  as^  a 
consequence  become  entitled  to  all  remedied 
for  recovery  of  the  rent. 

It  must  be  acknowledged  on  the  one  hand, 
that  there  appears  no  equitable  reason  why 
the  mortgagee  should  be  denied  the  power  of 
distress  against  tenants  who  come  in  after  the 
mortgage,  more  than  against  those  who  were 
in  before ;  and  on  the  other  hand  it  may  be 
aaid  that  the  power  of  distress,  being  a  special 
and  extraordinary  remedy,  provided  for  the 
recovery  of  a  particular  species  of  debt,  and 
given  because  of  the  intimate  connection  or 
privity  which  is  supposed  to  exist  between  the 
parties  concerned;  and  as  it  is  a  remedy  which 
18  severe  upon  those  against  whom  it  is  put  in 
operation  it  ought  not  to  be  lent  to  or  extended 
without  great  regard  being  had  to  these  con- 
siderations. 

Y. 


SELECTIONS 
FROM  CORRESPONDENCE. 


DOWBR. — ^LIlflTATlONB. 

To  the  Editor  of  the  Legal  Obeemer, 
Sir, 
The  alteration  of  the  law  in  regard  to  Dower 
having  been  repeatedly  alluded  to  Dy  several 
of  your  correspondents,  without  coming  to 
any  correct  legal  result  on  the  points  in  the 
text;  and  considering  that  part,  at  least,  of 
the  profession,  are  ot  fault  as  to  the  mode  by 
which  a  widow,  who  married  on  or  be/ore 
January  \st,  1834,  can  be  divested  of  her 
dower,  I  beg  leave  to  submit  to  your  readers 
that  the  usual  limitations  (except  of  a  joint 
estate)  to  a  purchaser  and  trustee  (even  en- 
grafted,  as  they  sometimes  are,  with  a  sprig  of 
the  new  declaration,  decidedly  useless  in  this 
respecty  as  the  new  statute  does  not  extend  to 


a  widow  married  before  that  period)  Appear  Xq 
be  inadequate  for  the  purpose  of  barring  her 
dower,  inasmuch  as  it  is  enacted  by  section 
the  2d,  *'  That  when  a  husband  shall  die  bene- 
ficially entitled  to  any  land,  for  an  interest 
which  shall  not  entitle  his  widow  to  dower  out 
of  the  same  at  law,  and  such  interest,  whether 
wholly  equitable  or  partly  legal  and  partly 
equitable,  shall  be  an  estate  of  inheritance  in 
possession,  or  equal  to  an  estate  of  inheritance 
in  possession,  {other  than  an  estate  in  Joint 
tenancy)  then  bis  vridow  shall  be  entitled  in 
equity  to  dower  out  of  the  same  land.'' 

With  respect  to  a  widow  married  after  that 
period,  section  the  4th  enacts,  **Tbat  no 
widow  shall  be  entitled  to  dower  ont  of  any 
land  which  shall  have  been  absolutely  disposed 
of  by  her  husband  in  his  lifetime  or  by  his 
wUl." 

On  reference  to  the  2d  section,  if  it  means 
any  thing  at  all,  it  must  undoubtedly  com- 
prehend the  interest  of  the  husband  under  the 
usual  limitations  (with  the  above  exception) 
to  himself  and  trustee,  and  entitles  the  widow, 
married  on  or  before  that  period,  to  her  dower 
out  of  the  same,  but  not  out  of  his  interest 
under  a  joint  estate. 

Barton,  therefore,  has  a  good  estoppdfor 
widows  of  all  sorts  and  sizes,  and  here  is  one 
that  will  estop  any  widow  married  prior  to  that 
date,  videlicet:  "  Unto  A.  B.  (purchaser)  and 
C.  D,  (trustee),  and  their  heirs,  to  the  use  of 
such  person,  &c.  as  the  said  A.  B,  shall  by 
deed  or  will  appoint,  &c. ;  and  in  default,  &c. 
to  the  use  of  the  said  A.  B,  and  C  Z> ,  and 
the  heirs  and  assigns  of  the  said  A,  B,  for 
ever,  but  nevertheless  as  to  the  said  C.  Z>.  and 
the  estate  so  hereby  limited  to  him,  in  trust  for 
the  said  A.  B,,  and  his  heirs  and  assigns  for 
ever."  The  purchaser  and  trustee  conse- 
quently take  a  joint  estate  for  life,,  and  the 
purchaser  a  remainder  in  fee  in  severalty,, 
which  seems  to  be  the  only  efficient  expedient 
to  clear  an  estate  of  this  incumbrance. 

Y.  N.  N. 


ATTORNEYS  TO  BE  ADMITTED, 
KMg*8  Bench, 

EASTER  TERM,   1836. 


( Concluded  fyom  page  345.) 


Clerh*  Namei. 
Reeves,  Orlando,  41,  Southampton  Row. 


Rice,  Charles,  the  younger.  No.  1,  Warwick 

Court,  Holbom, 
Richardson,  Thomas,    6,    Stonefield  Street, 

Cloudsley  Square,  Islington. 
Ridley,  Thomas,  68,  Great  Queen  Street. 


7b  whom  articled. 

John  Fry  Reeves,  Taunton ;  assigned  to  Ro- 
bert James,  Glastonbury;  re-assigned  to 
John  Fry  Reeves ;  and  now  with  John  Tyr- 
rell, Esq.,  New  Square. 

William  Foster,  New.Sleaford;  assigned  to 
John  Hawkins,  2,  New  Boswell  Court. 

Thomas  Rushton,  Uttoxeter. 

Ralph  Walters,  Newcastle-upon-Tyne;  and 
for  the  last  year  as  a  pupil  to  William  Clay- 
ton Walters,  of  Newcastlc-upon-TYnc,  Bar- 
rister at  Law. 


Attorneys  to  be  admiited. 


zii 


Cierki*  Namei, 
Rodker,  Alfred,  12,  Carthusian  Street. 

Roberts,  Evan,  the  younger.  Grove  House, 

Brixton. 
Rolnnson,  Charles  Frederick,  7>  Queen  Street 

Place. 
Robson,  Harrison,  Halif&x,  York. 
Russell,  Charles,  29,  Lincoln's  Inn  Fields. 
Rutherford,  Thomas^  19,  King's  Arms  Yard.  . 

Sanford,  Edmund,.  13,  John  Street,  Adelplu. 
Scarth,  Robert  Moorsoo,  3,  St.  Paul's  Place, 
Ball's  Pond. 


Scott,  Richard,  4,  Hunter  Street,  Brunswick 

Square. 
Scott,  Henry,  Hollincfwood  within  Oldham. 
SerKll.  Dalton  HaskbU,  66,  Charlotte  Street, 

Portland  PUce. 

Sewell,  Joseph,  the  younger. 

Sheppard,  John  Harding,  Great  Ormond  St. 
Sherwood,  George,  Waliindbrd,  Berks. 
Smith,  Henry,  Aylesbury,  Bucks. 
Smith,  William  Castle,  14,  Camden  Hill  Villa, 

Kensington. 
Smith,  William  Collins,' 20,' John  St.  Adelphi. 
Snell,  William  Philip,  27,  Albemarle  Street. 
Statham,  Henry  Heathcote,  Liverpool. 

Stevenson,  John  Adams,  Cobridge,  Stafford. 

Stevenson,  John,  3,  King's  Road,  Bedford  Row. 

Stockdale,  James  Sowerby,  1,  Field  Court, 
Gray's  inn. 

Stutely,  Henry  Octarins,  6,  CambridgeTerrace, 

Regent's  Park. 
Swan,    Robert,  4,  Union  Row,  New]  Kent 

Road. 

Tatam,  WiUiam  Hardy,  Boston,  Lincoln. 
Taylor,  Edwin  Worthington,   Ashton-under- 

Lyne. 
Taylor,  Thomas  Frederick,  Wigan,  Lancaster. 

Temple,  Mark,  23,  Southampton  Buildings. 
Thompson,  William,  Newcastle-upon-Tyne. 
Thompson,  Thomas,  Bishopwearmouth,  Dur- 
ham, 
niom,  William,  Bucklersbury. 


Unley,  John  Thomas  Browne,  North  Shields. 
Topham,  John,  Middleham,  York. 
Topham,  Charles,  Middleham,  York. 
Tome,  Mark  Masterman,  9,  St.  James'  Street, 
Westminster. 


To  whom  articled-  .     ., 

Christopher    Vickry    Bridgman,    Tavistock, 

Devon. 
Allen  Pering,  Lawrente  Pountney  Place. 

James  Robinson,  7>  Queen  Street  Place. 

James  Edward  Norria,  same  place. 
William  Russell,  Leamington  Priors,  Warwick. 
John  Edward  Mosley,    Burton-upon-Trent ; 
assigned  to  Thomas  Lacy,  King's  Arms  YardJ 

Thomas  Sanford,  same  place. 

Jonathan  Scarth,  Shrewsbury;  assiped  to 
Thomas  Cuvelje,  Southainpton  Buildings  { 
now  with  John  Wilson,  Esq.,  Grays  Inn, 
Barrister  at  Law. 

Joseph  John  Wright,  Sunderland. 

WilUam  Barlow,  Oldham,  county  Lancaster. 
George  Stephen,  17,  King's  Arms  Yard;  as- 

si(?ned  to  William  Befi,  9,  Bow  Church 

Yard. 
John  Wood,  Falcon  Street,  Aldersgate  Street; 

assigned  to  Joseph  Sewell,  the  younger, 

Norwich. 
Charles  Bayley,  Frome,  Somerset. 
William  Ormond,  Wantage,  Berks. 
James  James,  same  place. 
James  Rooker,  Bideford,  Devon. 

William  Waterman,  23,  Essex  Street. 

Tliomas  George  Fynmore,  43,  Craven  Street. 

"William  Scatl^m,  late  of  Liverpool,  deceased ; 
assigned  to  Thomas  Foster,  Liverpool. 

Samuel  King,  Temple  Chambers;  as^ignfcd  to 
Comwell  Baron  Wilson,  43,  Lincoln's  hin 
Fields.  ^      ^ 

Thomas  Gilchrist,  Berwick-upon-l  weed ;  as^ 
signed  to  William  Pringle,  King's  Road. 

John  Firth  Empson,  late  of  Glamford  Briggs, 
Lincoln,  deceased;  assigned  to  John  Nichol- 
son, same  place.  .  , 

Thomas  George  Fynmore,  43,  Craven  Street.  • 

William  Nicholson,  Bradford,  York;  asdgned 
to  George  W.  Poole,  13,  Southampton  St., 
"  Bloomsbury;  assigned  to  George  Stephens, 
79,  Blackfriars  Road. 

John  Bojfield'Millington,  Boston. 

James  Mellor,  same  place. 

John  Redhead,  Manchester,  deceased;  assigned 
to  Richard  Mea'lowcroft  Whitlow,  Manches- 
ter; assigned  to  Henry  Gaskell,  Wigan. 

Henry  Smithson,  New  Malton,  York. 

Mark  Lambert  Jobling,  same  place. 

Frederic  Horn,  Sunderland. 

Henry  Pye,  Louth,  Lincoln;  assigned  to  Wm. 

Humphery  Pilcher,  of  New  Broad  Street; 

assigned  to  Wm.  Duncan  Cramond,  New 

Broad  Street;  re-assi^ed  to  William  Hum- 

phery  Pilcher  aforesaid. 
John  Tinley,  same  place. 
Lupton  Topham,  same  place. 
Lupton  Topham,  same  place. 
George  Washington  Abbott,  same  place. 


95/2  Aitomeyi  iQ  be  adndUei. 

Ckrhe  N<im».  7b  v4mm  Mkhd. 

Tovtog^  James,  U,  GloucesCer  Street,  Queen  Ralpb  Saodera,  Exeter  i  assipied  to  Pojnts 

'  Square.  Charles  Bvne,  South  Molton,  Devon, 

Townley,    Robert  Poyntz,    7,  J!||taf}bprough  Edward  Robert  Porter,  No«  1»  New  Court, 

Place,  Kennington.  Temple. 

Tweddell,  John,  8,  Parade,  Harleyford  Road,  Wililam  Trotter,  Btshpp  AucklandM  Durtea. 

Vauxhall. 

Tymbs,  John,  24,  Sidmouth  Street.  James  Sheffield  Brooks,  John  Street,  Bedford 

Row  I  assigned  to  Wm.  Grane,  Bedford  Row. 

Unwin,  WiDiam,  Sheffield,  York.  Jolin  Ryalls,  same  place. 

"Wace,  Henry  Thomas,  Shriewsbnry.  Richard  Wace,  Shrewsbu^.  ' 

Wallace,  Charles  Lucas,  Diss,  Norfolk.  Harry  Browne,  eame  place. 

Waters.  Richard,  11,  Bedford  Row.  Alexander  Jones,  Usk,  Monmouth. 

Weller,  Stephen,  Tenterden,  Kent.  James  Smith,  Stone  Buildings ;  assigned  to 

Charles  More  UUithome,  R!ed  Lion  Square. 

Wightman,  Wm.,  7,  Sun  Street,  Manchester.     John  Morris,  same  place. 

Wilkins,  Gastrin,  Portsmouth,  Hants.  James  Hoskins,  same  place. 

Williams,  William,  Penrhos,  near  Carnarvon.     William  Williams,  late  of  Carnarvpn.  deceased; 

assigned  to  Henry  Rumsey  Williams,  Pen- 
rhos aforesaid. 

Woodcock,  Joseph,  Newman  Row,  Lincoln's  Thomas  Clark  Brettingham  Diss,  assitmed  to 
Inn  Fields.  Matthew  Brettingham  Kingsbury,  Bungay, 

Suffolk. 


SPECUL  APPLICATIONS  FOR  ADMISSION  ON  THE  LAST  DAY  OF 

EASTER  TERM. 

Fdmer,  William,  36,  Adam  Street  West,  Port-    George  Waugh,  5,  Great  James  Street,  Bed. 
muk  Square.  ford  Row. 

Notice  entered  15th  Feb.  1836. 

Sheilodc,  Henry,  72,  John  Street,   Fitzroy    Thomas  Mortimer  Cleobury,  12,  Monts^- 
Sqiiave«  >^  Street,  Russell  Square. 

Notice  entered  18th  Feb.  1836. 


COMMON  PLEAS. 


Joluifoii,  Thomas  Yarrall,  Arundel,  Sussex.  Richard  Dally,  of  Chichester  and  Bognor;  as- 
signed to  William  Duke,  Arundel. 

Heoviile,  William  HUl,  in  the  parish  of  Mil.  Andrew  Allen  Hardy,  late  of  Sheffield,  de- 

brook,  county  of  Southampton.  ceased. 

Iloleombe,  Walter  Augustus,  1,  Chapel  Street  Alfred  Richard  Cocker,  Nassau  Street,  Soho. 

West,  May  Fair. 

Hurlock,  Fraads  Swaaton,  24,  Seymour  Street,  Thomai  Ambrose,  Manningtree,  Essex. 

Comaught  Square. 


ADMLSSIONS  ON  THE  LAST  DAY  OF  EASTER  TERM— KING'S  BENCH 

Chard,  Charles  Henry,  now  of  \^lnchester. 
lUchards,  Henrv,  30,  Qtorge  Street,  Hanover  Square. 
Welsh  James,  Somerton,  Somerset. 


superior  Cmt^t$ :  Lofd  Chaneellofs  Court. 
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SUPERIOR  COURTS. 


fli  in  t^r  iaxtf  €i^anuTUfx'i  Court 

CHABITT.— GONSTRUCTION  OF  T»|J8T  DUiDS, 

The  rule  fat  the  eomtruction  of  conoeyancei 
an  tnutf  for  founding'  or  endowing'  a 
ehanttft  t«  the  intention  of  the  founder ; 
umd  that  intention  it  a  matter  of  fact  to  be 
ueeertaimed  by  evidence^  if  it  ie  not  e»- 
preeeed  in  the  trust  deeds. 

Dame   Sarah    Hewley»>  by  a  deed  dated 
January,  1704,  vested  certtda  estates  in  York- 
shire in  seven  trustees,  two  of  whom,  Mr. 
Stretton  and  Mr,  Colton,  were  Presbyterian 
ministers,  and  five  were  laymen,  dissenters  of 
ihe  same  denomination — **  upon  trust  out  of 
the  rents  to  pay  such  sums  yearly,  or  other- 
wise, to  such  poor  and  godly  preachers  for  the 
time  bein^  of  Christ's  holy  gospel ;  and  to  such 
poor  and  godlv  widows,  tor  the  time  being,  of 
poor  and  goaly  preachers  of  Christ's  |ioly 
gospel,  at  such  times,  and  for  so  long,  and  in 
8ucn  distributionfl  as  the  trustees  for  the  time 
being,  or  any  four  or  more  of  them,  should 
thiuK  fit;  and  to  dispose  of  such  sums,  and  in 
such  manner,  for  encouraging  and  promoting 
the  preaching  of  Christ's  holy  gospel,  in  such 
poor  places  aa  the  trustees,   or  any  four  or 
more  of  them,  should  think  fit;  and  to  dispose 
of  such  sums  as  exhibitions  towards  the  edu- 
cating of  young  men  designed  for  the  ministry 
of  Christ's  holy  gospel,  never  exceeding  five  sjt 
a  time,  as  the  trustees  for  the  time  being,  or 
any  four  or  more  of  them,   should  approve; 
and  to  dispose  of  the  residue  in  relieving  such 
godly  persons  in  distress,  being  fit  objects  of 
her  and  her  trustees'  charity,  as  the  trustees, 
or  auyfour  or  more  of  them,  should  think 
fit."    The  trustees  were  directed  in  the  distri- 
butions of  the  charitv,  to  have  chief  regard  to 
such  objects  thereor  as  might  be  in  Yorkshire 
and  the  northern  counties;  and  they  were  to 
continue  such  allowances  as  might  be  made 
by  Lady  Hewley  shortly  before  her  death,  to 
persons    or  places  in  York  and  Yorksliire, 
'*  until  they  should  see  reason  to  discontinue 
fhem.**     The  deed  contained  a  power  and 
directions  for  nominating  and  continuing  the 
same  number  of  trustees  from  time  to  time. 
By  another  deed,   dated  April   1707,  Lady 
Hewley  vested  an  almshouse,  lately  erected  in 
tiie  city  of  York,  and  other  estates  on  the  same 
seven  trustees,  upon  trust  to  suffer  the  alms- 
house to  be  used  for  ever  as  a  habitation  for 


^  She  was  the  only  child  of  Mr.  Wolriche,  a 
preacher  of  Gray's  inn,  and  was  married,  when 
young,  to  Mr.,  afterwards  Sir  John  Hewley, 
who  was  admitted  a  membPT  of  the  same  Inn, 
about  the  year  1638.  Having  a  plentiful  estate, 
and  no  children,  they  maintained  an  elegant 
hospitality^;  and  bein^  much  given  to  domestic 
pie^,  their  mansion  in  York  was  the  frequent 
resort  and  refuge  of  the  non-conforming 
ministers,  who  ^ve  up  their  benefices,  rather 
than  comply  with  the  act  of  uniformity  (14 
Car.  2.)  Sir  John  died  in  1697,  and  Lady 
Hewley  in  1710. 


poor  people,  and  suljeet  to  eerCi^  regulation 
therein,  and  partly  hereinafter  montioped;  and 
out  of  Abyrents  of  the  estates  to  pay  the  ex- 
pensea?9^!p^nflg  the  premises,  of  providing 
catechisms  for  the  poor  people  of  the  alms- 
house. &c.,  and  distributing  among  them,  at  a* 
rate  therein  mentioned,  60/.  a  year  out  of  the 
said  rents,  the  residue  of  which  she  directed  to 
l>e  applied  on  the  same  trusts  as  were  declared 
by  the  deed  of  1 704 ;  and  the  like  power  was 
given  for  nominating  and  continuing  the  trus- 
tees; but  Lady  Hewley,  acting  on  a  reserved 
power,  to  revoke  or  alter  either  of  these  deeds, 
did.  in  1/09,  endorse  on  the  deed  of  1707,  a 
direction  that  the  management  of  the  alms- 
house be  in  the  said  Mr.  Colton  and  six  1;^- 
nien,  who  were  therein  named,  and  were  not 
the  trustees  appointed  by  the  deed ;  ^nd  hence 
the  distinction  in  this  case  of  the  grand  and 
#if^-trustees.  The  latter  were  also  to  have 
perpetual  succession,  and  were  to  receive^,  at 
the  beginning  of  each  year,  from  the  former, 
the  appointed  sums  for  sustaining  the  alms- 
house and  its  inmates. 

Lady  Hewley  left  a  collection  of  rules  for 
the  government  of  the  almshouse,  and  directed 
the  same  to  be  observed  by  the  managers 
thereof  (the  sub-trustees).  The  inmates  were 
thereby  limited  to  ten  poor  widows  or  women, 
who  were  never  married— age  55,  or  upwards. 
If  the  trustees  could  find  a  pious  man  who 
could  read  with  the  women,  and  pray  with 
them  morning  and  night,  and  who  might  have 
a  sobef '{ttous  wife*^he,  with  her,  might  be 
admitted  as  the  tenth  poor  persons.  None 
were  to  be  admitted,  but  such  as  were  pioysly 
disposed,  and  of  the  Protestant  relisrion — not 
given  to  strong  drink  or  gossiping.  Every  one 
should  be  able  to  repeat  by  heart  the  Lord's 
Prayer,  the  Creed,  and  Ten  Commandments, 
and  Bowles's  Catechism ;  and  they  were  all, 
unless  disabled  by  sickness,  to  repair  every 
Lord's  day,  forenoon  and  afternoon,  to  some 
religious  assembly  of  the  Protestant  religion ; 
and  they  were  to  commend  themselves  to  0od 
in  person  every  morning  and  evening  in  private 
devotion. 

Lady  Hewley  died  in  1710,  without  further 
than  as  before  mentioned  exercising  the  re« 
served  power  of  revokin.!?  or  altering^he  trusts. 
The  grand  trustees  have  been  kept  up  to  the 
number  of  seven,  by  successive  appointments 
of  new  trustees,  in  place  of  such  as  died  or 
retired,  upon  the  nomination  of  the  survivors. 
By  the  last  deed  of  aopointment  in  1800, 
Messrs.  Offley  Shore,  S,  Heywood,  and  J. 
Wood,  were  constituted  trustees,  together  with 
the  four  trustees  then  surviving,  viz.,  Messrs, 
Samuel  Shore,  J.  P.  Heywood,  T.  Walker,  and 
D.  GaskelL  The  sub^trustees  have  been  also 
continued  in  regcdar  succession.  They  are 
appointed  by  the  grand  trustees  ever  since 
Lady  Hewley's  death,  and  among  them  are 
the  Rev.  Charles  Wellbeloved,  &le<srs.  Ken. 
rick  and  Palmer. 

In  the  end  of  1829,  an  information  was  filed 
against  all  these  trustees  ip  the  name  of  the 
/Utomey.Genf  ral,  a(  the  relation  of  Mr.  G. 
Hadfield  and  others,  cliaiigiBg  the  defendants 
with  misapplication  of  the  trust  ftinds,  by  d  is- 
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Sk^perior  Caurii :  Lord  Cktmerihr's  Cawrt. 


tributinf|r  them  for  the  propagation  of  Unitarian 
doctrines^  and  by  granting  exhibition  to  mini- 
sters, scudentSy  and  colleges  of  UnittHiuis»  in 
disregard  of  the  trusts  of  the  d||rity»  and 
praving  for  n  declaration  of  theiOottrt,  that 
such  application  of  the  charity  funds  was  a 
departure  from  the  purposes  of  the  trn«t;  and 
further  praying,  that  all  the  trustees  who  were 
Unitarians  might  be  removed. 

The  defendants  answered,  that  the  intention 
of  Lady  Hewley,  in  founding  the  charity,  was 
to  encourage  the  preaching  and  practice  of 
pure  Christianity,  without  regard  to  peculiar 
forms  of  Protestant  dissenting  worship,  or  the 
peculiar  doctrines  of  the  different  denomina. 
tions  of  Protestant  dissenters:  That  in  the 
selection  of  objects  of  the  charity,  they  had 
acted  in  conformity  to  such  intentions  of  the 
foundress,  and  in  compliance  with  her  express 
direciions,  as  far  as  directions  were  given  by 
her ;  that  she  did  not,  in  the  trust  deeds,  de- 
signate any  particular  sect  of  Protestants  to  be 
partakers  ot  her  bounty,  or  to  be  excluded 
therefrom ;  that  the  defendants  were  not  in  the 
practice  of  inquiring  what  were  the  religious 
opinions  of  the  applicants  for  the  charity,  but 
limited  their  inquiry  to  the  godly  conduct  of 
the  preachers,  and  to  their  ability  to  promote 
the  preaching  of  Christ's  holy  gospel ;  that  they 
did  not  fpye  an  undue  preference  to  Unitarians, 
but  that  a  great. majority  of  the  ministers  and 
widows  who  received  stipends  from  the  said 
charity  fundn,  were  Unitarian  dissenters... 

The  cause  came  on  to  be  heard  befbre  the 
present  Vice-Chancelior  in  1833.  The  evidence 
on  behalf  of  the  relators  in  support  of  their 
case,  that  Lady  Hewley  was  a  believer  in  the 
divinity  of  Christ,  the  doctrines  of  the  Trinity, 
and  of  origind  sin — all  which  are  rejected  by 
the  Unitarians — consisted  amon^  other  mat- 
ters  of  an  extract  from  her  will,  in  which  she 
said,  "having  committed  my  immortal  soul 
into  the  hands  of  my  Redeemer,  to  be  washed 
in  his  blood,  and  made  meet  to  be  partaker 
with  the  saints,''  &c.  An  extract  from  Sir  J. 
Hewley's  will,  *'  hoping  to  be  saved  only  by  the 
merits  and  mediation  of  Jesus  Christ,  my 
alone  Saviour  and  Redeemer.  Witness  my 
hand,  &c.,  in  the  year  of  our  Lord  God,  1682." 
And  an  extract  trom  the  will  of  Dr.  Colton, 
the  minister  and  friend  of  both,  and  one  of 
Lady  Hewley's  trustees.  "I  commit  myim- 
mortal  soul  to  Almighty  Ood;  and  I  beseech 
him  merdfully  to  look  upon  it,  not  as  it  is  in 
itself  polluted  with  sin,  but  as  it  is  redeemed 
with  ue  blood  of  his  only  beloved  Son,  my 
most  sweet  Saviour  Jesus  Christ,  in  confidence 
of  whose  merits  and  mediation  alone  it  is  that 
I  cast  myself  upon  the  mercy  of  God,"  &c. 
They  also  adduced  Bowles's  Catechism.  It 
was  admitted,  that  all  the  defendants,  except 
three,  were  Unitarians. 

In  December,  the  Flce-Chancetlor  decreed, 
in  substance,  that  no  persons  who  deny  the 
divinity  of  our  Saviour's  person,  and  who  deny 
the  doctrine  of  original  sin,  are  entitled  to 
participate  in  this  charity,  and  that  the  grand 
trastees  must  be  removed.  Being  also  of 
opiiuoB^  that  Lady  Hewky  never  intended  one 


set  of  trustees  to  be  dtlTerent  fttmr  the  other 
set  in  point  of  religious  belief,  his  hononr 
decreed  that  all  the  trustees  who  denied  the 
doctrines  of  our  Saviour's  divine  person,  and 
of  original  sin,  should  be  removed. 

The  defendants  appealed  eariy  in  1834,  and 
Lord  Bnmgham,  Chancellor,  assisted  by  two 
learned  Judges  of  the  Common  Law  Courts, 
heard  the  casein  part  before  the  long  vacation; 
but  b^ore  the  further  hearing  his  Lordakip 
resigflied  the  Great  Seal,  without  giving  jadg. 
ment. 

The  appeal  was  brought  on  agun  before 
Lord  LynHhuTMi,  Chancellor,  assisted  by  Mr. 
Justice  Paiieson  and  Mr.  Baron  Jlder99mi 
but  he  also  resigned  before  the  arguments  of 
counsel  were  brought  to  a  close.  All  the. 
parties  afterwards  consented  to  receive  the 
judgment  of  Lord  Lyndhunt  and  the  same. 
Juoges,  and  it  was  this  day  delivered  in  Gray's 
InnHaU. 

Mr.  Baron  Aldergon  read  his  judgment,  in 
which  he  stated  that  Mr.  Justice  P^tUMn 
Uftieed  with  him.  After  stadng  the  trusts  of 
the  deeds,  and  the  directions  for  the  selection 
and  government  of  the  aims-people;  he  said  it 
was  admitted  by  all  the  parties,  that  the  charity 
was  confined  to  Protestant  dissenters.  The 
question  then  arose,  as  to  what  class  of  diasen- 
tenr;  whether  to  those  dissenten  from  the 
established  church  who  were  called  ortiiodox, 
or  to  those  who  were  called  Unitarians — ^im- 

Sroperly  so  called,  as  he  thought,  for  all  these 
tssenters,  and  all  Protestants,  believed  in  Uie 
unity  of  the  Godhead ;  but  Unitarians  believed 
in  the  unity  of  the  Godhead  without  a  distinc- 
tion of  persons.  If  the  question  in  the  cause 
depended  upon  disputed  aoctrines  of  religious 
belief,  the  parties  came  before  an  unfit  tribu- 
nal for  disposing  uf  such  a  question.  But  the 
question  here  turned  on  matters  of  fact ;  and 
was,  whether  the  doctrines  avowed  by  the 
Unitarians  were  contrary  to  those  which  the 
foundress  of  those  charities  intended  to  be 
preached  and  taught.  If  the  doctrines  of  the 
Unitarians,  to  which  class  the  defendants  ad- 
n^itted  that  most  of  them  belonged,  were  con- 
«^tent  with  the  trusts  and  rules  for  governing 
them,  then  the  Vice  Chancellor's  decree  was 
erroneous ;  but  if  inconsistent,  the  decree  was 
right.  The  principle  on  which  he  relied  for 
decidiUf^  this  question,  was  laid  down  by  Lord 
Eidon,  m  the  Aiti/rney  Generul  v.  Peariom^  in 
1817*  and  it  was  this  :  The  will  of  the  founder 
is  to  be  observed  in  the  government  of  char- 
ities. It  was  clear  from  the  trust  deeds,  from 
the  collection  of  rules  for  the  government  of 
the  almshouse,  and  from  all  the  evidence,  that 
Lady  Hewley  intended  her  bounty  for  Protest- 
ant dissenters  from  the  established  church. 
The  objects  of  the  first  trusts  were  persons 
who  preached  Christ's  holv  gospel,  being  Pro- 
testants.  What  were  the  doctrines  the  preach- 
ing of  which  this  pious  lady  desired  to  promote 
by  her  bountj  ?  most  clearly  they  were  those 
doctrines  which  she  herself  consaentioHslv  be- 
lieved. This  appeared  still  more  strongly  trom 
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the  retaliations  presented  to  the  alms-people, 
as  the  obligation  to  repeat  by  heart  the  Lord's 
Drayer,  creed»  and  ten  commandments^  and 
fiowles's  Catechism.  They  were  also  to  repur 
on  Sundays  to  some  religious  assembly  of  Pro- 
testants;  from  which  direction  it  appeared 
clear  that  this  charity,  though  confined  to 
Proteetant  dissenters,  was  not  intended  for  one 
clasa  of  dissenters;  but  for  dissenters  who 
might  difler  iu  some  points,  but  should  agree 
in  certain  fundamental  points.     What  were 


these  fundamental  points  in  which  all  should.  Jounder  at  tne  time  of  the  endowment.    That 


from,  or  rather,  in  some  respects,  opposed  to 
her  own.  From  the  account  we  have  of  Lady 
Hewley,  the  history  and  the  laws  also  of  that, 
time  render  it  quite.improbable  that  she  would 
encourage  the  preaching'.of  doctrines.epposed 
to  her  own,  and  in  violation  of  the  law,  which 
forbid  the  preaching  of  doctrines  denying  the' 
Divinity  of  Jesus  Uhrist.  No  repeal  ot  this 
law,  in  subsequent  times,  could  alter  the  des- 
tination of  the  chanty  trusts,  for  they  must  be 
construed  by  the  ascertained  intention  of  the 


be  agreed  ?  they  were  the  Lord's  prayer,  creed, 
and  ten  commandments,  and  the  doctrines  in 
Bowles's  Catechism.  It  was  argued,  that  the 
alms-people  were  required  only  to  be  able  to 
repeat  these  by  heart,  and  not  to  believe  in 
them ;  but  he  and  his  learned  brother  were 
clearly  of  opinion,  that  these  were  tests  of  re- 
ligious belief— not  to  try  the  memory,  but  the 
futh  of  the  objects  of  this  charity.  All  Pro- 
testant  distienters,  and  all  the  parties  to  this 
auit;  agreed  in  the  Lord's  prayer  and  ten  com- 
mandments as  fundamental  points  common  to 
aU  of  them ;  but  not  perhaps  m  the  creed,  which 
wwA  not,  he  believed,  adopted  by  that  class  of 
dissenters  who  did  not  believe  in  the  divinity  of 
Jesus  Christ.  In  the  creed,  by  the  expressions 
*'  God  the  Father,  God  the  Son  the  Redeemer 
of  all  mankind,  and  Goil  the  Holy  Ghost,  pro* 
ceedtng  from  the  Father  and  the  Son,"  &c.,  the 
doctrine  of  the  Trinity  was  clearly  acknow- 1 
ledged.  The  obligation,  therefore,  to  repeat 
the  creed,  might  nave  been  intended  by  the 
foandress  as  a  test  to  prove  the  objects  of  her 
charity.  The  doctrine  of  the  Trinity  was 
also  taken  up  by  Bowles's  Catechism,  which  is 
stated  by  most  learned  divines  to  be  strictly 
Trinitarian,  inculcating  both  the  doctrines  of 
the  Divinity  of  Christ,  and  of  original  sin. 
This  was  also  the  impression  on  his  own  and 
hb  learned  Brother's  mind,  after  reading  that 
Catechism ;  and  they  came  to  the  conclusion, 
upon  the  whole^  that  Lady  Hewley  intended 
that  those  poor  people  only  should  be  admit- 
ted to  her  alms-houses,  to  whom  the  doctrines 
contained  in  the  Creed  and  Bowles's  Cate- 
chism, were  acceptable,  as  rules  of  their  faith. 
This  construction  applied  to  the  deed  of  1707; 
but  it  is  also  to  be  given  to  the  objects  of  the 
fourth  trust,  in  the  deed  of  1704^  *'  being  god- 
]▼  persons  in  distress,  and  fit  objects  of  the 
loimdress's  charity."  And  if  such  meaning 
w«re  to  be  given  to  the  worda  **  godly  per- 
Boos,"  in  that  part  of  that  deed,  the  same 
meaning  and  construction  should  be  put  on 
the  same  word  '*  godly  "  recurring  m  the 
other  trusts;  for  two  different  meanings  ought 
not  to  be  given  to  the  same  word  in  the  same 
deed.  The  defendants,  by  their  own  admis- 
sions, as  well  as  by  the  eridence,  could  not  be 
brought  within  the  scope  of  this  interpretation 
of  the  trusts.  It  appeared  to  him,  also,  and 
to  his  learned  Brother,  that  Lady  Hewley's 
religious  opinions  were  in  unison  with  the 
doctrines  which  she  directed  to  be  held  by  the 
alms-people.  It  was  not  likely  that  a  lady  so 
pious  and  so  consdentious,  woidd  labour  for 
the  promotion  of  religious  opinions  differing 


intention  is  not  to  be  affected  or  altered  by  a 
change  in  the  law,  at  the  distance  of  more 
than  a  century.  Upon  the  whole,  it  was  thdr 
opinion,  that  the  Vice-Chancellor's  construc- 
tion of  the  trust  deeds  was  the  true  construe* 
tion. 

.    {To  be  continued,) 


HOia'i  Mmf^  9tiittiu  Court* 

COUNTRY  CAU81C8. — IS8UI  JOINBO. — BNBUIirO 
TERM.— KOTICB  OF  TRIAL. 

In  country  emtses^  a  plaintiff  htts  the  whole 
term  after  that  in  which  issue  is  joined,  to. 
give  notice  of  trial. 

A  rule  had  been  obtained  for  judgment  as 
in  case  of  a  nonsuit,  against  which  cause  was 
now  shewn.  It  appeared  that  the  action  was 
a  country  cause,  and  issue  was  joined  in 
Trinity  Term  last.  No  W)tice  of  trial  was^ 
given  for  the  next  assizes,  and  the  rule  in 
consequence  had  been  obtained.  It  was  now 
submitted,  however,  that  the  defendant  was 
too  early  in  his  application,  and  that  the  phiin- 
tiff  need  not  give  notice  of  trial  for  the  assizes 
next  succeeding  the  term  in  which  issue  was 
joined,  but  had  the  whole  of  that  term  to  give 
notice.  A  case  was  cited  where  this  was  held 
to  be  the  practice  of  this  Court. 

On  the  other  hand,  a  case  was  pointed  onl, 
where  issue  having  been  joined  early  in  term^ 
it  was  held  to  be  necessary  to  give  notice  of 
trial  in  the  same  term.  Here  issue  was  joined 
quite  early  enough  to  have  given  notice  of. 
trial  for  the  Summer  Assizes. 

Coleridge,  J.,  said,  that  the  case  cited  in' 
opposition  to  the  rule  must  govern  his  deet-- 
sion.  The  rale  must  be  discharged,  the  costs 
to  be  costs  in  the  cause. 

Rule  discharged.— ZW-Ai#  v.  fTmn,  H.  T. 
1836.    K.B.P.C. 


SMALL  DBBT0R8'  ACT.— DI8CRAR0B  O^  PRI-' 
80KBR. — PBRSONAL  SBRYICB  09  MOTICB 
OK  PLAINTIFP. 

Notice  of  an  intended  appHeation  for  the 
discharge  of  a  prisoner  under  the  Smqll 
Debtors'  Act,  must  be  served  personal^f 
on  the  plaint!  f,  and  notion  the  attomep. 

This  was  a  motion  to  discharge  a  defendant 
out  of  custody  under  the  Small  Debtors'  Act. 

It  appeared  that  the  usual  terms  had  been 
coiliplied  mth»  but  the  sertice  of  the  «otiee 
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.had  beei»  9>n  the  t^oraev,  bod  not  on.  the 
phuntiff.    It  was  suboiUted  thia  wai  sufficient. 

CQUridge,  J*,  8«id,  it  had  been  eBlabliehed 
lons^  since,  that  the  service  must  he  on  the 
plaintiff.  The  connection  of  the  attorney  with 
the  matter  was  at  an  end  on  Judgment  being 
obtained. 

Rute  refused. — Gord<m  v.  Twine,  H.  T. 
1836,  K.  B.  P.  C. 


1:  &  2  W.  4,  0.32,  s.  30. — rbmoval  of  con- 
viction BT  CERTIORARI. — ■FVECT0F6&6 

W.  4,  c.  20,  8.  21. 

A  conmction  fttr  pursuing  game  in  enclosed 
grounds  during  the  day  time,  under  (he first 
named  act y  cannot  be  removed  hy  certiorari  f 
nor  has  the  5d^6  fF,4,  c.  20,  s.  21,  any 
effect  on  this. 

Hiis  was  a  motion  for  a  rule  to  shew  cause, 
why  a  conviction  under  the  i  &  2  W.  4,  c.  32, 
6.  30,  for  bein^  found  in  enclosed  grounds, 
during  the  day-time,  in  pursuit  of  game,  should 
QOt  be  removed  by  certiorari  into  this  Court 
from  the  sessions.  By  the  45th  section  of  the 
same  act,  it  was  provided,  that  no  summary 
eonviet)on  under  tne  act,  or  adjudication  or 
appeal  therefrom,  should  be  quashed  for  want 
of  form,  or  removed  by  certiorari  into  any 
aiiperior  Court  of  Record.  There  was  no  doubt, 
that  undec  this  statute,  the  conviction  could 
not  hp  removed  {  but  by  the  b  8l6  W.  4,  c. 
20^  8.  21,  It  was  enacted,  first,  that  one  half  of 
ttie  penalty  imposed  should  Be  paid  to  the  in- 
former, and  the  other  half  to  the  overseers  pf 
the  poor;  and  it  then  went  on  to  say,  that  the 
fpnn  of  conviction  set  forth  in  the  previous 
RCt,  should,  so  far  as  related  to  the  "  distribu- 
tion of  the  penalty,  be  made  according  to  the 
fict»  and  conformably  with  the  direction  given 
by  this  act  as  to  such  distribution."  In  this 
Ifktter  ac^  it  would  be  seen  there  was  no  men- 
tion  made  of  the  removal  of  the  conviction ; 
and  the  question  ^as,  whether  the  Court  would 
not  consider  that  the  conviction  was  made 
nnder  the  latter  act,  and  whether,  therefore,  it 
might  not  he  removed. 

Paiteson,  J.  siud,  that  it  had  already  been 
held,  that  the  conviction  under  the  fifst  act 
c^nld  not  be  removed, .  although  the  Coi^c 
might  look  at  it  to  judge  of  the  validity  of  the 
Mrarrant.  It  could  not  be  said,  that  th^  present 
conviction  was  under  thelast  act  of  parliament  j 
beaidea  the  on^  alteration  t(iere  made  mia 
with  regard  to  the  disposal  of  the  penalty. 
The  rule  could  not  be  granted. 

Rule  refused.— i2e#  t.  Hester,  H.  T.  1836. 
K.  B.  P.  C. 


non-payment  of  a  sum  of  money  parsuaat  to 
the  Master's  alhcaiur. 

It  appeared  that  a  former  rule  had  been  re- 
ferred to  the  Master,  to  enquire  what  sum  of 
money  was  due  from  an  attorney  to  his  client, 
the  plaintiff  $  and  the  only  question  now  was, 
whether  the  rule  should  be  nisi,  or  absolute  in 
the  first  instance.  It  was  submitted  that  it 
should  be  altsolute  at  first,  because  it  was  a 
case  in  which  the  reference  was  made  to  the 
Master  with  the  sanction  of  the  Court,  and 
the  order  which  he  made  would  therefore,  in 
fact,  be  that  of  the  Court.  The  attorney,  by 
disobedience  to  the  order,  had  placed  himself 
in  contempt,  and  the  rule  absolute  should  is- 
sue at  once. 

Patiesou,  J.,  said,  the  rule  must  be  fiitr  in 
the  first  instance.  The  case  was  different  from 
one  of  the  non-payment  of  costs  pursuant  to 
the  Master's  allocatur. 

Rule  nisi  granted. — Ryan  v.  Fttrneli,  H.  T. 
183(i.  K.  B.  P.  C. 


RKFRRKNCI   TO   MASTER. — ALLOCATUR. — 
disobedience: — bulb  N18I. 

A  rule  knving  been  rrfetred  to  the  Master 
/^  hm  to  determine  the  amount  due  from 
0m  attorney  to  his  cUent,  andu  sumfi^ed, 
a  rule  for  an  attachment^  for  dis^thedience 
to  the  allocfitur,  wiU  be  nisi  in  thefirH.  in- 


small  debtors'  act. —  DEBT  PRBCI8BLT 
TWENTY  POUNDS.  —  DEFENDANT'S  DIS- 
CHARGE. 

A  defendant  may  be  discharged  out  of  cuS" 
tody  under  the  Small  Debtors*  Act,  even 
though  his  debt  amounts  to  twenty 
pounds  precisely,  after  having  suffered 
the  full  term  of  imprisonment. 

This  was  an  application  fur  a  rule  for  the 
discharge  of  a  prisoner  under  the  Snudl 
Debtors'  Act. 

it  appeared  that  the  prisoner  had  been  in 
custody  for  the  full  period  of  twelve  months, 
for  a  sum  of  precisely  20/.  It  was  submitted, 
however,  that  (his  was  no  bar  to  his  dischargee. 
A  case  was  cited,  where  the  judgment  was  m 
debt  for  100/.,  but  the  execution  being  for 
less  than  20/.,  and  the  defendant  having  been 
in  custody  for  the  full  period  without  re- 
ducing the  judgment,  he  was  ordered  to  be 
discharged. 

Puttesfin,  J.,  said,  that  the  words  of  the  act 
were,  **  not  exceeding  20/. ;"  the  rule  might 
issue* 

Rule  granted.^7%0iii49Ji  t.  King,  H.  T. 
1836.  K.  B.  P.  C. 


CAPIAS.*-- DEFENDANT  IN  OAOL.-^DBtCftlP- 
TlON.«^ARRB8T  01^  DEFENDANT  IN  ^AOL. 
-^HOW  JUSTIFIABLE. 


r  in  custody,  i$  eufi- 


In  a  capias,  a  defendant  being  described  if 
the  gaol  i(i  which  he  is  in 
dent, 

4  defendant  may  be  arrested  in  a  gaol,  pro^ 
vided  he  is  there/or  his  own  purposei  only. 

A  rule  niii  had  been  obtained  for  the  dis* 
charge  of  the  defendant  in  this  case,  ob  the 
ground  of  his  having  been  illegally  arrested. 

It  appeared  thaft  the  defendant  was  in  cus- 
tody in  the  gaol  of  Linton  Peveril,  an^  oh. 
tahied  bis  discharge  at   four  o'clock  in  the 


This  was  a  motion  for  an  attachment  for  |  aKernoon.    He,  however*  was  d^tahied  bf  the 
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keeper  of  the  gaol,  on  the  irfound  of  his  bein^ 
indebted  for  lod^in;^  aad  ^e,  which  were  sup- 
pUed  to  him  in  the  prison.  At  ei^t  o'clock 
he  was  told  he  misrht  go,  but  immediately  on 
his  quittioff  the  prison  he  was  arrested  on  a 
cupias  in  the  present  action.  There  were  four 
objections  to  the  w\  it ;  first,  that  the  defen- 
dant was  not  sufficiently  described,  as  "  of  the 
gaol  of  Linton  Peveril;"  secondly,  that  tlie 
plaintiff  acted  improperly  in  arresting  the  de- 
fendant on  a  capias,  and  that  his  proper  course 
would  have  been  to  bring  him  up  on  a  habeas^ 
he  being  in  custody  in  an  inferior  jurisdiction; 
thirdly,  that  the  defendant  was  in  iUegal  cus- 
tody up  to  the  time  when  the  arrest  took 
place^i  m  being  detained  by  the  gaoler,  and 
that  therefore  the  arrest  was  irregular ;  and 
fourthly,  that  the  arrest  should  not  have  been 
effected  within  the  precincts  of  the  gaol. 

Cause  was  now  shewn,  and  it  was  submitted 
that  the  whole  of  the  objections  must  fail. 
With  regard  to  me  second  and  third  objec- 
tions, it  was  sworn  that  the  defendant  was  at 
liberty  to  depart  at  four  o'clock,  and  that  his 
staying  after  that  time  was  to  prevent  his  being 
arrested  for  debf,  and  for  his  own  purposes 
only,  and  was  therefore  properly  treated  as  if 
he  had  never  been  in  custody.  The  fourth 
objection  must,  under  these  circumstances, 
also  fail,  for  no  more  reason  could  be  urged 
for  his  not  being  arretted  while  staying  in  the 
Ifaol  of  his  own  accord,  than  for  the  privilege 
from  arrest  of  the  gaoler,  had  a  capias  been 
issued  against  him. 

Liiiietfuie^  J.,  said,  there  was  no  objection 
to  the  arrest,  the  defendant  having  remained 
in. gaol  for  bis  ow^  purposes.  The  description 
of  him  was  quite  sufficient ;  and,  the  writ  be- 
ing addressed  to  the  sheriff,  it  was  his  duty  to 
arrest  him  wherever  he  could  find  him. 

Rule  disdiarged.— /#wW//  v.  hill,  H*  T. 
1836.  K.  B.  P.  C. 


ACTION  FOR  USE  AND  OCCUPATION. — GE- 
NEHAL  ISSUE.*— TRIAL  OP  CAUSE. — EVI- 
DENCE or  PREMtSEB  AlORTGARED. — NOTICE 
PROM  XORTGAGBB. — RENT  WHEN  BECOME 
DUE. 

//I  ttn  tt€ti9nfcT  use  uni  occupation,  the  fact 
of  ike  premises  heing^  mortgaged  by  the 
plaimiiff'^  and  of  the  ile/endunt  hnving  re* 
eeived  notice  to  pay  the  rent  tu  the  mort- 
gagee, may  be  given  in  evidence  under  the 
general  issue,  if  the  rent  sought  to  be  re- 
covered accrued  due .  after  the  service  of 
the  notice.  If  ntherwise,  however,  the  fact 
muet  be  specintly  pleaded. 

This  was  an  action  of  assumpsit  for  nse  and 
o<?cupatioD.  The  defendant  had  pleaded  nnn 
iirjtMutnpsit,  and  the  cause  came  on  for  trial  be- 
l%>re  the  sheriff  of  Middlesex.  It  was  then 
proved  that  the  defendapt  held  the  premises 
under  a  wTitten  agreement  from  the  plaintifl*, 
and  that  some  rent  being  due,  the  latter  dis- 
trained, and  the  defendant  then  gaye  him  biBs 
of  exchange 'in  satisfastion- of  the  rent.    On 


behalf  of  the  defendant,  eridence  waa  tepderad 
to  shew  that  the  plaintiff  had  mortgaged  the 
pr^mides,  and  that  the  mortgagee  had  given 
notice  to  the  defendant,  to  pay  the  rent  to  nim. 
Evidence  of  this  fact  was  objected  to,  on  the 
ground  that  it  should  have  been  specially  plead- 
ed ;  and  the  sheriff  refused  to  receive  it,  and  ia 
conse(|uence  a  verdict  was  obtained  by  the 
plaintiff. 

A  role  had  since  been  granted  to  enter  a 
nonsuit,  on  the  ground  ot  the  refusal  of  the 
•heriff  to  receive  the  evidence,  against  whicli^ 

Cause  was  now  shewn.  The  opposition  to 
the  rule  was  grounded  on  a  rule  of  court,  by 
which  it  was  providefl,  that  the  plea  ofnois 
assumpsit  in  an  action,  onlyacted  asa  denilil 
of  the  express  contract  alleged,  or  of  matters 
of  fact,  by  which  the  contract  might  be  implied 
by  law. 

Cur,  W».  tw//. 

Tindal,  C,  J.»  afterwards  said,  thatitiwas 
a  very  material  question,  whether  the  rent  be- 
came due  before  or  after  the  service  of  the  notice 
by  the  mortgagee;  and  then  the  point  for  con- 
sideration was,  whether  the  evidence  which 
had  been  offered,  could  he  received  under  the 
general  issue,  consistently  with  the  new  rules. 
It  was  evident  that  if  the  rent  had  accrued  due 
after  notice  ser veil,  the  state  of  facts  desired  to 
be  shewn  Woald  have  beeh  q  good  defence  be-l 
fore  tiie  new  rules.  Theobjection  indeed  that 
the  tenant  was  not  allowed  to  set  tip  this  de-s 
fence,  on  the  ground  that  he  would  be  estopped 
from  disputing  bis  landlord's  title,  was  noil 
taken,  Imt  ic  was  only  suinnlited  that  the 
matter  must  be  specially  pleaded.  Theques^ 
tion  then  entirely  tamed  on  the  rule  which 
had  been  alluded  te$  and  from  thMrule  the 
Judges  were  of  opinion  that  the  e^dence  aft 
to  the  rent  wfcich  Uceamte  <diie  aft^r  notice 
served,  was  admissible,  because  in  htt  it  t^ 
mounted  to  a  denial  of  the  cirbumstabceS  oil 
which  the  promise  arose.  It  was  alleged  ia 
the  declaration,  that  the  defendant  hdd  the 
premises  by  permission  and  sufferance  of  the 
plaintiff,  but  by  the  evidence  which  wiur offered. 
It  would  appear  that  they  were  held  by  per- 
mission  of  the  mortjOfagee.  The  fact  of  the 
written  agreement  heingentered  into,  was  only 
one  fact  in  favor  of  the  plaintiff,-  for  the  mort- 
gagee having  given  notice  that  the  tenant  must 
pay  him  the  reni  for  the  future,  it  was  evident 
that  the  premisses  were  no  longer  held  of  the 
plaintiff.  By  the  notiee  a  new  tenancy  was 
created,  and  the  mortgagree  might  have  ejected 
thii  tenant  from  the  premisses.  The  same  rule 
however  did  not  apply  to  the  rent  which  vras 
due  before  the  service  of  the  notice.  Then 
the  plaintiff  had  a  clear  right  to  bring  an 
action,  for  nntil  the  period  of  the  service  of 
the  notice,  the  character  of  the  occupation 
remained  unaltered.  ITie  evidence  as  to  the 
by-gone  rent  did  not  amount  to  a  denial  of  the 
fact  that  the  occirpatfbn  was  by  permission  of 
the  plaintiff,  but  merely  to  a  confession  and 
avoidance ;  and  there  was  no  answer  therefore 
with  regard  to  that  rent  on  the  present 'plead- 
ings. It  did  not  appear,  however,  whether  Uie 
rent  sought  to  be  recovered  became  due  after 
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or  before  the  service  of  ihe  notice,  and  the 

8 resent  rule  must  therefore  be  made  absolute, 
lule  absolute— ATo^/t/t^tv  v.  BarnetL  H.  T. 
1836.    C.P. 


erc^equrr  of  ipftMi. 

jBTAT  OP  PBOCEBDINOS.— LAST  DAT  OF  TERM. 

Proceedings  in  ^'ectmeni  mil  not  6e  stayed 
by  the  Ceurt  on  the  Uut  day  of  term. 
'  Thw  was  an  application  to  stay  proceedings 
in  this  action.    It  was  the  last  day  of  term.      - 

The  Court  said  proceedings  could  not  be 
stayed  on  the  last  day  of  term. 

Rule  refused.— /)otf  dem.  Smith  v.  Hardy, 
H.T.1836.    Excheq.  ^' 


JUSTIFIGATIOK  OP  BAIL.  —  NO  OBJECTION 
TAKEN  BY  PLAINTIFF. — ^BUBSEOUENT  DI8- 
OOVERT  OF  INSOLYENCT  OF  BAIL. — FRESH 
BAIL. 

Bail  having' Justified,  and  no  exception  taken 
by  the  plaintif,  the  defendant  cannot  af 
terwards  be  called  upon  to  put  in  fresh 
bail  if  his  former  sureties  are  discovered  to 
be  insolvent. 

This  was  an  application  for  a  rule  eallinif 
on  the  defendant  to  put  in  and  justify  fresh 
bail  within  three  days^  under  these  circum- 
stances :— 

The  defendant,  it  appeared,  bad  produced 
two  persons,  who  had  sworn  themselves  worth 
the  requisite  amount,  and  no  objection  was 
inade.  Soon  afterwards,  however,  it  was  found 
that  the  bail  were  insolvent. 

The  Court  said  that  this  was  a  very  novel 
application,  and  could  not  be  entertained. 
The  biul  might  have  been  objected  to. 

Rule  refused.— iliraftirtt*  v.  Levaua,  H.  T 
1836.    Excheq. 


Priaoners'  Counsel. 
Marriages  in  England. 
Registration  of  Births,  &c. 
Turnpike  Roads  Consolidatioiu 
Intimidation  of  Voters. 
Final  Register  of  Voters. 

Third  Reading. 
Slaves  Compensation, 
Capital  Punishments. 

Bills  to  be  brought  in. 
,  Bribery  Acts  Consolidation. 
Enfranchisement  of  Copyholds. 
Titles  by  Copy  of  Court  RoU. 
Abolishing  Customary  Descent,  sad 

commuting  Heriots. 
Boundaries  of  Manors. 
Law  of  Escheat. 
Law  of  Libel. 
Registration  of  Alien^. 
Offences  against  the  Penon. 


FURTHER  NOTICES  OF  MOTIONS  RBLATIKG 
TO  THE  LAW. 

To  amend  the  Law  of  Prosecutions  for  Con- 
spiracy. Sir  5.  Whallef. 

To  alter  the  Law  as  to  Double  and  IVeble 
Costs,  and  as  to  Notices  of  Action  and 
Limitations  of  Action,  and  the  fonoi  of 
Pleading  in  cases  where  Private  Com- 
panies established  or  authorized  by  Par- 
liament are  concerned.    Sir  F,  Pollock, 


NOTES  OF  THE  WEEK. 


I^W  BILLS  IN  PARLIAMENT. 

Hotuu  af  lorlnf. 

Second  Reading. 
Ecclesiastical  Leases  Regulation. 

In  Committee. 
Ecclesiastical  Courts. 


KottiTs  of  Commonif. 

For  Second  Reading. 
Election  Expenses. 
Registration  of  Voters. 
Durham  Common  Pleas. 

In  Committee, 
Titties  Commutation. 
Municipal  Corporationsr 


TAX  ON  ATTORNETS. 

Three  other  Petitions  have  been  pre- 
sented from  Scotland  for  the  repeal  of  this 
Poll  Tax,  which  is  inflicted  on  one  brandi 
of  the  Profession  of  the  Law;  and  not  on 
the  members  of  any  other  profesuon.  It 
produces  to  the  revenue  about  70,000/. 
a-year.  If  this  sum  is  not  to  be  distributed 
over  the  learned  professions  generally,  it 
would  be  preferable  to  raise  it  by  a  duty  cm 
Decrees  in  Equity  and  Final  Judgments  at 
Law,  and  thus  the  amount  would  be  paid  in 
proportion  to  the  quantity  of  business ;  and 
it  seems  proper  to  pay  it  at  the  condnsion 
of  the  proceedings,  when  the  party  may 
expect  an  early  reimbursement.  At  pre- 
sent, a  young  member  of  the  profession 
who  may  receive  200/.  a-year,  pays  six  per 
cent.,  whilst  another  practitioner  pay5««t 
the  rate  of  one  per  cent,  only,  and  some 
pay  merely  a  few  shillings  per  cent.  Hie 
tax  IB  therefore  an  unequal  one  amongst 
the  members  of  the  profession  itself,  and  is 
an  unjust  one,  because  it  Ib  not  paid  by 
other  professions. 


Note$ofthe  Week.—Ansven  to  Qurie$,'^Q¥erie$. 
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BCCLB8IA8TICAI.  COURTS  BILL. 

This  Bill,  of  which  we  gave  a  very  full 
abstract  in  a  double  number  of  the  20ih  of 
February,  has  excited,  as  might  have  been 
expected,  great  attention  tl^oughout  the 
Legal  Profession  in  all  parts  of  the  country. 
It  is  a  very  sweeping  measure.  The  com- 
plaint against  it  is,  that  it  does  not  seek  to 
reform  the  Local  Courts^  but  abolishes  them, 
root  and  branch.  The  Country  Proctors,  as 
weU  as  the  officers  of  the  Local  Courts,  are 
strongly  opposed  to  this  wholesale  innova- 
tion. A  Central  Court,  with  an  eminent 
Judge,  and  a  superior  Bar,  must  no  doubt 
be  attended  with  many  advantages.  It 
may  be  allowed,  however,  that  in  cases 
of  smaU  magnitude  there  may  be  some 
local  conveniences :  but  the  question  is, 
whether  these  are  not  outweighed  by 
the  general  advantage  of  a  Central  Court 
established  in  London,  whither  the  com- 
munications are  so  easy  and  frequent, 
that  the  business  of  Probates  and  Searches 
may  be  conducted  with  more  expedition, 
and  at  less  expense,  than  from  one  part 
of  a  county  to  another.  The  evil  which 
the  Bill  seeks  to  redress  has  been  cre- 
ated by  the  multiplicity  of  the  petty  and 
peculiar  courts  in  all  parts  of  the  countiy. 
Had  there  been  one  Court  in  each  county, 
or  each  diocese,  probably  no  attempt  would 
have  been  made  to  abolish  them.  One  of 
the  principal  benefits  which  the  plan  pro- 
mises— that  of  having  a  central  place  for 
the  Registry  of  all  Wills,  might  be  obtain- 
ed under  the  present  system,  inasmuch  as 
copies  of  all  the  Wills  are  transmitted  to 
the  Legacy  Duty  Office,  where  it  would  be 
easy  to  have  a  Public  Registry,  the  expense 
of  which  might  be  amply  defrayed  by  the 
fees  received  for  Searches  and  Extracts. 
.  So  much  as  to  the. general  question  be- 
tween the  Metropolitan  and  Provincial 
Proctors.  There  are  other  points  of  con- 
sideration affecting  Attorneys  and  Solici- 
tors. The  Bill  provides  that  Proctors  who 
are  not  Attorneys  may  be  admitted  to  prac- 
tise in  the  New  Court.  Those  who  com- 
bine the  business  of  Proctor  and  Attorney, 
feel  this  restriction  as  a  grievance;  but  tlus 
also  affects  only  the  Country  Practitioner. 
There  are  some  matters  in  the  Bill  which 
bear  more  directly  on  the  London  profes- 
sion ;  but  these  we  must  reserve  for  another 
occasion,  when  the  amendments  to  be  sug- 
gested are  more  clearly  defined  than  they 
are  at  present. 


ANSWERS  TO  QUERIES. 
l.atD  of  9ro]iert|p  anir  Conftc^xmitic. 

APPOINTMENT.      P.  312. 

1 .  In  reply  to  the  query  of  S.,  it  appears  that 
B^OT  C„  whichever  surmvei^  will  have  a  power 
of  appointment  over  the  estate ;  and  certainly 
I  <lo  not  see  how  that  power  can  be  exercised 
while  they  both  )ive^  unless  the  following 
words,  in  the  77th  section  of  3  &  4  W;  4,  c. 
74^  will  bear  tiist  conttraction ;  wm,  **  And 
nifo  to' release  or  e^iinguiih  any  power  which 
may  be  vested  in  or  limited  or  reserved  to  her 
in  regard  to  any  lands  of  any  tenure  or  any 
such  money  as  aforesaid,  or  in  regard  to  any 
eoiate  in  any  lands  of  any  tenure,  as  fully  and 
effectually  as  if  she  were  a  feme  sole,"  &c.  It 
18,  however,  a  singular  case  for  land  to  be  con- 
veyed to  a  man  and  his  wife.  The  querist 
does  not  say  whether  the  purchase  money  is 
furnished  bv  tlie  wife.  II. 

2.  B.  and  C.  cannot  make  a  good  title.  In 
Mac  ddtm  v.  Lofran,  3  Bro.  Ch.  Ca.  320, 
Lord  Thurhw  decided  that  such  a  power  could 
not  be  executed  by  the  appointors  during 
their  joint  lives.    Fide  Sugden  on  Powers. 

Templb,  Jun. 


COPTHOLD. — ADMISSION  OF  BBIR.      P.  312. 

By  F,  not  havinsf  surrendered  the  premises 
to  the  use  of  his  will,  the  devise  of  such  pre- 
mises became  inoperative  (being  previous  to 
the^  55  G.  3,  c.  19*2);  and  having  been  ad« 
milted  tenant,  his  estate  did  not  require  con- 
firmation. Consequently,  it  is  presumed,  a 
second  admittance  is  unnecessary;  and  a  fine 
being  only  due  as  a  consideration  for  the  ad- 
mittance of  a  new  tenant,  it  follows  that  where 
there  is  no  change  of  the  tenant  no  fine  i» 
due.    Co.  Cop.  s.  56. 

Templb,  Jun. 


ESTATE  TAIL  GENERAL.      VOL.  10,  P.  416. 

In  tlie  case  stated,  if  the  tenant  in  tail  can, 
without  the  consent  of  the  protector,  create  a 
base  fee  (see  the  Answer,  p.  478),  woubl  not 
the  latter  be  thereupon  enlarged  by  section  39 
of  the  Fines  and  Recoveries  Act,  so  that  the 
tenant  could  absolutely  dispose  of  the  pro- 
perty without  the  aid  of  the  protector  ?  Or, 
on  his  death  without  issue,  would  his  younger 
brother  be  still  entitled  ? 

G.W. 


QUERIES, 
lain  of  pmptrts  atOr  Confin?<(n^]l* 

ADMINISTRATOR.— SALS  OP  LEASEHOLDS. 

Can  an  administrator  sell  leaseholds  with- 
out the  sanction  of  the  Court  of  Chancery,  for 
the  purpose  of  distribution  amongst  the  next 
of  kin  of  the  intestate  ?  An  anthoiity  ispAr- 
ticularly  requested.  U. 
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WlLfc.— NBW  TnUSTBBS. — ^AOMINI 8TBATI01I. 

^.  dies  leaving  a  will,  whereby  he  appoints 
B,  and  €.  executors  and  tnifttees,  who  duly 
prove  the  same;  in  which  will  is  contained  the 
usual  power  to  appoint  new  trustees^  in  case  of 
death,  resignation,  or  refusal  to  act^  &c.  B., 
tiie  acting  trustee,  survives  €.,  and  makes  a 
will,  whereby  he  appoints  />.  and  E.  his  execu- 
tors and  trustees.  D,  and  E,  refuse  to  act 
under  the  will  of  ^.,  and  in  pursuance  of  the 
power  contuned  in  his  (^.'s)  will,  appoint  or 
otherwise  assifpi  all  power  and  authority  which 
they  had  to  F.  and  G,,  who  are  now  in  the  re- 
ceipt of  rents,  &c. ;  but  as  a  considerable  sum 
is  one  on  debentures  or  otherwise  for  interest, 
F.  and  G.  have  been  refused  payment  thereof, 
unless  they  take  out  letters  pf  administration  de 
h»ni€  non.  Pray,  is  such  an  expensive  course 
absolutely  necessary^  seeing  that  F  and  G.  have 
all  powers  vested  in  them  by  virtue  of  the  as- 
sij^ument  aforesaid,  and  are  de  facto  trustees 
under  the  \vill  of  A,  ?  And  what  remedy  have 
they  to  enforce  payment  \ 

T.  •  S. 


DESCFNT. — STATUTE   OF   LIMITATIONS. 

A,  being  possessed  of  freehold  property  in 
Kent,  died  intestate  in  the  year  1781  or  1/82, 
leaving  two  or  more  sons,  t/.,  the  eldest,  never 
before  his  death,  in  1781  or  1782,  claimed  the 
property  (  and  it  has  just  been  ascertained  that 
a  son  of  a  younger  brother  of  J,  is  in  posses- 
sion, t/.  left  issue  three  sons,  the  eldest  of 
whom  is  nofi  cu:npM  mentis^  and  therefore  in- 
competent to  prosecute  his  claim,  should  he  be 
la  time  to  do  so  ;  and  his  next  brother  is  de- 
sirous of  doing  it  for  him.  Is  the  late  statute 
a  bar  to  the  ^laiin  ?  and,  if  not,  what  course 
ahould  the  brother  of  the  aforesaid  eldest  son 
adopt  to  recover  possession  of  the  estate  ? 

T.  •S. 


9Ui0  of  Hatmiarlr  anH  C^nant. 

DISTRESS    rOR   RBNT.—DILL.— COKSIDERA- 
TJON. 

A.  being  indebted  to  B.  for  rent,  the  latter 
distrained,  and  after  keeping  possession  till 
the  seventh  day  was  told  by  A.  that  he  and  his 
bulitfs  were  trespassing;  they  consequently 
withdrew,  and  ho  sale  took  place.  Afterwards 
B,  through  C.  (jhe  mortgagee  of  the  premties) 
entered  again,  and  distrahied  for  the  same 
rent,  when  an  arrangement  was  come  to,  in 
order  to  save  a  sale.  C.  drew  a  bill  of  exchanere 
on,  and  .procured  the  acceptance  of  D.,  in 
which  was  included  the  expenses  of  both  dis- 
tresses, although  A.  objected  to  those  of  the 
first  being  included.  Can  C,  recover  against 
/>.,  there  being  a  want  of  consideration,  as  in 
fact  there  was  no  debt  due  from  A.  to  C? 
Will  the  second  distress  cure  the  first;  and 
can  all  these  matters  be  legally  and  specially 
pkaded?  T.  •  S. 


DISTRXSS^HIXlBCDTIOir. 

Two  months  pasta  landlord  distnd&cd  on 
his  tenant  for  rent,  and  placed  a  man  on  the 
premises  in  possession  of  the  goods.  The  man 
still  remains  there  by  consent  of  the  tenant. 
Will  not  the  sheriff,  or  an  overseer  of  the  poor, 
be  justified  in  seizing  the  goods  under  a  fieri 
facias,  or  a  distress  warrant  ?  The  period  of 
two  months  being,  as  it  is  considered,  an  unrea- 
sonable time  to  impound  the  distress  without 
removal  or  sale  ?  A  Subscribkiu 
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The  Price  of  the  Man  of  Business,  or  Pocket 
Companion,  which  we  noticed  last  week,  is  6s, 
bound.  It  comprises  Precedents,  Memoranda, 
Rules,  Tables  and  Calculations,  in  Matters  of 
Professional  and  General  Business,  requiring 
attention  when  reference  cannot  be  had  to  the 
Library. 

The  Articled  Clerks'  Manual  will  be  pub- 
lished, we  hope,  on  Saturday  next.  It  will  he 
the  work  of  several  Gentlemen  of  both  branches 
of  the  Profession,  and  will  comprise  a  complete 
Course  of  Study  and  Practice,  %vith  Directions 
relating  to  the  intended  Examination  under 
the  New  Rule  of  Court. 

We  recommend  **  A  Young  Attorney"  to 
apply  at  the  Office  of  the  Law  Institution,  for 
the  information  he  requires. 

We  thank  M.  for  his  Paper,  which  we  shall 
take  an  early  opportunity  of  attending  to. 

if  the  answer  of  **  Forensicus"  be  inserted, 
we  must  of  course  admit  a  reply ;  and  tiien, 
we  presume,  will  come  a  rejoinder,  and  so  on. 
Now  our  notion  is,  that  each  party  having 
stated  his  case,  the  conclusion  must  be  left  to 
the  good  sense  and  feeling  of  the  profession, 
and  that  we  shall  render  no  service  to  the 
cause  of  "  Forensicus  "  by  continuing  the  con- 
troversy at  present.  Some  other  correspon- 
dents have  also  written  on  riie  same  euliject, 
and  at  a  future  time  it  may  be  proper  again  to 
advert  to  it. 

An  answer  has  been  received  from  "  One 
of  the  Convicted  "  to  the  Letter  of  S.  on  the 
Game  Laws.  Part  of  this  letter  we  shall  en- 
deavour to  find  rr»om  for,  and  the  whole  may 
be  seen  at  the  Publishers'  by  S.,  on  stating  his 
name. 

The  Queries  and  Answers  of  **  Aspiro ;" 
"  A  Contributor;"  and  Y.  Z.  have  been  re< 
ceived. 

The  Grievance  stated  by  '*  Legalis*'  shall  be 
noticed. 

•*  Lector's*'  Observations  were  too  late  for 
this  week. 

''  An  Articled  Clerk's"  Letter  wUl  appear. 


srtir  Utqal  0twv\^tv^ 
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— —  •*  Quod  nugis  ftd  nm 

P^itinety  et  nescire  milam  est,  a^itamns. 
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PROGRESS  OF  CHURCH  REFORM. 


Wb  now  resume*  the  consideratioii  of  one 
of  the  subjects  which  we  have  (constantly 
had  in  view — the  judicious  refonn  of  the 
Church.  The'  present  session  promises  to 
be  an  important  one  in  that  respect.  The 
Ecclesiastical  Commissioners  have  made 
their  Report,  ^^which  was  laid  on  the  table 
of  the  House  of  Lords  on  Thursday  last. 
We  aball  [shortly  advert  to  this  important 
document ;  in  the  meantime,  we  shall  fstate^ 
tike  provisbns  of  the  new  bill  which  has 
been  introduced,  with  very  little  opposi- 
tion, into  the  Housejof  Commons,  for  the 
Commutation  of  Titlies,  a  measure  which 
we  have  frequently  advocated. 

The  new  bill  provides  three  methods  of 
commutation; — 1.  By  individual  voluntary 
agreements.  2.  By  parochial  agreements, 
voluntary  in  the  majority,  but  binding  on 
the  minority,  if  unappealed  against.  3. 
By  compulsory  awards. 

1.  Individual  voluntmy  Agreementi. 

Any  tithe- owner  may  contract  with  any 
individual  land-owner  for  the  conversion  of 
tidie  into  a  rent-charge ;  and  several  own- 
en  may  concur  in  the  same  contract ;  and 
the  g^uardians  of  minors,  and. other  repre- 
sentatives of  persons  under  legal  disability, 
niM^  contract  iu  their  names. 

The  terms  of  such  contracts  are  left  en- 
tirely free  to  the  contracting  parties,  except 
that  the  rent-charge  is  to  be  estimated  in 

*  See  refereace  to  the  former  articles  on  this 
subject,  9  L.  O.  305. 

^  We  alter  and  abridge  this  statement  from 
the  Camptmion  to  the  Newfpaper/or  March.     [ 
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grain,  as  provided  in  a  later  part  of  the 
bill,  and  is  to  be  liable  to  all  county  and 
parish  rates  as  the  tithe  was  which  it  su- 
persedes. 

Such  contracts  (in  the  case  of  ecclen- 
astical  tithe)  are  to  expire  with  the  incum- 
bency of  the  tithe-owner,  unless  confirmed 
by  the  patron  and  bishop,  or  by  the  com- 
missioners provided  in  the  bill,  to  whom  an 
appeal  is  to  be  given  from  objections  raised 
by  the  patron  or  bishop  against  the  agree- 
ment. If  so  confirmed,  die  conversion  is, 
to  be  perpetual. 

Tlie  fiumer  may  become  a  party  to  the 
contract,  and  in  that  case  is  to  be  bound  to 
pay  the  amount  agreed  to  be  paid  to  the 
tithe-owner  by  the  landlord  as  an  addition 
to  his  rent.  If  the  farmer  refuse  to  join 
in  the  contract,  his  landlord  is  to  succeed 
to  the  rights  of  the  tithe-owner  during  his 
tenancy,  either  of  taking  tithe  in  kind,  or 
any  composition  into  which  he  may  have 
entered,  as  the  case  may  be. 

All  these  voluntary  agreements  are  to  be 
authenticated  by  the  commissioners,  who 
are  to  satisfy  themselves  that  the  parties 
had  a  right  to  contract ;  and  the  recitals  in 
the  agreement  so  authenticated  are  to  be 
legal  evidence  of  the  facts  stated  therein. 

The  rent-charges  are  to  be  recoverable 
by  distress  and  entry  only :  any  lands  in 
the  benefice  which  are  occupied  by  the 
owner,  or  under  one  landlord,  may  be  dis- 
trained upon  to  recover  arrears  due  on  ac- 
count of  any  other  lands  occupied  by  the 
same  owner,  or  under  the  same  landlord ; 
but  no  distress  shall  be  taken  formore  than 
two  years'  arrears. 

The  rent-charges  are  to  be  converted  in- 
to equal  value  of  wheat,  barley,  and  oats, 
at  the  time  of  the  commutatioD,  on  an 
2B 
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average  of  the  prices  cf  the  leTen  prefimn 
years. 

The  CooiptroUer  of  Com  Returns  ia  to 
pablUi  ^bflnaUy  a  sinilMr  avenge  of  tibe 
seven  preceding  years,  and  the  value  of  the 
estimated  quantities  of  grain  to  be  payable 
evervyear.     ^. 

AU  these  prDvisioas  of  a  general  nalore 
apply  to  every  oonoHPlatkm  under  the  art, 
whether  vohmtsujr  or  compalaory; 

partly  compuUory. 
Instead  of  attempting  individual  agree- 
ments, or  simultaneoudy  with  them,  the 
tithe^owners  may  endeavour  to  procure  pa- 
mchjal  agfeeHDtnts. 

Wit3&  thia  view,  tfia  owner  of  at  least 
«m04M|i&  part  of  tibe  tithes  may  c&U  i^ 
infiatiitg  of  land-owners  by  publio  .notion 
.  89d  advisrtisement^  and  ^  agreement  exe-^ 
cuted  by  three-fourtha  ia  point  of  vafaie  of 
.the  tithe-owners*  and  thiae^iourt^  inpointi 
€l  vahie  of  the  Ifljid'owneim  or  their  pioidea* 
.  tP  be  binding  911  the  whote  pluas^  ^  ^P* 
.  proved  by  ^  j^etron  and  bw(^  or  com- 
.  misaioii^rs,  as  m  thf  case  of   individaal 
.  agreementa,  and  if  not  a{4>eale4  baoL  with- 
.iA  three  months.    Paxpd^al  agreements, 
.though  i^ipealedfrom,  to  be  still  ^fOod  as  to 
the  remainder  not  appealing.    Costa  of  the 
a|ipefd  ^  be  paid  as  the  ^commissiaaere 'to| 
whom  the  i^p^eal  lies  may  direct.     In  case 
o€  upreasonable  appeal,  the  appellant  to 
pay  all  the  coats.    Parochial  agreements  to 
be  authenticated  by  commissioners,  and 
their  repitab  to  be  evidence.    Powers  are 
to  be  given  to  ecckiiastieal  persons,  and 
llti^ers  having  estates  less  than  the  fee-sim- 
ple, to  ^RTge  their  benefice  or  estate  with 
the  costs  of  commutation,  to  be  paid  off 
by  iastalmeats.    The  proceedings  of  tlie 
.oommissioners  on  appeal  wiU  be  precisely 
the  same  as  in  the  case  of  a  compulsory 
award,  except  that  they  may  prepare  to 
adjudicate  on  appeal  immediately  after  a 
parochial  meettng,  but  are  not  to  proceed 
:in  an   anginal  compulsory   award,   until 
alter  six  months  after  the  passing  of  the 
act. 

3.  CompuUory  Awards  ^mchuKng,  olao, 
iimiar  proceediags  vn  appeals)  • 

If  six  months  elapse  without  any  indi- 
vidual or  parochial  a^eement,  either  land- 
owner or  tithe-owner  may  apply  to  'the 
.C9minisaioners  for  an  award.  The  priaci- 
j^ea  on  which  such  awards  |u^e  to  be  made, 
.conatitute  the  distbctive  features  of  the 
bill,  as  it  may  be  expected  that  they  will 


guide  the  parties  in  their  individQal  and  pa- 
rochial agreements. 

The  comnussioners  are  to  value  the  tithes 
or  campoaitions  received  during  the  last 
seven  yean,  making  a  proper  deductiaa  for 
the  expensea  of  coUedion  where  they  have 
^beepi  tak^  in  kind,  and  adduig  the  amomt 
of  local  rates  and  diaiges,  ^  they  faatve 
beesi  eoB^ounded  tat^  oa  tiie  peinciple  of 
the  composition  b^g  paid  dear  ef  all  sach 
ehaigea.  31ie  avenge  sum  so  aacerfaiawd 
to  be  the  money-rent  tiiat  is  to  be  tamed 
into  grain,  as  befixre  mentioned*  a$  tiie 
average  pxicea  of  the  aame  seven  yeara» 
one-third  in  wheat,  one-thud  in  haAnf, 
one-tUrd'inoals.  In  every  case  of  awarab 
public  meetings  will  be  hdd  under  the  ais* 
tbority  of  the  commissioiiera,  to  dispoae  of 
objections  to  them. 

.  If  either  party  ^ve  notice  to  the  oom^ 
ndssioners  tbst  this  average  is  an  unftSr 
one,  they  are  to  value  the  groea  amomat  of 
the  tithee,  as  if  they  had  been  tal»4a 
kind  do^iig  the  whole  period  of  aiPao 
jefiOB,  without  making  any  deductiaat^^on 
aicoount  of  the  expenses  gf  coUection;f  or 
any  other;  and  whenever  the  scunti^ch 
haa  been  actually  received  (with  the  wEp 
tion  of  local  charges,  if  paid  tree  §om  . 
thein)  shall  exceed  76h  pr'cent.  ^$^9 
graas  valuQ  so  asoertainea,  the 


ebn  is  to  be  faij^Qght  dovA  to  that  fMtogr- 
tion  ]  if  it  fell 'short  of  $01.  per  oent.«  i& 
to  be  raised  to  it ;  if  it  &U  between  tijfise 
proportions,  it  W>1),  of  course,  oontinue  mir 
changed. 

Hop-grounds,  orchards,  and  market-gar- 
dens, are  excepted  out  of  this  clause,  and 
are  apecialiy  providjed  for. 

The  only  pcunt  reniaining,  is,  the  consti- 
tution of  the  Board  of  Commissionera* 
T^ey  are  to  be  three,— two  appomted  By 
the  Secretary  of  State,  one  by  the  Arch- 
bishop of  Canterbury ;  and'  all  three  re- 
movftUe  only  at  the  joint  pleaaore  of  tbe 
Secretary  and  Archbishop.  They  are  t» 
be  a  body  corporate,  but  to  be  ^pointed 
only  for  five  years.  They  may  appoint 
any  number  of  Asustant-Commissioners, 
not  exceedii^  nine,  without  the  consent 
of  the  TVeasuiy ;  and  may  delegate  any  <ijf 
their  powers  to  their  Assistants,  except  the 
acts  required  to  be  under  their  seal,  sud^  aa 
confinning  and  authenticating  agreements 
and  awards,  &c.  The  Commissioners  are 
to  report  to  the  Secretary  of  State,  and  to 
lay  an  Annual  Account  of  their  progreaa 
before  Parliament. 

The  assistant-commissioners  may  attend 
palrochial  meetings,  if  requested  (on  the 
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plKB  Bagge^ed  hy  Bhr  Robert  Peel,  last 
session),  merely  to  give  advice,  ind  ex- 
plain tihe  proper  principles  t)f  agreement. 
Wbea  appealed  to,  or  appUed  to  for  an 
onginal  award,  they  may  hear  and  deter- 
mine all  disputes  between  the  parties,  but 
eMwr  party  may  appeal  from  their  decision 
to  1^  pourt  of  law .  or  equity  on  a  feigned 
issue,  or  case  stated,  or  tiie  parties  may 
agree  to  refer  their  difference  to  other  ar- 
bitrament. 

Clauses  have  been  prepared  for  the  re- 
demption of  the  rent-charges  ao  created; 
hot  as  these  belong  to  a  distinct  bnnch  of 
the  kibject,  it  has  been  judged  better  to 
separate  them  from  the  commuting  part, 
and  they  will  be  brought  forward  at  such 
time  and  in  such  manner  as  may  appear 
VKMt  advisable. 


LAW  OF  ATTORNEYS. 


fXCXJaZTISS  FOB  COSTS. 

It  was  formerly  considered  that  a  security 
1^  a  solicitor  far  future  costs  was  not  open 
to  objection,  as  the  law  charges  are,  not- 
withstanding the  security,  liable  to  taxation; 
Walmsley  v.  Booth,  2  Atk.  29  ;  SaunderBon 
T.  GfiM,  2  Atk.  298 ;  Morgan  v.  Lewet, 
4  DoW.  29 ;  but  the  contrary  seems  to  be 
,,now  established.  In  Jones  v.  Tripp,  Jac. 
823,  the  Lord  Chancellor  (Eldon)  said, 
''  tba  Court  will  not  permit  an  attorney  to 
take  from  his  client  a  mortgage  for  costs  to 
be  incurred;'  and  in  WUHams  v.  Pigott, 
Jac.  598,  Sir  T,  Pkaner,  M.  R.,  considered 
himself  bound  by  Jones  v.  Tripp ;  and  on 
t)ie  case  coming  on  for  further  directions, 
h9fA.Giffw^4f,iA.  R.,  expressed  a  similar 
opioion.  More  recently,  in  Ex  parte  Bo- 
vili,  in  re  Evans,  Aug.  18:i6,  Sir  John  Leach 
decided,  that  an  equitable  mortgage  to  a 
solicitor  would  not  cover  bills  of  costs  not 
4eKvered  when  the  equitable  mortgage  was 
maide ;  and  the  same  point  came  before  the 
Court  of  Review,  in  the  following  case ; 

This  was  the  usual  petition  of  an  equit- 
able mortgagee  by  deposit  of  title  deeds,  for 
a  sale,  £^e.  of  the  premises,  &c.  The  ped- 
taoner  was  a  sdicitor,  and  the  deposit  of 
the  ^eds  was  to  secure  his  bill  of  costs 
already  incurred,  and  also  to  secure  such 
ooate  %9  mgiht  be  thereafter  incurred. 
Mr.  O.  Anderdtm  for  the  petition.  Mr. 
BetheU,  for  the  assignees,  objected,  that  the 
aecurity  was  bad,  as  regarded  future  bills. 


not  take  a  security  for  bills  before  they  are 
delivered ;  it  was  so  held  by  Sir /oAa  Leach 
in  Ex  parte  Bovill, 

Ex  parte  Laing,  in  re  Duideridge,  2  Mont, 
&  A.  381. 


NEW  BILLS  IN  PARLIAMENT. 


BCCLaSIASTIGAlf  LBA8ES. 

This  18  a  Bill  intituled  "  An  act  for  imposing 
certain  Restrictions  on  the  Renewal  of  Leases 
by  Ecclesiasdcal  Persons." 

The.  Bill  recites  His  Migesty's  commis- 
sion on  the  4th  February  1835,  for  considering 
Che  state  of  the  Estabruihed  Church  of  England 
and  Wales  with  reference  to  ecclesiastical  du- 
ties and  revenues,  which  commission  has  since 
been  renewed,  and  such  renewed  commission 
is  now  in  force,  and  the  inquiries  thereby  direct- 
ed are  now  in  progress,  and  some  time  must 
dapse  before  the  same  can  be  brought  to  a 
termination  i  And  that  it  is  not  contemplated, 
by  the  proceedings  under  the  commission,  to 
affect  the  legitimate  interest  of  ecclesiastical 
coiporations,  or  persons  «Hio  now  hold  prefer- 
ments, but  it  ii  just  and  necessary  to  prevent 
such  corporations  aad  persons  mm  granting 
or  renewing  leases  mew  frequently,  or  other* 
wise  than  &ey  have  been  heretofore  osually 
granted  or  renewed. 

it  is  therefore  proposed-to  be  enacted,  chat 
no  archbishop  or  bishop,  eedesustical  cor- 
poration, sole  or  aggregate,  dignitary,  canon, 
or  prebenditry,  or  other  spiritual  person,  nor 
any  master  or  guardian  of  any  hospital,  shall 
grant  a_new  lease  of  any  house,  hmd,  tithes,  or 
other  bereditameots,.  parcel  of  the  possessions 
of  his  or  dieir  see,  chapter,  dignity,  canoary, 
prebend, 

hath  been  _    

upon ) 

been  held  shall  die,  and 

'ivinsf  lives  or  nte,  and 


me  o^  ipore 


rnieu'see,  eoapier,  eignuy,  canoary, 
,  benefice,  or  hosoital.  if  such  leaaa 
^n  heretofore  granted  for  fives,  until 
Dore  of  the  persons  upon  whose  lite  or 


lives 


ft  hath 
thesu 


such  lease 
then  oiilv  for 

for  such  ppw  life  or  llyes  M.'toyflther  wit^^  {hp 
life  or  lives  of  such  survivor  or  survivors,  shall 
make  up  the  number  of  lives.  wA  exceeding 
three  in  the  whole,  for  which  such  lease  hatn 
lieretofore  usually  beenj^ranted;  and  that  when 
such  lease,  &c.  hath  been  heretofore  granted 
for^Oyears,  nosuch archbishop, &c. shall  grant 
anyjaew  lease.' either  to  the  same  lessee  or  to 
any  other  person^  until  14  years  of  the  lease 
now,  existing  or  herealter  to  be  granted  shall 
SarTexpired.  And  wbsa  sueh  lease  hath  been 
heretofore  granted  for  21  years,  no  snch  arch- 
bishop &c.  shall  grant  any  new  lease,  dther  to 
the  same  lessee  or  to  any^oIEer  persan,  until 
sevfin.  years  of  the  lease  now  existing  or  here- 


to be  granted  shall  have  expired,  and 
that  when  such  lease  hath  been  lieretofore 
granted  for  years,  no  such  archlushop,  &c* 
shall  grant  any  lease,  dther  to  the  same  lessee 
«    \r.    .  ««      "       .     .  or  to  any  other  person,  of  the  saiue  liuu»«». 

Per  CunoM.— The  secunty  is  bad  as  to  'Ug^,  &c.,  for  life  or  lives; 
the  future  bilk  of  eoets*    A  solidtor  can«       Provided  that  where  it  shall  be  certified  in 
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maaner  hereinafter  mentioned,  that  for^  years 
uovv  last  past  it  hath  been  the  uniform  practice 
to  renew  such  leases,  or  to  grant  concurrent 


leases  for  40  or  21  years  respectively,  at  short- 
er  periods  than  14  or  7  years  respectively, 
nothing  herein  contained  shall  prevent  sucii 
krcn bishop,    &c.  from  {granting  a  renewed  or 


concurrent  lease  conformably  to  such  uniform 
■practice,  provided  that  such  uniform  practice 
shall  be  made  to  appear  to  the  satisfaction  of 
the  archbishop  of  the  province  in  the  case  of 
lease  fi^anted  by  a  bisnop,  and  to  the  bishop 
of  the  diocese  in  case  of  a  lease  granted  by  any 
inferior  corporation  or  person,  and  shall  be 
qertided  in.  the  margin  of  the  lease  by  such 
archbishop  or  bishop,  respectively  in  writing 
under  hia  hand,  in  default  whereof  every  such 
lease  shalTbe'  void. 

The  act  not  lo  render  valid  illegal  leases. 
.  Leases  contrary  to  the  act  to  be  void^ 


MUNICIPAL  CORPORATIONS* 

[As  amended  by  the  Committee.] 

.  This  is  entituled,  **  A  Bill  to  explain  and 
amend  an  Act  to  provide  for  the  Regulation  of 
M  unicipalCorporations  in  England  and  Wales. '' 

The  preamble  recites  the  5  &  6  W.  4.  c.  76, 
providing,  among  other  things,  for  the  election 
of  certain  officers,  in  manner  and€orm  there- 
in declared ;  but  such  elections  have  not  in  all 
cRiies  been  duly  made,  according  to  the  pro- 
Tisions  of  the  act :  And  doubts  are  entertamed 
before  and  by  whom  the  meetings  for  such 
elections  can  now.be  convened  and  held  for  the 
purpose  of  supplyinj;  such  deficiencies :  And 
that  the  elections  of  corporate  nfficers  ami 
others  are  liable  to  be  set  aside  by  reason  of 
any  defect  that  may  be  in  the  title  of  the  presi- 
dent officer  before  whom  the  election  may  have 
been,  notwithstanding  that  the  election  may 
have  been  otherwise  good  in  all  respects. 

The  following  is  the  substance  of  the  pro- 
posed enactments : 

1.  Elections  not  to  be  set  aside  because  of 
defects  in  title  of  presiding  officer. 

2.  Elections  not  to  be  set  aside  because  held 
on  the  wrong  day. 

3.  Elections  of  aldermen  and  councillors 
good,  though' the  whole  number  not  elected 
together. 

4.  If  no  mayor,  councillor  elected  by  the 
greatest  number  of  votes  to  convene  a  meeting 
for  supplying  vacancies  among  the  councillors. 

6.  Mayor  and  councillor  to  convene  a  meet- 
ing of  the  council  to  supply  vacancies  in  the 
office  of  alderman  or  mayor. 

6.  If  the  council  fail  to  elect,  the  burgesses 
to  elect  the  mayor  and  aldermen. 

7.  Elections  before  mayor  or  councillor 
alone,  until  election  of  assessors,  to  be  valid. 

8.  5  &  6  W.  4.  c.  76.  s.  43,  in  part  repealed  : 
two  revising  assessors  to  be  chosen  as  the 
burgesses'  two  auditors  are. 

9.  {Ckuie  A.)  Sheriff  to  be  elected  on  9th. 
November,  instead  of  1st  November. 

10.  {CiauMeB.)  Pollmaybe  closed  in  an  hour, 
if  no  voters. 


1 1 .  iClause  C)  Burgess  roll  to  be  concloiiveL 

12.  If  councillors  were  elected  without  con- 
test, the  council  to  decide  who  are  first  to  go 
out  of  office. 

13.  Corporate  offices  may  be  resigned  on 
payment  of  the  fine  for  non-acceptance.  Power 
to  the  council  to  remit  such  fines. 

14.  (Clause  D,)  Mayor  to  hold  over  n&tU 
acceptance  of  office  by  his  successor. 

15.  Sessions  of  the  peace  rightly  holden» 
although  no  justices  of  the  quorum  present. 

16.  Powers  to  try  prisoners  at  Borough  Ses- 
sions, although  committed  for  trial  under  con-^ 
tract  with  the  county  justices,  to  a  county  prison 
more  than  two  miles  from  the  borough. 

17.  Proceedings  on  c^uo  warranto  and  man- 
damus may  be  discontmued  on  payment  oC 
costs. 

18.  Berwick-upon-Tweed  declared  a  county 
to  all  intents  but  for  Parliamentary  electiona. 

19.  Liberties  beyond  the  old  municipal  or 
parliamentary  borough,  declared  not  to  be  part 
of  the  borough. 

20.  {Clause  E.)  Local  actoforthe  relief  of 
the  poor  not  to  be  affected. 

21.  {Clause  F,)  Land  and  assessed  taxes 
to  be  collected  as  heretofore. 

22.  {Clause  G,)  Reservation  of  exemption 
from  tolls  enjoyed  by  persons  in  virtue  of 
other  than  corporate  nghts. 

23.  {Clttuse  H.)  New  securitiea  may  bo 
given  for  old  debts. 


SELECTIONS 
FROM  CORRESPONDENCB. 


OUTSTANDING  TERM. — DOWWl. — ^BVB. 

The  following  case  may  assist  W.  B.*  J. 
(see  p.  3-22).  In  1817,  ^..  the  freeholder, 
mortgaged  his  estate  for  1000  years,  and  then 
died  intestate.  His  hdr  at  hiw,  B.^  wished  lo 
pay  off  the  first  mortgage,  and  raise  a  larger 
sum  ;  and  to  protect  the  intended  firesh  mort- 
gagee against  his  (5.'s)  wife's  dower,  propoaed 
that  the  1000  years'  Urm  should  be  asaigned 
to  such  intended  mortgagee :  but  doubts  as 
to  its  protection  arising,  counsel's  opinion  waa 
taken,  and  he  said —  ^ 

"  If  the  term  was  created  prior  to  the  mar- 
riage, it  will  protect  the  mortgagee  a«;untt 
the  claim  to  dower.  Male  v.  Smiih^  Jacobs 
490." 

It  is  suggested,  that  inquiry  should  be  made 
to  ascertun  that  the  term  has  been  in  no  man- 
ner surrendered,  or  any  act  done  to  lead  to  the 
nresumption  of  its  surrender. 

^  ^  A  CONTEIBCTOIl. 


On  /At  EicaminatioH  qf  Attorneys. 
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EXAMINATION  OF  ATTORNEYS. 


MODS  OF  IXAUINATION. — CLASSIFICATION. 

It  appears  that  the  greDtlemen  whose  admis- 
sion as  attorneys  must  henceforth  be  preceded 
by  an  examination  as  to  their  qualiHcations, 
are  not  a  little  perplexed  with  the  uncertainty 
aa  to  the  course  which  the  Examiners,  in  dis- 
char^rin^  the  duties  of  their  new  office,  will 
pursue. 

To  do  the  candidates  for  admission  justice. 
it  must  be  allowed,  that  if  the  Examiners  are 
to  be  at  liberty  to  question  them  in  any  part  of 
Enffltsh  Law,— to  catechise,  ad  libitum,  from 
Coke  or  Tidd,  the  embryo  lawyer  might  very 
soon  find  himself  puszled.  We  know  it  is  the 
practice  for  members  of  every  branch  of  the 
profession  (a  practice  favourable  to  their  be- 
coming proficients)  to  connne  themselves  to  a 
particular  department  of  law.  Hence  we  have 
the  eminent  criminal  lawyer,— the  convey- 
ancer,— ^the  pleader, — the  bankruptcy  lawyer, 
—the  equity  lawyer, — and  others ;  all  of  whom 

Srofesa  to  know  but  little,  comparatively,  which 
oes  not  come  within  the  scope  of  their  par- 
'ticular  studies.  Where  is  the  univenal  lawyer 
to  be  found,  either  at  the  bar  or  on  the  Bench? 
I>id  not  Sir  William  Home  modestly  admit 
<When  his  promotion  to  the  Bench  was  talked 
of)  his  own  incompetencv  to  preside  in  a 
Common  Law  Court  ?  Dia  not  a  certain  emi- 
nent Judge,  who,  when  at  the  bar,  had  a  case 
on  real  property  laid  before  him,  decline  to 
sUMwer  ii,  recommending  the  opinion  of  some 
eonvevancer  to  be  taken  ? 

Following  such  illustrious  examples,  some 
attorneys'  clerics  have  made  particular  branches 
of  the  profession  their  peculiar  study.  Others, 
from  tne  practice  of  tne  office  in  which  they 
sue  articled,  have  only  an  opportunity  of  learn- 
ing some  one  branch — conveyancing,  for  in- 
atance ;  for  we  know  how  very  fashionable  it 
lias  become  in  those  offices  which  are  consi- 
dered most  respectable,  to  decline  huving  any 
thing  more  to  do  with  common  law  than  they 
can  avoid. 

There  therefore  appears  to  be  some  foun- 
dation  for  the  objection  which  may  be  urged 
i^inst  the  examiners  questioning  the  candi- 
date in  any  department  those  gentlemen  may 
think  proper;  and  I  conclude  ray  observations 
on  this  subject  with  a  suggestion,  the  adoption 
of  which  would,  I  think,  very  much  simplify 
the  duties  of  the  examiners,  and  at  the  same 
time  afford  a  test,  at  which  none  could  cavil, 
as  to  the  legal  acquirements  of  the  examined. 
My  suggestion  is  this : — Let  it  be  made  known 
that  the  examination  will  be^  confined  to 
Blackstone's  Commentaries,  a  work  with  which 
every  joung  attorney  ought  to  be  intimately 
acquainted,  whatever  branch  of  the  profession 
he  may  have  selected  to  practise  in.  The  stu- 
dent who  evinces  a  satisfactory  acquaintance 
with  the  Commentaries  (or,  in  other  words» 
with  the  principles  of  our  laws),  would  afford 
a  sofficieot  guarantee  that  his  legal  attainments 
art  crediCaUe*    I  would  prefer  Blackstone's 


work,  because  it  contains  so  much  elementary 
learning,  and  is  so  deservedly  esteemed  for  its 
accuracy.  A  merely  practical  work,  in  these 
changeable  times  especiallyj,  would  not  be 
nearly  so  suitable. 

PALATINE  COURT  ADMISSIONS. 

As  it  seems  to  be  determined  that  the  res- 
pectability of  the  profession  shall  be  main- 
tained, I  would  ask  a  question  or  two  respect- 
ing that  class  of  our  brethren  who  have  paid  a 
duty  of  60/.  merely  on  their  articles,  and  have 
been  admitted  only  in  the  Common  Pleas  at 
Lancaster. 

tVhere  is  the  policy  of  continuing  such  prac- 
titioners? Assuming  their  avocations  to  be 
confined  \rithin  the  county,  is  it  not  desirable 
that  they  should  be  as  reputable  as  those  who 
practise  in  the  Westminster  Courts?  Why 
are  the  60/.  men  saved  the  trouble  and  expense 
of  being  admitted  in  London  ?  Do  they  not. 
however,  practise  in  the  London  Courts, 
through  their  agents  ?  As  long  as  admissions 
in  the  Common  Pleas  of  Lancaster  are  al- 
lowed, will  the  parties  admitted  there  escape 
an  examination  ?  And  are  there  not  similar 
admissions  at  Durham  ? 

I  submit  it  is  high  time  that  60/.  articles 
should  be  done  away  with,  and  that  every  per- 
son be  compelled  to  be  admitted  in  the  Courts 
at  Westminster. 

T.  P. 

Sir, 
.  I  have  read,  with  regret,  in  your  valuable 
journal,  the  very  illiheraf  observations  of 
W.  H.,  in  answer  to  which,  I  would  venture  to 
observe,  that  although  there  may  be  a  few 
'•  embryo  attorneys,"  ignorant  and  idle,  who 
may  regret  the  examination,  bv  far  the  greater 
number  of  aspirants  to  the  legal  ^profession 
hail  the  same  with  the  greatest  pleasure,  a^  a 
means  of  proving  their  respectability,  and 
throwing  a  safeguard  over  the  profession  and 
the  rights  of  its  members  :  and  perhaps  I  may 
be  pardoned  for  suggesting,  that  where  a  per- 
son can  so  readily  detect  fear  in  the  youth  who 
hurries  on  his  way  amidst  the  press  of  busi- 
ness, he  must  have  a  great  degree  of  secret 
sympathy  in  his  own  feelings,  to  cause  such 
wonderful  discernment. 

I  perfectly  agree  with  W.  H.  in  the  manner 
the  examination  is  to  be  conducted ;  but  I  waa 
better  pleased  to  observe  the  saving  clause  in 
the  New  Rule, "  by  appeal ;"  as  it  will  be  the 
means  of  preventmg  any  candidate  being  re- 
jected through  fear,*  or  other  circumstance, 
as  well  as  giving  a  stability  to  the  power  of  the 
examiners,  which  they  ought  to  maintain. 

Tbst  it  would  be  of  great  benefit  to  the 


*  The  alarm  into  which  a  young  candidate 
might  he  thrown  by  an  oral  examination,  and 
the  apprehension  of  the  failure  of  his  presence 
of  mind,  if  any  thing  like  a  severe  xross-exa* 
mination  took  place,  must  be  greatly^  if,  not 
altogether  removed,  by  conducting  the  examir 
nation  in  writing.    £p. 
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ooanCry  derk  Co  be  ohlisfed  to  spend  a  year  in 
town,  there  can  be  no  doubt;  and  1  perfectly 
a^e  with  W.  H.,  that  the  premium  given 
with  his  articles  entitles  him  to  all  the  benefit 
which  he  can  avail  himself  of.  But  ous^ht  it 
not  to  be  considered,  whether  the  town  clerk 
should  not  serve  some  portion  of  his  articles 
in  the  country,  to  acquire  a  knowledge  of 
sessions  business,  the  poor  laws,  and  other 
branches  of  country  practice,  with  which  the 
London  practitioner  is 'Unacquainted. 

That  in  the  medical  profession,  a  certificate 
of  diligent  attendance  of  a  course  of  lectures 
is  requisite  to  be  obtained  before  a  student  can 
be  examined,  W.  H.  is  rij^ht  in  asserting;  but 
certainly  not,  in  adding  that  the  lecturers  ob- 
ject to  give  it,  unless  the  student  has  duly 
attended  their  examination,  inasmuch  as  they 
never  examine,  but  oulv  give  certificates  of 
diligent  attendance.  In  Uke  manner,  it  would 
be  useless  for  the  lecturers  of  the  Law  Institu- 
tion, King's  College;  or  the  London  Univeftity, 
to  give  certificates  of  qualification  of  the  stu- 
dent to  be  examined ;  because  if  they  are  to 
be  examiners,  what  need  is  there  of  th<  twelve 
gentlemen  who  are  to  be  appointed  by  the 
Court  for  this  purpose?  and  all  that  can  be 
required  of  them  is  a  certificate  of  the  dilwmi 
ttiiehdanee  of  the  student  at  the  requiredlec- 
tures.  And  as  to  the  support  of  these  valuable 
institutions,  will  they  not  receive  ample  benefit 
by  this  arrangement  ?  And  if  they  wafit  more 
eocouragemont,  I  would  suggest  that  they 
should  announee  a  prize  or  two  for  compe- 
tition at  the  end  of  each  session,*  which  would 
increase  the  number  of  the  students,  and  by- 
exciting  their  ambition,  benefit  these  law 
schools. 

Onb  to  bb  bxamxmbo. 


Sir, 

It  appean  to  me,  and  I  am  not  aingular  in 
•o  thinking,  that  the  recent  Rule  for  the  Ex- 
amination of  Articled  Clerks,  although  pro- 
fessing to  operate  as  a  regulation  to  take 
effect  in  future,  has,  nevertheless,  a  retro- 
spective effect. 

This,  I  think,  will  h%  evident,  on  a  state- 
ment of  the  effects  of  the  rule  upon  myself, 
and  rery  many  other  gentlemen. 

Myarticlet  will  expire  on  the  21st  of  April 
next,  and,  for  ought!  know  to  the  contrary, 
the  prescribed  course  of  examination  to  which 
1  shall  then  immediately  be  subjected,  may  not 
bt  published,  or  even  j/greed  upon,  nor  may 
the  Examiners,  in  fact,  be  appomted. 

Surely  I  ought  not  to  be  compeUed  to  spend 
the  interval  between  the  present  time  and  the 

Sublication  of  the  mode  of  examination,  in  a 
esultory»  and  perhaps,    wholly  inapplicable 
^urse  of  reading. 

^  It  has  been  suggested  by  several  profes- 
sional men  of  talent  and  respectability,  that 
the  Rule  ought,  in  common  fairness,  to  have 
a  purely  prospective  effect,  and  that  a  period 
of'  at  least  twelve  months  ought  to  have 
elapsed,  between  the  publication  of  the  mode 
of  examination,  and  its  commencement.    I  do 


not  contend  for  so  long  a  period  as  tw2ve 
months ;  but  1  venture  to  hope  that  vou  will 
permit  me,  through  your  very  u«seful  work, 
earnestly  to  protest  against  the  ii\justiGe>  is- 
convenience,  expense,  and  probable  loss  6i^ 
much  valuable  time,  to  which  the  non-pubfi-> 
cation  of  the  Examiners'  regolations  wUl  iHsf 
eessarily  subject  myself,  atia  many  others  iir 
the  same  situation. 

J.H.    ' 


ADMI0SION8  IV  CAaNCBBT. 

Sir, 
Being  duW  qualified,'  by  service  of  my  aiu 
tides,  for  admission  next  tern,  but  having 
(through  mistake)  Delected  to  nve  the  oiM 
tices  necessary  for  adniission  In  the  ComsMR 
Law  Courts,  will  it  prevent  my  being  admttled 
in  Chancery,  where  a  shorter  notice  is  re- 
quired, as  probably  my  being  admitted  ao 
much  sooner  in  that  Court  will  be  of  varf 
great  importance? 

G.    • 

[We  think  it  is  doubtful  whether  the  Master 
of  the  Rolls  will  adroit  persons  as  solicitors  i^ 
Chancery,  the  day  after  Easter  Term,  who  are, 
not  entitled  to  be  admitted  in  the  Commoa 
Law  Courts,  without  examination.  Such  ad* 
missions  would  give  an  oportunity  of  evading^ 
the  Common  Law  Rules,  by  taking  advant^i^ 
of  the  shorter  notice  in  Chancery.  Easte^ 
Vacation  being  very  short,  there  would  be  ao 
great  hardship  in  postponing  the  AdmUeipw^ 
until  after  an  Examu&ation  iinTrinity  t'cqpf* ' 
Ed.]  ••  -v     > 


PROFESSIONAL  GRIEVANCES.     ' 


8BARCHIK0  POR  WILLS. — ^sXTRACtS. 

Sir, 
Permit  me  to  request  a  comer  of  your  next 
miscellany,  for  the  detail  of  a  "  Professtbnat 
Grievance,"  which  Is  at  once  so  burdensome 
to  the  public,  and  so  little  profitable  to  th^ 
Prerogative  Will  Office,  that  J  should  hope  it 
needs  only  to  be  represented  to  the  conductor^ 
of  that  establishment,  to  induce  them  to  *'  r&| 
form  it  altogether." 

A  few  days  ago,  I  was  directed  by  a  coontr|[ 
client  to  "  mske  search  durlujf  the  last  teA 
years"  for  the  will  of  an  individnisl  ntmda 
■  (an  appellation  almost  as  cominon 
as  those  of  '*  Smith"  and  "  Brown"),  and  of 
whose  Christian  name,  moreover,  my  correal 
pondent  was  by  no  means  ceitain.  To  th4 
office  I  repaired,  paid  my  shilling,  and  cOm^ 
menced  mv  search.  As  it  happened  to  be  A 
busy  day  there,  1  was  compelled  to  ttike  th^ 
volumes  of  the  index,  not  in  their  due  order^ 
but  as  I  chanced  to  find  them  disengaged^ 
and  to  save  myself  the  trouble  of  goinj^  through 
them  twice  or  thrice,  and  the  porters  the  toU 
of  bringing  me  a  dozen  wills  instead  of  otif^ 
I  began  to  note  in  pencil  the  Christian  o^fai^ 
of  all  the  's  I  met  with  in  my  *pT* 
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grew  Uirovffb  eaek  volmne  of  Iheae  gloomy 
rcKiistcn     1  Iili4  thus   procee4ed   GafefdUy 
throuffh  sQvenU  yean,  without  diaooverii^  one 
•moog  the  wtny  — 's,  f<»r  whose  will  I 
liked  to  send  die  porter,  when  I  was  iaforiDod 
by  a  8uhr6fieial»  and  his  statement  was  con- 
firmed liy  hia  superior,  **  that  I  was  decidedly 
infringing  the  regulations  of  the  establish- 
raent.  and  that  neither  pen  nor  pencil  could 
be  allowed  me."    Upon  hearing  this*  Sir«  I  of 
course  desisted ;  but  shortly  siterwards,  hav- 
ing represented  the  matter  to  an  upper  clerk, 
and  at  the  same  time  iu(|uired  the  reason  of 
the  prohibition,  I  was  assured  (with  an  admis- 
sion,  that  when^  w  in  my  owu  C9s^«  the  nances 
vrere  very  common  one^t  perhaps  a  note  or 
two  might  as  wall  have  been  allowed)*  *'  that 
if  once  the  taking  meiiiorauda  were  permitted, 
thene  would  be  no  end  of  persons  visiting  the 
office,  and  copying  half  an  index  a|  a  time." 
Nttw,  Sir,  with  all  due  djofenmc^  to  |he  opinion 
of  this  gentleman,  the  aliove  statement  seems 
to  me  to  be  a  preUwt^  rather  than  a  reaion. 
There  is  certainly  no  accounting  for  the  eccen- 
tricities of  individuals;  but  the  Prerogative 
MTill  Office  is  not  surely  so  delectable  an 
apartment,  or  the  folio  indexes  such  enter- 
taining^ volumes,  us  to  induce  folks  to  go  in 
crowds,  and  to  pay  a  shilling  each  at  entrance, 
for  the  sake  or^copying  the  names  of  all  the 
persons  who  in  each  successive  twelvemonth 
"have  shuffled  off  this  mortal  coiL'^    Vou 
will  observe.  Sir,  it  is  of  the  infitfjres  alone  that 
I  am  now  speaking ;   there  would  be  more 
skew  of  rvason  in  withstanding  an  attempt  to 
abstract  n  wjll^  though  even  this  (since,  after 
all,  we  must  come  to  them  f<»r  an  ojficml  sur- 
traet;)  I  should  think  the  office  might  have  the 
goodness  to  allow^  instead  of  restricting  us  to 
auch  loose,  notices  of  sums  and  dates,  as  may 
be  borne  awav  in  a  treacherous*  and  often 
over-burthened  memory. 

It  may  be  said,  "  the  porters  are  always  on 
the  spot,  and  you  may  have  two  or  even  three 
inspections  for  your  shiRfaig  i**  but  it  is  not 
the  loss  of  mon^T,  but  the  twite  of  time,  that 
I  comj^lain  of.  It  is  qtdte  true  the  porters  are. . 
both  avil  and  ludustrious^  and  they  care  not 
how  man V  volumes  chey  may  hiy  before  vou  ^ 
bat  they  lose  no  time,  they^  are  merely  cfoing 
their  official  duty,  and  their  task  is  over  the 
very  instant  that  the  clock  strikes  four  i  but 
to  myself,  Sir,  and  to  hundreds  in  a  rimilar 
sitaation,  the  loss  of  time  at  public  offices  ia  a 
Tfwl  grievance.  A  request  to  *^  search  the 
office/'  is  perhaps  but  one  in  twenty  of  the 
commissions  which  mast  a'H  be  executed  per 
return  of  post  x  and  it  is  not.  1  think,  unrea- 
aonabl^,  since  these  records  «xtMd  over  three 
hundred  year^,  and  the  more  common  sur-. 
names  are  repeated  on  an  average  at  least 
ttven^  times  lu  every  volume,  to  expect  that 
tlie  individual  engaged  in  traversing  such. a 
Wilderness,  should  be  allowed  some  memo- 
randa to  assist  him  on  his  way. 

I  may  just  add,  that  at  the  Judgment  and 
Annuity  Offices,  and  at  almost  every  other 
public  record  office  I  am  acquainted  with,  we 
arc  aDowed  to  ihake  as  many  membraoda  as 


we  please ;  and  I  have  never  heard  it  hkited 
^hat  we  have  abused  tLe  privilcj^e. 

I  observe  in  your*  last  number^  the  sugges- 
tions of  your  correspondent  W.  P.,  with  whose  . 
opinions  I  cordially  concur  |  though  I  must 
confess  I  think  his  grievances  are  trivial  when 
compared  with  mine. 

Lboaus. 


NOTICES  OF  NEW  BOOKS. 


A  ilanml  fof  Artichd  Clerks  emd  oiker 
Law  Students.  Fart  I.  Contafmng  Cmtrses 
of  Study  for  Cotweyanoing  and.Epntf. 
ie.f  with  Questions  adapted  to  the  tn- 
t/^nded  Ejeamimatio^  qf  Attorneys  under 
the  New  Jiule,  4rc.  *c.  Blcharda  &  Co. 
18316. 

Wk  have  now  redeemed  our  promise,  of 
furniafilng  a  Manual  for  Articled  Clerks 
and  other  Law  Students ;  'the  first  part  of 
which  18  now  out.  We  have  thought  it 
bei«  to  publish  the  Courses  ok  Convey- 
ancing and  Equity,  and  the  other  contents 
of  this  Part,  at  once,  in  order  to  £scilitate 
the  atudiea  of  the  persons  for  whoe^  une  : 
the  book  is  designed,  as  far  as  we  could. 
The  Seeond  and  concluding  Part,  containing 
the  Courses  pn  jDommon  Law,  &c.,  will  be 
puMlshed  very»  speedily.  Vli^e  following  < 
extruct  from  thife  Preface,  ap4  the  Table  of 
Contents,  will  put  our  readers  in  poaaeasion 
of  the  nature  of  the  Work. 

"  This  little  laork  is  written  with  the  view  of 
facilitating  the'  study  of  the  various  branches 
of  the  law;  .and  of  eommupicating  such  other 
information  to  articled  clerks  and  otiier  htw« 
students,  as  may  be  useful  to  them. 
.  "  Although  there  are  several  works  already 
before  the  profession  on  the.  study  of  the  Law, 
it  was  conceived  that  there  was  stiU  room  for 
a  practical  work  on  that  sul^ect,  which  should 
be  the  result  of  the  actual  experience  of  gen. 
tlemea  engaged  ia  the  practice  of  the  several 
departments  in  the  jirofessiotr.  Whether  this 
work  has  been  produced^  is  for  the  reader  to 
determine.  

**  The  Chapters  xin  Conveyancing,  Equity, 
and  Spedal  Aeadinj^,  have*  been  cbutribnted 

aBai^sters  practsnug  iQ.tho9e.brenchesof 
t  professionf  and  the  wholei  wurk  is  the  r^. 
suit  of  a  plap  of  co-operation,  which  has  been 
found  useful  on  many  other  occasions. 

*'.The  questidns  on  the  several  branches  of 
the  law,  with  the  references  to  the  authorities 
where  answers  may  Jbe  found,  wlU,  we  think, 
be  of  great  aerviee  to  all  students  i  but  they 
are  peculiarly  adapted  to  prepare  those  .gentle- 
men who  are  to  be  exammed  un4er  the  New 
Rules,  for  passing  ^  examiuttioo  tuccesa. 
fully."  
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The  Contents  are  as  follows ; 

"Chapter  I.  General  Advice  and  Direc- 
tions :  Necessary  Qualifications  for  enterinj^ 
the  Profession.— Causes  of  Fwlure. — ^Hours 
far  Study. — General  Dbposition. — Miscella- 
neous Literature. 

"  Chapter  IL  On  the  General  Course  of 
Stydy ;  Elementary  Course  of  Study. — ^How 
Books  should  be  read. 

**  Chapter  III.  A  Course  of  Study  on  Con- 
Teyanctng :  Necessity  of  a  Knowledj^e  of  Con- 
Teyancing. — Its  peculiar  Importance  to  Attor- 
neys and  Solicitors. — ^Liabilities  for  Negligence 
or  Ignorance  in  Matters  relating  to  Uonvey- 
a^cing.r^-How  its  Principles  are  to  be  ac- 
quired.— ^The  Long  Course  of  .Study. — ^Books 
to  be  read. — The  Short  Course. — Books  to  be 
read. ---Questions  on  Conveyancing  and  the 
Laws  of  Property,  with  References  to  the 
Books  for  Answers. 

••Chapter  IV.     A  Course   of  Study  for 


Equity,  with  an  Introductory  Sketch  4>f  te 
Nature  and  Ob|ects :  The  Meaning  of  the 
term  Equity. — Its  Origin. — ^The  Principle* 
which  guide  Courts  of  Equity.— Books  to 
study.— The  Long  Course.— The  Short  Course. 
— How  the  Reports  should  be  read.— What 
Matters  are  entertained  and  relieved  in  EquU 
ty. — Accident.— Mistakes. — ^Account.— Fraud. 
—The  Specific  Performance  of  Agreements. — 
Trusts. — Infancy. — Questions  on  Equity,  with 
References  to  the  Books  for  Answers. 

'<  Chapter  V.  A  Course  of  Study  for  Bank- 
ruptcy and  Lun^. 

"  Chapter  Yl.  On  various  other  Stndiea 
and*  Pursuits  connected  with  the  Law :  £a« 
f  lish  History.— Books  to  be  read.— The  Civil 
Law :  how  much  is  necessary. — ^Laws  of  other 
Countries. — ^Latin  and  French. —  Shorthand 
—Copying  Precedents. --Attendance  in  Court. 
Debating  Societies. — Chambers  of  C 


"Chapter  VII 
Library." 


Counsel. 
On  the  Formation  of  a  Law 


lilST  OF  UNDERSHEtlIFT?S  AND  LONDON  DEPUTIES. 


At  the  five  places  marked  thus  (*),  warrants  are  gnnted  in  the  Country ;  at  all  the  rest 

in  Town. 


UKDBKSBKRIFFS.  LOKDOK  AGBNTS. 

Bedfordshire  ..../<»..    Mr.  Th^ed  Pearse,  juB.,  Bedford  Swun  &  Co.,Frederick'sPl.,01dicwty 

Berkthire Mr.  R.  W.  Crowdy,  Farringdon  White  and  Whitmore,  Bedford  Row. 

Berwick  -upcih'  Tweed    Mr.  Jamieson,  Benvick Constable,  Symond's  Ion. 

Bristol,  Ciiy  itf Mr.  Ody  Hare,  Bristol Bridges  and  Co.,  Red  Lion  Square. 

Buckinghamshire ....    Mr.  Rose,  Aylesbury White  and  Wliitmore,  Bedford  Row. 

Cambridge  atid  Hunts    Mr.  H en .  Sweeting,  Huntingdon  Lowe  and  Co. ,  SouthamptonBuildiiiga. 

CanierOury^  Ciiy  of. .    Mr.  Tho.  Wilkinson,  Canterbury  Constable  and  K.  Symond's  Inn. 

Cheshire Mr.  Hostage,  Chester Mr.  Froggatt,*Clifford's  Inn. 

Chester^Cittfof ,,.,,.    Mr. Fincfaett Maddock, Chester  Mr.   Philpot,   Southampton   Street, 

filoomsbury. 

•Cinque  Parts Mr.  Tho.  Pbin,  Dover ^n  &  Waterman,  Essex  St.,  Strand. 

Cornwall Mr.  Lawrence,  Launoeston Clowes  and  Wedlake,  K.  B.  Walk. 

*  Coventry,  City  of.  ,*    Mr.  Troughton,  Coventry Austin  &  Hobson,  VeruUm  Buildings. 

Cumberland -Mr.  Hodgson,  Carlisle Mr.  George  Caper,  ditto. 

rMr.  A.Brittlebank,Winster,  near^j  • 

^-^'*- \  ^^A^i^^^f'^W^-^^"^^^-^'  ' 

L    Frear,Derby J 

Dorsetshire Mr.  Fox,  Beaminster Mr.  Weller,  Essex  Street,  Strand. 

•Durham  Mr.mm88  0riffilh.Dariuun..{M[^';»^Gnffitii.Raym 

Esse» Mr.  Rich.  Bullock  Adam8,Epping  Porter  and  Co.,  New  Court,  Temple* 

Exeter,  City  of Mr.  Charles  Bnitton,  fiketer . . .  Brutlon  &  Co.,  Bedford  Row. 

CloHcestershire Mr.  Burrup,  Gloucester White  and  Wldtmore,  ditto. 

Gloucester,  City  of,..  Ditto       ditto  Ditto  ditto. 

Hampshire {  ^  Wnchttte??"^  ^^  ^^-  »*^««'"  Buadingt. 

Herefordshire Mr.  Aston,  Hereford White  and  Whitmore,  Bedford  Rosr. 

Hertfordshire  .......  Nicholson  &  Longmore,Hertford  Hawkins  &  Co.,  New  fioswell  CottrU 

Kent Mr.  R.  Bloxam,  New  Boswell  Ct.  Palmer  aud  F.,  Bedford  Row. 

Kingston-upon-Huli ..  Mr.  Samuel  Lightfoot, Hull ....  Waimslcy  and  Co.,  Chancery  hun^^ 

•Lancashire  Gorst  and  Birchall,  Preston  ....  Wiglesworth  &  Co.,  Gray's  Inn  Sq. 

fj^eicestershire Mr.  Mason,  Lincoln WiSis  and  Co.,  Tokenhouse  Yard. 


iMt  of  Under^heriffs,  ^e.-Sn^perior  Cmirti  :  Lord  Chancellor' $  Court. 


Z69 


Lineoin,  City  of 

^LicAfielfi,  City 9/,, 

London  t  Cily  of 

Aiiddlenea 

Monmoutkihire 


UNDER-SiiBBIFFS. 

Mr.  Richard  Mason,  Lincoln . . . 
Mr.  WUliam  Allen, Lichfield  ... 
Benj.  Hardwick  &  Chas. Pearson 
Ditto  ditto 

Powles  and  Tyler,  Monmouth 


^ewcatiU'Vpon'Tyne    Mr.  R.  P.  Phillipson,  Newcastle  < 


J^or/olk. 

Norwich,  City  of,.., 

^orihampiomhire .... 

JNorihumberland 

JVoliingh'tmshire 

Noiiingham^  Town  of 

Otfordihire 

PooU^Townof...:,, 

jRutlandihire 

Shropshire 

Somersetshire 

Southampton ,  1  own  of 

Stnjfordshire 

Suffolk 

Surrey.,; ' 

Sussex 

Warwithihire 

Westmorland 

Worcestershire 

Worcester,  City  of. . . 
"^Wiltshire 


Mr.  Taylor,  Norwich 

Mr.  Staff,  Nonvich 

Mr.  Flesh er,  Northampton 

Mr.  Jasper  Gibson,  Hexham . . . 

Mr.  Faulkner^  Nottingham 

Mr.  Huf St,  Nottingham 

Mr.S.  Cooper,  Henky  on  Thames 

Mr.  Parr,  Poole ' 

Mr.  Hall,  Uppingham 

Mr.  Salt,  Shrewsbury 

Mr.  £dward  Coles,  Taunton .... 

Mr.  Hunt,  Southampton 

Mr.  Keen,  Stafford 

Mr.  Wayman,  Bury 

Chas.  Thelwall  Abbott,  New  Inn 

Mr.  Heath,  Warwick .r, . . . 

Mr.  George  Hall,  Appleby 

Gillam  and  Son,  Worcester  .... 
Charles  A.  Helm,  Worcester . . , . 
S.  F.  Phelps,  Warminster* 

James  Richardson,  York 


TOWN.AOBKT8, 
Willis  antf  Co.,  Tokenhuuse  Yard. 
Harvey  &Wood,  Lincoln's  Inn  Fields. 
Secondaries  Office,  Basinghall  Street. 
Burchell  and  Co.,  Red  Lion  Square. 
Jennings  andCo.,  Elm  Court,  Temple. 
Meggison  and  Co.,  King's  Road,  Bed- 
ford Row. 


Yorkshire 

York^Cityof Mr.  Brook,  ditto  ... 

Brecon ; Mr.  Church,  Brecon  .  

r  John  Jenkins,  Swansea;  Acting 
Curmarthen •<      Undersheriffs,  Jones   &  JeN 

L     freys,  Carmarthen 

OtHflSyim Mr.  Thomas  Morgan^  Cardigan.. 

aUtmorgan Mr.  John  Jenkins,  -  Swansea . . . . 

JPemhrMe Mr.  M.R.  James,  Haverfordwest 

Anglesey Mr.  Owen  Owens,  Holyhead .... 

Curnarvon.% David  Williams,  Pwellheli 

l>eMgh Cyril  Williams,  ditto 

Flintshire 

Aterioneth  ...'. '  Mr.  Williams,.  Dolgelly 

Montgomery 


Mr.  Austin,  Field  Court,  Gray's  Inn. 

Austin  and  H.,  Raymond  Buildings. 

Chisholme  and  Co.,  Lin.  Inn  Fields. 

Mr.  George  Capes,  Gray's  Inn. 

Taylor  and  Co.,  Great  James  Street. 

Berkeley,  Lincoln's  Inn. 

Holme  an^Co.,  New  Inn. 

Alban  and  Benhow,  Stone  Buildings. 

Hawkins  &  Co.,  New  Boswell  Court. 

Dyne,  Lincoln's  Inn  Fields. 

Holme  and  Co.,  New  Inn. 
.White  and  Whitmore,  Bedford  Row. 
'Walter  and  P.  Symonds  Innt 

Jenkins,  and  Co.,  New  Inn. 

Palmer  and  France,  Bedford  Row. 

Mr.  Newton,  Gray's  Inn. 

Mr.  Gray,  Staple  Inn. 

White  and  Whitmore,  Bedford  Row. 

Mr.  Grane,  Bedford  Row. 

Helder,  Clement's  Inn. 

{Williamson  and  Hill, Verulam  Build- 
ings, Gray's  Inn. 
Bell  and  Co.,  Bow  Church  Yard. 
Taylor  and  Co.»  Bedford  Row. 

>  Holme  and  Co.,  New  Inn. 

Jones  &Ward,John  St..  Bedford  Row. 
Holme  and  Co.,  New  Ion. 
Norris  &  Co.,  Great  Ormond  Street. 
Adlington  and  Co.,  Bedford  Row. 
Mr.  Hyde,  33,.  Ely  Place,  Holborn. 
Mr.Clarke,RaymondBldgs,Gray'sInn 

Price  and  Bolton,  Lincoln's  Inn. 
Blower  and  Co.,  Lin.  Inn  Fields. 


SUPERIOR  COURTS. 


9tf  ill  t^  l4rrly  OanteHor'iT  Cottrt 

[ConcUsdedfrom  p\  355.] 

Lord  Lyndhurst. — I  regret  that  the  parties 
to  this  cause  had  not  the  benefit  of  the  judg- 
ment of  my  noble  and  learned  friend,  my  pre- 
decessor in  the  Court  of  Cliancery,  before 
whopi  this  matter  was  argued.  It  was  also 
argued,  and  most  ably  argued*  before  us.  I| 
agree  in  the  principle  laid  down  by  my  learned 
friend,,  that  the  intention  of  the  founder  must 
be  oar  guide.  In  every  case  of  charity  it  is  the 
duty  ot  the  Court  to 'give  effect  to  the  inten- 
tion of  the  founder,  provided  that  the  effec- 
tuating of  that  intention  be  not  In  contraven- 
tion of  the  rules  of  law.  If  the  terms  of  the 
^deed  founding  or  endowing  a  eharity  be  clear 
and  precise — clear  and  precise  in  describing 
the  intentions  of  the  founder,  and  the  objects 


of  the  charity,  the  course  of  the  Court  is  then 
free  from  all  aifficulty.  If,  on  the  other  hand, 
the  terms  be  obscure  or  equivocal,  it  is  the 
duty  of  the  Court  by  evidence  to  ascertain  the 
meaning  of  the  words,  and  then  the  matter 
becomes  a  question  of  fact  to  be  ascertained ; 
and  the  moment  that  fact  is  ascertained,  the 
case  is  clear,  and  it  is  easy  for  the  Court  to 
apply  the  law  to  it.  These  principles  are  esta- 
blished, and  if  it  were  necessary  to  establish 
them  stronger  by  authority,  1  would  refer  to 
the  case  of  the  Attorne^-Generul  v.  Peurson, 
cited  by  my  learned  fnend,  and  to  another 
case  of  no  less  weight,  which  was  in  the  House 
of  Lords,  Cruigdaillie  v.  Aikman^  in  which 
the  same  principles  were  laid  down  by  the 
same  noble  and  lesarned  Lord  (Eldon),  whose 
great  learning  and  experience,  especially  in 
cases  of  chanty,  gave  the  greatest  weight  to 
his  decisions.'  The  question  is,  what  are  the 
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objecto  of  th»  charity  }  By  tke  deed  of  1 704, 
the  objects  were,  to  assist  poor  and  godly 
preachers  of  Christ's  Holy  Gospel ;  to  assist 
poor  and  ^odly  widows  of  snch  preachers  ;  to 
encourage  and  promote  the  preaching  of 
Christ's  Hol^  Gospel  amonjg^  poor  congrega- 
tions; to  assist  the  education  of  young  men 
designed  for  the  ministrjr  of  Christ's  Holy 
Gospel  s  and  lastly,  to  assist  godly  persons  in 
distress.  The  deed  of  1707  provided  for  a 
number  of  poor  people  in  an  alms-house  which 
bad  been  furnished  byXady  Hewley,  and  gave 
further  aid  to  the  objects  of  the  first  deed. 
The  first  question  On  those  deeds  is,  who  are 
meant  by  "  poor  and  godly  preacher»tof 
Christ's  tioly  Gospel  ?"  It  was  admitted  on 
both  sides  that  these  words  are  not  meant 
to  Include  the  ministers  of  the  Established 
Church,  however  Godly  they  may  be.  The 
word  **  Godly, "  therefore,  is  to  be  taken 
with  limitation .  and  restriction.  The  ques- 
tion first  is  as  to  the  particular  religious 
opinions  of  the  foundress.  There  is  no 
doubt  that  she  was  a  Presbyterian ;  her  whole 
life  and  conduct  shows  it, — ^it  is  a  matter  of 
history ,-^it  is  admitted  by  the^mswer  of  Mr. 
Wellbeloved, — ^it  is  proved  by  the  most  res- 
pectable witnesses  who  were  examined  in  this 
cause.  She  had  built  the  chapel  in  St.  Sa- 
vionr's  gate  in york ;  that  was  a  Presbyterian 
chapel }  she  attended  the  service  in  it :  and  she 
appointed  Dr.Colton  the  fir^it  minister  of  it.  Dr. 
Colton  was  a  Presbyterian  ;  he  was  the  friend 
and  adviser  of  Lady  Hewley  while  slie  lived  1  he 
was  her  executor  {  he  preached  her  funeral 
sermon  when  she  died^---a]l  of  which  showed 
that  she  was  Presbyterian  herself.  The  next 
question  is,  what  were  the  religious  doctrines 
of  the  Presbyterians  of  that  time  ?  There  re- 
mained no  doubt  of  that  matter  either.  The 
doctrines  of  those  Presbyterians  were  not  op- 
posed to  any  of  the  doctrinal  articles  of  the 
Church  of  England.  The  ditf'ercnces  between 
them  and  the  Church  of  England  related  to 
discipline  and  liberty  of  interpreting  the 
scriptures,  and  not  at  all  to  essential  articles  of 
faith.  There  is  no  doubt  that  the  Presbyte- . 
nans  of  that  time  were  believers  in  the 
doctrines  of  the  Trinity,  and  of  OriginsJ  Sin. 
The  answer  of  Mr.  Wellbeloved  supplied  proof 
of  this  also : — *•  Very  many  "  he  says,  *'  of  the 
Presbyterians  of  that  day  believed  in  theTrin- 
Ity."  When  he  says  "very  many, **  a  vague 
term,  I  may  say  that  it  was  thereby  intended 
to  be  admitted  that  the  great  body  of  the 
P^sbjpterians  of  that  day  believed  in  the  Trin- 
ity, as  a  fundamental  and  essential  article  of 
faith.  In  the  articles  of  agreement  drawn  up 
at  a  meeting  of  the  PresbjKerians  and  Inde- 
pendents in  1691,  it  was  expressly  stated,  that 
they  believed  in  certain  doctrines  of  the  Church 
of  England,  and  among  them  were  the  doc- 
trines of  the  Trinity  and  Original  Sin.  For 
furtherjproof,  if  necessary,  I  might  refer  to  the 
Toleration  Act »  (in  the  drawing  of  which  the 
Presbyterians  were  concerned,  and  with  which 
they  were  satisfied),  by  the  17th  section  of 
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which  tt  was  provided,  that  the  «se,beneflt« 
and  advantage  thereby  intended  should  not 
extend  "  to  any  person  tiiat  shall  deny  in  his 
preaching  or  writing  the  doctrine  of  the  bless- 
ed Trinity,  as  it  is  declared  in  the  articles  of 
religion, "  meaning  the  39  articles,  except  the 
articles  34,  3^,  36,  and  part  of  article  the  200),, 
to  which  Dissenters  were  not  required  by  that 
act  to  subscribe.  It  is  ouite  clear,  then,  that 
the  great  body  of  the  Presbyterians  in  the 
beginnmg  of  the  18th  cewtury  believed  in  thr 
doctrines  of  the  Trinity  and  of  Original  Sin. 
Was  Lady  Hewley  an  exception  from  the  ge- 
neral mode  of  belief  among  Presbyterians, 
with  reference  to  these  doctrines  I  she  being  a 
Presbyterian,  and  the  doctrine  of  the  Trinity 
and  of  Original  Sin  being  part  of  the  faith  uf  the 
great  body  of  Presbyterians,  those  who  asaert 
that  she  was  an  exception*  and  who  deny  that 
she  did  believe  in  those  doctrines,  are  bound 
to  give  eridence  of  the  fiact ;  for  the  burden  of 
proof  lies  on  them.  But  what  are  the  proba- 
bilities ?  The  doctrines  of  the  Unitarians  were 
then  new,  and  listened  to  with  disgust,  at  least 
by  thehuty.  Was  it  likely  that  Lady  Hewley, 
who  was  at  the  time  of  founding  this  charity  a 
Trinitarian,  and  then  advanced  in  vears,  and 
strong  in  her  religious  opinions,  would  abandon 
doctrines  which  were  by  every  church  consid- 
ered  as  essential  to  salviitipn,  for  new  doctrines. 
disliked  by  the  people  and  prohibited  bylaw  l 
She  was  a  person  ot  ranlc,  of  great  chanty,  of 
|;reat  distinction*  and  attracted  great  attention 
in  her  time.  If  she  had  become  a  Unitariao« 
the  fact  would  have  come  down  to  us  as  matter 
of  history.  D  ut  we  need  not  t^re  resort  tq  uro- 
babilities,  for  witnesses  of  the  greatest  int3li'^ 
gence  declared  that  this  ludy  was  a  believer  in 
the  doctrine  of  the  Trinity,  and  there  was  no 
contradiction  of  them.  Even  Mr.  Wellbeloved, 
and  the  other  defendants,  did  not  deny  in  their 
answers  that  she  was  a  Trinitarian ;  but  they 
said,  "  they  knew  that  many  of  the  Presbyteri- 
ans of  that  age  were  Trinitarians,  but  could 
not  sav  whether  she  was  a  Trinitarian. "  Tfai^ 
was  admitting  the  probability  that  she  waa  a 
Trinitarian*  Mr.  Wellbeloved,  In  another  pas- 
sage, admitted  that  *'  by  reason  of  the  chapel 
which  she  used  to  attend,  she  could  not  be  an 
Unitarian."  Doctor  Colton  was  the  minister 
of  this  chapel, — he  was  a  Trinitarian.  As  ibin- 
ister  of  the  chapel  in  St.  Saviour's  Gate,  which 
was  licensed  under  the  act  of  Wm.  &  M.r  he 
must  have  been  a  Trinitarian,  and  must  have 
subscribed  the  articles  as  provided  by  the  l7th 
section  of  the  Toleration  Actj,  which  a  man  of 
pr.Colton's  character  would  not  do  frauduleni- 
ij  and  with  n»ental  reservation.  In  the  funeral 
Sermon  preached  by  him  on  the  death  of  Lady 
Hewley,  thcie  was  strong  evidence  that  he  inw 
a  Trinitarian,  which  afforded  double  proof  that 
she  was  not  a  Unitarian.  A  still  f  urtiier  pr6of 
is  afforded  by  her  eujoining  on  the  alms-people 
Bowles's  catechism,  which  clearly  contains  th^e 
doctrines  of  the  Trinity  and  of  Original  Sin ;  anil 
I  fully  agree  with  my  learned  friend,  that  by  de- 
siring the  alms-women  to  repeat  that  catechism, 
she  did  not  mean  that  as  a  test  to  Drove  their 
memory,  but  to  hold  them  to  an  adnerence  to 
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Ihe  doctrineB  therein  contained.  All  these 
circnmstances  confirm  me  in  the  opiuion  that 
Lady  Hevrley  waa  a  Trinitarian.  What  then 
were  the  doctrinea  which  she  could  wish  to 
be  preached  by  •'  Godly  Preachers  of  Christ's 
Holy  Oospel  ? "  Are  we  to  suppose  that  they 
were  doctrines  oppose^t.  to  those  which  she  as 
a  Presbyterian  and  Trinitarian  considered  to 
be  fundamental  and  essential  articles  of  faith? 
It  wonld  require  much  ar^mentto  make  us 
beEeve  that  such  was  her  intention.  The  case 
does  not  rest  here.  There  are  other  argaments 
drawn  from  acts  of  parliament.  By  the  act 
a^itst  bidsphemy,  ^  passed  in  1698,  only  six 
years  before  the  date  of  the  first'  deed,  those 
who  by  wriilnj^,  printinf^,  teaching,  or  advised 
•peakin^r,  deny  any  one  of  the  persons  in  the 
Holy  Trinity  to  be  Ood,  incur  the  penalties 
thereby  enacted.  The  preachinfc  of  Imitarian- 
ism,  impuffoing  the  Trinity,  was  blasphemy,  and 
was  contrary  to  law.  I  am  only  statiu|(the 
few,  not  justifyinjr  it.  If  it  was  unlawful  to 
preach  such  doctrines,  it  was  unlawful  to  gire 
nooey  to  promote  the  preaching  of  them.  I 
cannot  therefore  assume^  without  proof,  that 
Liady  Hewley  was,  in  founding  this  charity,  in« 
lending  anything  contrary  to  law.  The  rule 
was,  that  when  a  construction  could  be  put  on 
a  deed  consistent  with  law,  it  should  be  so  in- 
terpreted, and  a  construction  should  not  be 
gut  upon  it  at  variance  With  the  law.  But  it  had 
een  very  ingenious! v  argued,  that  the  law  be- 
ing now  dtered,  and  fuU  toleration  granted, 
what  was  before  illegal  is  now  become  legal' 
ised.  '  That  does  not  in  the  slightest  degree 
affecfithis  qnestiott,-^which  is,  what  were  the 
doctrines  which  Lady  Hewley  intended  Uif  be 
preacheil  ind  taught }  Any  change  in  the  law 
about  a  century  nfier  her  death  could  not  affect 
this  question.  Upon  the  two  grounds,  first 
that  ]  cannot  presume  this  pious  lady  intended 
to  encournge  the  preaching  of  doctrines  con- 
trary to  her  own ;  and  secondly,  that  I  cannot 
presume  her  to  encourage  the  preaching  of 
doctrines  contrary  to  the  law«  I  am  bound  to 
bold  that  it  was  not  her  intention  to  encourage 
the  preaching  of  Unitarian  doctrinea,-*-deny- 
ing  the  Trinity,  in  which  she  herself  was  a  be- 
liever. That  is  the  condntion  to  which  I  have 
come»  after  much  consideration,  without  any 
communication  With  eitlier  of  my  learned 
friends,  and  In  that  conclusion  and  in  the 
grounds  of  it,  I  am  happy  to  find  that  we  anb- 
•tantially  agree. 

Another  question  remains  for  me  to  dispose 
of,*-bj  whom  and  how  were  the  charity  funds 
ttdniinistered.  The  grand  trustees  and  sub- 
trsatees  are  with  one  or  two  exceptlonaadmitted 
by  their  answers  to  be  Unitarians.  Mr.  Palmer 
18  a  member  of  the  Church  of  England;  and  of 
the  particular  reli^ous  opinions  of  the  Messrs. 
Heywoody  there  is  no  evidence.  It  was  said 
in  the  arguments,  that  these  answers  were  with 
difficulty  obtained.  1  owe  it  to  Mr.  Well- 
beloved  and  other  defendants  to  say,  that  I  do 
not  think  the^  wished  to  evade  answering  those 
questions.    I  think  they  were  justified  in  using 
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great  caution  bow  they  answered,  and  they- 
N light  consider  the  questions  not  put  in  sueto  » 
way  as  to  lead  to  those  answers.  Mr.  Well- 
beloved  and  Mr.  Ken  rick  have  distinctly  an- 
swered what  these  religious  doctrines  are',  and 
these  doctrines  deny  the  dirinity  of  Christ,  aa 
most  explicitly  stated  by  themselves  in  their 
sermons.  Then  how  did  they  apply  the  trust 
funds  ?  If  we  act  on  what  we  hold  to  have  been 
Lady  Hewley's  intentions,  we  are  bound  to  be- 
lieve that  the  funds  have  been  misapplied  for 
years,  and  are  still  mis-applied.  I  conclude 
from  the  evidence  that  there  baa  been  a  strong, 
and  undue  leaning  towards  Unitarians  and  ther 
promotion  of  Unitarian  doctrines.  How  is  ir 
that  nearly  all  the  Trustees  are  Unitarians  ?  Thd 
control  of  the  charity  funds  are  in  their  bauds. 
Again,  I  must  observe  the  exhibitions  to  Man-' 
Chester  or  York  College,  to  which  all  the  youn^ 
men  for  the  Unitarian  Ministry  are  sent  for 
their  education,  and  which  upon  the  evidence 
I  hold  to  be  substantially  a  Unitarian  estab- 
lishment,—I  feel  justified  in  saying  that  the 
funds  have  been  mis-applied;  and  I  say  that 
not  only  on  my  view  of  the  deeds  of  foundal 
tion,  but  also  this  undue  bearing  and  bias 
towards  opinions  at  variance  with  those  of  th6 
foundress  of  the  charity.  The  conclusion  to 
which  I  come  on  this  point  is,  that  the  Vice 
Chancellor  was  right  in  declaring  that  the 
Trustees,— both  sets— should  be  removed.  I 
shall  not  say  anything  about  costs.  The  par- 
ties will  have  an  opportunity  of  discussing  them 
in  Che  Court .  of  Chancery.  It  is  with  great 
reluctance  that  I  have  given  my  opinion  in 
thk  case ;  but  aa  the  parties  desired  it,  I  ctf m- 
plied.  I  t- 

Judgment  of  the  Vice  Chancellor  affirmetIK 
The  Attorney  General  y.  Shore  and  Other  a. 
In  Chancery,  in  1834  and  1635  y  and  Gray's 
Inn.    Feb.  5, 1836. 


%ivi^t  ISenc^  practicf  Cotirt 

RSFBUBMCB  TO  MA8TBR. — DI8CBETI0N  AS  TO 
COSTS. — CONVIRMATION  OF  HIS  BBPOUT* 

Matteri  in  a  cnuae  having'  hefn  referretl  to 
the  Matter,  hut  no  discretion  hetng^  given 
to  him  ufith  regard  to  coita,  a  rule  to  conn 
firm  hii  report  is  necessarp. 

This  waa  a  moHon  for  a  rule  to  shew  caua< 
wfav  a  Maater's  mport  should  not  be  confirtned* 

It  appeared,  that  certain  matters  had  been 
referred  to  the  master,  but  no  discretion  wai 
^?en  to  him  as  to  coats. 

Putteion,  J.  said,  that  if  a  diacretionary 
power  had  been  given  to  the  Master,  the  rule 
confirming  hia  report  would  have  been  drttwa 
up  as  a  matter  of  course ;  as  that  power  had 
not  been  given,  however,  the  present  rule  wa4 
necessary,  and  might  issue. 

Rule  gtanted.— i#i//oji  v.  Rawlinga^  H.  T. 
1836.    K.B.P.C. 
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Superior  CoutUi  King^s  Senck  PracHce  Court, 


■JEOTMBKT.—DBCLA RATION.— OKB  COUNT.— 
ONK  DBUI8B.— ^LAIM  OP  8BVBRAL  MBS* 
80A0BS. — I88UB8  FOUl^D  FOR  DBPBNDANT. 
— C08TS. 

In  ejectment^  trhere  there  was  only  one  count 
in  the  declaration,  and  one  demiae,  hut 
claiming-  several  messuages,  and  a  verdict 
being"  found  for  the  plaintiff  an  to  some  of 
them  only,  the  dtfendant  will  be  entitled  to 
his  costs  on  those  for  which  a  verdict  has 
been  returned  in  his  favour. 

This  was  an  action  of  ejectment,  and  a  rule 
had  been  obtained  for  taxing:  the  defendant  his 
costs  as  to  certain  messuages  set  forth  io  the 
declaration,  with  regard  to  which  the  plaintiff 
had  fiuled  in  establishing  a  case,  and  for  setting 
off  those  costs  against  the  costs  of  the  lessor  of 
the  plaintiff. 

It  appeared  that  the  action  was  brought  by 
the  heir  at  law  against  the  devisee,  to  try  the 
validity  of  a  will.  There  was  only  one  count 
in  the  declaration,  and  one  demise;  but  the 
lands  sought  to  be  recovered  were  of  three 
descriptions,  namely,  freehold,  of  which  the 
testator  had  died  possessed  (  cop]fhold,  to 
which  the  devisee  had  not  been  admitted;  and 
freehold,  which  had  not  been  conveyed  to  the 
testator,  although  he  had  contracted  for'it. 
At  the  trial  the  will  was  established,  but  the 
heir  at  law  recovered  the  copyhold  estate,  to 
which  the  devisee  had  not  been  admitted,  the 
verdict  being  against  the  defendant,  guilty  as 
to  two  messuages,  but  not  guilty  aa  to  the  re- 
minder. 

Cause  was  now  shewn,  but 

Coleridge,  3.  said  he  would  consider  of  the 
matter. 

Cur,  adv.  vult, 

Coleridge,  J.  subsequently  said,  that  the  ap- 
plication was  rested  on  the  rule  of  court,  by 
which  a  plaintiff,  against  whom  issues  had 
been  found,  was  not  onlv  deprived  of  his  costs, 
but  was  also  rendered  liable  to  have  the  costs 
of  the  defendant  on  those  issues,  deducted 
from  the  amount  payable  to  him.  Two  cases 
had  been  decided  already  in  the  Exchequer  and 
Common  Pleas,  where  issues  having  been 
found  for  the  defendant,  who  had  pleaded  only 
not  guilty,  or  non-assumpsit  to  several  counts, 
the  plaintiff  was  held  liable  to  pay  his  costs  on 
those  issues;  and  his  plea  was  deemed  to  put 
all  matters,  in  the  vanous  counts  in  issue,  as  if 
it  had  been  pleaded  to  each  count  severally. 
The  King's  Bench  had  also,  on  one  occasion, 
acted  on  this  principle;  and  in  an  action  for 
libel,  where  the  jury  found  apart  of  the  alleged 
libel  to  appiv  to  the  pluntiff,  it  was  held  that 
he  was  entitled  to  such  costs  as  applied  to  that 
portion  only.  The  onlv  question  was,  whether 
any  distinction  should  be  made  between  eject- 
ments, and  actions  in  other  forms.  In  actions 
of  ejectment,  an  unlawful  ouster  was  8ometin:e8 
complained  of  from  several  messuages,  and  the 
plea  of  not  guilty,  on  the  principle  which  had 
Deen  before  acted  upon,  put  the  ouster  from 
the  whole  in  issue,  and  the  jury  mi^ht  return  a 
verdict  of  guilty  as  to  some  of  the  issues,  and 
not  guilty  as  to  others.    Upon  this  principle. 


there  appeared  no  difference  between  adtioDr 
of  ejectment,  and  actions  of  other  descriptions. 
It  was,  besides,  most  desirable  to  have  a  nni- 
form  practice.  The  rule  must,  therefore,  be 
absolute. 

Rule  absolute. — Doe   dem,    Enringiou   v. 
Errington,  H.  T.  1836.    K.  B.  P.  C. 


NBW  POOR  LAW  ACT,  8BCTI0N  76. — ^APPRAb 
AGAINST  ORDER  OP  RBMOVAL. BXPI  RA- 
TION OF  TWBNTY-ONB  DAY8  APTBR  MAKIMG 
ORDKR. 

The  76th  section  of  the  New  Poor  Law  Act 
does  not  prevent  a  parish  from  giving 
notice  of  appeal  against  the  removal  of  a 
pauper,  after  the  expiration  tf  21  dtofo 
from  the  making  the  order  of  removal. 

A  rule  had  been  obtained  for  the  isaoe  of  a 
mandamus  against  the  justices  of  Leicester,  to 
which— 

Cause  ivas  now  shewn.  .It  appeared  that 
the  mandamus  reouired  the  defendants  to  enter 
appearances,  and  hear  an  appeal  agunst  an 
order  of  removal;  and  the  question  was,  whe- 
ther the  notice  of  appeal  could  be  given  after 
the  expiration  of  21  days  from  the  service  of 
the  notice  of  the  order  of  removal,  under  the 
79th  section  of  the  New  Poor  Law  Act.  By  that 
section,  it  was  provided,  that  no  poor  person 
should  be  removable  from  any  paris)^  work- 
house', by  reason  of  his  being  chaigeable 
therein,  until  21  dajrt  after  a  notice  had  been 
given  to  the  overseers  or  guardians  of  the  poor 
of  the  parish  to  which  he  belonged,  of  that 
fact,  accompanied  by  a  copy  of  &e  of#r  of 
reoMval  of  the  said  poor  person,  and  W  h» 
examination  as  to  his  settlement ;  and  if  any 
three  of  such  guardians  should  consent  to 
submit  to  the  removal  of  the  said  pauper,  he 
might  be  removed  before  the  expiration  of  the 
said  21  days.  Provided  also,  if  notice  of  appeal 
should  be  recdved  by  the  guardians  of  the 
poor  to  which  the  said  pauper  is  ordered  to  be 
removed,  within  the  said  21  days,  it  should  not 
be  lawful  to  remove  the  said  pauper  until  after 
the  time  for  prosecuting  such  appeal  had  ex- 
pired, or  the  said  appeal  had  been  duly  prose- 
cuted and  determined  on.  It  had  been  sug- 
gested, that  the  point  had  already  been  decide 
in  a  case,  when  the  Court  had  expressed  an 
opinion,  that  notice  of  appeal  might  he  given 
after  the  expiration  of  the  21  days.  If  such  an 
opinion  had  been  expressed,  no  doubt  cenld 
exist  on  the  subject. 

Patteson,  J.  said,  that  the  decision  of  the 
Court  was  as  it  had  been  suggested.  The  only 
effect  that  the  section  had,  was  to  prevent  the 
removal  of  the  pauper  until  due  notice  had 
been  given.  The  act  did  not  deprive  the 
parish  to  which  the  removal  was  proposed  to 
be  made,  of  thej  power  of  objecting  to  the 
removal,  after  the  expiration  of  the  21  days^ 
and  the  consequence  of  their  offering  no  ob- 
jection was,  only  the  removal  of  the  pauper. 

Rule  frt)solute. — Rejp  v.  The  Justices  qf 
Leicester,  H.T,\S36.    K.  B.  P.  C. 
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AFPXDAYIT.*— ALTERATION  IN  JURAT. 

The  teardi  **  before  the  Courts "  heinr  ivb^ 
stituied/or  the  wordt "  before  me,  '^in  the 
j^rat  to  an  affidavit,  is  no  objection. 

This  was  a  motion,  that  effect  mi^ht  be 
allowed  to  the  special  service  of  a  rule  on  the 
defendant. 

The  affidavit  on  which  this  motion  was  made, 
was  originally  intended  to  have  been  sworn 
before  a  commissioner  in  the  country,  and  the 
words  "  before  me "  were  introduced.  The 
affidavit,  however,  was  eventually  sworn  in  the 
presence  of  an  officer  of  the  Court,  and  the 
words, ''before  the  Court"  were  introduced, 
the  previous  iurat  beinfc  struck  out. 

Patleson,  J.  said,  that  the  affidavit  was  never- 
theless good. 

Rale  panted. — Aueten  v.  Grange,  H.  T. 
1836.    K.B.P.C.     . 


si;rvice  of  rule  nisi  for  an  attachment. 
— rba90nablb  time  to  shew  cause.— 

ISSUE  OF   attachment. — NOTICE    TO     DE- 
FENDANT. 

j§  defendant  having  been  Merved  with  a  rale 
nisi  ftr  an  attachment  on  the  day  before 
he  is  required  to  shew  eauae,  the  Court  will 
allow  the  attachment  to  issue,  but  will  or- 
der it  to  remain  a  few  dnys  in  the  office, 
until  the  defendant  shall  have  received  no- 
tice of  the  rule  having  been  made  absolute. 

This  was  a  motion  to  make  a  rule  absolute 
for  an  attachment. 

ItM^peared  that, the  defendant  had  not  been 
serv^wlth  the  rule  until  the  day  before*  he 
was  called  on  to  shew  eause  ;  but  four  days 
^acehad  been  given  before  the  present  ap- 
plication was  made,  and  no  cause  was  shewn 

Patteson,  J.  said  the  attachment  might  issue, 
bat  it  would  be  better  to  allow  it  to  remain  in 
che  office  for  a  few  days,  until  the  defendant 
should  receive  notice  of  the  present  rule  hav- 
ing been  made  absolute^ 

Rule  absolute.— /2«jr  v.  Giles,  H.T.  1836. 
K.  B.  P.  C. 


SERVICE  OF  FI.  FA. — EMPLOYMENT  OF  PAR- 
TICULAR OFFICER. —  SPECIAL  BAILIFF. — 
ALLEGED  COMPROMISE.— CLAIM  FOR  RENT. 
— REURN  OF  WRIT. — SHERIFF. 

The  plaintiff* s  having  requested  that  a  par- 
ticular bailiff  might  be  employed  to  serve  a 
-fi.  fa.,  does  not  relieve  the  sheriff  from  his 
duty  in  returning  the  writ,  by  contituting 
the  officer  a  spectal  baiUjf,  Neither  has 
the /act  of  a  compromise  between  the  par- 
ties, or  of  a  claim  having  been  made  by  the 
iaadlordfor  rent,  that  effect. 

A  rule  had  been  obtained^  for  dischaiging  a 
rule  directed  to  the  sheriff,  requiring  him  to 
return  a^./ir. 

Cause  was  now  shewn ;  and  it  appeared  that 
the  grounds  on  which  it  had  been  obtained 
were,  that  the  plaintiff  on  delivering  Xhefi.fa. 
to  the  sheriff,  requested  that  a  particular  officer 


might  be  employed  to  serve  it ;  and  that  a 
compromise  had  been  entered  into  between 
the  parties,  through  the  medium  of  that  officer. 
It  was  now  contended,  in  opposition  to  the 
rule,  that  the  plaintiff's  merely  requestin|^  that 
a  particular  officer  might  be  employed,  did  not 
render  him  a  special  bailiff,  so  as  to  excuse 
the  sheriff  from  returning  the  writ.  It  waa 
sworn  in  the  affidavits,  in  answer  to  the  rule* 
that  after  tlie  seizure  had  been  effected,  the 
officer  had  refused  to  pay  over  the  proceedn 
of  the  sale  of  the  goods,  unless  he  was  allowed 
to  deduct  a  sum  which  was  claimed  to  be  due 
hy  the  landlord  for  the  rent ;  and  it  was  also 
stated^  that  the  plaintiff  had  been  no  party  to 
any  arrangement. 

Coleridge,  J.,  said,  that  the  mere  request 
that  the  particular  bailiff  should  serve  the  writ, 
did  not  constitute  him  a  special  bailiff  for  the 
plaintiff.  The  fact  of  the  compromise  waa  not 
sufficiently  made  out*;  and  even  if  it  were,  the 
sheriff  would  not  be  prejudiced,  and  there 
would  be  no  reason  for  his  not  returning  the 
writ.  He  might  satisfy  the  landlord's  claim 
or  not,  acoroing  to  the  circumstances  of  the 
case,  and  return  it  in  the  writ.  On  this 
point,  however,  the  sheriff  would  be  able 
to  Judge  best.    The  rule  must  be  discharged. 

Rule  discharged,  with  costs, — Balson  v.  Meg'^ 
^tt/,U.T.  18;i6.    K.B.P.C. 


INTERPLEADER  ACT. — SHERIFF'S  RULE.— • 
NON-APPEARANCE  OF  CLAIMANT.— PAT« 
MENT  OF  COSTS  OF  EXE<^UTION  CREDITOR 
PT    CLAIMANT. — RULE    TO    SHEW    CAUSE. 

j4  claimant  not  having  appeared  to  support 
his  claim  under  a  sheriffs  rule  under  the 
Interpleader  Act,  which  did  not  pray  costs, 
the  Court'  will  not  order  the  payment  ^ 
costs  by  him,  but  teill  grant  a  rule  comU^ 
tional  on  his  not  appearing  within  a  cer-' 
tain  time. 

This  was  a  sheriff's  rule  under  tiie  Inter- 
pleader Act. 

No  counsel  appeared  for  the  claimant  of 
the  goods  seized. 

On  the  part  of  the  execution  creditor,  it  waa 
then  submitted,  that  the  claim  should  be  ban*, 
ed,  and  that  the  claimant  should  pay  the  exe- 
cution creditor  the  costs  of  his  appearing  on  the 
rule.  A  case  was  cited,  where,  under  similar 
circumstances,  the  claimant  was  barred  of  his 
claim,  and  compelled  to  pay  costs. 

Coleridge,  J.  said  that  the  question  of  costs 
was  not  fuUy  discussed  in  the  case  cited,  but 
was  in  a  subsequent  case,  where  the  costs,  as 
In  the  present  rule,  were  not  prayed.  There 
the  rule  eventually  drawn  up,  was,  that  the 
claimant  should  pay  the  costs  unless  he  shewed 
cause  within  four  days  after  the  service  of  the 
rule.  By  the  Interpleader  Act  the  Court  was 
empowered,  after  tne  non-appearance  of  a 
claimant  to  support  his  claim,  to  make  "  such 
order  between  the  plaintiff  and  the  defendant 
as  to  costs  and  other  matters  as  might  appear 
just  and  reasonable. "  By  that  section  there- 
fore, the  power  to  give  costs  was  confined  to 
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mtUtri  betwciea  plaintiff  and  defeodanti  but 
hy  Ui«  cases  alladed  to,  it  would  appear  that 
authority  was  f(iren  to  frive  costs  i^^atDst  the 
claimant.  As  the  present  rule,  however,  did 
not  pray  for  co«ts,  it  would  be  hard  to  call  oo 
the  claimant  for  costs  without  i^via^  him  an 
opportuniw  of  shewing  cause  a^iist  the  order 
to  that  effect.  The  rule  would  therefore  be 
granted,  requiring  the  clumant  to  pay  costs, 
unless  within  tea  days  he  shewed  cause  at 
chamliers. 

Rule  aceordiDgly.— A&vii/tfttfor/i  v.   Ciark, 
H.T.  I8d6,    K.B.P.  C. 


erc^equcr  of  ^p^ui. 

INTBRPLEADBR  ACT. — SHErIPF'S  ROtB.— ^ 
DENIAL  OP  COLLUSION. 

O/^  an  applieathn  for  n  $her\ffU  rule^  undtr 
the  Inlerpiender  Aei^  k  umd  n§enmrjf  to 
fienp  coUuiioB, 

This  was  an  application  for  a  sheriff's  rule, 
under  the  Interpleader  Act.  The  affidavit  did 
not  deny  collusion ;  and  It  was  submitted  that 
this  was  not  a  necessary  allegation.  There  had 
been  different  decisions  on  the  subject. 

•  The  Court  said,  that  under  the  section  of 
the  Aet  on  which  the  present  application  was 
made,  it  was  not  neeessaij  to  deny  collusion, 
although  in  a  former  section,  where  applica- 
tions were  made  on  behalf  of  individuals,  it 
Sjvas  rendered  essential.  As  it  was  not  requircrd 
l»y  the  Act,  the  Court  hud  no  right  to  impose 
tiie  necessity,  and  the  rule  must  therefore  be 
granted. 

Rule  fcn^nitdjfrBond  v.  fTvodhuli,  H.  T. 
IS36.    Ezcheq. 

*  AFTI  DAVIT. — COMMIBSIONBB  ATTOBNBT  IN 

THE  CAUSE. 

j4n  (ifidavit  is  gofrd^  mtwUhiinnding  U$  hao- 
ing  been  sfeorn  be/ore  the  attorney  m  the 
<fa$^9e  fu  CommMtmer,  unlen  it  ie  shefrn 
that  he  trai  the  attorney  in  the  cause  at  the 
time. 

In  this  case,  a  rule  had  been  obtained  for 
having  the  bail-bond  delivered  up  to  be  can- 
celleJ,  on  the  ground  that  the  defendant  had 
been  arrested  twice  for  the  same  debt ;  against 
which  cause  was  now  shewn.  It  was  ob- 
jected that  the  affidavit,  on  which  the  rule  had 
been  granted,  was  sworn  before  a  Commis* 
sioiier,  who;  it  was  shewn,  was  now  the  attor- 
ney in  the  cause. 

On  the  other  hand,  It  was  submitted  that 
the  objection  was  invalid,  as  it  was  not  proved 
that  he  was  the  attorney  in  the  cause  at  the 
period  of  the  swearing  tue  affidavit. 

The  Court  said  the  objection  ii:ust  fait. 

AYith  regard  to  the  present  rule,  it  was 
doubtful  whether  both  arrests  were  for  the 
saiive. subject  matter,  and  the  Court  referred 
it  to  the  Master. 

Rule  accordingly. — Beaumont  s.Dcan^  H.T. 
t836.    Exch^q. 


WRIT  OV  80MMONB.—ALLBOBD  rtfPftOnm  DK- 
8CRIPT10N  OF  DBFENDANT'8  RBSlOBNCBi— 
APPIDAVIT. 

An  affidattit  on  a  rale  nisi  fur  nettinff  ande  a 
writ  of  summons,  on  the  ground  of  the 
defendant's  residence  being  stated  to  be  in 
a  wrong  counfp,  must  distinctly  shew  the 
fact,  and  that  there  is  no  dispute  respect^ 
*  ing  the  tioundaries  of  the  counties, 

A  rule  nisi  had  been  obtained  for  setting 
aside  a  writ  of  summons,  on  the  ^und  of  its 
wrongly  setting  forth  the  county  m  which  the 
defendant's  residence  was  situated.  It  was 
described  to  be  of  Symoni's  Inn,  Loudon  s  bnt 
an  affidavit  was  produced,  in  which  the  vHiole 
of  Symomts  Inn  was  stated  to  be  in  Mid- 
diesest. 

Cause  was  now  shewn,  and  it  waa  vrgnd 
that  the  affidavit  was  insufficient,  inaamuch  at 
it  did  not  shew  that  there  was  no  diqinta 
concerning  the  boundaries  of  Lomdom  and 
Middiesess,  but  merely  stated  that  the  deponent 
had  been  inf<M-med  aufi  believed  that  the  whole 
of  Symond's  Inn  was  in  Middtesem,  If  the 
description  of  the  defendant  was  a  good  one, 
the  Court  would  not  decide  on  affidavit  whe- 
ther it  was  a  true  one. 

On  the  other  hand,  it  was  submitted  that 
the  Act  of  Parliament  must  be  strictly  com« 
plied  with.  It  was  required,  that  in  every  writ 
of  summons  and  copy,  the  place  an<t  county 
of  the  residence  of  the  defendant  shotild  be 
distinctly  set  forth.  Hie  residence  given  in 
the  present  writ  was  evidently  wrong,  as  it  was 
sworn  that  the  whole  of  Symond's  inn  was  in 
Middlesex  instead  of  London,  and  ihit^fact 
was  not  negatived. 

The  Court  sud,  that  if  It  had  appeared  dis- 
tinctly that  the  whole  of  Symond's  fnn  was 
in  Mtddiese:tt  the  writ  of  summons  would  be 
considered  to  be  bad.  But  the  affidavit  was  so 
loose  that  the  fact  of  the  residence  of  the  de- 
fendant being  in  London  was  not  sufficiently 
negatived. 

Ride  discharged. — Lewis  v.  Newton,  H.T. 
1836.    Ezcheq. 


DEFENDANT  IN  FOREIGN  CUfiTODT. —  DIB- 
CHARQB  UNDER  THE  SMALL  DEBTORS'  ACT. 
—PRODUCTION  OF  COPY  OP  CAUSES. 

A  defendant  being  in  custody  of  any  oiker 
officer  than  the  warden  of  the  Fieet^aeapf 
of  causes,  certified  by  his  gaoler  «r  vert- 
ed fty  affidavit,  must  be  produced  an  an 
applicotion  for  his  dkciarge  under  the 
Small  Debtors' Avt. 

Tills  was  an  application  for  the  discharge  of 
a  prisoner  out  of  the  custody  of  the  marshal, 
under  the  Small  Debtors'  Act.  It  was  sworn 
that  he  had  been  in  custody  for  twelve  months, 
and  that  the  debt  did  not  exceed  20/. 

The  Court  enquired  whether  a  copy  of 
causes,  in  which  the  defendant  was  in  ciutody, 
was  annexed  to  the  affidavit,  properly  certified 
by  the  marshal  or  verified  by  affidavit  ^ 

It  was  replied  in  the  negative. 


SdpfPior  Cmtris:  Exehequ$r.^N<Ae»  ^  ihs  Wnk, 
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•  The  CouN  said  that  tbe  rule  could  not 
issue.  The  defendant  beinfj*  in  foreign  coa- 
tody,  that  is,  not  in  the  custody  of  the  warden 
-of  toe  Fleet,  a  co^  of  causes  must  be  pro- 
•daced 

Rule  reiused.^^ilor/  r.   fFiUiami^  H.  T. 
1836.    Ezcfaeq. 


ACnOBI  ON  BAIL  BON0. — OBJECTION.— NO 
.  OllI«INAL  OBVAULT.-^RUliB  TO  8KT  ASIDE 
•  8SRVJCB  CMTWHIT  OV  SUMMOVSw — PLBA  IN 
>      BAR. 

Prwseedingi  havinir  Iteen  inken  on  a  haU  bond 
where  no  defttuU  kns  t^ken  place,  a  rule 
gnmted  on  tkai  oltfeethn  muit  he  again^ 
the  writ  ofiummone  ksel/,  and  not  ago  f net 
the  eervlee.    The  oh/eofion,  hoieever,  might 

'    be  pleaded  in  bar  to  the  action, 

A  rule  had  been  obtained  for  setting  aside 
the  service  of  the  writ  of  suipmons,  and  sub. 
seaaent  p.rocee<ting8»  on  the  ground  of  irregu- 
larity. 

Cause  was  now  shewn  j  and  it  appeared 
that  the  action  was  on  a  bail  bond,  and  the 
objection  was  that  no  default  had  taken  place 
4a  the  original  action.  It  was  now  submitted, 
•however,  that  the  present  rule  was  nut  ap- 
plicable to  the  case,  as  it  should  have  been 
4)irected  against  the  rale  itself,  and  not  against 
the  service. 

The  CoNrt  agreed  with  this  avgnment,  and 
said  besides,  that  the  ol^ection  should  have 
been  pleaded  in  bar  to  the  aclion. 
'    Eule  discharged.--ikVtr«r</#  v.  Danle,  H.  T. 
1831^,    £xcheH. 
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LAW  BILLS  IN  PABLIAMKNT. 

Second  Reading. 
Administration    of   Justice  in  West 

Indies. 
Slaves  CompensatioQ. 

In  Committee. 
Ecclesiastical  Courts. 
Ecclesiastical  Leases  Regulation. 


isioiiit  0f  Comni0iur. 

For  Second  Reading. 
Election  Expenses. 
Registration  of  Voters. 
Durham  Common  Fleas. 

In  Committee. 
•ntbes  Commutation.     18th  March. 
Municipal  Corporations. 
Prisoners*  Counsel.     1 6th  March. 
Marriages  in  England. 


B^gisthration  of  Biiths,  &o. 
Turnpike  Roads  Consolidation. 
Intinuidation  of  Voters. 
Final  Register  of  Voters. 

Paned. 
Slaves  Compensation. 
Capital  Punishments. 

Bills  to  be  brought  in. 
Bribery  Acts  Consolidation. 
Enfranchisement  of  Copyholds. 
Tides  by  Copy  of  Court  Roll. 
Abolishing  Ciistomary  Descent,  and 

commuting  Heriots. 
Boundaries  of  Manors. 
Law  of  Escheat 
Law  of  Libel. 
Registration  of  Aliens* 
Offences  against  the  Person. 
Prosecutions  for  Conspiracy. 
Costs  and  Actions  of  Private  Com* 

panics. 


BCCLKSIASTICAL  COURTS  BILL.— CONCCRRBNT 
JURISDICTION  WITH  THB  SQUITT  COURTS. 

There  sore  some  clauses  in  thii^  bill,  the 
effect  of  which,  if  suffered  to  remain,  must 
have  a  very  serious  effeCton  the  business 
of  the  Court  of  Chancery,  and  the  subject 
calls  for  the  immediate  attention  of  both 
branches  x>f  the  profesaiou.  The  clauses  to 
which  we  refer,  aj:e  those  giving  powen  to 
the  intended  Court  of  Pro^atie,  "with  respect 
not  only  to  letters  of  administrtftioii  granted 
in  intestate  cases,  but  to  administrationB 
with  the  will  aonMed;  in  iibort,  giving 
power  over  aU  personal  estates*  .M  tl^ 
practice  at  present  stands,  ^v,  aitoinistmtQr 
may  be  cited  to  give  an  w^milafHJ'  9n  oath* 
The  creditor  or  other  poson  itit^rigsted  pays 
the  expense  of  the  citation,^and  the  ad- 
nsinistmtor  pays  the  e;(pBnBe  of  the  in* 
ventory.  There  the  matter  generally  stops. 
The  BcelesiMti^  Court  9it  present  has  no 
power  to  deiwde  disputed  items,  or  ques- 
tions relating  to  debts  a^d  lic^bilities.  No 
account  is  tidcen  in  the  form  of  charge  and 
discharge,  as  in  the  IVlaster's  Office  in 
Chancery,  each  item  being  subjected  to 
examination. 

By  the  present  bill,  the  new  Court  will 
have  power  to  deal  with  an;  executor  or  ad- 
ministrator in  as  full  and  emple  a  manner 
as  the  Court  of  d^aemry^  and,  in  short, 
the  bill  will  create  a  concurrent  jurisdiction 
with  the  Equity  Courts  in  all  matters  relat« 
ing  to  the  administration  of  personal  estates. 
The  new  Court  will  also  have  the  advantage 
of  being  able  to  enforce  its  otders  undei'the 
administration  bond  more  ^ffeetoaliy  than 
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the  existing  Courts :  such  at  least  will  be 
the  impression. 

It  does  not  appear,  by  the  discussion  in 
Parliament,  that  the  attention  of  the  Lord 
Chancellor,  or  the  other  Law  Lords,  has 
been  called  to  this  point.  Without  enter- 
ing upon  the  question  of  the  advantage  or 
disadvantage  of  giving  concurrent  jurisdic- 
tion to  another  Court  m  these  matters,  we 
may  for  the  present  observe,  that  if  these 
clauses  pass,  it  will  be  proper  to  throw 
open  the  new  Court  to  the  Equity  Bar  and 
the  solicitors.  The  proctors  are  about  100 
in  number ;  and  it  woidd  be  as  reasonable 
to  allow  them  to  retain  the  monopoly  of 
this  new  jurisdiction,  as  it  would  have 
been  to  bestow  on  the  former  practitioners 
of  the  Court  of  Exchequer  all  the  present 
business.  It  appears  that  either  the  new 
Court  must  be  restricted  in  the  nature  of 
its  jurisdiction,  or  the  counsel  and  solicitors 
of  the  Equity  Courts  admitted  to  practise  in 
conmion  witii  the  doctors  and  proctors. 


ARTICLKO    CLBK8    BXAUINATI0K8    AND    NO- 
TICES OF  ADMISSION. 

Gentlemen  who  are  desirous  of  being 
admitted  in  Trinity  Term  next,  must  take 
care  to  have  the  notice  for  examination  left 
at  the  Hall,  in  Chancery  Lane,  before  the 
int  day  of  Easter  term  next ;  and  the  no- 
tice for  admission  left  at  the  Judge's  Cham- 
bers and  King's  Bench  Office,  before  the 
&8t  day  of  Easter  term  next ;  and  the  like 
notice  left  at  the  Office  of  the  Master  or 
Prothonotary  (as  the  case  may  be),  three 
days  at  the  leoft  before  the  first  day  of 
Easter  term  next. 

Thursday  the  14th  of  April  will  be  the 
last  day  for  leaving  notices  of  examination, 
and  also  notices  at  the  Judge's  Chambers 
and  King's  Bench  Office. 

And  Monday  the  11th  of  April  will  be 
the  last  day  for  leaving  notices  at  the  Office 
of  the  Master  or  Prothonotary. 


ANSWERS  TO  QUERIES. 


Eam  0t  9tajpertv  anH  CanfiepmrtoK. 

SLRCTlON^IiAW.     VOL.   10,   P.  480; 

p.  328,  ante. 
Assuming  that  the  trustees  are  invested  with 
a  discretionary  power,  either  to  stM/orihwith^ 
n^thtnU  any  reservation,  the  freehold  estate 
devised  to  them  for  that  purpose,  by  the  will 
of  ^.,  or  to  retain  the  same  in  their  possession 
in  the  manner  they  have  done,  until  eiremn" 
stances  would  jusffff/  such  sale,  I  am  inclined 


to  think  B,  &  C,  are  entitled  to  one  vote;  «# 
trustees,  by  the  23d  section  of  the  Refoiwi 
Act,  to  which  "  A  Constant  Subscriber'' 
refers,  or  to  a  vote  eacK  «'  tenants  in  com^ 
mon  of  the  estate  in  question ;  but  they  mntf 
make  their  election.  And,  with  regard  to 
that  privilege  attaching  to  the  children  of  the 
two  other  brothers  of  the  testator,  I  am  of 
opinion,  that  it  is  limited  to  the  heirs  (If 
males)  of  the  two  deceased  brothers,  if  tbey 
died  intestate;  and  if  not,  to  the  devisees  un- 
der  their  respective  wills.  As  to  the  exercise 
of  the  elective  franchise  by  the  tenants,  I  htig 
to  call  your  correspondent's  attention  to  the 
20th  section  of  the  same  act.  My  opinion 
has  been  principally  guided  by  a  perusal  of 
the  Fourth  Chapter  of  Rogers  on  Election 
Law,  2d  edition,  p.  105,  and  the  authorities 
there  cited.  .  Aspiro. 


QUERIES. 


JSZBCUTOR'S   liability. — LEASE. 

In  p.  328, 1  observe,  under  the  head  of  Law 
of  Property  and  Conveyancing,  a  case  of  an  ex- 
ecutor, upon  the  indemnity  of  a  residuary  le- 
gatee, being  obliged  to  pay  over  the  residue. 
Will  any  of  your  correspondents  ioform  a 
constant  reader,  if  an  executor  havioff  done 
so,  woidd  be  an  auswer,  in  a  court  of  law  or 
equity,  to  a  lessor  of  premises  to  the  testator, 
for  any  breach  committed  by  the  assignee  dT 
the  lease.  If  there  are  any  cases  on  the  sab- 
ject.  I  should  be  glad  to  be  referred  to  one. 

x.y. 


ANTE-DATING  BBBDS,  &C. 

Can  deeds  and  bills  of  exchange  be  ante- 
dated, notwithstanding  the  date  of  the  staoip 
should  be  inconsistent  with  the  date  of  the  in- 
strument ? 


THE  EDITOR'S  LETTER  BOX. 

The  First  Part  of  the  Articled  Clerks 
Manual  is  now  published,  price  As.  For  an 
account  of  its  contents,  we  refer  to  p.  367, 
ante.  The  Second  Part  wdl  probably  be 
ready  next  Saturday.  It  will  contain  the  latest 
information  as  to  theExaminadons,  vrith  Forms 
of  Notice,  &c.  ,  .     J 

Some  further  letters  which  we  have  received, 
on  the  subject  of  the  Examination  under  the 
New  Rules,  will  appear  next  week. 

The  letters  of  T.  P.  T. ;  Y.  N.  N. ;  and 
J.  T.,  shall  have  early  attention. 

The  Queries  aod  Answers  of  C.  N.  S  ;  A 
Young  Clerk ;  W.  F. ;  "  Equity ;"  "  Civis ;" 
and  E.  F. ;  have  been  received. 

The  proposal  of  B.  H.  cannot  be  accepted 
at  present.  «_a^ 

The  letter  on  the  "  Usa^e  of  the  Prorej- 
sion,"  as  to  the  place  of  producing  TUle 
Deeds,  shall  be  inserted. 


9tie  Ut^sA  0bwt^tv* 


SATURDAY,  MARCH  19,  1836. 


—  *  Qno4  ml^ffB  ad  Not 

Feitinet,  -et  neseire  mnluni  est,  AipUraim. 


HOKAT. 


PROCEEDINGS  IN  PARLIAMENT. 


As  yet  no  ioqiortaiit  bill  relating  to  the 
law.  4Bave  die  Eocksiasdcal  Courts'  Bill, 
bas  been  introdaced  during  the  present 
session.  The  Chancery  Bill  will  not,  we 
presume,  make  its  appearance  until  after 
£aster  j  and,  until  we  have  certain  infor- 
mation on  the  subject,  we  abstain  from 
mentioiiiDg  1^  rumours  as  to  the  measure 
ttbovt  to  be  proposed. 

Some  interesting  eonT^rsations  have 
take^i  place  respecting  two  projects  which 
have  from  time  to  time  occupied  much  of 
our  space— the  Local  Courts'  Bill,  and  the 
Bill  for  Abolishing  Imprisonment  for  Debt. 
With  nespect  to  the  first  of  these,  both  the 
Attomey-Geoerai  and  Lord  John  Russell 
bave  declared,  that  it  is  not  the  intention 
of  the  Qovernmeat  to  brii^  forward  any 
measure  for  the  establishment  of  Local 
Courts.  As  jbo  the  latter  bill,  after  some 
doubt  .«s  to  the  branch  of  the  legislature 
which  was  to  originate  it,  the  Attorney- 
Oenend  stated  on  Monday,  that  it  would 
be  introduced  into  the  House  of  Lords  in  a 
idiape  idbich  would  probably  secure  its 
passing.  Until  we  see  the  alterations 
which  have  been  made  in  it,  we  shall  for- 
bear to  express  any  opinion  respecting  it. 
In  the  shf^pe  in  which  it  was  introduced  in 
tibe  Jast  session  of  Parliament,  we  should 
leel  it  oar  duty  to  oppose  it  by  ev^y  fair 
means  in  our  power. 

We  are  not  surprised  at  the  determina- 
tioii  of  Government  with  respect  to  Local 
CkMii;ts.  Surely  we  should  ^wait  to  see  how 
i9«ay  ^  the  new  porporations  will  avail 
tbeBMelaes  of  the  power  of  appointing  Re- 
mtvden,  ^qd  establishing  BorougB  Courts, 
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\mder  the  Corporjation  Act,  before  any  fresh 
scheme  of  the  same  nature  be  introduced. 

On  Friday,  the  llth  of  March,  Lord 
Glenelg  moved  the  second  reading  of  his 
Bill  for  the  better  Administration  of  Jus- 
tice in  the  West  Indies.  This  bill  is  in 
pursuance  of  the  recommendations  of  the 
Commissioners  who  were  sent  out  in  1826 
to  examine  into,  and  report  upon,  the  ju- 
dicial system*  in  those  colonies.  It  has 
be^n*  we  are  informed,  for  some  time  in  tbc 
Colonial  Office,  but  has  not  been  brought 
forward  until  now.  It  affords  additional 
evidence  of  the  (fisindination  of  the  pre- 
sent ministers  to  the  system  of  local 
Courts.  Lord  Glenelg  dwelt  much,  as  a 
reason  for  the  measure,  on  the  UabiMty  to 
partiality  of  the  resident  Judges  in  tbe 
West  Indies,  and  the  superior  merits  of  the 
administration  of  justice  by  circuits.  The 
following  is  an  outline  of  the  proposed 
plan: — 

The  bill  is  meant  to  apply  to  Jamaiea, 
and  to  bclude  southward,  the  windward 
and  leeward  Caribbee  Islancjs.  It  is  framed 
according  to  the  recommendations  of  the 
Commissioners  q)pointed  in  1826,  which 
were  sanctioned  by  Earl  Bathurst,  and  re- 
ceived the  approbation  of  Lord  Eldon. 
The  principle  of  the  measure  is,  that  these 
islands  shall  be  divided  into  two  districts. 
To  e^ch  district  there  is  to  be  appointed  a 
Chief  Justice  and  a  Senior  Judge,  who  are, 
at  stated  times,  to  go  the  circuit  through- 
out the  islands.  Besides  these,  it  is  pso- 
posed  that  there  should  be  a  puine  judge 
resident  in  eadi  iiOand,  who  sh^l  aasjst 
the  other  judges  when  they  arrive  on  caur- 
cuit,  but  who,  at  other  seasons  may  trans- 

•  See  some  «ci-aMuC  oftUU  Rcpoiri,  I  L.O.  71. 
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act  business  as  the  judges  do,  in  chambers 
at  home,  and  perhaps  preside  at  the  Quar- 
ter Sessions.  The  expenditure  under  the 
old  system  is  not  to  be  increased.  Tlie 
extent  of  the  circuit  will  be  about  850 
miles,  and  the  conveyance  is  to  be  by  steam 
to  the  several  idand^  v     . 

We  need  not  go  into  the  details  of  the 
measure  which  has  been  introduced  in  pur- 
suance of  the  directions  of  the  Ecclesiasti- 
cal Commissioners,  as  it  relates  entirely  to 
the  disposition  and  equalization  of  the  Re- 
venues of  the  Church,  further  than  to  re- 
mark that  we  have  always  been  in  favour 
of  this  plan  of  Church  Reform. 

The  proposed  Bill  for  the  Consolidation 
of  the  Stamp  Laws,  is  of  great  practical 
importance  to  the  profession.  The  whole 
of  the  preceding  Stamp  Acts,  150  in  num- 
ber, are  to  be  consolidated  into  one,  witji 
the  exception  of  the  Laws  relating  to  Stage 
Coaches,  and  to  Hawkers  and  Pedlars,  the 
acts  relating  to  both  of  which  have  been 
lately  consolidated.  The  new  act  will 
contwn  330  sections.  The  great  altera- 
tion proposed,  is  in  the  present  scale  of  ad 
vdcrsm  duty,  and  which  is  to  be  entirely 
done  away  with,  and  a  uniform  scale  of 
one  per  cent,  is  to  be  substituted.  The 
next  great  alteration  proposed  is,  that  exr 
ecutors  and  administrators  shall  pay  duty, 
not,  as  now,  on  the  gross  amount  of  their 
testator's  estates,  subject  to  the  right  to 
reclaim  the  amount  of  debts  due,  but  bn 
the  net  amoimt  of  such  estates.  The 
scale  of  duties  on  inland  bills  is  also  to  be 
lowered ;  also  that  on  apprentices'  inden- 
tures ;  also  that  on  leases,  and  on  adminis- 
tration bonds.  On  the  other  hand,  a  small 
duty  is  to  be  laid  on  shares  in  Joint  Stock 
Companies,  on  their  first  issue.  These  are 
the  principal  novelties  mentioned  by  the 
Chancellor  of  the  Exchequer ;  but,  as  we 
might  mislead  by  mentioning  the  details  of 
figures,  we  shall  wait  for  them  until  the 
bill  is  printed,  when  we  shall  lay  them  be- 
fore our  readers. 
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BFPSCT  OF  AN  EXCHANGE.  *• 

Bt  the  29  Ch.  2,  c.  3,  s.  3,  it  is  enacted, 
that  no  leases  or  interests,  either  of  freehold 
or  terms  of  years  of,  in,  to,  or  out  of  any 
lands,  tenements,  or  hereditaments,  shall  be 
surrendered,  except  by  deed  or  note  in 
writing,  or  by  act  or  operation  of  law.  The 
following  case  has  been  lately  decided  under 
this  section : 


Trespass  qtinre  chusum  /regit.  Plea,  that 
the  Duke  of  Cleveland  beiii^  seised  in  fee  of 
the  close  in  question,  on  the  26th  of  March, 
1835,  demised  the  tfame  to  the  ^  defendant 
Georpe  Williams,  by  virtue  of  which  demise 
the  defendants  entered,  &c.  Replication,  that 
biefore  such  demise,,  to  wit,  on  the  25th  of 
March,  1830,  the  Duke  of  Clerehind  demised 
tiie  close  to  one  Jo£n'KeeI,  as  tenant  from 
year  to  year,  who,  on  the  23d  of  September, 
1834,  demised  it  to  the  plaintiff,  to  hold  the 
same  from  the  29th  of  September  then  instant, 
as  tenant  at  will  thereof  to  him  the  said  John 
Keel.  Rejoinder,  that  after  the  demise  to 
Keel,  and  before  the  demise  made  to  the  de- 
fendant (leorge  Williams,  Keel  surrendered 
all  his  interest  in  the  close  to  the  Duke  of 
Cleveland.  Surrejoinder,  denying  such  sur- 
render; on  which  issue  was  taken.  At  the 
trial  before  Coleridge^  J.,  at  the  last  Summer 
Assizes  for  the  county  of  Somerset,  it  appeared 
that  the  plaintiff  had  been  a  yearly  tenant  of  a 

Siece  of  glebe  land  belonging  to  the  Reverend 
obn  Vane,  the  rector  of  Burrington,  and  that 
John  Keel  was  a  like  yearly  tenant  of  the  do^e 
in  question,  under  the  Duke  of  Cleveland,  a 
Mr.  Cockburn  being  the  steward  of  both  Uie 
lessors.  Keel,  who  was  called  for  the  plaintiff, 
stated,  that  some  time  in  the  beginning  of 
1834.  he  applied  to  Mr.  Cockburn  to  be  the 
tenant  of  the  piece  of  glebe  land,  in  case  it 
became  vacant,  who  said  he  should  be  glad  to 
let  him  (Keel)  have  it  as  soon  as  it  could  con- 
veniently be  done.  That  he  and  the  plaintiff 
met  on  the  23d  of  September  1834,  ^and  made 
a  verbal  agreement  to  exchange  their^  closes, 
he  to  pay  the  plaintiff's,  and  the  plaintiff  to 
pay  his  rent.  That  no  money  was  p^Lid  on 
either  side,  the  rent  of  the  two  fields  being  the 
same.  That  in  pursuance  of  this  agreement 
the  plaintiff,  on  the  29th  of  September,  gave 
him  possession  of  the  piece  of  glebe  land,  and 
be  gave  the  plaintiff  possession  of  the  close  in 
question,  and  he  told  the  plaintiff  that  he 
would  inform  Mr.  Cockburn  of  what  they  had 
done,  the  first  time  he  saw  him,  and  that  the 
plaintiff  replied  **  very  well."  That  he  soon 
afterwards  saw  Mr.  Cockburn,  who,  on  being 
told  of  the  exchange,  said  he  was  glad  of  it. 
That  he  (Keel)  still  held  the  glebe  land,  but 
had  paid  no  rent  for  it,  as  none  was  due  till  the 
ensuing  Michaelmas,  llie  learned  Judge,  in 
summing  up,  left  it  to  the  Jury  whether  there 
had  not  been  a  surrender  of  Keel's  interest  in 
the  close  in  question  by  operation  of  law,  giv- 
ing it  as  his  opinion  that  such  a  surrender  had 
been  made  out.  The  jury  having  found  for 
the  defendant,  Erie  now  moved  for  a  new  trial, 
on  the  ground  of  misdirection.  He  submitted 
that  there  was  no  understanding  on  the  part 
of  the  plaintiff  that  he  was  to  become  the 
tenant  of  the  Duke  of  Cleveland,  with  whom 
he  had  contracted  no'relation  of  tenancy.  The 
latter  had  no  right  [as  landlord  against  the 
plaintiff,  the  agreement  being,  not  that  the 
plaintiff  should  pay  rent  to  the  Duke  of  Cleve- 
land, as  tenant,  but  that  he  should  pay  KeeUs 
rent^  who  was  in  like  manner  to  pay  his  rent 
for  the  glebe  land. 
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PurkefH, — ^Thearnuqcement  was  mentioned 
to  the  agent  of  both  of  the  landlords,  who 
asaented  to  the^  substhution,  and  there  was 
therefore  a  surrender  of  Keel's  interest  by 
<^>eratbn  of  law.  The  effect  of  the  transaction 
waa  to  create  a  fresh  demise  from  the  Dake  of 
Cleveland  to  the  plaintiff. 

ErU, — There  was  no  evidence  to  shew  that. 
.  Parke^  B. — ^Yes,  there  was. 

j4iderMM^  B. — ^There  was  clearly  evidence  to 
go  to  the  jury. 

BMmd  and  Gttrney^  B.'s,  concnrred. 

Role  refused.— /2m  v.  fTtlUams,  1  Tyr- 
whkt  &  Granger,  23. 


ON  THE  NEW  MARRIAGE  BILL, 


ought  to  apply  equally  to  all  marriages  under 
the  act  in  question. 

Such  are  the  simple  facts  of  the  case,  from 
which  1  would  leave  your  readers  to  draw  their 
own  conclusions. 

Lector. 


To  the  Editor  of  the  Legal  Observer, 

Sir, 
Admitting  the 'necessity  of  an  amendment 
in  the  Law  respecting  ^la^^iages,  which  the 
Bin  for  this  purpose  recently  brought  before 
the  consideration  of  Parliament  is  generally, 
and  perhaps  deservedly,  thought  to  be  well 
calculated  to  effect,  I  would  respectfully  re- 
quest the  attention  ^of  your  readers  to  one  of 
its  provisions,  which,  to  say  the  least,  appears 
to  nresent  a  wide  contrast  to  the  general  tenor 
of  Its  enactments. 

It  18  proposed,  that  a  written  notice  of  an 
intended  marriage,  specifying  the  names  of 
the  parties,  &c.,  should  be  given  to  the  Regis- 
trar of  thepropcr  district, ;  to  be  entereaby 
him  in  '*Tne  Marriage  Notice  Book,"  and 
that  a  Certificate  of  such  Notice  and  Entry 
fhould  be  given  by  the  Registrar  to  the  party 
requiring  the  same. 

We  have  then,  the  follomng  singular  pro- 
Tision : — 

**  Provided  always,  that  no  such  notice  shall 
be  received,  or  certificate  given,  by  any  re- 
gistrar, unless  some  person  hnoton  by  the  regis- 
srar,  and  by  whom  the  parties  intending  mar^ 
riage  are  knnwn,  shall  personally  appear  be- 
fore the  registrar  at  the  time  or  the  deliveij 
of  the  notice,  and  certify  thereon,  under  his 
band,  that  to  the  best  uf  his  knowledge  and 
belief,  the  parties  intending  marriage  are 
therein  truly  described.'' 

In  other  words,  no  persons  shall  marry,  un- 
Ife^s  they  have  some  mutual  friend  known  to 
the  registrar,  and  who  shall  personally  appear 
before  the  registrar  at  the  time  the  notice  of 
marriage  is  given,  and  sign  the  proposed  cer- 
tificate. 

Here  the  registrar  is  indeed  made  of  im- 
portance:  for  it  is  not  sufficient  that  a  person 
well  known  to  the  parties  themselves  should 
subscribe  the  proposed  certificate, — which 
should  seem  to  be  all  that  is  necessary, — no, 
he  must  of  necessity  be  a  person  hnowh  by  the 
resfistrar! 

It  is  alto  worthy  of  remark,  that  the  ahove 
singular  provision  appears,  from  the  act,  to 
aflect  marriages  solemnized  according  to  the 
rites  of  the  Church  of  England  only ;  where- 
sts,  if  to  be  supported  in  principle,  it  surely 


ON  THE  ECCLESIASTICAL  COURTS 
CONSOLIDATION  BILL. 


Sir, 
As  PUBLIC  interest  is  now  much  on  the  qui 
vive  upon'the  subject  of  the  above  proposed 
act,  it  may  not  be  useless  to  examine  a  little 
ini6  the  main  feature  of  the  proposed  mea- 
sure, viz.  the  creating  '•  The  Court  of  Pro- 
bate," which  is  to  be  the  sole  Court  for  grant- 
ing Probates  and  Letters  of  Administration  in 
England  and  Wales. 

'Fhe  draft  of  the  Bill,  as  published,  has  al- 
ready elicited  many  critiques  in  the  provincial 
pdpers ;  and,  certainly,  some  of  them  are  en- 
titled  to  much  weight  in  favour  of  the  exist- 
ing system. 

The  question  in  issue  is  simply  this  :— Is  it, 
or  is  It  not,  expedient  to  dissolve  the  Probate 
Jurisdiction  of  the  present  constituted  Bishops* 
Courts?  In  this  question  is  involved  two 
points — convenience,  and  expense. 

If  the  former  object  stood  alone,  there 
would  be  no  longer  two  opinions  upon  the 
necessity,  the  absolute  necessity,  for  the  se- 
curity of  landed  property,  and  tor  facilitating 
the  conveyance  and  alienation  thereof,  that 
the  bill  proposed,  as  far  as  the  Probate  enact- 
ments are  concerned,  should  pass  into  a  law. 
For,  in  regard  to  outstanding  terms,  and 
terms  of  years  in  land,  it  is  well  known  that 
thd' difficulties  which  at  ^.present  arise  upon 
most  purchases  are  very  great,  as  to  the  trus- 
tees  of  such  terms,  in  reference  to  the  legal 
proprietorship  of  them.  This  point,  accord- 
ing to  the  present  system  of  conveyancing,  is 
one  of  much  importance ;  though  it  could  be 
wished  that  the  useless  practice  of  assessing, 
and  keeping  alive  terms  which  have  been  sa- 
tisfied, could  be  rendered  obsolete,  which, 
however,  is  impracticable,  according  to  the 
present  law  of^  Real  Property,  though  the 
practice  is  most  unjustifiably  kept  up  in  too 
many  cases  where  it  might  safely  be  dispensed 
with. 

In  regard  to  terms,  however,  further  re- 
marks of  mine  will  be  susperseded  by  an  ex- 
tract or  two  from  the  Report  of  the  Real  Pro- 
pertv  Commissioners. 

"trustees  of  terms,"  obserye  the  Commis- 
sioners, "  in  small  estates,  are  generally  per- 
sons whose  assets,  without  taking  the  terms 
into  account,  do  not  require  Prerogative  Pro- 
bates or  Administrations ;  and  their  Wills  are 
proved,  or  Administrations  to  their  effects  are 
taken  out,  in  the  Inferior  Courts  in  which 
their  assets,  without  regard  to  the  terms,  hap- 
pen to  be :  and  very  frequently  the  lands  in 
the  terms  are  out  of  the  jurisdiction  of  the 
Courts  where  the  Probate  or  Letters  of  Ad' 
2C2 
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HilblsChitlOQ  were  dbulhed."  Thns,  of  eoin-Be, 
the  wills  are  inoperative  as  to  the  hinds  com- 
prised in  the  terms. 

^^  The  chances  against  %  Will  hehiGr  pro* 
perly  proved,  or  of  Letters  of  Administra* 
tion  being'  properly  taken  out,  with  reference 
to  a  term,  are  greatlv  increased,  from  the  cir- 
cumstance of  there  neinfir  go  many  Courts  in 
which  Wills  are  proved,  and  Administrations 
granted" — (the  Report  states  them  at  about 
37O; ;  "  and  that  the  jurisdiction  of  many  of 
these  Courts  does  not  extend  beyond  a  few 
parishes,  and  of  some  of  them  does  not  ex- 
tend to  bevond  one  parish  or  manor.  In- 
stances daily  occur,  in  which,  ^vith  a  view  to 
enable  parties  to  trace  titles  to  terms  assigned 
by  executors  who  have  not  proved  Wills  in 
proper  Courts,  or  with  a  view  to  make  assign- 
ments of  terms,  or  with  a  view  to  recover,  or 
defend  the  possession  at  law,  it  b  necessdry 
from  some  or  other  of  the  causes  above 
stated,  either  to  prove  the  Wills  of  deceased 
trustees  of  terms  m  other  Courts,  or  to  t^ 
out  aidministration  to  their  effects.  The  prbv- 
ing  of  a  Will,  or  the  taking  out  Administra- 
tion, occasions  considerable  delay  io'  etftly 
transaction  in  which  it  is  requireo,  and  the 
expense  attending  it  is  a  serious  tax  on  the 
^anded  proprietor." 

These  extracts  sliew  the  importance  of  one 
peneral  Probate  Court,  in  its  great  supe- 
riority to  the  present  system  ;  in  so  far  as  that 
were  such  a  Court  created  as  proposed,  there 
would  be  a  great  diminution  of  expense,  in- 
convenience, and  delay;  and  it  would  renfler 
titles  more  certain,  so  far  as  protecting  terms 
are  concerned. 

But,  on  the  other  hand,  it  is  urged  against 
the  institution  of  such  a  Court,  that  the'  dbes 
in  which  Probates,  or  Letters  of  Administra- 
lion,  are  granted  to  effect^  under  500/.,  are  so 
numerous,  that  it  would  be  unjust  to  put  the 
assets  of  tlie  testators  to  the  expense  of  Pro< 
bate  or  letters  from  such  a  Court,  which 
would,  of  course,  greatly  exceed  the  prestet 
expense ;  for,  say  the  opponents  of  the  mea- 
sure, five-sixths  of  the  number  of  ProbAtes 
and  Letters  granted,  are  for  assets  and  effects 
under  5(}()/.,  aud  surely  these  imnll  estates  are 
not  to  suffer  innre»Med  expense  for  the  benefit 
9f  the  remaining  one-sixth  of  greater  value, 
npon  the  mere  chance  of  incorrect  Pk-obate  or 
Letters  having  been  ^ranted.  This' would  he 
hard  indeed.  Such  is  the  argument  of  the 
Provincial  Court  advocates  (advocates  in  more 
interests  than  one,  no  doubt). 

Such  being  the  state  of  the  confiictingiCr- 
ffoments,  it  may  be  reasonably  enquired-HVut 
IS  there  no  middle  cbu^e  to  take  ?  Why  not 
allow  (by  extending  the  powers  of  the  present 
bonrts)  a  Will  once  proved  in  the  Cotirt  in 
whose  province  tlie  testator's  o^n  effects  lie, 
and  which  has  the  ))roper  rkflit  of-granting 
probate  or  Letters— w^y  not  aUow  suchaWill, 
or  Letters  granted  in  the  same  manner,  to 
operate  upon  all  property^  throughout  ,the 
kmgdom  which  can  be  effected  l>y  it?  Why 
make  flie  efiect  ot,  a  Will,  once  proved  in  the 
proper  Court  pro  aUti,  to  eease  upon  terms  of 


years  In  propertyBySBg«bewbere4ii  Cn|[talid? 
Why  should  the  virtme  of  a  WiU  be  html, 
merely  because  the  ridfi  1/  ftemng  it  require 
it} 

If  the  course  of  effect  given  to  Wills  proved 
in  the  Bishops'  Courts,  could  be  so  altered 
and  extended  as  to  render  their  powers  co-ex- 
tensive M^th  the  present  Prer«^|(attve  Court, 
the  evils  before  complained  of  would  cenei 
for  tlwre  itiir  mi^ht  be  a  cheek  upon  the  ae- 
cessity  of  searching  in  many  Coarta  for  » 
Will  m  cases  where  it  might  he  doubted  where 
it  was  proved,  by  registering  the  namea  of  all 
testators  and  intestates,  where  Wills  have  beea 
proved,  or  to  whose  effects  Letters  have  been 
granted,  at  an  office  in  London;  ami  thus 
would  be  furnished,  a  com^te  fndez  to  all 
Wills  and  Letters  of  Administration  granted 
through  England.  A  provision  -might  casOy 
be  made  ior  a  General  Will  Registry,  and  a 
fee  of  2t,  6ii.  or  ds,  might  be  chaiged  ikpon 
registering;  The  officers  of  the  present 
Bishops'  (Jourts  should  be  compelied  to  for« 
ward  Monthly  Certified  Accounts  of  all  Ullla 
proved,  and  Letters  of  Administration,  to  the 
officer  in  London.  Hiey  should^  of  course* 
at  the  same  time,  keep  their  present  Index 
on  foot. 

By  this  plan,  it  appears  to  me,  that  both 
objections  might  be  met  half  way,  though  at 
the  expense  of  a  trifling  increase  of  trouble 
at  Doctors'  Commons  (where  the  General 
Index  0(Kce  should  be,  and,  in  fact,  should 
be  incorporated  with  the  present  one),  and 
the  abstraction  of  a  few  rrobatea  from  thft 
Prerogative  Court. 

I  liope  some  of  your  numerous  correspoft. 
dents  will  feel  disposed  to  communicate  ou 
the  subject,  as  it  is  one  which  deserves  serioiie 
consideration,  involving,  as  it  does,  the  i»; 
terests  of  the  nation  in  tts  conseqnenees. 

W.P.    ' 

EXAMINATION  OF  ATTORNEYS. 

Wb  add  some  further  letters  on  the  aabject 
of  the  Bxaminatioa  of  Attorneys.  Smce 
tiiese  were  printed  we  have  receiyod  he^« 
ral  others,  containing  nseful  sug^estks&s* 
wUph  we  shall  give  next  week.  Ouj^ 
readers  will  probably  tiiink  thut  enongh 
has  been  said  on  the  policy  and  expediency 
of  the  New  Rules ;  and  that  it  will  now 
be  desirable  for  our  correspondents  to  con* 
ikne  their  attentidn  to  the  nature  'Siid  extent 
of  the  Examination,  and  ^e  mode  of  oon- 
ducting  it.  If  the  suggestions  tfn  thelib 
points  l)e  carefully  made,  they  niay  pezhaps 
be  of  some  service  Io  the  Examinees  in 
settling  their  plan  ;  and  we  shall  willinglj 
afford  erery  opportunity  to  disonss  nadfiii 
sttggestioiis  of  this  kind. 

We  undeMand  the  Exatnmers  ^nH  he 
appointed  eatly  in  Easter  Term,  and  we  -do 
not  doubt  they  will  take  ttn  eariy  cppOgH-^ 


^rff^^r^Wf*^^  ^    ^'•P'^QV^ 
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9^  Xif  8l9jtf  p§^  tke  C0II9BQ  la  be  piiffvied,  ^ 
mm  to  ocoafiioA  u  little  iaoimveiiienoe  nM 
poMible.  It  is  oknous  that  every  change, 
whenever  it  occurs,  must  be  accompanied 
by  annoyance  to  aome  individuals.  The 
principle  of  the  New  Kule  is  strongly  ap- 
pioved  by  every  one);  but  each  yrho  is  im- 
mediately affected  by  it>  natumlly  wishes 
that  his  case  had  not  come  within  its  acope. 
V^e  lear,  that  whatever  time  had  been  &ted 
for  its  operation,  the  number  of  the  ag- 
^eved  would  probably  have  been*  the 
same, 

7b  iMe  Editor  of  ike  Legal  Ol^iereef^. 
6ir« 
TflB  iDtereat  pn  take  in  the  risiofif  memhen 
«f  the  profession,  iadacas  mc^  as  one  of  them, 
•a  ask  for  the  insertion  of  tlie  foUowlnj^  re.- 
narks  in  your  valuable  journal. 
.  When  the  rule  was  first  promulgated,  my- 
self, and  many  other  articlea  clerks,  felt  great- 
ly dissatisfied ;  not  that  we  feared  an  exami- 
fiation,  for  we  desired  that  the  admirable  act; 
«f  2  Qeo.  2»  whkh  reqmres  the  judges  to  ex-' 
amine  us»  should  be  carried  intb  effect  to  the 
very  letter,  but  because  that  examination  was 
delegated  to  perrons  who  mual  in  a  certain 
^iegree  lie  considered  objeetiooable,  inasmuch 
•0  they,  who  stand  in  the  character  of  arbi- 
-tratofs,  have  sn  interest  in  the  matter  upon 
which  th(*y  are  to  decide,  via. — the  more  at- 
torneys there  are  admitted,  the  more  the  prac^ 
.tice;  will  become  divided.*  But,  of  all  per- 
eons,  perhaps  stiorneys  are  the  last  who  would 
be  infitienccd  by  such  a  motive.  We  only  ssy, 
.the  rule  is  so  lar  bad  in  principle ;  but  when 
we. consider  there  \^  an  appeal  to  the  Juilges, 
.and,  moreover,  we  are  assured  by  vou  that  the 
examination  will  be  in  writing,  which  will  se- 
CQie  a  certain  mode  of  appeal,  our  objection 
eafirely  vanishes.  We  W^e,  therefore,  now 
only  to  express  our  anxious  wish,  that  getitle- 
mm  of  the  highest  inie/^iip,  respectii6iliijif, 
mmi  learning'^  will  be  selected  as  the  exami- 
ners s  and  particularly,  that  they  may  be  se- 
.leclcd  from  the  members  of  that  useful  insti- 
fntioa,  the  locorporated  Iisw  ^ciety,  who 
liave  so  kindly  offered  their  spacious  building 
for  the  examination..  And  we  should  be  glad 
Co  Jesm  from  you,  sir,  whetlmr  the  library  of 
•  iiiat  institution  will  be  at  oar  service  during 
.tiie  examsnatioB  <  for,  in  giving  authorities  tq 
Che  answers,  a  reference  to  books  is  alnmst 
Indispmiiatde,— even  the  learned  g(m$  de  rvf»^ 
eddojn  gije  an  opinio;)  without  referring  to 
hooks.  We  trust,  therefore,  this  iodultfcnce 
jyilJ  be  granted  us,  or,  at  all  events^  that  we 
snay  use  our  own  lK>oks> 


*  Our  correspondent  should  recollect,  that 

v^  tbe  medical  profemton,  the  Examiners  are 

.  jinsctitio^ers^    and   decide   without    apfteal. 

Bere,  also,  iin  ofic^  of  the  Court  will  be 

present.    Ed. 

^  We  think  the  student  should  prove  by  his 
exaininitieii  that  he  has  previously  react  his 
%paks.  ••'Esk-  .        .... 


.  JWe  eennet  beU^ve  thalt  any  lensihle 
can  object  to  an  examloaiion; — it  wift  givq 
the  industrious  student  and  his  friends  th^ 
satislaction  of  knowing  tb^t  he  has  met  the 
reward  his  industry  and  perseverai^ce  have 
merited.  1^  is  an  ^ncourageoji^nt  for  us  all  to 
apply  ourselves.  >|vith  energy;  the  indolent^ 
only,  can  complain,  and  their  complaint  la 
orie  of  the  greatest  argumento  in  favor  of  the 
examination  {  for  if  they  are  not  capable  of 
undergoing  an  examination,  they  are  not  ca-> 
pahle  of  practising  as  attorneys.  Consider  the 
importance  of  the  triist  which  frequently  de- 
volves upon  them.  Let  the  hundreds  of  fami- 
lies, stanfl  forward  who  can  attribute  their  ruia 
toyihe  bad  advice  and  unskilfulness  of  their 
attorn^s,  i^nd  then  let  any  person  deny,  if  he 
ean,  the  expediency,  nay,  tlie  necessity,  of  an 
examination.  Need  we  remind  yoii  of  the 
al»surd  questions  and  ridic^lou8  instructions 
which  9ome  daily  frpm  the  country  attorneys 
to  th^  X^qUpn  f^^ei^ts.  This  state  of  things 
8)Ujftly. pugbt  not  to  last;  indeed,  we  think  the 
J^ges  woi4d  have  don^  well  had  they  rfr> 
quired  a«i  c^^amioation  of  iha  whole  body  oif 
at^rneySft  but  particulai^ly  of  those  who  apply 
for  re-admission. 

We  fv^re  not  a  little  soirprised  to  see  fhe  re- 
marks of  one  pf  your  correspondents,  de- 
scribing the  "  malpractitioneTS  "  as  being  the 
most  expert.  In  what  does  their  expertness 
consist?  in  takipg  advanU^^e,  through  the 
baxardous  and  uncertain  praciicc  at  the 
Jpdge«'  chambers,  of  a  mere  formal  or  tech* 
aicfu  error,  such  as  no  respectable  practitioner 
ever  dreams  pf  doing,  Imt  in  a  gentlemanly 
manner  informs  the  opposite  party  of  the  mis- 
take he  has  committed.  That  is  the  place 
where  these  bugbears  arjB  chiefly  to  be  found; 
h\|$  Jet  tbeoi  ne  examined  m  the  high^V 
branches  pf  l^g^l  leaminsr,  and  they  will  be 
fpliad  utterly  lanorant.  We  feel  assured  th^t 
nothiug  is  90  valculated  to  oust  from  the  pro- 
i^lW9n  tbi^fte  pettifogt^erp,  who  )))ive  brougl^t 
the  public  calumpy  upon  it,  and  to  seci^e  the 
learning  and  respectability  of  ifs  mem  berf,  as 
a  fair*  just,  and  impartial  examination. 

T  B. 

Sir, 
Much  argument  hes  been  fm  fofcilily  urged 
on  either  side  of  the  now  all-pr^vaihng  sub- 
ject of  ,the  examination  of  articled  clerks 
previous  to  their  admission  as  attorneys,  that 
but  lit4e«  indeed,  is  left  for  me  to  add  in  illus- 
iratiou  of  a  topic,  the  agitation  of  which  has 
occasioned  such  extraordinary  excitement  in 
tiHe..minds  of  those,  gentlemen  who  will  be 
coimpelled  tQ  undergp  ^hc  fiery  onleal,  thyst 
my  ears  are  coestantly  assailed  with  the  bis- 
wailings  i^  the  idle  eod  profligate^the  enio- 
gHOt  assurance  of.  the  incompete^,  and  the 
painful  timidity  of  the  diffi^^u.aod  deserviiig. 
If,  therefore,  the  few  scattered  remarks  whiph 
have  beeo  suggested  to  my  miiid  by  a  perusal 
of  the  various  communications  of  your  seve« 
rnl  correspondents  on  the  subject  in  questioiL 
and  my  p^p  reflections  thereon)  are  deemetf 
woiitby  ^  yomF'jpLQtiqe^  1  wiU  $uke  care  to  f^^ 
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cimiscribe  my  observations  as  narrowly  as  the 
occaeion  will  admit  of,  and  the  occurrence 
requires. 

Without  pointedly  alluding  to  any  particular 
letter,  or  to  tlie  line  of  reasoning  adopted  by 
ilA  writer,  either  in  the  praise  or  in  the  con- 
demnation of  the  proposed  scheme  for  the 
trial  of  all  aspirants  to  a  participation  in  "one 
of  the  first  and  noblest  of  human  sciences," 
I  think  I  may  eafely  admit  the  policy  of  your 
different  contributors  in  their  advocacy  of  this 
measure,  as  well  as  the  correctness  of  the 
principle  in  their  opposition  thereto,  to  the 

Greatest  extent ;  and  still  with  confidence  ad- 
ress  myself  to  you,  if  I  may  so  express  my- 
self, in  mitigation  of  their  conflictmg  viiivs 
relative  to  a  matter  of  such  paramount  im- 
portance. For  this  purpose,  then,  I  cannot 
do  better  than  rest  my  observations  on  the 
following  broad  and  indisputable  basis — name- 
ly, the  imperative  but  irresponsible  duties  a 
solicitor  owes,  and  is  in  duty  bound  to  dis* 
charge,  to  his  pupil;  and  the  duties  thal.fHipil 
owes  to,  and  ougnt  to  perform  for,  himseUL^ 

I  shall  not  dwell  for  a  moment  on  that  dis- 
crimination a  father  ought  to.  exercise  in  ^he 
first  instance,  in  choosing  a  suitable  occupa- 
tion for  his  son*s  advancement  in  life,  adapted 
to'  his  peculiar  capacity,  as  it  may  be  developed 
in  the  progress  of  his  studies  at  school  or  at 
home,  since  that  involves  a  consideration,  as 
it  were,  between  a  parent's  judgment  and  a 
child's  competency,  and  therefore  not  withm 
my  present  object.  This  much,  however.  I 
must  remark,  that  very  many  had  far  b«Rer 
have  been  either  *'  hewers  of  wood,  or  draw- 
•  ers  of  water,"  than  members  of  the  legal 
profession.  Much  remorse  would  have  been 
spared  to  them,  by  rendering  them  insenelble 
of  the  depth  of  that  oblivion  to  which  they 
are  unfortunately  hastening.  But,  as  such  a 
deplorable  state  of  destitution,  or  comparative 
ruin,  can  seldom  be  the  case  with  young  men 
of  education,  I  shall  speak  only  of  theni  oa 
the  commencement  of  their  articles. 

It  has  been  well  observed  by  a  contempo- 
rary, that  a  gentleman,  at  the  end  of  this  pro- 
bationary career,  is  too  frequently  better  fitted 
to  perforin  the  character  of  a  law-stationer, 
than  to  fulfil  the  arduous  duties  of  his  profes- 
sion. I  subscribe  to  that  opinion.  It  is  as  no- 
torious as  the  sun  at  noon-day,  that  a  gentle- 
man rarely  undergoes,  as  he  ought  to  do,  a 
methodical  discipline,  in  order  to  his  attaining 
a  thorough  knowledge  of  the  fundamentu 
principles  of  the  laws  of  England.  I  speak 
more  particularly  of  a  country  office,  (al- 
though my  observations  apply  to  all,)  where 
the  intellectual  is  too  generally  allowed  to 
give  place  to  the  mechanical  education  of  the 
student ;  being,  I  presume,  better  calculated 
to  promote  the  success,  or  rather  lessen  the 
expense,  of  the  business :  at  least  it  produces 
that  effect. 

Now,  as  degrees  of  intellpct  can  be  very 
soon  recognized  and  established  by  a  scruti- 
nizing eye,  and  as  the  youth  of  genius,  ac- 
companied by  perseverance,  will  soon  leave 
behind  him,  almost  unaBsisted,  the  tnuninels 


and  dmdf^ery  of  an  office,  and  take  a  bighei* ' 
flight  in  his  profMsion,  it  is  most  obvious  tHit 
a  youth  of  less  aoqtdrements  should  not  be 
left  equally  unassiBted  to  work  out  his  own 
way.  The' first  should  not  be  left  to  work  out 
the  strength  of  his  genius,  but  the  strictest 
care  and  attention  ought  to  be  bestowed  on 
the  latter  character  in  particular ;  and  much 
judgment  ought  to  be  exercised  in  training 
both  their  minds  to  receive  the  best  and  most 
favourable  impressions  of  the  spirit  of  our 
laws.  Such  conduct  would,  to  say  the  least 
of  it,  matericdly  tend  to  unravel  the  perplexi- 
ties with  whicii  every  professional  pupil  Is 
more  or  less  beset.  Our  universities,  for  ex- 
ample, do  not  leave  their  pupils  entirely  to 
themselves  to  obtain  a  degree  after  their  6wn 
fashion.  No;  they  compel  them  to  submit 
to  a  rigorous  ana  severe  discipline  of  the 
mind,  as  a  -necessary  means  to  accomplish 
that  end. 

On  the  other  hand,  1  wonld  say  to  the  pu- 
pil, on  his  entering  into  the  study  of  the  law. 
Do  you  understand  what  the  general  duties  of 
the  profession  are  ?  If  he  answered  in  the 
affirmative,  I  should  then  tell  him,  that  he 
binds  himself  down  in  a  measure  to  pursue* 
with  the  fostering  care  of  his  master,  the 
means  by  which  every  other  man  can  gain, 
or  hope  for  success :  that  it  will  not  become 
him  to  expect  an  exemption  from  the  condi- 
tion of  this  tacit  agreement,  and  at  the  same 
time  to  complain  of  his  ill.  fortune  in  not 
meeting  with  the  success  he  so  fondly  che- 
rished; because  a  long  establisl^  general 
opinion,  no  less  than  the  necessity  of  the 
thing,  has  marked  out  certain  labours,  and 
means  of  labour,  appropriate  to  the  different 
stages  of  the  profession ;  and  although  they 
may  not  always  accord  with  our  inclinations, 
still  the  general  systems  of  life  are  not  to  be 
expected  to  bend  themselves  before  the  parti- 
cular wishes  of  individuals. 

In  conclusion,  sir,  although  I  admit  the  ex- 
pediency of  future  examinations,  as  they 
much  necessarily  influence  both  doctor  and 
student,  the  first  by  reflection,  and  the  latter 
by  stimulating  his  exertions,  I  cannot  but  re- 
gret that  the  herd,  without  the  least  distine- 
tion,  are  to  submit  to  the  test  of  a  private  ex- 
amination thus  suddenly,  when  public  opinion 
was  previously  considered  a  sufficient  cru- 
cible. It  is,  tnerefore,  in  my  opinion,  unjust 
in  the  retrospect,  and  a  sound-  measure  as  a 
prospective  rule. 

Aartno. 


PRACTICE   OF  SOLICITORS  IN  DE- 
LIVERING UP  PAPERS. 


A  QUBSTioK  notunfrequently  arises  amongst 
solicitors,  regarding  the  Phictice  of  deUver- 
ing  up  Papers.  Even  on  a  change  of  so* 
licitors,  the  drafts  of  deeds,  and  letters 
addressed  to  the  solicitor,  are  geaenilly 
retained  by  him.    The  papers  which  aie 
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ddivered  over,  coittist  of  the  proceedings 
in  actions  and  suits,  the  cases  and  opinions 
of  counsel,  and  of  course  all  original  docu- 
ments. It  appears  to  be  the  general  opi- 
nion, tibat  sdLioitors  may  retain  the  letters 
addressed  to  them ;  but  doubts  have  arisen 
regarding  the  drafts  of  deeds,  frequently 
settled  by  counsel,  and  which  the  solicitor 
may  require,  as  well  for  his  own  justifi- 
cation, as  for  production  at  the  instance  of 
'  either  party,  in  case  the  original  deeds  be 
lost. 

We  have  deemed  it  useful  to  extract  the 
only  two  cases  which  appear  to  be  reported 
on  this  subject,  and  to  add  a  note,  with 
which  we  have  been  favored,  of  a  recent 
case  decided  at  the  Judges*  Chambers. 

In  the  following  case  it  was  held,  that  an 
attorney,  upon  receiving  the  amount  of  his 
bill,  is  bound  to  deliver  up  to  his  client,  not 
only  original  deeds,  &c.  belonging  to  him, 
but  also  the  drafts  and  copies. 

A  rule  niti  had  been  obtained  for  setting 
aside  an  order  made  by  Mr.  Justice  Bayley, 
and  which  had  afterwards  l)een  made  a  riile  of 
court,  whereby  Mr.  Lyihgoe,  an  attorney,  ^vas 
ordered  to  deliver  up  the  drafts,  copies,  &c., 
of  certain  deeds  then  in  his  custody.  It  ap* 
peared  that  Mr.  Lythgoe  had  been  employed 
.  for  several  years  by'Mr.  Horsfall,  as  an  attor- 
ney. After  his  death,  his  daug^hter,  E.  Hors- 
fall, applied  to  have  all  deeds,  papers,  &c.,  in' 
Mr.  Lythgoe's  possession,  delivered  up,  and 
offeree  to  pay  whatever  bill  was  due  to  him. 
Air.  Lythgoe  delivered  up  all  the  deeds  and 
original  documents,  bat  claimed  a  right  to  re- 
tain  the  drafts  and  copies,  which  his  client  had. 
paid  for. 

Upon  a  summons,  Mr.  Justice  Bayley  made 
an  order  upon  him  to  deliver  them  up.  That 
order  ivas  made  a  rule  of  court,  and  a  rule 
niii  for  setting  aside  that  rule  and  order  was 
obtained. 

.Lord  Tenlerden,  C.  J. — It  may  be  conve- 
nient, in  some  cases,  to  leave  drafts,  and  co- 
pies of  deeds,  or  other  documents,  in  the 
hands  of  an  attorney,  but  the  client  is  the 
proper  person  to  judge  of  that.  He  who  pays 
for  the  drafts,  &c.,  by  law  has  a  right  to  the 
possession  of  them.  The  rule  must  be  dis> 
charged. — Exparte  E.  Hwn/ally  7  Barn.  & 
Cress.  528,  Michaelmas  Term,  1827. 

In  the  other  case,  the  vendor  had  a  draft 
of  conveyance  made  by  his  own  attorney,^ 
from  which  the  deeds  were  afterwards  pre- 
pared: the  attorney  was  paid  for  this 
business  by  the  vendor  and  purchaser,  in 
moieties,  by  agreement ;  but  the  latter  em- 
ployed an  attorney  on  his  own  part  to  look 
over  the  draft.  The  draft  remuned  after- 
wards with  the  vendor's  attorney  :  it  was  held, 
that  such  draft  was  oonfidentiaUy  deposited 
with  the  latter  by  the  purchaser^  as  well  as 


the  vendor,  and  could  not  be  produced  on 
srtrial  against  the  interest  of  the  purchaser's 
devisees,  though  with  the  consent  of  the 
vendor  and  his  attorney. 

The  following  were  the  principal  facts. 

At  the  trial,  before  Lord  Denman,  C.  J., 
at  the  Bristol  Assizes,  it  appeared  that  the  ac- 
tion was  brought  to  recover  possession  of  pro- 
perty in  Broadmcad,  Bristol.  The  lessor  of 
the  plaintiff  claimed  under  the  will  of  Colonel 
John  Strode,  in  1806,  whereby  the  said  John 
Strode  (who  at  that  time  held  the  property 
now  in  question)  devised  all  his  manors,  and 
other  messuages,  lands,  &c.,  whereof  he  ^vas 
then  seised  or  in  possession,  for  an  estate  of 
inheritance  or  freehold,  to  the  use  of  his  ne- 
phew, Thomas  Chetham,  for  life,  remainders 
to  the  first  and  other  sons,  and  to  the  daugli- 
ters  of  Thomas  Chetham ;  remainder  to  the 
testator's  nephew,  Richard  Chetham,  for  life, 
with  like  remainders ;  remainder  to  the  use  of 
the  testator*s  nephew,  Randle  Chetham  (after- 
.Wards  Randle  Chetham  Strode),  the  lessor  of 
ihe  plaintiff  for  life ;  remainders  over.  Colo- 
nel John  Strode  died,  in  possession  of  the 
Property  and  without  issue,  in  Dec.  1807. 
Thomas  Chetham  (then  Thomas  Chetham 
Strode,)  entered  into  receipt  of  the  rents,  and 
died  without  issue  in  Sept.  1827;  and  Richard 
Chetham  (then  Richard  Chetham  Strode,)  died 
also,  without  issue,  in  Aug.  1828. 

The  defendants  were  devisees  in  trust  under 
the  will  of  John  Weeks.  As'to  Weeks's  titlp, 
it  appeared  that  in  17J>6,  Colonel  John  Strode 
granted  to  Samuel  Thomas  a  lease  of  the  pre- 
mises in  question  for  21  years,  at  a  certain  an- 
nual rent.  Samuel  Thomas  died  in  1800,  leav- 
ing an  only  daughter,  who  took  ont  adminis- 
rration,  and  sold  and  conveyed  the  unexpired 
term  under  the  lease  to  John  Hal'.  Hall,  in 
1802,  conveyed  his  interest  to  Weeks,  who 
took  possession,  and  regulariy  paid  the  rent 
until,  and  for  some  time  after,  the  death  of 
Colonel  John  Strode.  By  deeds  of  bar^^ain 
and  sale,  and  of  release,  bearing  date  lhe28ih 
and  29lh  Sept.  1813,  Thomas  Chetham  Strode 
conveyed  the  premises  to  Weeks  in  fee.  The 
deed  of  release  gave,  by  way  of  recital,  a  de- 
duction of  Thomas  Chetham  .Strode's  title,  by 
which  \t  was  made  to  appear  that  the  estate  of 
Colonel  John  Strode  in  the  premises  was  only 
a  term  of  ninety-nine  years,  if  he  should  so 
long  live ;  the  reversion  or  remainder  expect- 
ant on  his  decease,  being  in  Thomas^  Chetham 
Strode,  and  havin;;  become  vested  in  posscs- 
sipn  in  him  upon  the  death  of  Colonel  John 

Strode.  ,  .     .  r.u  • 

•  The  plaintiff's  counsel,  in  the  course  of  their 
case,  proposed  to  prove  the  conveyance  from 
Hall  to  Weeks  (which  was  by  lease  and;  re- 
lease, passing  the  residue  of  Hall's  unexpired 
term  with  the  fee  simple  of  other  property), 
for  the  purpose  of  shewing,  that  in  that  con- 
veyance the  demise  from  Colonel  John  Strode 
to  Samuel  Thomas  was  recited,  and  the  re- 
,  servation  of  rent  stated  therein  to  be,  "  to  the 
said  John  Strode,  his  heirs  and  assigns,"  and 
they  intended  to   rely  upoi  this  recital,  as 
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estopping  those  who  came  in  under  Samael 
1  homes  from  elaiming  to  retain  the  premises 
bf  a  title  adverse  lo  that  of  Colonel  John 
Strode,  as  tenant  in  fee.  Notice  having  been 
given  to  produce  the  original  conveyance 
(which  was  not  done),  the  plaintiff's  counsel 
offered  to  give  in  evidence^ the  draft  from 
which  it  was  prepared,  and  with  this  view  they 
called  Mr.  Palmer,  a  solicitor,  who,  as  well  as 
Hall,  had  been  served  with  a  sniipoena  to  pro- 
duce the  draft.  Palmer  produced  it,  and  gave 
the  following  evidence : — ••  I  was  attorney  for 
Hall,  and  prepared  a  conveyance  to  Weeks.  1 
was  attorney  for  Hall  and  Weeks  jointly ;  they 
paid  me  in  moieties."  On  reference  to  a  me^ 
mo.randum  which  was  shewn  him,  he  added, 
•'  Mr.  Osborne  perused  this  draft  for  Weeitl. 
I  was  employed  specially  by  Mr.  Hall  alone  : 
Mr.  Osborne  acted  for  Mr.  Weeks.  They  paid 
me  jointly,  after  it  was  finished.  There  was 
the  usual  communication,  by  sending  a  draft 
and  receiving  it  bade.  I  do  not  recollect  the 
deeds  being  nanded  over,  but  have  no  doul»t 
they  were."  Palmer  and  Hall  did  not  •hfCBl. 
to  the  draft  being  read ;  but  it  was  contended 
on  behalf  of  the  defefidants,  that  the  prepare, 
tion  of  this  draft  being  a  transaction  in  whfeh 
Paliner  had  been  engaged  coniidentiidiy  ae  the 
attorney  of  Hall,  he  ought  not  now  to  be  called 
upon  to  produce  or  to  give  evidence  respect^ 
ing  it,  to  the  disadvantage  of  those  clsiming 
under  Hall:  and  FUher  v.Hemin^,  I  Phill.on 
£v,  132,  6th  edm,  was  cited. 

The  Lord  Chief  Justice  refused  to  admit 
the  draft  in  evidence. 

On  a  subseaiient  motion  to  the  Court,  Ta^tH* 
ton,  J.,  said.  With  respect  to  the  first  point  In 
this  case;  it  has  been  urged,  that  the  draft 
which  remained  in  the  hands  of  Palmer  was 
not  to  be  considered  a  privileged  deposit 
Whether  this  was  so  or  not,  it  is  unnecessary 
to  say,  except  thus  far.  I  have  always  under* 
stood  it  to  be  a  clear  rule,  that  a  party  is  not 
bound  to  produce  any  deed  in  which  he  him«> 
self  has  an  interest ;  though  if  his  intereit 
leads  him  to  produce  it,  he  then  only  exercises 
a  power  whicli  the  law  of  course  gives  him. 
In  this  case.  Palmer,  who  held  the  draft,  was 
the  joint  agent  of  both  rendor  and  vendee 
with  respect  to  it.  He  could  not  produce  it 
without  the  consent  of  both,  and  was  not, 
therefore,  compellable  to  do  so,  not  having  the 
consent  of  the  (Parties  representing  Weeks. 

Patteton,  J.^As  to  the  first  polttt,  I  had 
some  doubt  {  but,  looking  at  the  whole  evit 
dence,  I  think  it  is  clear  that  the  draft  could 
not  have  been  in  the  possession  of  I^altner,  aa 


attorney  for  the  vendor,  in  the  ordinary 

of  business.    It  is  not  usual  for  the  tender  t9 


make  the  draft  convevance.    it  is  true  thali  the  conveyance,  with  the  coonterpart  thereilf. 


there  was  an  attomev  here  employed  for  the 
Tendor,  but  his  employment  was  only  for  the 
purpose  of  approving  the  draft.  Pdmer,  then, 
vad  an  employment  on  behalf  of  the  vendee, 
referring  to  the  very  particular  thing  which  it 
was  proposed  to  give  in  evidence.  Now,  if  an 
attorney  keeps  a  draft,  he  must  keep  it  accord- 
ing to  the  nature  of  his  original  employment, 
and  sohfect  to  the  rights  cf  both  the  pitfties 


(if  two)  by  ivhcmi  he  v^ae  employed  Om  nr 
the  other  of  them  has  a  nghx  to  say  that  he 
shall  not  produce  it.  If  Falmer  bad  been  an 
attorney  for  the  vendor,  who  had  not  prepared 
the  draft,  or  if  he  had  not  been  employed  by 
the  purchased,  I  do  not  say  that  he  mi^  ii6t 
have  given  evidence  as  tothe  contents  of  the 
deed;  but  his  employment  on  behalf  €»f^he 
purchaser,  predades  nim  from  it.—- 'Doe  dam. 
Strode  v.  Seaton,  2  AdoL  &  £llis,  171. 

The  following  is  the  case  refetred  to, 
lately  decided  by  Mr.  Justice  Paiteson  : 

Under  certain  deeds  of  tetttemeHt^  an  estate 
near  Manchester  stands  settled,  tosnchvace 
as  J.  F.  the  elder,  and  his  wife,  and  J.  F.  the 
younger,  should  jointlp  appoint.  Tlie  three 
parties  exercised  the  power,  and  appointed  the 
estate,  by  way  of  mortgage  in  fee,  to  A.  A, 
for  securing  16,001)/.  Part  of  the  estate  be- 
ing desirable  for  building  upon,  various  jief- 
sons  applied  for  lots,  but  they  objected  to  tdle 
teoMei  for  any  term  of  years  whatever,  inas- 
much as  leaseholds  are  liable  to  probate  and 
legacy  duty;  and  the  custom  is  pretty  well 
<^tablished  at  Manchester,  to  mate  convey- 
ances id  fee,  reierving  n  ftt  fitrm  remt,  with 
powers  of  entry  and  distress,  and  ooyenants 
on  the  part  of  the  grantee  for  bnQding  and 
otherwise,  agreeably  to  the  views  of  the  gran- 
tor With  reference  to  the  general  improvemeot 
of  the  estate. 

These  deeds  are,  therefore,  in  most  respects, 
timiiar  to  building'  letietf  and  where  eontracts 
are  made  for  taking  ground  for  th]«i|ninMise 
under  a  f^e  farm  rent)  it  is  the  practice  ol^lhe 
Manchester  attorneys  to  introtiucc  a  clause, 
that  the  deed  of  conveyance  shall  be  prepared 
by  the  grantor's  solicitors,  as  is  usual  in  build- 
ing leases. 

The  contract  in  question  was  made  with 
S,  H.,  to  convey  to  hua  a  ^t  of  ground^  re- 
serving an  annual  rent;  he  covemmtiiig  to 
biiild,  make  roads,  and  observe  certain  condi- 
tions. And  in  the  agreement  are  the  following 
clauses : — '*  And  it  is  also  agreed,  that  tbe  am 
J.  F  the  elder,  and  M.  F.  his  wife,  and  J.  F. 
the  younger,  shall  pk-oduce^  tor  the  perusal 
and  copying  only;  and  not  to  be  kept  by  tiie 
said  S,  H,  or  his  solicitor,  an  abstract  of  the 
title  to  the  aforesaid  premises,  which  ahall  be 
returned  within  14  days  after  the  delivery 
thereof.  And  if  any  further  investigaden  of 
the  title  be  required,  or  any  information  or 
evidence  relating  thereto,  or  atty  attested  br 
other  copies  of  any  deed  or  deeds,  all  expenses 
attending  the  same  respectively,  are  lo  be  borne 
by  the  said  S,  H,    And  it  is  also  iq^frced,  llMt 


shall  be  prepared  by  the  solicitor  of  the  said 
J,  F,  the  elder,  and  if.  F.  his  wife,  and  •/.  F. 
the  younger,  at. the  expense  of  the  said  S,  ff., 
who  is  also  to  be  at  the  expense  of  this  agree- 
ment, and  of  the  counteit]^n  chet'eof  <it  one 
be  required  by  the  ssfid  S,  ff,). 

Previous  to  the  conveyance  Mag  fLtptmid, 
it  was  necessary  to  mAe  an  amageiMnt  with 
the  mortgagee*  so  as  to  get  thtl^ir>'  c^^e 


Praetice  as  to  deUvetin^  vp-.Pf^scra^ — StUwiwms Jrwn  dfrretfomknce. 
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restored  to  the  uses  and  pcnvers  of  the  settle- 
ment,  in  order  to  enable «/.  F,  the  elder,  and 
his  wife,  andt/.  F.  tlie  youn.^fer,  to  appoint  the 
legal  estate ;  they  coTenanting,  as  soon  as  the 
€!on¥eyance  to  S.  H.  was  executed,  and  the  fee 
farm  rent  created,  to  convey  the  property  back 
again  to  the  mortgagee. 

The  convevance,  therefore,  to  S,  H.  ^vas 
prepared,  with  such  reservations  as  would  serve 
to  carry  the  intention  of  the  parties  into  effect. 
The  draft  was  sent  to  S,  H.  for  his  perusal. 
Aftfr  he  returned  it,  Mrs.  F.  wished  it  to  be 
submitted  to  counsel  specially  on  her  behalf, 
and  also  on  behalf  of  the  son,  on  which  seve^ 
roi  fees  were  psid ;  the  draft  was  then  finaUy 
submitted  to  S,  H.^  and,  after  his  approval  of 
Up  it  was  engrossed,  with  a  counterpart.  The 
deed  was  then  executed  by  Mr.  and  Mrs.  F. 
and  their  son ;  and  the  counterpart  sent  with 
the  draft  to  S-  H.,  in  order  that  he  might  com- 
pare them  lH>fore  he  executed  such  counter- 
part. The  bill  of  costs  was  also  sent,  in  whicb 
S  H.  was  charired  with  drawing  the  deed,  fair 
copy  for  perusal,  and  the  engrossments ;  but 
of  course  no  charge  made  tor  the  fees  paid, 
and  trouble  attending  the  perusal  and  settle-^ 
ment  by  Messrs.  and  Mrs.  F, 

The  counterpart  being  executed,  S,  H.  ten^ 
dered  the  same,  and  the  amount  of  the  bill, 
and  demanded  the  deed ;  hut  he  refused  to 
^ive.  np  the  draft,  contending  that,  as  he  ))aid 
lor  It,  it  belonged  to  him.  Mr.  F,*%  solicitor 
refused  to  exchange  the  deed  without  the  draft 
was  delivered  up. 

S.  H.  took  out  a  summoos  before  the  judge, 
to  shew  cause  whYi  upon  payment  of  the  bill 
of  eoels,  and  delivery  of  tbe  counterpart,  the 
deed  should  not  be  given  up  to  him ;  and  in 
an  affidavit  which  he  made,  lie  stated  the  ten- 
der be  had  made,  and  the  grounds  of  refusal, 
viz.  the  non-delivery  of  the  draft. 

Tbe  nuestion  to  deeide  was,  to  wkoM  the 
Hraft  belonged. 

Mr.  H,  cited  tbe  above  cases,  Ejf  parte 
Hwr^ttU,  7  Barn.  &  Ores.  528 ;  Doed.  Strode 
T.  Seatot^  2  Adol.  di  Ellis,  171.  On  the 
other  hand,  it  was  cositended  that  these  cases 
applied  only  as  between  solicitor  and  client ; 
and  they  rdied  on  the  known  and  established 
practice  in  tbe  profession  in  such  cases,  and 
upon  the  words  of  the  contract. 

Mr.  Justice  Patieeom^  after  considering  the 
point*  and  eouferring  with  the  other  Judges, 
decided  that  the  draft  Moiiged  to  S.  H., 
Mid  not  to  Mr.  F.'s  solicitorB,who  had  prepared 
it.— Dec.  1836. 

It  should  be  added,  that  S.  H.,  having 
establbhed  his  claim  to  the  draft,  has  aince 
l^iveo  it  np  to  the  grantor's  solicitor* 
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DOWBR — UMXTATXONS. 

To  the  Editor  <^the  Legal  OUerver. 
Sir, 

Your  correspondent  Y.W.  W.,  p.  350,  after, 
amongst  other  things,  premising  that  the  neir 
sutnte  (for  the  amendment  of  the  Laws  relating 
to  Dower)  does  not  extend  to  a  widow  married 
tiefore  January  1,  1834,  says,  that  the  seconld 
section  *'must  undoubtedly  comprehend  the 
interest  of  the  husband,  under  the  usual  limU 
tations  to  himvelf  and  trustee,  and  entitles  tbe 
widffw  married  on  or  before  that  period,  to  her 
dower  out  of  the  same." 

l^tfaout  further  noticing  this  very  evident 
contradiction.  I  would  beg  to  inqidre,  whether 
by  virtue  of  the  14th  section,  this  act  does  not 
leave  untouched  the  dower  or  right  to  dower 
of  vomen  married  on  or  before  the  1st  day  of 
JaoMHiy  1834  ?  Whether  it  is  not  clear  that 
these  cannot  be  endowed  out  of  equitable 
estates  ?  And  whether,  therefore,  the  old  Fi- 
itailations  to  bar  dower  are  not  still  "  a  good 
estoppel  for  widows  of  aU  sorts  and  sizes'' 
who  were  so  married  ? 

I  could  cite  many  dicta  In  support  of  my 
opinion ;  but  the  following  passage  from 
Cnuae^s  Digest,  by  White,  title  Dower,  vol.  1, 
p.  158,  note,  shall  suffice.  "  The  observations 
in  tbe  preceding  sections,  on  the  legal  seisin 
of  the  husband,  now  only  apply  to  the  hus- 
bands of  women'  married  before  or  on  the 
1st  day  of  January  1834 ;  for  by  the  late  stat. 
3  &  4  W.  4,  c.  105,  s.  2,  3,  widows  married 
since  that  day  are  entitled  to  dower  out  of 
equMible  estates."  Hence  it  must  be  inferred, 
thaeividows  married  on  or  before  that  day  are 
not  so  entitled. 

Your  correspondent  also  says,  that  he  con- 
siders "  that  part,  at  least,  of  the  profession, 
aipBt-fault  as  to  tbe  mode  by  which  a  widow 
who  married  on  or  before  the  1st  of  Jannstry 
1834,  can  be  divested  of  her  dower.*'  This  is 
a  compliment  to  the  profession  that  1  do  not 
believe  it  deserves.  J.  P.  T.- 


Mr. Editor, 

I  was  much  surprised  on  reading,  in  your 
number  of  the  Sth  March,  the  letter  of  yuur 
correspondent  Y.  N.  N.,  on  the  subject  of 
limitations  to  bar  the  ddwer  of  women  married 
before  the  1st  of  January  1834.  FVom  his 
prcafaearf  -statement,  that  **  a  part,  at  least,  of 
the*  profession  were  at  fault"  on  the  subject, 
I  did  not  expect  to  find  him  among  the  nnm- 
lier,  hntwhidi,  with  all  deference,  I  submit 
he  is. 

He  says,  '*  that  the  usual  limltatioos  (ex- 
cept  of  a  joint  estate)  to  a  purchaser  and  tms. 
tee  (even  ingrafted,  tM  they  aometimes  afe, 
with  a  sprig  of  the  new  dedaration,  decidedly 
useless  in  Siis  respect,  as  the  new  statute  does 
not  extend  to  a  widow  married  h^fhre  that 
prri0(Oy  appear  to  be  inadequate  for  the  plir- 
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pose  of  barrinfr  her  dower,  inasmuch  as  it  is 
enacted  by  sect.  2,  that  when  a  husband  shall 
die  beneficially  entitled,  &c. ;"  which  section, 
he  afterwards  says,  *'  if  it  means  anything  at 
all,  it  must  undoubtedly  comprehend  the  in- 
terest of  the  husband  under  the  usual  limita- 
tions Cwith  the  above  exception)  to  himself 
and  trustee,  and  entitles  the  widow,  married 
on  or  before  that  period,  to  her  dower  out  of 

.  the  same,  but  not  out  of  the  interest  under  a 
joint  estate."  Why,  Mr.  £ditor,  what  an  evi- 
dent contradiction  is  here  !     Your  correspon- 

.  dent,  in  one  line,  states  that  the  act  duet  not 
extend  to  the  dower  of  teidoies  mnrrled  before 
the  lit  of  January  1834,  and  in  the  next, 
auotes  the  second  section  ol  the  same  act,  to 
snew  that  it  renders  them  dowable  out  of  such 
an  estate  as  a  purchaser  acquires^  under  the 

■  old  form  of  limitation  ! 

The  addition  of  a  "  8prifi[  of  the  new  decla- 
ration" to  the  old  Torm  of  limitation,  seems 
particularly  to  excite  your  correspondent's 
contempt,  as  he  says  it  is  "  decidedly  useless 
in  this  respect."  Who  that  reads  and  under- 
stands the  last  section  of  the  new  act  could 
suppose  it  was  otherwise  ?  If  it  were  effectual, 
there  would,  be  no  occasion  for  the  previous 
limitations.    But  it  is  not  inserted  with  the 

.  slightest  expectation  that  it  will  affect  the 
dower  of  such  widows.  The  reason  of  its  in- 
sertion is,  to  meet  the  event  of  the  purchaser's 
wife,  at  the  time  of  the  purchase,  dying,  and 
his  marrying  again,  in  which  case  this  *'  sprig 
of  a  declaration"  would  prevent  the  after  taken 

,  wife  being  dowable  out  of  the  purchased^pre- 
mises. 

To  conclude :  the  right  of  widows,  married 
on  or  before  the  1st  of  January  1834,  is  not 
effected  bv  the  new  act.  The  old  fonn^f  li- 
mitation has,  therefore,  with  respect  to  them, 
the  same  operation  as  it  formerly  had  nith  re- 
spect to  all  widows.  And  the  declaration  will 
have  the  saine  effect  as  to  a  woman  whom  the 
purchaser  may  marry  subsequently  to  the  pur- 
chase, and  leave  surviving. 

Mr.  Barton's  form  is,  I  have  no  doubt,  quite 
effectual ;  but,  I  submit,  not  more  so  than  the 
form  so  much  despised  by  your  correspondent. 

J.T. 


DOWER. — LIMITAT1ON0. 

To  the  Statement  at  p.  350, 1  beg  to  add  the 
following : 

All  other  estates  conveyed,  at  any  time,  to 
the  husband  in  fee,  or  b^  means  of  any  uses, 
trusts,  or  limitations  to  him  and  a  trustee  for 
his  benefit,  may  be  discharged  from  the'dower 
of  the  widow,  married  after  January  Iji/,  1834, 
by  the  new  declaration,  when  introduced  in 
the  same  conveyance,  or  the  4th  section,  by 
the  husband  absolutely  disposing  of  his  land  in 
his  lifetime,  or  by  his  will ;  if,  however,  such 
declaration  or  disposition  shsdl  not  have  been 
adopted,  then  the  premises  can  only  be  re- 
leased by  the  widow  herself,  in  pursuance  of 
the  power  contained  in  the  Act  for  the  Aboli- 
tion of  Fines  and  Recoveries,  &c. ;  should  she 
refuse  her  consent  to  release,  then,  when  the 


husband  shall  die,  the  widow  will  be  entitled 
under  the  2d  section  to  her  dower  ont  of  sacli 
estates. 

The  Equity  of  Redemption — AVhere  a  con- 
veyance is  made  to  a  mortpgee,  at  any  time, 
and  in  the  proviso  it  is  stimulated  that' on  re- 
payment of  principal  and  interest  the  mort- 
gagee shall  reconvey  the  premises  to  the 
mortgagor,  his  heirs  and  assigns  for  ever,  or 
in  any  manner  to  the  mortgagor  and  a  trustee 
fur  the  benefit  of  the  former,  other  than 
through  the  medium  of  a  joint  estate,  the 
widow,  married  on  or  before  that  day^  will  be 
entitled  to  dower  out  of  the  same,  for  the 
14th  section  saves  the  rights  of  such  widow  to 
dower  out  of  all  her  husband's  property  at 
any  time  acquired ;  and  therefore  she  cannot 
be  divested  of  it,  but  by  releasing  the  premises 
herself  in  pursuance  of  the  power  before 
alluded  to.  With  respect  to  the  widow,  mar- 
ried after  that  day,  her  dower  out  of  any  eaait- 
able  estate  or  interest  may  be  annihUatea  by 
this  declaration  when  introduced  in  the  con- 
veyance by  which  the  estate  or  interest  was 
created,  or  b^  the  4  th  section ;  if,  however, 
such  declaration  or  disposition  shall  not  have 
been  adopted,  then  the  premises  can  only  be 
released  by  the  widow  herself,  in  pursuance  of 
the  same  power ;  should  she  refuse  her  con- 
sent to  release,  then,  when  the.  husband  shall 
die,  she  will  be  entitled  to  dower  out  of  the 
same.  Y.  N.  N. 


USAGES  OF  THE  PROFESSION. 


PLACE  OF  PRODUCING  DEEDS. 

Estates  are  sold  by  auction,  in  Warwick- 
shire,  under  conditions  of  sale  which  do  not 
contain  any  stipulation  as  to  the  place  where 
the  deeds  will  be  produced  for  examination. 

The  title  deeds  are  in  the  hands  of  the 
vendor's  solicitor,  who  resides  in  the  town 
where  the  auction  was  held,  which  town  is 
only  a  short  distance  from  the  property. 

Ihe  purchaiter's  solicitors,  who  reside  in 
London,  require  that  the  vendor's  solicitor 
shall  send  the  deeds  to  his  agent  in  town  for 
examination,  or  pay  the  expense  of  the 
journey  of  a  clerk  into  the  country  to  examine 
the  deeds ;  but  the  vendor's  solicitor  objects^ 
to  'do  the  former,  unless  he  is  indemnified 
a;(ainst  any  luss;  and  insists  that  he  cannot  be 
required  to  pay  the  expense  of  the  journey,  in 
support  of  which  he  refers  to  1  Suit.  Yen.  and 
Pur.  p.  449. 

If  you  or  any  of  your  readers  can  inform  ns 
what  is  the  practice  of  the  profession  in  such 
cases  as  these,  it  might  be  useful  both  to  us 
and  others.  A.  B.  &  Co. 
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SUPERIOR  COURTS. 


WitZ'C^KUtUat'ft  Caurt. 

MAIIUB]>  WOMAN. — ^ANTICIPATION  CI*AD8B.   * 

CircntMtttncei  under  which  the  anticipation 
clnuge  in  a  will  does  n»t  prevent  a  charge 
by  husband  and  wife. 

In  this  case,  a  testator  had  bequeathed  to  a 
womau,  unmarried  at  the  date  of  his  will,  an 
annuity  of  200/.  a  year,  for  her  sole  use,  free 
from  the  control  of  any  husband  she  mi^ht 
marry ;  and  had  declared  that  her  receipt 
alone,  or  that  of  any  person  she  might  ao- 
point»  but  not  by  way  of  anticipation,  should 
be  a  good  discharj^e  for  the  dividends.  After 
the  testator's  (ieath,  the  leofatee  married  with- 
out  a  settlement,  and  joined  with  her  husband 
in  charginsr  the  annuity  thus  bequeathed  to 
her  with  the  payment  of  sixty  pounds  a  year 
to  the  olaintitf.  A  demurrer  was  now  put  in 
on  her  oebalf;  and  the  question  was,  whether 
the  charge  was  valid. 

Mr.  E.  •/.  Llopd  appeared  for  the  married 
woman;  Mr.  Chandlese  for  the  plaintiff;  and 
Mr.  Prttter  for  the  trustees. 

The  Cwri  held,  that  the  grant  to  the  plain- 
tiff was  valid. 

•/♦Aflwn  V.  Fr«r/A,  Mar.  2, 1836.    V.  C. 


pulsive,  if  calculated  to  promote  the  interest 
of  the  public.  The  Court  was  evidently  in- 
tended for  the  benefit  of  the  public,  whose 
privileges  must  not  be  curtailed.  The  disuse 
of  Courts  of  the  description  in  question  com- 
pelled  the  establishment  of  other  new  modes 
of  recovering  debts,  which  were  not  so  well 
known  in  the  ancient  constitution. 

Paiteion,  J.  sud  that  he  bad  no  discretion 
on  the  subject.  The  Court  was  granted  by 
charter,  and  must  be  kept  up.  The  plea  of 
want  of  funds  could  have  no  effect,  and  uO 
distinction  could  be  made  between  fifty-two 
and  two  bundled  years. 

Rule  absolute. — Res.  v.  T%e  Mayor  and  Citr-^ 
poration  of  fFelU,  H.  T.  1836.    K.  B.  P.  C. 


HCns'tf  SUnc^  ^rxctitt  Court 

COURT  FOR  THE  RBCOTERT  OF  SMALL 
1>EBT8.  —  CHARTER. —  DISUSE.  —  HANOA- 
MU8. — WANT  OF  FUNDS. — 

A'  Court  for  the  recovery  qf  small  debts 
having  been  granted  bp  charier,  it  is  no 
answer  to  a  rule  nisi /or  a  mandamus  com^ 
manding  the  holding  of  the  Courts  that  it 
had  not  been  held  for  200  pears,  or  that 
there  are  no  funds  to  support  it, 

A  rule  nisi  for  a  mandamus  directed  to  the 
Mayor  and  Corporation  of  ff^ells  had  been 
obtained,  to  which. 

Cause  was  now  shewn.  It  appeared  that 
the  mandamus  desired  to  be  obtained,  called 
on  the  persons  in  question  to  hold  a  certain 
Court  for  the  trial  of  causes  for  the  recovery 
of  limited  amounts,  within  the  precincts  of 
the  corporation. 

la  answer  to  the  rule,  affidavits  were  now 
produced,  in  which  it  was  sworn  that  the 
Court  had  not  been  held  for  upwards  of  200 
years,  and  that  there  were  no  fiinds  which 
could  be  need  to  pay  its  expences.  Under  these 
circumstances,  as  well  as  that  no  one  could 
now  know  the  practice  of  the  Court,  it  was 
tfobmitted  the  rule  could  not  be  made  absolute 

In  support  of  the  rule  a  case  was  cited, 
where  futer  a  lapse  of  52  years  the  holding  of 
a  Court  under  a  charter,  the  language  of  which 
was  permissive,  was  compelled  under  a  man- 
damus. The  Court  there  said  that  the  words 
in  an  act  of  parliament,  notwithstanding  their 
only  being  permissive,  must  be  deemed  com 


plaintiff's  PERBMPTORT  UNDERTAKING  TO 
TRY  DEFAULTS. — ENLARGEUENT  OF  UNDER- 
TAKING.— COSTS   OF  LAST  DEFAULT. 

J^e  Court  will  mahe  the  payment  of  the 
:    costs  of  the  last  default  of  plaintiff  in  pro- 

ceeding  to  trials  pursuant  to  his  peremp- 
<•/    tory  undertaking,  a  condition  precedent  to 

the  drawing  up  of  a  rule  fur  an  enlarge^ 

mentof  his  undertaking, 

A  rule  nisi  had  been  obtained  for  enlarging 
a  peremptory  undertaking,  against  which  cause 
was  now  shewn. 

No  objection  was  offered  to  the  enlargement, 
but  it  was  desired  that  a  condition  precedent 
that  the  costs  of  the  last  default  should  be 
paid  before  the  rule  was  drawn  up,  should  be 
engrafted  on  the  rule.  Several  defaults  had 
been  made,  and  the  defendant  was  much 
injured  in  consequence. 

Patteson,  J.  referred  to  the  rule  of  Court, 
whereby  it  was  provided  that  the  Court,  on 
discharging  a  rule  nisi  for  judgment  as  in 
caseof  a  nonsuit,  might  direct  the  plaintiff  to 
pay  the  costs  of  not  proceeding  to  trial,^  but 
that  payment  should  not  be  made  a  condition 
to  the  discharge  of  the  rule.  If  the  present 
application  were  granted,  it  would  be  directly 
in  opposition  to  the  terms  of  this  regulation. 

It  was  urged,  that  the  rule  alluded  to  did 
not  apply  to  the  present  case,  but  to  cases 
only  where  the  application  was  for  judgment 
as  in  case  of  a  nonsuit.  Here  there  had  been 
three  defoults,  and  besides,  the  application  ivas 
made  by  the  plaintiff,  who  was  himself  asking 
a  favor.  It  was  the  practice  of  the  Court  of 
Exchequer,  in|applications  after  the  first  default, 
to  make  the  payment  of  costs  a  condition  pre- 
cedent on  the  part  of  the  pluntiff. 

Cur.  adv.  vult. 
Patteson,  J.  said  he  had  enquired  and  found 
the  statement  with  regard  to  the  practice  of 
the  Court  of  Exchequer,  to  be  correct.  The 
present  case  appeared  one  in  which  that  prac- 
tice might  be  carried  into  effect  in  this  Court 
sdso.  The  rule  therefore  should  be  made  ab- 
solute, on  payment  of  costs  of  the  last  default. 
Rule  absolute — Dennehaye,  v.  Richardson, 
H.  T.  1836.    K,  B.  P.  C. 


988 


Smperior  Cimrt^s  SSfig*9  Bmich  Praelicf  Cwri., 


ASaUMPSIT. —  PLEA«   {iON-ASeUM  P81T.  —  91A- 
TUTABLB  ORJECTION. — ftPKCJAL  PL^A. 

TTie  Court  wlU  permit  the  drfkndant  to  pUiid 
specially,  trhfre  it  shall  appear  dou6i/Ul 
that  a  statutable  objection  can  Ife  taken 
under  the  plea  of  non-assumpsit. 

Cause  was  shewn  against  a  rnk  a iii,  which 
had  been  obtained,  for  addu^f  a  plea  of  no 
contract  in  writin^^,  to  that  of  nan^ssumpsit. 

Jt  was  an  action  for  the  non-delivery  of 
certain  floods  within  a  year.  The  plea  of  ntm^ 
mssampsU  had  been  pleaded ;  but  the  second 
plea  was  afterwards  desired  to  be  added,  and 
an  application  to  obtain  leave  to  do  >o  j|^as 
made  at  chambers.  The  Judge,  ho\ycrery  re- 
ferred  the  parties  ^to  the  Court ;  and  in  Mi- 
chaelmas  term  the  present  rule  was  obtained. 
It  was  now  contended,  that  the  application 
came  too  late;  and  a  case  was  dted,  where 
the  Court  refused  to  allow  a  plea  of  the  Sta- 
tute of  Limitations  to  be  pleaded,  in  addition 
to  that  of  the  general  issue,  because  it  appW- 
ed  that  the  plea  did  not  further  the  ends  of 
justice.  ^  In  the  present  case,  a  similar  arfip- 
ment  mi^ht  be  urged  ;  for  the  plea  sougbrto 
be  plefided  could  not  be  considered  as  tending 
to  that  end. 

In  support  of  th6  rule,  it  was  contended, 
that  the  plea  was  rendered  necessary  bv  the 
Sutute  of  Frauds.  No  objection  could  be 
differed  on  the  ground  of  the  application  hav- 
ing licen  delayed  (  for  that  delu^  arose  hi  c*on- 
aeqnence  of  an  intimation  havmg  been  given 
by  the  Court  of  Exchequer,  since  the  at^pli- 
cation  at  chambers,  that  the  objection  that  the 
contract  was  not  in  writing,  could  not  be  taken 
under  the  plea  of  non-assumpsit.  If  the  ob- 
jection could  have  been  taken  under  tiiat  pka, 
Che  defendant  had  no  desire  whatever  to  add 
the  plea  now  prayed ;  but  he  was  compelled  to 
apply,  in  consequence  of  the  suggestion  of  the 
Court. 

PaUesan,  J.  said  that  the  plea  mtghf:)^ 
added*  The  only  object  was.  to  secure  tbt 
opportunity  of  taking  advantage  of  the  Statute 
of  Frauds.  Tlie  rule  must  therefore  be  abso- 
lute, the  costs  to  be  costs  in  the  cause. 

Rule  ab8olute.--^iffiM  v.  Dison,  H.  T.  1836, 
K.B.P.a 


fWOURITT  FOR  C09T8  ALBSAPT  llfCURIUKD,*-'' 
EUI.9  ni81  FOB  NBWTBJAI«.-*SBCt7R|TT  FQH 
FUTORB  COSTS. 

^  pklntijf  wiU  not  Ae  eompeUed  m  gho  se^ 
curitff/or  costs  alpeadp  incurred,  n^4nH 
the  Cottfi  order  securilp  for  coits  teiiich 
majf  be  incurred,  to  he  fp$)em,  when  a'Htle^ 
nisi /or  anew  tritd  of  the  cause  Mas  itesn 
granted,  but  not  disposed  sf. 

This  was  an  application  for  a  nUe  to  shew 
cause  why  the  plamtiffAhoiUd  not  give  security  ^ 
for  costs,  and  why  the  defendant  should  no(t 
t>e  at  liberty  to  sign  final  Judgment,  and  issu^ 
execution  thereon  for  his  costs,  notwitlistand- 
ing  a  rule  uisi,  which  liadtieen  obtained  by  the 
plaintiff  for  a  •new  trial. 


It  appeared,  that  It  was  an  action  for  tres- 
pass, and  on  the  trial  of  the  cause,  a  verdict 
was  ^ven  for  the  defendant.  The  plaintiff, 
who  it  was  sworn  was  insolvent,  subsequently 
left  this  country,  and  proceeded  to  France ; 
but  afterwards,  a  role  nisi  was  obtained  for  a 
new  trial.  The  cause  was  now  in  the  new  trial 
paper ;  and  it  was  now  urged,  that  unless  the 
present  rule  was  panted,  the  defendant  would 
suffer  very  great  inconvenience. 

Patteton,  J.  said,  that  the  costs  having  al- 
ready been  incurred.  It  was  evident  that  the 
rule  could  not  be  granted  with  regard  to 
them. 

It  .was  then  ur^ed,  that  security  for  future 
costs  should  be  given. 

Piitteson,  J.  said,  that  he  recollected  no 
instance  where  such  an  application  had  be^ 
granted.  The  Cciurt  having  expressed  a 
doubt  as  to  the  propriety  of  the  verdict,  bv 
granting  a  rule  for  a  new  trial,  the  plaintiff 
ought  to  have  every  benefit  arising  fVom  that 
doubt.  But  if  this  application  were  granted, 
tlie  only  means  of  enforcing  its  object  would 
be,  by  ordej-in|(  final  judgment  to  be  entered 
up.    Tlte  motion  could  not  be  granted. 

Rule  refused. — Oxenden  v.  Cropper,  H.  T* 
IIJ36.    K.  B.P.  C. 

DBPOStr  op  PBEPS  WITH  ATTORNBr.^-^BAKK- 
BUPT. — DBLIVBRT  OF  OBBDS  BY  ASSIO«> 
NEBS. — SUMMART  JURISDICTION  OF  COilBT 
OVBR  A8SIGNKB8. 

The  bottrt  has  no  power  to  interfere  summa- 
rily, to  compel  the  dHieery  of  deeds,  wfdck 
httd  been  depustted  in  the  hrnds'  of  am 
attorney,  irAu  had  since  become  ^bankrupt, 
by  his  assignees. 

This  was  an  application  for  a  nilfs  to  shew 
cause  why  certain  deeds  which  have  been  de- 
posited in  the  hands  of  an  attorney,  who  had 
liecome  bankrupt,  should  not  be'  delivered 
up  by  his  assignees.  The  applicant  was  a  cli- 
ent of  tlie  attorney,  and  deposited  the  deeds, 
which  were  of  great  importance,  in  bis.»baods 
He  was  now  desirous  of  raising  some  money 
but  for  want  of  the  deeds  he  wa9  unal)le  to  do 
so«  This  was  believed  to' be  the  first  applica* 
tion  of  tb<i  kind  t  but  it  was  submiUed.  that 
although  tjie  Court  had  no  power  over  U|e 
a9signee9^  who  were  not  officers  of  the  Court, 
yet  if  the  deeds  still  remained  in  the  possession 
of  the  attorney,  the  Court  would  immediatelT 
compel  their  reatoratipn.  The  assignees,  how* 
ever,  had  no  greater  right  to  the  deeds  than 
the  attorney,  apd  it  would  appear  but  neason- 
able  that  they  ^hoiiU)  be  under  the  same  die* 
gne  o£  liibiuty  ,as  be.  If  the  deeds  were  Hill 
detaiujL'd,  the  only  means  of  rccoveriiig  thepi 
would  be^  by  action,  and  that  »'ould  be  of  t£ie 
most  seripu^  consequence  ^  injury  tp  tlie 
applicant. 

Cur.  adv.  vuli» 

Coleridge,  J.  said,  that  the  Court  had  do 
authority  to  iauurfere  summarily  against  the 
assi^^nees. 

Rule  refused,— ^ar  parte  Jtiut,  H.  T.  1836. 
K.B.P.C.  ^ 
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Krt«  Of  couht,  1796,— PAYtasirr  of  cosTft 

ON  DI8CHXRGS  OP  RULB. — IltltlEGULAllirr. 
—  DISCHAROB  OP  GBNBRAL  RirLBS.  — 
COSTS. 

W#p  mie  of  Court  of  1796,  u*Uh  r^gttrd  io 
the  pttpment  of  eotti  ok  the  ditchatge  of 
ruiei,  mored  with  eoHs,  nppUeM  io  cases  of 
irreguturitjf  only,  fn  all  other  cases ^  even 
though  moved  wi/h  costs,  if  the  rules  are 
discharged  generallp^  wriihfiUt  the  easts 
htring  mentioned,  nu  costs  wilt  be  allowed, 

A  motion  was  mide  for  a  rule  to  thew  camse 
why  an  attorney  should  not  he  excused  ^m 
the  (layment  of  costs,  nnder  the  circomstuiees 
below  described. 

It  aopeared  that  a  mle  had  been  obtuned 
hi  the  last  term  to  «tay  proceeding,  on  the 
Ipround  that  tlie  attomev  was  not  authorised 
by  the  client  to  proceed.  The  rule  was  ob-' 
tnined  with  costs,  bnt  the  Court,  on  discharg-' 
iiifi^  it,  ^d  nothincr  about  the  costs,  so  ht  as 
the  applicant  could  recollect.  The  counsel  on 
the  other  side,  bo^v«yer,  had  indorsed  his  brief, 
**  Rale  disicharf^ed,  with  costs ;"  and  enquiry 
being  ooade,  it  appeared  that  the  Chief  Justice 
had  said,  on  an  application  lieinfr  made  by  the 
opposite  piirty  for  the  costs,  "  Need  yon  say 
nnv^inif  about  them?"  It  was  now  submit- 
lefl  that  thk  obserration  must  he  construed  to 
nMan  that  the  rule  should  be  discharged  with- 
•«t  costs.  The  practice  was,  it  was  contend, 
ed,  that  where  a  rule  was  dischai|;ed  without 
anv  specific  directions  as  to  coats,  it  aaust  be 
held  to  be  discharged  without  costs.  The 
case  was  hot  one  founded  on  an  alleged  irre- 
gnlarity,  and  did  not,  therefore,  come  within 
tliemeaainr  of  the  rule  of  Court  of  Mii-hael- 
mas  Term,  1 796.  By  that  rule  it  was  provided, 
than  in  sXi  cases  where  a  rule  was  oMained  -to 
set  aside  proceedings  for  an  irrefnrinrity,  with 
costs,  and  was  afterwards  discharged  without 
anjr  mention  being  made^f  the  cnsts,  it  must 
be  held  to  be  diseharged  with  costs.  The  case 
not  coming  within  this  rule,  must  therefore 
be  made  subject  to  the  general  practice  of  the 
C>»urt. 

In  opposition  to  the  application,  the  obser- 
▼ation  made  by  the  Chief  Justice  was  con- 
tended to  mean  that  the  rule  should  be  dis- 
^Imrged  With  costs,  as  it  had  been  obtained 
with  costs ;  and  it  was  urged  that  that  was  the 
feguUd'  practice  of  the  iDourt  In  all  cases. 
The  rule  df  Court  Which  had  been  cited  made 
no  difference  whatever  in  the  present  rule. 

Cur.  adv.tmlt. 

Pattestm^  J.,  sa?d,'th&t  he  had  examined  the 
practice,  and  was  of  opinion' that  the  rale  of 
1796  ap(Aifed  only  to  cases  of  irregularity. 
He  also  thought  that  in  all  cases,  except  where 
motions  w^e  made  for  irregularity,  and  that 
the  rule  n^/ 'was  obtained  with  covts,  and  was 
discharged  generally,  the  successful  party  tras 
not  entitled  to  costs,  and  the  Court,  in  order 
to  give  co6t«,  intist  ^eciully  order  them.  'IHie 
f>resent  rule  was  drawn  up  as  **  discharged 
with  costs,"  and  the  question  was,  whetncr' 
the  Coon  would  now  interfere  to  disturb  the 
rule.    If  the  Court  did  not  intend  to  gire  the 


costs,  U  might  Interfere  i  bttt  If,  on  the  whole 
case  being  viewed,  it  appeared  that  the  costs 
should  have  been  allowed^  they  miffht  be 
given.  The  present  costs  ought  to  be  allowed. 
Rule  accordingly.— Z>rJii^v-PaiCo<^  H.T. 
1836.    R.B,P.<3, 


BULB  BNI.ABGBD.— CAUSB  BHBWN.— PXRIOD 
OF  riUVG  APFIDAVITS. — SJEYXNTBINTU 
SECTION  or  UNIPOUMITT  OF  PB0CXS8  ACT 
APPMCADLS  TO  SSEVlCSiUIXtB  AS  WBLL  A8 
BAILABUI  PaOCESS. 

Jjgidumts  to  he  prmtuted  in  shewing  emu0 

'*  against  m  emtarged  rute,  mustheJUed 
^e9en  days  before  thcanmrneneement  iftisB 
term  im  which  cnmse  is  to  be  shesen, 

Serwoeahte,  ns  well  as  haOabte  proeees^  is  UK> 
eluded  within  the  provisions  c/the  \7th  #esw 
tiatt  (jTthe  Uni/ormit^  ^Proems  Act,  re^ 

Iferring  to  the  issue  of  writs  in  the  name  tjf 
''"^'  an  attornry,  withamt-his  privity. 

A  rule  had  been  ol>tamcd,  which  had  been 
ejilm-ged  from  the  former  term,  and  against 
which,  cause  was  now  shewn.  3ume  affidavits 
were  produced,  which,  however,  were  objected 
to,  on  the  ground  that  they  had  not  been  filed 
seven  days  befi>re  the  term,  .in  accordance 
withR.M.36G.3. 

A  case  was  cited  in  support  of  thb  objec- 
tion, where  the  Court  had  decided,  that  si. 
tlmogh  a  oontnry  practice  had  existed,,  the 
rule,  most  he  strictly  complied  with,  unless  it 
appeared  that  the  parties  were  jprevesited  from 
filing  the  affidavits  from  some  inevitable  acci- 
dent, in  tjiic  present  case  no  such  cause  ax- 
ittei,  to  prevent  the  iQing  ofthe^affidavits.  « 
..J^atteson,  J,  said,  that  the  decision  in  the 
case  cited  was  one  of  the  full  CourL  and  must 
be  strictly  confunmed  to.  The  affidavits  oouldi 
not  be  useo. 

..Cajuse  was  then  shewn  on  the  affidavits  winch 
had  been  produced  in  support  of  the  rule.  It  ap« 
pearefi  tliat  the  plaintiff  In  the  action  had  em* 
ployed  A  person,  who  was  not  an  attorney,  and  a 
wnt  hiid  betti  sued  out  by'him.  on  which  an  attor- 
ney's name  was  indorsed ;  but  tlie  person  gave 
Us  own  address.  Inouiries  were  made  of  the  at- 
torn^ j  huthe  denieq  any  knowledge  of  the  pro- 
ceedis^,  «nd  that  the  writ  had  been  issued 
with  his -pscmisbion  or^tprivity.  The  present. 
r4ile  was  in  consequence  obtained,  either  to 
stay  proceedings,  or  to  set  aside  the  writ.  The 
grpoods  of  tkie  implication  were,  that  the  writ 
was^.su<^l  put  without  the  knowledge  of  the 
attorn ey,,Aad  that  it  did  not  hear  lus  proper 
la^ress. 

'  }n  8U|ipoft  of  the  rule,  the  17th  section  of 
the  Uniformity  of 'iPrucess  Act  was  alluded  to, 
'whereby,  it  was  urged,  the  £rst  point  was  cre- 
ated an  irregularity ;  and  the  b!tb  section  of 
the  sbme  act  was  also  pointed  out^  by  which 
every  writ  sued  out  was '  required  to  l>e  in- 
^dorsed  with  the 'name  and  place  of  abode  of 
•the  attorney  actuuUy  suinji^  out  the  same. 

Patirson,  J.  said,  that  he  entertained  a'^doubt 
whether  the  17th  section  of  the  net  applied  to 
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serviceaWe  process.  In  its  provisions,  it  only ' 
empowered  the  Judge  to  dischurge  any  de- 
fendant who  had  been  arrested,  out  of  custo- 
dy,  if  the  attorney  in  whose  name  the  writ  was 
issued  denied  any  knowledge  of  the  proceed- 
lugJ  Seiviceable  process,  it  would  be  found, 
wa8  not  inentionea. 

In  support  of  the  rule,  a  rule  of  court  was 
then  pointed  out,  by  which  it  was  provided, 
that  it  any  attorney  in  whose  name  a  writ  had 
been  sued  out,  should  deny  that  it  was  issued 
with  his  authority,  the  Court  might  immediately 
stay  all  proceedings  on  the  same. 

Patieton,  J.  said,  that  the  rule  cited  must 
be  considered  to  be  explanatory  of  the  act« 
and  the  present  rule  must  be  made  absoUite, 
with  costs.  The  plaintiff  had  no  cause  to 
complsdn,  as  it  was  through  his  own  mis- 
conduct, in  employing  a  person  who  was  not 
an  attorney,  that  he  had  brought  the  mischief 
on  himself. 

Rule  absolute.— (?i^ii  v.  Ctirr,  H.  T.  1836. 
K.  B.  P.  C.  yi 

4^t^tfiutx  of  9UAtf. 

ATTACHMENT  ACAIN8T  BHBRIFF.-7RBNDSR 
OF  OBFSMDANT  INSTEAD  OF  JUSTIFICATION 
OF  BAIL. —  PAYMENT  OF  COSTS. 

If  a  defendtmi  is  rendered  instead  of  bail  being 
justified,  it  is  sufficient  in  setting  aside pro^ 
ceedings  against  the  sh  eriff;  but  a  JuJg  si's 
order,  having  been  obtained  far  time  tojus* 
ti/jf  bail,  and  the  defendant  having  been  rep' 
dered  instead,  an  attachment  afterwards  ob- 
tained dould  only  be  set  aside  an  payment 
of  costs. 

Cause  was  shewn  a^inst  a  rule  which  had 
been  olitained  for  setting  aside  an  attachment 
against  the  sheriff,  for  neglecting  to  bring  '#ii 
the  body ;  and  it  was  submitted,  that  no  rule 
for  the  allowance  of  bail  had  been  obtained. 
A  case  was  poinVed  out,  where  a  sheriff  having 
been  required  to  bring  in  the  body  during  va- 
cation, bat  neglected  to  do  so,  but  the  defendant 
having  rendered  before  an  attachment  could 
issue,  it  was  held,  that  the  contempt  still  ex- 
isted, and  the  defendant  was  still  liable  to  an 
attachment. 

In  support  of  the  rule  it  was  shewn,  that  the 
rule  to  bring  in  the  body  was  obtained  on  the 
14th  of  November,  but  expired  on  the  17th  ; 
on  the  16Th,  however,  a  Judge's  order  was  ob- 
tained for  time  to  justify  bail,  and  before  that 
time  had  expired,  the  defendant  was  rendered, 
and  notice  given.  It  was  not  until  afterwards 
that  the  attachment  was  issued.  It  was  orgcd, 
that  the  rendering  of  the  defendant  was  equi- 
valent to  justifying  bul. 

Lord  Abinger,  C.  B.  said,  that  if  the  appli- 
cation  had  been  for  time  to  render,  instead  of 
to  justify  bail,  it  was  probable  it  would  not 
have  been  granted.  The  rule  could  only  be 
made  absolute  on  payment  of  costs. 

Rule  accordingly. — Rcm  v.  the  Sheriff  of 
Middlese^p,  in  the  cause  of  Spicer  v.  Pearee, 
ft.  T.  1836.    Bxchcq. 


ATTACHMENT  FOB  NONPAYMENT  OF  COBTS. 
PURSUANT  TO  ALLOCATUR. —  DBFKNOANT 
ATTORNEY. —  PERSONAL  SERVICE. —  BULB 
NISI. 

Strict  personal  service  of  an  allocatar,  rule 

and  copy,  on  a  defendant  attorney,  will  be 

dispensed  with,  if  it  shall  appear  evident 

that  they  have  come  to  bin  knowledge ;  and 

a  rule   nisi  for  an  attachment  will  be 

granted. 

This  was  an  application  for  a  rule  nisi  for  an 

attachment  against  an  attorney  for  nonpayment 

of  a  sum  of  money,  and  costs,  pursuantto  the 

Master's  allocatur. 

The  defendant,  it  appeared,  was  an  attor- 
ney ;  and  on  the  taxation  of  costs  his  clerk  BiU 
tended.  More  than  one  sixth  was  taken  off* 
and  a  sum  of  money  was  also  ordered  to  be 
refunded.  A  Judge's  order  was  made  for  the 
costs  of  taxation  of  this  sum,  and  before  it  was 
made  a  rule  of  court,  it  was  shewn  to  the  at- 
torney himself,  and  he  refused  to  pay  it.  Soti- 
sequently  the  order  was  made  a  rule  of  coivt» 
and  the  clerk  to  the  attorney  to  whom  the 
money  was  to  be  paid,  called  at  the  defend. 
ant's  office,  and  there  saw  the  clerk  who  had  al» 
tended  the  taxation.  He  told  kum  that  he  casae 
for  the  money  due  on  the  aUoeatmr,9ad^xn!sbh> 
formed  that  the  money  would  be  paid.  He  after- 
wards agam  called,  and  left  a  copy  of  the  role  far 
the  defendant,  deroanding  the  money  doe,  aad 
shewuig  the  original  rule.  Repeated  calb 
were  subsequently  made ;  but  the  defendant 
could  not  be  met  with  to  be  served  personally. 
The  question  now  was,  whether  a  rule  nisi  far 
an  attachment  should  issue*  as  it  was  ckar  the 
defendant  knew  that  the  rule  had  been  ore- 
seoted  at  his  office,  and  that  the  demand  had 
been  made. 

Gurney,  B.  thought  a  rule  nisi  should  is 
service  to  be  at  the  office  of  the  defendant. 
Role  accordingly. 

The  rule  was  subsequently  made  absolute* 
no  cause  being  shewn.  Res  v.  Dignam,  U. 
T.iase.    Excheq. 

JUDG&IENT  AS  IN  CA8B  OF  A  NONSUIT. — ^DIS- 
CHARGE OF  RULE. — COSTS  OF  l>AY. — PROOF 
OF  COSTS  INCURRED. 

In  order  to  obtain  the  costs  of  the  day  upon  a 

rule  for  judgment  as  in  case  of  a  nonsmtS 

being  Recharged  on  a  peremptory  under^ 

taking,  it  must  be  shewn  that  some  coUo 

were  incurred. 

In  this  case  a  rule  for  judgment  as  in  case 

of  a  nonsuit  had  been  discharged  on  aperenp- 

tory  undertaking,  and  an  application  was  now 

made  for  the  costs  of  the  day  as  part  of  the 

rule. 

On  the  other  hand,  it  was  shewn  by  affidavity 
that  no  notice  of  trial  had  been  given,  and 
consequently  no  costs  could  have  been  in- 
curred. 

The  Court  said  that  it  must  be  shewn  that 
some  costs  had  been  incurred  before  the  rula 
could  be  granted. 

Rule  refused.— JRoy  v.  Sharp,  H.  T.  183S. 
Excheq. 
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SKRVICS  OF  RULE  NISI  ON  CLBEK  OF  AN  AT- 

TORNBY. —  WHEN  GOOD  SSRTICB. NCM- 

BBR  AND  DATES  OF  APPLiCATJONS. — AT- 
TORKBT  OUT  OF  THE  WAT. 

In  9rder  to  make  service  of  a  rule  on  the  clerk 
of  an  attorney,  calling  on  the  latter  to 
refund  certain  money  uverpald  to  him  Ay 
his  client^  good  service,  it  wiU  be  necessary 
to  shew  the  number  and  dates  of  the  appli- 
cations at  hit  office,  at  well  as  the  reasons 
for  [relieving  that  the  attorney  cannot  be 
personally  served, 

A  rule  had  been  obtained  calling  on  an  aN 
toroey  to  shew  cause  wby  he  should  not  repay 
to  his  client  certain  sums  of  money  which  had 
been  overpaid  to  him  fur  costs,  and  why  be 
should  not  deliver  up  all  papers,  &c.  in  his  posses- 
sion  belonj(ing  to  his  dient.  It  was  now  de- 
sired that  the  rule  might  be  made  absolute. 

It  was  sworn  that  repeated  attempts  had 
been  msde  to  serve  the  attorney  personally, 
and  applications  had  been  made  at  his  office 
to  ascertain  his  residence,  but  without  success. 
His  residence  could  not  be  discovered,  and 
it  was  believed  that  he  kept  out  of  the  way  in 
order  to  avoid  being  served. 

The  Cuuri  granted  a  rule  nisi,  directing  that 
the  affidavits  might  be  amended,  specifying 
the  number  and  dates  of  the  applications  at 
the  attorney's  office,  as  well  as  the  reasons  for 
believing  that  he  was  in  town,  but  kept  out  of 
the  way« 

This  had  now  been  done,  and  it  was  sworn 
that  his  clerk  always  denied  that  he  knew 
where  he  whs  to  be  found,  or  where  he  liyed. 
He  had  been  seen  at  the  residence  of  his  father 
on  a  Sunday,  but  could  not  be  found  .on  any 
other  day. 

^  Rule  granted.— ^iVi/on  v,Dean,K,  T.  1836. 
Excheq. 


NOTES  OF  THE  WEEK, 


LAW  BILLS  IN  PARLIAMENT. 

tt^vdt  flf  ILaxta. 
In  Committee, 
Ecclesiastical  Courts. 
Ecclesiastical  Leases  Regulation. 
Adminiatration    of    Justice  in  West 
Indies. 

Passed. 
Slaves  Compensation. 

BiUs  to  he  brought  in. 

Court  of  Chancery- 
Abolition  of  Arrest. 


Botf^e  of  Catnmomf. 

For  Second  Reading, 
Election  Expenses. 
Registration  of  Voters* 
Dnrham  Common  Pleas. 


In  Committee, 
Tithes  Commutation. 
Municipal  Corporations. 
Prisoners*  Counsel. 
Marriages  in  England. 
Registration  of  Births,  &c. 
Turnpike  Roads  Consolidation. 
Intimidation  of  Voters. 
Final  Register  of  Voters. 
Annual  Indemnity. 

Bills  to  be  brought  in. 

Bribery  Acts  Consolidation, 

Enfranchisement  of  Copyholds. 

"tides  by  Copy  of  Court  Roll. 

Abolishing  Customary  Descent,  and 
commuting  Heriots. 

Boundaries  of  Manors. 

Law  of  Escheat. 

Law  of  libel. 

Registration  of  Aliens. 

Offences  against  the  Person. 

Prosecutions  for  Conspiracy. 

Costs  and  Actions  of  Private  Com- 
panies. 

Consolidation  of  Stamp  Acts. 


KCCLSSIASTICAL  COURTS  BILL. 

This  bill  is  still  waiting  for  the  Special 
Committee.  A  multitude  of  petitions  have 
been  presented  against  it.  It  is  to  be  re- 
gretted that  the  attempt  to  carry  the  prin- 
ciple of  the  bill  too  fiar,  and  to  confer  upon 
the  new  Court  the  jurisdiction  of  a  Court  of 
Equity  over  all  personal  estates,  should 
greatly  delay  the  progress  of  the  measure, 
if  it  does  not  altogether  peril  its  success. 


AliSWERS  TO  QUERIES. 
lafD  at  ^raptxtn  atdr  Canfies«nrliig» 

WILL. — NEW  TRUSTEES. — ADMINISTRATION. 
P.   3C0. 

In  reply  to  T.  S.'s  query,  upon  the  general 
principle  that  "  an  executor  or  administrator 
cannot  assume  the  office  for  part,  and  refuse 
for  part/'  a  doctiine  laid  down  in  many  cases, 
inter  alia  in  Bfdton  &  Cannon,  1  Vent.  271 ; 
Hour  &  fFebster,  Yelv.  103.  Also,  in  the 
docti:4ne  that  an  executor  cannot  assign  his 
offiGe4  and  on  the  principle  that  the  executor 
of  an  executor  of  a  testator,  is  the  executor 
of  the  first  testator,  upon  talcing  out  probate 
for  his  testator ;  it  would  appear  that  Z>.  &  E. 
being  the  proper  parties  to  receive  the  rents, 
&c.,  and  they  having  refused  to  act  under  A.*s 
will,  cannot  be  allowed,  certainly,  to  shift  the 
trust  so  thereby  reposed  in  them  by  the  in- 
tenuediate  executorship,  to  F,  8l  G.,  as  they 
have  done,  lliey  ought  to  have  resumed  in 
toto  the  executorship  of  ^.'s  will.  On  this 
ground  I  think  that  there  is  necessity  for  ad- 
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suit  was  dismissed  at  the  hearing:  Held, 
by  Sir  L.  Shadweli,  Y.  C,  that  B.  was 
entitled  to  a  compensation  out  of  the  fund 
for  the  tithes  of  the  land  situate  in  S,^ 

Where  an  estate  sold  under  a  decree  was 
described  as  of  Aoertaiti  anmml  value,  and 
by  the  conditions  ooa^nsatioa  iVBBto  be 
made  for  any  error  in  the  particulars ;  the 
purcliaser  paid  his  money  into  Court,  was 
let  into  possession,  and  took  a  conveyance. 
After  he  got  into  possession,  he  discovered 
that  the  rent  was  overstated  in  the  par- 
ticulars. Sir  L,  Shadwell,  V.  C.  held,  that 
he  was  entitled  to  a  compensation  out  of 
his  purchase  money.® 

If  an  estate  be  sold  as  in  possession,  the 
purchaser  cannot  be  compelled  to  take  it. 
if  it  is  subject  to  a  lease  for  life,'  or,  "  in- 
deed, any  lease,"  in  Sir  Edmard  Sugden-s 
opinion.ir  • 

There  is  a  recent  case  decided  at  com- 
mon law  on  this  subject,  which  may  be 
also  noticed.  Premises  were  sold  by  auc« 
tion  upon  thifr  condition,  among  others : 
"  If  any  mistake  be  made  in  the  description 
of  the  property,  or  any  othar  error  whatever, 
.  lihaU  appear  in  the  particulars  of  the  estate, 
such  mistake  or  error  shall  not  annul  or 
vitiate  .the  sale,  but  a  compensation  or 
equivalent  shall  be  settled  by  two  referees  or 
their  umpire  (as  the  case  may  be)  which  shall 
be  ^fol,**  The  particulars  of  sale  described 
the  (premises  as  a  leasehold  .public  house,, 
comprising  {^inter  alia)  a  snndl  yard  and 
wash-house,  held  for  a.tenn  of  years  at  the 
rent  of  65/.  It  appeared  that  the  yard  and 
wash-houBe»  whieh  wese  essential  to  the 
occupation  of  the  premises,  ^'^exe  not  in- 
cluded in  the  lease,  but  were  held  from 
year  to  year  at  an  additional  rent.  It  was! 
held  by  the  Court  of  King's  Bench,  that! 
the ;  misdescription  was  not  the  subject  of 
compensation  within  the  oondition,  and  thati 
the  "Sale  was  void  by  reason  of  sndi  mis- 
description.^ 
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PROkPXRTT  AOQI^IRBO  BY  AOULTBK8B. 

The  following  case  is  of  some  interest. 

This  was  an  issue  directed  by  this  Court 
under  the  Interpleader  Act,  to  tj^'  whcihor  or 
not  the  plaintiff  was  entitled  to  two  sumsofj 

*  I  ■■  ,1 >..».».. 1 »      .   , 

^  Crompton  v.  I/ord  Melitourue,  b  Sim.  353, 
«  Cann  v.  C///i»,  3  Sim.  447- 
'  CMer  V.  Ji^ins,  1  Yo.  296. 
K  1  Vend.  &  P.  p.  299, 9th  ed. ;  and  see  the! 
subject  of  Compensation  treated  in  Chap.  VI. 
h  DuOeU  V.  hulMnwn,  5  Nev.  &  M.  251. 


4(K)/.  and  lOOA,  or  either  of  them,  whieh  had 
l>een  assifi^ied  to  the  defendants  in  trust,  under 
the  following  circumstances,  as  disclosed  at 
the  trial  before  Gurnry^  B.,  at  the  last  Bristol 
Assizes.  In  the  month  of  April  last,  a  woman 
who  there  passed  by  the  name  of  Mary  Biir- 
llook,  -was  tried,  coavidted,  and  executed  for 
Ihe  loorder  of  Mrs.  SsniUi.  A  short  time 
before  her  apprehension,  she  had  been  married 
to  one  Burdock  ;  and  these  two  sums  of  40CUL 
and  IO(V.,  which  had  been  paid  by  her  into  tbs 
bank  of  Stuckey's  banking  company  at  Bristtrf, 
thc'fermer  under  the  name  of  Williams,  the 
latter  under  that  of  Agar,  were  then  assigned 
to  the  defendants,  in  trust  to  pay  the  interest 
to  herself  and  her  husband  during  their  lives, 
and  the  priDctpal,  at  the  decease  of  the  sur- 
vivor, to  two  illegitimate  children  she  had  had 
by  a  person  named  Wade,  who  had  bequeathed 
to  her  all  his  property.  It  was  clearly  proved 
that  she  had  been  married  to  the  pUuntiff  in 
1319,  and  that  4ifter  living  with  her  a  short 
time  in  Bristol,  he  had  left  her,  and  had  had 
no  intercourse  i^r  communication  with  her 
since.  During  this  period,  she  had  lived  with 
several  persons,  ana  latterly  bad  carried  an 
trade  on  her  own  account.  Before  her  trial, 
she  and  her  trustees  applied  to  the  bankers  to 
pay  them  the  600/. ;  but  Mrs.  Smith's  adminia- 
trators  having  also  laid  claim  to  It  as  part  of 
her  {HPoperty,  the  bankers  refused  t6  jmy  % 
Conjiideralue  expenses  were  incurred  m  htr 
defence  by  her  attorney,  who  was  the  partner 
of  tlie  defendant  Collins,  and  wai  retamed  tiy 
the  defendant  on  her  behalf.  After  her  exe- 
cution, the  deleiidants  as  tniMees,  and  tiie 
plaintiff,  severally  coramencod  actions  againil 
one  :ManiB|^ord,  a  director  lof  the  bsnkiaig 
company,  tor  the  amount  of  the  two  sums  «o 
.(iepoiited ;  and  by  a  judge's  order,  proceed- 
ings were. stayed  in  both  actions,  and  the  pre- 
heat issue  directed.  The  learned  Judge  told 
the  jury,  that  if  they  believed  the  plaintiff  w«s 
the  husband  of  the  woman  Burdock,  he  was 
elearlv '  entitled  to  recover ;  and  the  jnry:lbDml  n 
verdict  for  the  idaintiff.  Mereweiker,  >Sttj%. 
me^ied  for  anew  triii],:oathegrottnd  oF  misi&ee* 
tion-;  and  urged,  that  Jinder  the  drcumstanc^^, 
thciccneral  rule- of  law  by  which  a  husband  was 
entitled  to  his  wife's  personal  property,  did 
not  apply  to  the  presept  case.  A  husMiiid  is 
not  liable  for  *hi8  wife's  contracts  when^he  in 
•living  apart  ^om  him  In  adultery;  U  ansa 
fdllow,  therefore,  that  being  compelled  te 
ppocnre  her  own  maintenance,  she  most  be 
able  to  contract  for  herself.  If  she  can  con- 
tract, it  is. necessary  that  she  should  be  eniCbled . 
to  acquire  property  to  meet  her  contncts ;  and 
if  she  can  acanire  property,  her  power  to  die 
pose  of  it  fidlows.  iMMerton,  B^— Is-  tiwK 
any  example  of  an  action  benit  mauitain«d 
agiuDSt  a  wife  under  snch  drcumstaoees  ?]  Ixr- 
C^xv.JCiioken,  1  Bos.  &  P.  336,  Btdler.J^ 
expressed  an  opinion  that  .she  might  contract' 
under  such  circumstances,  and  would  be  liabk 
on  her  contracts,  even  without  a  separate 
maintenance.  It  is  clear  that  a  marrtod  womai 
may  dispose  of  personal  property  given  to  W 
separate  use:   Fetdpiace  v.  Gorgee,   1  Vcii 
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|uL46;dBiro.Cii.Ca.8.  [Jtdenon,  B.-^lt 
M  ^  Strang  Ihin^  to  say  that  crime  should  pro- 
dac^  privdege/]  The  crime  produccB  the  lia- 
bUitv  $  then  the  prirHege  ibllowB  as  a  necessary 
oonaeqnence.  ^jHtiersoa,B.~^Yon  must  first 
ji^ake  oat  the  liabittty.  I  do  not  see  that  an 
aduHress  need  hitve  credit.] 

Lord  4ltin0er^  0.  B.  There  is  no  in- 
atance  of  n  married  woman  suing  in  her  own 
name,  iieoao^e  she  lived  in  adultery.  1  think 
there  is  no  ^oand  for  the  application. 
^  Pmrke,3.  MMnhnli  v.  Button,  8  T.  R.  546, 
is  directly  opposed  to  this  applicatiou.  The 
privilege  conteaded  for  Is  confined  to  cases 
where  Che  )iusband  is  civHker  mortuus. 

Alderton^B.  That  is  giving  to  the  innocent 
^fe  a  privilege  in  consequence  of  her  hus- 
band's crime;  but  why  give  such  a  privilege 
to  a  guil^  woman,  the  husliand  being  inno- 
cent?— Bale  refused. 

On  a  subsequent  day,  Lord  A  Linger,  €.  B. 
^ave  the  followiog  judgment,  as  to  ]me  costs  of 
the  application. 

The  bankers  ought  to  have  their  costs ;  but 
tvhether  they  have  them  from  the  plaintiff,  or 
out  of  the  fuud,  is  immaterial.  It  is  not  clear 
that  the  phuDtiflfwonld  have  succeeded  agunst 
them,  since  he  did  not  deposit  the  money  with 
them.  As  to  the  costs  incurred  by  the  tnxs- 
t«es«  if  they  had  made  a  hfmdfide  defence,  and 
tqipaed  the  money  as  they  honestly  thought 
best  under  the  circumstances,  it  would  hardly 
have  been  fair  to  nay  that  they  should  t>ear 
these  eapeasea.  But  the  learned  Judge  states, 
mod  the  facts  shew,  that  they  proceeded,  not 
loni^fideioT  the  benefit  of  nie  ceitvi  que  truu ; 
but  for  the  purpose  of  paying  their  own  bill. 
That  t)eing  the  case^  we  think  they  ought  to 
pay  the  costs  of  the  Interpleader  rule,  and  to 
bear  the  expenses  thev  have  incurred  in  these 
proceedings.  The  other  Judges  concurred. — 
ilaleabfioittte;  the  phuntiff  to  pay  the  costs 
of  the  bankers,  and  to  foe  repaid  by  the  de- 
fendants. jig,$r  V.  Blethyn,  2  C.  M.  &  R.  099. 
lTyr.&G.l«>. 


ON  THE  CONSTRUCTION  OF  THE 
STATUTE  OF  UMITATIONS,  9  G. 
4,  c.  14. 


SwBRAL  cases  have  recently  been  decided 
on  the  construction  of  Lord  Tenterden's 
Act  for  amending  the  Statute  of  Limitations, 
Jl  6. 4,  c.  14,  fay  which  it  is  enacted,  that 
to  take  a  aubtequent  promise  to  pay  a  debt 
out  of  the  statute,  it  is  necessary  that  it 
ebould  be  in  writing,  signed  by  die  party 
chargeable  thereby. 

In  the  case  of  WURame  v.  Griffiths,^  A, 
occupied  a  house  and  land  under  Ai  at  the 
sse^it  of  16/.  a  year ;  and  ^  ,  at  ^.'s  request. 


*  2  C.  M,  &  R.  45. 


entered  into  his  employment  as  a&rming 
bailiff,  and  to  perform  other  services,  in  the 
place  of  another  person,  who  had  been  em* 
ployed  by  ^.,  and  had  been  paid  12«.  a 
week.  A.  continued  in  ^.'s  service  for 
more  t&an  12  years;  but  there  was  no  pay- 
ment of  rent  on  the  one  band,  or  of  wages 
on  the  other.  A.  brought  an  action  to 
recover  wages  for  1 2  years,  deducting  the 
rent;  and  it  was  held,  that  this  was  not 
such  an  open  account  as  would  take  the 
case  outoT  the  Statute,  of  Limitations,  since 
the  9  G.  4,  c.  14 ;  but  that  there  must  be 
a  part  payment  in  cash,  or  what  is  equiva- 
lent to  it,  to  have  that  effect. 

Hiere  has  been  considerable  discussion 
as  to  what  will  be  held  to  be  a  part  pay- 
ment, to  take  a  case  out  of  the  statute.  It 
has  been  held,  that  it  must  appear  that  the 
payment  waa  made  on  accoujut  of  the  debt 
for  which  the  action  is  brought,  and  that  it 
was  made  as  part  payment  of  a  greater 
debt.«> 

^  The  latest  case  on  the  subject  is  Waters 
V.  Ton^kine,^  by  which  it  was  decided,  that 
the  meaning  of  part  payment,  to  take  .a 
case  out  of  the  Statute  of  Limitations,  is 
payment  of  a  tmailer*  on  account  of  a 
greater  sum  of  money,  due  irom  the  party 
making  the  payment  to  the  party  to  whom 
it  is  made.  I'he  appropriation  of  such  part 
payment  of  principal,  or  of  payment  of 
interest  to  a  particular  debt,  may  be  shewn 
by  any  medium  of  proof,  and  does  not  re- 
quire an  expre^  declaration  of  the  iebtor 
at  the  time  of  the  payment,  to  establiBh  it : 
it  may  therefore  be  proved  by  previous  or 
subsequent  declarations  of  the  debtor,  al- 
though the  /act,  of  the  payment  must  be 
proved  by  independent  evidence,  and  al- 
though a  verbal  acknowledgment  of  part 
payment  of  a  debt,  or  of  payment  of  inter- 
est thereon,  is  insufficient,  within  the  9  G. 
4,  c.  14,  s.  1 ,  to  take  the  case  out  of  the 
Statute  of  Limitations ;  yet  if  the  payment 
of  a  sum  of  money  is  proved  as  a  &ct,  and 
not  as  a  mere  admission^  its  appropriation 
to  a  particular  account,  whether  in  respect 
of  principal  or  interest,  may  be  shewn  by 
declarations  of  the  party  making  the  pay- 
ment ;  and  such  declarations  need  not  have 
heen  made  at  the  time  of  such  pa3rment. 
Whether  the  date  of  an  acknowledgment 
of  debt  made  in  writing,  pursuant  to  the  9 
G.  4,  c.  14,  s.  1,  can  be  proved  by  extrinsic 
oral  evidenoe,  puere,^ 

^  Tfppetti  V.  ffeane,  1  C.  M.  &  R.  252;  4 
Tyr.  7/2. 
c  1  Tyr.  «t  G.  137 ;  2  C.  M.  &  il.  723. 
<»  Edteerdi  v.  Downetf,  4  Tyr.  173. 
2  Da 
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Notices  of  New  Books, 


NOTICES  OF  NEW  BOOKS. 


A  Manual  for  Articled  Clerks  and  other 
Law  Students.  Part  11.  Containing  Courses 
of  Stttdjf  in  Common  Law  and  Special 
Pleading ;  with  Questions  adapted  to  the 
intended  Examination;  Advice  on  the 
Course  of  Business ;  Attending  Law  Lee 
tures,  SfC. :  with  the  New  Rules,  and 
Notes,  esplaining  the  Course  to  be  adopted 
for  Examination  and  Admission ;  Forms 
of  the  New  Notices,  Affidavits,  S;c.  Pub- 
lished for  the  Proprietors  of  "  The  Legal 
Observer/'  by  Richards  &  Co.    1836. 

Wg  have  now  completed  the  Second  and 
concluding  Part  of  the  Articled  Clerks' 
Manual.  This  Second  Part  comprises  the 
following  subjects : 

'*  Chapter  VIII.  A  Preliminary  Sketch  on 
the  Examinations  into  the  Fitness  and  Capa- 
citv  of  Attorneys :— Statutes  of  1403.  144^, 
1606.— Rules  of  Court  of  1617»  1633,  1654.^ 
Statutes  of  1729, 1822^.— New  Rules,  1836. 

**  Chapter  IX.  A  Course  of  Study  of  Coqi* 
mon  Law: — Active  Practice. — Intervals  for 
occasional  reading,  bow  to  be  employed. — 
Books  recommended. — Method  and  System. — 
Elementary  Books. — Business  of  Law  Offi. 
ces. — ^The  principal  Steps  in  an  Action  at 
Law.— Practical  Directions. — ^Examination  of 
Witnesses.  —  Preparing  Briefs.  —  Trials.  — 
Questions  in  Practice. — ^The  Lonjf  Course. — 
Common  Law  Treatises.— >The  Short  Course. 
— Books  to  he  read. — Questions  in  Common 
Law,  with  References  to  the  Books  for  An- 
swers. 

'<  Chapter  X.  A  Course  of  Study  in  Spe- 
cial Pleading,  with  an  Outline  of  its  Nature : 
— De6nition  of  Pleadings. — ^Their  several 
kinds. — ^The  Declaration.---Joinder  of  Parties. 
— Joinder  of  Causes  of  Action. — Pleas. — De- 
murrers.— Questions  on  Special  Pleading,  with 
References  to  the  Books  f(>r  Answers. 

'*  Chapter  XI.  Advice  to  Articled  Clerks. 
on  the  Course  of  Business  in  an  Attorney's 
Office : — ^Duty  of  Attorneys  to  instruct  their 
Articled  Clerks. — ^Time  for  reading. — Office 
Drudgery. — Details  of  Business. — Professional 
Habits.-^Punctualit^,  &c. — ^Letter-writing. — 
Business  Lists.  —Dady  arrangements. — Entries 
of  Business. — Preserving  Papers. — Accounts. 
**  Chapter  XII.  On  the  Utility  of  attending 
Law  Lectures,  and  keeping  a  Common-place 
or  Note  Book  : — Greater  Impression  of  oral 
Lectures. — ^Time  occupied  in  Attendance. — 
Taking  List  of  Decisions. — Note  the  leading 
Doctrines.  —  Read  Authorities.  —  Common- 
place Book :  Extracts. — Abridgment. — Refer- 
ences. 

"  Chapter  XITI.  The  New  Rules  for  Ex- 
amination  of  Attornevs,  with  Notes,  shewing 
the  Course  to  be  adopted  :—<11ie  Rules  of 
Hilary  Term,  1836.— Notes:  Course  to  be 
adopted  for  Examination ; — for  Admission. — 
Days  for  serving  Notices. 


**  Appendix  of  Forms  under  the  N^ir 
Rules: — Notice  of  Examination. — Nitices  of 
Admission. — Affidavit  of  Service  of  Notices. 


An  Epitome  of  the  Law  relating  to  Patent 9 
for  Inventions,  as  altered  by  Statute  5Sf  S 
W.  4,  c.  83  ;  with  an  Appendix  of  Sia^ 
tutes.  Forms,   SfC.       By  John  WHUam 
Smith,  Esq.  of  the  Inner  Temple,  Banis- 
ter at  Law.     A.  Maxwell. 
This  is,  we  think,  a  useful  abridgment  of 
the  Law  of  Patents,  including  the  recent 
Act,  illustrated  by  careful  and  judicious 
Notes.     Publications  of  this  kind  are  very 
convenient  for  practitionerB.      Mr*  Smith 
has,  in  short  compass,  and  in  a  weU-ar- 
ranged  manner,  stated  all  that  the  subject 
requires  for  practical  purposes.     Since  tbe 
work  was  published,  an  Addendum  has  been 
printed,  comprising  the  Rules  of  the  Ju- 
dicial Committee  of  the  Privy  Coimcil,  and 
some  Notes,  from  which  we  make  the  fol- 
lowing extract : 

The  proviso  described  in  the  text.  Is  ooo- 
tained  in  almost  all  the  patents  now  in  ezlai. 
ence,  the  validity  of  which  consequently  de- 
pends upon  the  due  observance  thereof.  Out 
very  lately  the  following  clause  has  been  i 
tuted  for  it:— 

*'  Provided  nevertheless,  and  these 
letters  patent  are  upon  this  express  conditiou. 
that  if  at  any  time  hereafter  these  our  letters 
patent,  or  the  liTSerties  or  privil^es  ber^y 
by  us  granted,  shall  become  vested  in  or  in 
trust  for  more  than  twelve  persons,  or  their 
representatives,  at  any  one  time  ns  partnew^ 
dividing  or  entitled  to  divide  the  benefit  or 
profits  obtained  by  reason  of  these  our  letteis 
patent,  reckoning  executors  or  administraCoss 
ai  and  for  the  single  person  whom  they  reprs- 
sent,  as  to  such  interest  as  thev  are  or  shaU  be 
entitled  to  in  right  of  such  tneir  testator  sr 
intestate ;  that  then  theae  our  letters  patent,  and 
all  liberties  and  advantages  whatsoever  hercA^y 
granted,  shall  utterly  cease,  determine,  anA 
become  void,  any  thing  hereinbefore  eontufted 
to  the  contrary  thereof  in  anywise  notwith- 
standing, provided  that  nothii^f  herein  con* 
tained  shall  prevent  the  granting  of  licences 
in  such  manner  and  for  such  consideration  as 
they  may  by  law  be  granted." 

The  clause  binding  the  patentee  to  supply 
articles  for  the  King's  service  at  prices  to  be 
fixed  by  the  Master  of  the  Ordnance,  b  (ia 
many  patents)  omitted. 

The  above  alteration  does  not  result  from 
any  act  of  parliament,  but  is  made  in  exerciae 
of  the  power  inherent  in  the  crown  to  aiodify 
the  form  of  its  grant  as  it  thinks  fit. 

It  may  be  observed,  that  whatever  doubts 
may  heretofore  have  existed  (and  considerable 
doubt  did  exist)  as  to  the  riglit  of  the  patentee 
to  grant  an  unlimited  number  of  licences,  H 
seems  that  there  can  be  none  as  to  the  right  of 
the  holdnr  of  a  patent  containing  the  new 
clause  al>ove  set  forth  to  do  so." 


UM  Sw  Edward  Sugdens  Decisions, 
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ON  SIR  EDWARD  SUGDEN'S 
DECISIONS. 

LAW  OF  LIFK  INSURANCE. 

As  tkeBc  Reports  are  now  before  the 
public*  h  may  be  well  to  see  bow  far  they 
are  consistent  with  former  decisions,  and 
opinions  of  other  learned  Judges  upon  like 
suMects.  For  the  present  I  shall  confine  my- 
aelf  to  an  opinion  expressed  by  Sir  Edward 
Sagden  in  p.  289,  Cases  Temp.  Su^.,  which 
opinion  (possibly  from  its  being  extra-judicial, 
but  which  1  do  not  think  is  usual  with  other 
reporters)  is  not  noticed  in  the  margin  by  the 
reporters.  It  will  be  requisite  to  state  shortlv 
the  fiicts  on  which  the  opinion  is  groundea. 
In  1822.  the  Earl  of  Rathdown,  in  considera- 
tion of  1000/.,  (500/.  being  paid  to  himself  and 
5QOL  to  another  creditor,  who  on  such  pay- 
ment assigned  over  a  policy  for  that  sum, 
which  he  had  on  the  Karl's  life,  to  the  new 
creditor)  granted  an  annuity  to  Robert  Allen, 
who  insured  the  further  sum  of  500/.  on  the 
Earl's  life>  and  the  Earl  covenanted  to  pay  the 
premiums.  The  question  was,  whether  the 
annuity  and  policies  passed  uitder  the  will  of 
Robert  Allen,  under  the  words  there  used ;  and 
in  giving  judgment.  Sir  Edward  Sugden  intro- 
duces the  following  extra-judicial  opinion : — 
**  A  question  has  been  raised,  whether  Lord 
Ralhdown  would  be  entitled  to  the  policies  if 
he  had  paid  off  the  1000/.  I  think  be  would. 
In  the  case  of  Holland  v.  Smyth^  (6  Esp.  11) 
cited  at  the  bar,  the  debtor  being  charged  in 
account  with  the  premiums,  it  was  held  that 
he  was  entitled  to  the  policy  when  the  debt 
w«a  paid  off.  That  could  admit  of  no  doubt. 
Em  purtif  Andrevjt,  (2  Rose,  410)  goes  further; 
a  gum  of  money  payable  on  the  contingency  of 
A.  surviving  B.,  was  assigned  by  a  debtor  to 
his^  creditor,  to  secure  the  debt  due.  The 
assignee,  without  any  authority,  and  out  of  his 
own  funds,  insured  the  life  of  A.,  who  died, 
and  the  sums  assured  were  received ;  and  the 
yice  CAane^llur  held,  that  they  must  be 
brought  into  the  account.  That  gues  infinitely 
beyond  this  case:  for  here  the  creditor  was 
authorized  to  insure,  and  the  debtor  furnished 
funds  to  pay  the  premiums ;  and  therefore  I 
think  that  if  the  debt  is  satisfied  in  his  lifetime 
he  will  be  entitled  to  the  policies;  and  that 
strengthens  my  view  of  the  case." 

Is  this  a  sound  position  ?  fur  I  presume  that 
when  it  is  said  that  Lord  Rathdown  would  be 
entitled  to  these  policies,  on  paying  off  the 
1000/.,  that  by  such  possession  he  would  be 
entitled  to  receive  the  money  on  them,  other- 
wise we  must  look  upon  the  policies  as  mere 
waste  paper,  and  not  worth  anv  one's  while  to 
seek  the  possession  of  them.  Let  us  therefore 
inquire— 1st,  whether  Sir  Edward  Sugden  be 
right  on  principle ;  2dly,  whether  he  is  borne 
out  by  the  cases;  and  3dly,  at  what  time 
would  the  party  be  so  entitled.  1st.  Then 
Bttppose  a  party  to  have  ordered  a  cargo  of 
sugar  from  the  West  Indies,  and  fearing  its 
less,  insures  the  ^risk,  at  a  premium  payable 
year  by  year  until  its  arriyal :  the  sugar  arrives. 


but  the  party,  without  giving  notice  of  the 
arrival,  continues  on  paying  the  premium,  and 
in  the  following  year  another  cargo  of  sugar 
coming  over,  is  lost  on  the  voyage,  for  which 
the  party  claims  under  the  policy.  Would 
any  one  be  found  to  argue  that  the  insurance 
company  would  be  liable  for  such  second 
cargo  ?  Perhaps  it  might  be  said,  that  as  the 
company  continued  receiving  the  premiums,  a 
fresh  contract  might  be  implied :  granting, 
however,  that  such  possibly  might  be  the  con- 
struction, to  what  would  it  amount,  but  the 
introducing  some  thing  into  the  original  con- 
tract which  did  not  previously  exist?  How 
much  stronger,  however,  is  the  case  put  by 
Sir  Edward  Sugdm;  two  parties  enter  into 
particular  covenants  as  to  insuring  and  paying 
premiums  on  a  particular  event;  to  these 
covenants  the  insurance  company  is  a  perfect 
stranger :  one  of  the  parties  to  the  covenants 
agrees  with  the  company  to  insure  the  happen- 
ing of  such  event,  which  they  agree  to  do  upon 
certain  terms,  calculating,  no  doubt,  the 
chances  against  themselves,  of  the  debt  being 
paid  by  the  debtor ;  the  debt,  however,  is  paid, 
whereby  the  risk  thev  insured  against  ceases. 
But  what  says  Sir  Edward  Sagden  F—U  the 
debtor  pay  the  money  to  his  creditor,  he  is 
entitled  to  the  money  under  the  policies.  By 
i<rhat  rule  of  law  or  reason  is  this  to  come 
about  i  h  the  company  to  be  tohl,  that  be- 
cause they  undertook  to  insure  the  happening 
of  a  contingent  event,  for  a  particular  sum, 
which  event  has  happened,  they  are  now  to  be 
called  upon  to  pay  a  sum  certain,  for  which 
they  never  bargained,  or  received  any  con- 
sideratiou,  and  not  to  the  person  who  originally 
contracted  with  them,  but  to  a  person  who  is 
a  perfect  stranger  to  the  original  contract  i  If 
the  debtor,  being  no  party  to  the  contract  with 
the  company,  may  take  the  benefit  thereof, 
then,  1  say,  may  any  stranger,  who  is  fortu- 
nate enough  to  picK  up  the  policy,  do  the 
same,  after  the  debt  is  paid  off.  Could  the 
parties  in  whose  name  the  insurance  was 
effected  have  sued  the  company  after  the  debt 
was  paid  off?  I  conceive  it  is  too  clear  in  the 
negative,  for  any  argument  to  be  raised  for 
the  affirmative.  '  If  such  be  the  case,  in  what 
other  light  than  trustee  for  the  party  insuring, 
can  the  debtor  sue  ? — he  must  even  sue  in  the 
name  of  the  party  insuring,  and  be  bound  by 
whatever  would  bind  him. 

2dly.  Is  Sir  Edward  Suffden  borne  out  by 
the  cases  cited  ?  I  submit  3mi  he  is  not.  The 
first  case  was  this: — O'Hara  (plaintiff  Hol- 
land's testator)  being  indebted  to  Kendrick 
(defendant  Smith's  testator)  in  150/.,  the  latter 
insured  O'Hara's  life  for  that  sum,  which  being 
unpaid  at  his  decease,  the  office  became  liable 
according  to  their  contract  to  pay  it,  and  did 
actually  pay  it  to  Kendrick,  at  a  time  subse- 
ouent  to  the  payment  of  his  existing  debt  by 
O'Hara's  executor,  who  at  the  time  demanded 
the  policy,  or  the  amount  received  or  due 
thereon,  which  was  refused,  and  the  action 
was  brought  to  recover  the  sum  received  by 
Kendrick  fiom  the  office;  and  Lord  Ellen* 
borvugh  decided  that  the  action  would  well  lie  . 
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as  the  8111X1  which  Kendrick  received  from  the 
office,  after  payment  of  his  own  debt,  was 
mone^  received  for  the  benefit  of  O'Hara— 
had  hie  debt  not  been  then  paid,  he  might  have 
retained  the  money.  Bnt  I  will  refer  any  one 
to  this  case,  and  ask  whether  Lord  Elien- 
bornugh  meant  to  decide,  that  if  the  debt  had 
been  psud  in  O'Hara's  lifetime,  that  then  the 
coinpany  would  have  been  liable  on  his  death 
to  Kendrick  or  any  other  person  in  respect  of 
this  policy.  On  O'Hara's  death  the  compan3r's 
liability  became  absolute,  and  no  future  pay- 
ment of  the  del)t  could  absolve  them  from  the 
payment  become  absolute  by  their  own  agree- 
ment. It  would  be  rather  absurd  to  say,  that 
because  there  would  be  some  difficulty  in 
dividing  this  monev,  therefore  they  should 
keep  it,  to  prevent  disputes— not  very  unlike 
two  dogs  fighting  for  a  bone,  while  a  third 
oiiietly  carries  it  off.  The  case  of  GofUall  v. 
BMero  decides,  that  if  the  debt  had  been 
paid  in  O'Hara's  lifetime,  the  company  woald 
thereby  have  become  absolved ;  but  supposing 
in  that  case,  instead  of  pleading  the  statute, 
the  company  had  paid  the  money,  the  only 
effect  would  have  lyeen  to  make  the  parties 
recovering  this  voluntary  payment  trustees  for 
Pitt's  representatives.  Thus  much  was  decided 
by  Lord  Harfhcicke,  in  the  case  of  Paget  v.  Gee, 
Amb.,  whe*t$  a  lessee  having  paid  the  whole  of 
his  rent  to  a  remainder-man,  there  being  in 
fact  no  obligation  upon  him  to  do  so.  Lord 
HardwickehM  that  the  remainder-man  became 
u  trustee  of  this  voluntary  pajment,  for  the 
benefit  of  the  representatives  or  the  tenant  for 
life.  The  case  of  Holland  v.  Smffth,  is  a  case 
at  law  to  the  same  extent,  with  thi^  material 
difference,  that  tlie  payment  by  the  company 
was  no  voluntary  payment,  which,  of  course, 
makes  it  much  less  strong  in  favour  of  the  de- 
fendant keeping  the  money  after  he  was  paid 
his  debt :  thus  this  case  does  not  seem  to  go 
in  support  of  Sir  Edward  Sugden*^  opinion. 
It  is  very  difficult  to  distinguish  the  next  case 
cited,  Ea  parte  Auduny,  from  that  of  Holland 
T.  Smyth,  for  in  that  ease,  a  party  having  taken 
the  assignment  of  a  contingent  interest,  de- 
pending upon  the  wife  of  the  assignor  surviving 
a  particular  person,  by  way  of  security  for 

Eayment  of  a  debt,  insured  his  interest  in  the 
fe  of  the  wife,  who  died  before  the  debt  was 
paid,  and  thereby  the  liability  of  the  company 
to  pay  became  absolute,  and  they  accordingly 
paid  the  money  to  the  party  insuring,  who 
claimed  to  retain  this  money  without  bringing 
it  into  account,  on  a  settlement  of  the  accounts 
at  a  later  period.  Here  then  it  will  be  seen, 
that  in  this  case,  as  well  as  in  Holland  v.  Smyth, 
the  company  was  obligei]  to  pay  no  more  than 
originally  contracted  tor ;  and  the  onlyquestion 
lay  between  the  debtor  and  creditor,  which  of 
them  should  enjoy  this  money.  Sir  Edtrard 
Sugden  would,  however,  make  the  cases  go 
much  further,  and  prove  that  the  company 
was  liable  beyond  tbeir  contract,  vig,  to  insure 
the  payment  of  a  certain  sum  in  all  events. 
He  neglects  to  shew  how  the  money  would  be 
payable,  or  in  respect  of  what  consideration 
the  company  would  be  Uabla,  for  they  must 


certainly  be  considered  as  strangers  to  the 
deed  by  which  the  debtor  covenants  to  provide 
for  the  premiums,  which  Sir  Edward  Sugden 
has  stated  to  be  a  much  stronger  feature  thaa 
any  in  the  cases  cited.  It  is  certainly  natural 
for  a  man  to  wish  to  insure  kis  life,  if  he  can 
thereby  benefit  his  family;  but  because  thiv 
be  the  case,  does  it  follow  that  his  secretly 
wishing  this,  and  secretly  furnishing  funds  fbr 
this  purpose  (for  so  far  as  the  company  is  con- 
cerned It  is  a  secret  act),  shall  raise  an  obliga^ 
tion  on  the  company  against  their  assents  I 
auiy  safely,  I  tlnnlc,  assert^  that  bo  ease  om  lie 
found  (song  this  length,  or  that  one  like  It  is 
ever  likely  to  be  enconraged  m  any  Court. 
I  shall,  duly  and  lastly,  consider,  at  what  time 
would  the  debtor  be  entitled  to  receive  the 
money  from  the  company  ?  What  is  the  debt  f 
What  the  risk  insured  ?  The  debt  is  an  an- 
nuity during  the  debtor's  life.  The  risk  Is  the 
chance  of  the  debtor  dying  befare  the  credited 
shall  have  reimbursea  himself  his  purchase 
money,  with  interest.  The  case  may  stand 
simply  thus:  A,  owes  B.  £00i^.  B.  insures 
the  payment  of  that  sum  by  a  policy  on  j4,*m 
life.  What  does  he  insure  f  tbe  payment  of 
his  debt  in  A.U  life  ?  he  gets  paid  In  his  life. 
What  more  would  he  have  from  the  company? 
According  to  Sir  Edward  Sugden,  £00/.  more. 
'But  when  is  it  to  be  payable ?  I  am  at  a  loss 
how  he  would  answer  this  question.  Tlie 
company  say,  we  will  pay  whenever  you  slievr 
tbe  time  has  arrived  at  which  we  hate  con-^ 
tracted  to  pay  the  sum  alisolutely,  8v«.  the' 
death  of  ji.  without  the  debt  being  previously 
paid.  Therefore,  if  the  debt  be  not  in  exist- 
ence at  A.'s  death,  |s  not  one  of  ytnar  most 
material  positions  wanting?  It  is  troe  you 
have  gone  on  paying  the  premiums,  but  with- 
out giving  notice  of  the  risk  having  ceased.  At 
the  best,  you  can  only  allege  our  reeeivinj^ 
money  of  yours,  while  no  risk  existed,  and  the 
utmost  you  can  recover  is  the  amount  of  these 
premiums,  without  entering  into  the  questioii 
as  to  whether  they  would  be  voluntary  pay- 
ments, and  that  thereby  we  might  retain  them. 
I  must  therefore  submit,  that  tlds  dictum  of 
Sir  Edward  Sngden  is  totally  against  all  asths- 
rity,  and  against  all  principles  of  law. 

M. 
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Wx  subjoin  some  further  letters  on  the 
subject  of  these  Examinations.  Sevenl 
parts  of  these  letters  appear  to  ua  to  merit 
the  attention  of  the  Examiners,  in  Ibnniiig 
their  plan  of  proceeding.  It  seems  but 
reasonable  that  two  of  the  points  adverted 
to  should  be  determined  as  early  as  possi- 
ble, and  the  determination  annotuced.  We 
mean,  ts  what  books  ike  students  wUl  ha 
examined  during  the  enauing^  Trinity  Teim ; 
and  the  several  branches  of  law  in  ^hick 
they  may  b^  ewminad,  , 
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We  think  the  candiditei  could  not  com- 
plain, if  they  were  expected  to  know  the 
Second  and  Third  Vbbunes  of  Blackstone. 
If  they  are  to  be  examined  in  other  woxks, 
it  would  be  but  fair  to  acquaint  them  there- 
inth.-  It  idso  appears  reasonable  that  the 
candidate  ahottU  haiie  the  option  of  a  gene- 
re^  examination  in  ali  the  departments,  of 
Conreyancing,  Equity,  or  Common  Law, 
or  in  any  one  of  them.  Ff  he  selects  an 
examination  in  one  only,  he  should  be 
tolerably  conversant  with  it ;  if  he  venture 
on  the  whole,  he  may  be  excused  for  pos- 
sessing a  less  degree  of  knowledge  of  each. 

We  can  add  nothing  at  p/esent  to  what 
has  already  appeared  in  these  pages,  or  will 
be  found  in  the  Articled  Clerks'  Manual. 
the  contents  of  whieh  are  stated  at  p«  396. 


It  is  not  my  intention  to  answer  the  8triG> 
tares  of  "  One  to  be  Examined,"  on  **  my 
very  illiberal  observations."  He  has  not  re- 
futed any  of  the  sugs^estions  of  my  last  letter— it 
therefore  needs  no  defence;  a  controversy,  too, 
would  not  F)e  acceptatde  to  your  columns,  and 
no  wa^  pleasing  to  myself.  I  will  content  my- 
aelTwith  saying,  that  I,  as  well  as  your  cor- 
respondent, shall  undergo  an  examination; 
and  near  seven  years  experience  in  a  country 
attorney's  office,  with  agents,  and  in  counsel's 
chambers,  has  taught  mc  that  a  legal  educa- 
tion in  the  country  is  too  frequently  wholly 
inadequate;  and  a  tolertlbly  extensive  ac- 
quaintance with  candidates  for  admission,  and 
young  attorneys,  who  have  been  admitted 
within  the  last  few  vears,  has  led  me  to  the 
conclusion,  that  a  lamentalile  proportion  of 
them  are  wofully  incompetent,  and  extremely 
ignorant  of  the  principles  of  our  law.  A  most 
weight;|r  argument  indeed  for  examination  prior 
Co  admission. 

I  would  by  no  means  be  understood  to  assert, 
that  all  the  defective  ones  have  spent  an  idle 
clerkship ;  in  many  instances,  withm  my  know- 
ledge, the  contraiy  has  been  the  case.  There 
is  an  old  story  of  a  Judge  having  once  taken 
il  into  his  head  to  ask  a  few  questions  on 
granting  a  fiat,  and  put  this :  "  Can  vou  tell 
me  the  nature  and  operation  of  a  release  ?" 
The  puzzled  candidate,  after  mature  delibera- 
fkNi,  answered,  "  Iwfeed,  my  Lot d,  1  do  not 
know  much  about  a  release,  bus  I  am  a  dab 
land  at  a  lease  for  a  year  !i^  The  po«Mr  fellow 
bad  paid  his  premium,  and  served  his  articles, 
to  be  taught  the  bnsiaess  of  a  law  statbacr ; 
and  no  donbl  many  others  have  been  bard  at 
work  during  their  probation,  t(»  as  little  pur- 
pose as  this  unfertnaate  youth.  The  examina* 
ties  wm  remedy  tliis  evil;  masters  will  feel 
their  own  credit  souiewhat  bound  up  with  the 
proficiency  of  their  clerk,  and  clerks  wiU  be 
constrained  to  make  greater  exertions  te  mas- 
ter their  profession. 

**  One  to  be  Examined"  has  contrived  to 
nyslify  his  meaning,  at  the  close  of  his  sen- 


tences, in'  a  marvellous  manner ;  bis  stile  is 
really  too  sublime  to  be  comprehensible,  and 
his  uotions^  must  be  crude  and  limited  indeed, 
,to,  suppose  that  London  practitioners  are  so 
unacquained  with  other  practice  than  that  at 
Westmiaater,.  that  their  clerks,  to  acquire  pro- 
ficicncy,  must  serve  a  portion  of  their  articles 
in  the  country.  He  is  also  mistaken  in  another 
particular ;  prizes  are  contested  for  in  the  law 
I  classes. 

It  is  a  very  common  error  amongst  voung 
soen^  to  iieagiDe  that  ua«co  practice  is  all  that 
IS  necessary  for  an  attorney,  and  that  it  is 
easily  learat  by  oterely* seeing  business  actmiUy 
done  \xk  aui  office.  Practice  is  certainly  most 
essential,  and  can  only  be  learnt  by  seeing 
business  done ;  Imt  the  evil  is,  people  fancy 
proficiency  can  be  acquipe<l  by  practical,  ob- 
servatiott  atftne^  by  mere  expefieace,  without 
study.  Never  was  there  a.  greater  mistake. 
A  man  cannot  remember  facts  and  rules,  with* 
out  knowing  something  of  principles ;  his  me- 
mory eannot  carry  an  immense  mass  of  deUiil, 
without  knowing  the  reason  aud  spirit  of  the 
law.  When  I  first  attended  courts  of  justice 
I  was  amazed  at  the  perfect  fauiiliarity  with 
notice  which  the  bench  and  bar  displayed  ; 
how  ready  was  one  side  with  objections,,  and 
the  other  wlikh  answers.  They  were  familiar 
with  practice,  because  they  were  well  grounded 
in  prineiples ;  there  was  grajren  in  their  mind 
a  comprehensKe  outline,  and  the  minor  por- 
tions of  the  pictjure  were  filled  up  at  pleasure. 

Cannidates  for  admission  are  very  naturalJy 
exceediafply  anxious  to  know  the  nature  of  the 
examination  they  must  undergo.  Probably  in 
a  few  weeks  the  plan  will  lie  published.  Per- 
haps, during  the  first  term,  the  Board  will  not 
be  too  strict ;  but  it  is  to  be  hoped  that  it  will 
not  be  suffered  to  subside  into  a  mere  form. 
I  think  they  ought  also  to  state  out  of  what 
works,  or^un  wlwt  narticular  suljjects.  they  in- 
tend to  examine.  One  of  your  correspondents 
suggests  Blackstone's  Commentaries.  It  would 
l>e  well  to  choose  that  excellent  work  for  one ; 
but  so  many  iinportaut  changes  have  taken 
place  since  il  was  compiledv  that  it  would  of 
Itself  be  insufficient.  It  iji  to  be  hoped  that 
the  examination  will  not  be  confined  to  merely 
practical  questions,  but  take  a  souiewhat  wider 
range.  It  is>  however,  perhapa  as  yet  prema- 
ture to  speculate  too  miurh  on  the  course  that 
will  be  taken,  and  unfair  to  ciilicise  a  phin  wc 
have  at  present  no  means  of  knowing.  How- 
ever anxious  we  may  be  to  know  what  the  ex- 
amination may  be  like,  we  must  not  be  too  iro-' 
patient,  but  mIow  the  Examiners  time  to  pro- 
poae,  and  the  Judges  to  approve,  a  feasible 
system. 

Some  of  youF  correspondents  express  an 
opinion  that  the  rule  ought  to  be  prospective, 
and  afiect  only  clerks  to  be  articled  in  future, 
and  that  those  already  articled  should  be  ex- 
empted from  its  operation.  This  is  scarcely 
sound  doctrine.  The  Legislature,  as  early  as 
4  H.  4,  aad  afterwards,  by  3  Jac.  1,  c.  17, 
thought  proper  to>  provide  for  the  fitness  of 
attorneys ;  alnd  by  s.  2  of  2  Q.  2,  c.  23,  the 
Judges  are  *'  required  to  examine  touching 
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the  fitness  and  capacity  of  attorneys  **  before 
admission ;  and  b  it  too  much  to  say,  when 
the  Judges  (though  at  the  eleventh  hour)  have 
determined  to  perform  the  duty  imposed  upon 
them  by  the  Legislature,  that,  forsooth,  it  is  an 
infringement  of  the  rights  and  privileges  of  the 
present  generation  of  articled  clerks. 


Sir, 

Having  as  yet  refrained  from  troubling  you 
with  any  of  my  mws  on  the  all-engrossing 
subject  of  our  examination,  you  will  perhaps 
not  object  to  allow  this  a  place  in  an  eany 
number. 

I  have  till  now  stood  aloof  from  the  con- 
troversy on  this  subject;  I  have  carefully 
perusea  most  of  your  articles,  and  the  com- 
munications of  your  correspondents  relating 
to  it,  and  I  have  been  much  amused  with  the 
candid  admissions  of  (I  hope  unfounded)  alarm 
in  many  of  them.  Of  all  the  articles  on  the 
subject,  one  contained  in  your  last  number, 

r.  365,  gave  me  the  greatest  satisfaction,  and 
would  recommend  its  perusal.  If  any  good 
be  to  be  wrought  by  examination,  it  is  quitfe^ 
unnecessary  to  contend  for  the  propriety  of 
confining  the  interrogatories  to  the  prinapim 
of  the  law.  To  attempt  an  examination  on 
points  of  practice  would  be  ridiculous,  when  it 
IS  notorious  that  two  learned  Judges  sitting  at 
chambers  at  the  same  moment  wul  decide  the 
«ame  question,  the  one  aye,  the  other  no: 
therefore  "  when  doctors  disagree  who  shall 
decide."  It  is  even  common  to  find  the  same 
question  reported  to  have  been  decided  dif- 
ferently in  the  same  volume.  We  will  there- 
fore presume  that  the  examination  must  be 
confined  to  the  principles  of  the  law. 

Your  correspondent  also,  Sir,  in  my  humble 
opinion,  has  selected  the*  most  able  and  com- 
prehensive work  on  those  principles,  to  the 
contents  of  which  he  prudently  suggests  the 
examination  should  be  confined;  and  I  per- 
fectly agree  with  him,  that  the  man  who 
knows  ul  that  Blackstone  can  teach  him^  is 
quite  fit,  in  point  of  capacity,  to  be  trusted 
with  the  duty  of  an  attorney.  I  have  often 
heard  it  remarked,  that,  one  of  the  greatest 
lawyers  now  at  the  bar  owes  his  well  merited 
eminence  mainly  to  the  circumstance  of  his 
having,  during  the  early  period  of  his  studies, 
confined  himself  to  the  labours  of  that  learned 
commentator. 

Thinking  it  likely  that,  with  your  recom- 
mendation, this  or  some  eaually  satisfactory 
mode  will  be  adopted,  1  would  recommend  my 
professional  brethren  not  to  give  way  to  pre- 
mature fears,  but  to  trust  to  the  liberality  and 
good  sense  of  the  learned  Judges,  who  will 
decide  on  the  course  to  be  adopted;  and  f 
have  no  doubt  that  if  they  will  suspend  their 
judgment  for  a  short  time,  and  keep  their 
minds  free  and  unprejudiced,  they  will,  on  the 
scheme  appearing,  find,  to  their  great  delight, 
that  the  endeavours  of  the  learned  projectors 
have  not  been  to  perplex,  but  to  assist  them ; 
and  that  a  course  in  itself  simple  and  easy. 


and  therefore  the  more  eflicadous,  has  been 
decided  on. 

I  would  also  give  my  feeble  support  to  the 
views  of  T.  P.,  that  no  attorney  ought  to  be 
admitted  in  any  other  Courts  than  those  of 
Westminster. 

Allow  me  also.  Sir,  at  this  time,  to  give  mv 
humble  testimony  in  favor  of  your  litUe  work 
for  the  assistance  of  law  students.  It  is  cal- 
culated to  put  the  student  in  the  right  road, 
without  which  his  labour  would  avail  fim  little. 

R.R. 

Sir, 

I  have  read  with  some  surprise  the  many 
conjectures  and  suggestions  of  your  corre- 
spondents on  the  subject  of  the  examiDation 
of  attorneys.  In  your  last  number,  one  pro- 
poses an  examination  in  Blackstone.  I  object 
to  this.  I  intend  to  be  admitted  in  Trinity 
Term,  and  am  qualifying  myself  in  the  follow- 
ing manner :  vit.  By  reaihng  again  the  first 
volume  of  Chitty  on  Pleading,  with  the  Rules 
of  Hilary  Term  and  the  dccbions  by  my  side, 
and  correcting  and  interlining  the  text  of  the 
author.  Also  reading  an  original  edition  of 
Archbold's  Practice,  and  correcting  and  iater- 
linincf  it  in  the  same  manner.  On  alternate 
evenings  I  take  Cruise's  Digest,  and,  with  the 
Real  Property  Statutes  and  Limitations  Act, 
interline  and  correct  in  the  same  manner. 

Having  been  serving  the  last  three  years 
with  a  vestry  clerk,  I  am  qualified  to  be  ex- 
amined generally  in  the  law  of  settlement, 
poor  and  church  rates,  and  the  right  of  voting 
in  elections  of  men»bers  of  parliament. 

Now,  Sir,  I  contend,  that  if  examined  ge- 
nerally on  the  practice  of  the  Courts  of 
Common  Law,  on  the  principles  of  pleading, 
and  the  general  rules  of  law  affecting  real  pro- 
perty, I  am  competent  to  pass,  and  I  flutter 
myself  I  shall  do  so  with  credit ;  but  if  Blacli- 
stone  (much  of  which  is  obsolete)  is  to  be  the 
examination  book,  I  may  perhaps  fail,  for  I 
have  not  looked  into  it  for  above  twelve 
months.  I  have  been  qualif\ing  myself  to  be 
a  practical  lawyer,  and  I  submit  that  that  is 
what  is  most  essential  to  enable  me  to  do  jus- 
tice  to  my  clients. 

An  Articled  Clerk. 


Sir, 

There  is  a  prevalent  opinion,  that  nothing 
would  tend  more  to  raise  the  respectability  of 
the  profession,  than  that  the  intended  rules 
and  durections  for  the  examination  of  can- 
didates  to  be  admitted  should  require  a  coqw 
petency  in  the  candidate  to  translate  a  Latin 
author.  Independently  of  the  advantage  which 
a  professional  man  derives  from  classic  know> 
ledge,  the  ^session  of  it,  in  nine  instances 
out  of  ten,  IS  the  result  of  a  sound  ediicadon, 
and  which  in  the  same  proportion  guarantees 
gentleman-like  habits  and  conduct. 

Comparisons  are  invidious ;  but  let  any  one 
who  remembers  the  profession  thirty  years  ago, 
ask  himself  the  question,  whether  generadly  its 
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practitioners  did  not  conduct  business  with 
more  courtesy  towards  each  other,  and  conse- 
<iuently  more  to  the  advantaf^e  of  Uieir  clients, 
than  can  be  said  of  their  successors ;  and  may 
not  this  to  some  extent  be  fairly  attributed  to 
the  fact,  that  formerly  a  classical  education  was 
considered  an  essential  preliminary  ? 

I  am  not.  Sir,  sinj^ular  in  expressing  a  hope 
that  some  test  of  this  kind  may  be  introduced 
gradually  into  the  examinations,  and  that 
through  the  medium  of  your  valuable  journal 
Uie  subiect  rouy  be  brot^ht  under  the  notice 
of  the  Judges. 

An  Old  Subscriber. 


Sir, 

This  ordeal  ought  not  surely  to  embrace  all 
the  moltifarious  branches  and  departments  of 
the  law,  which  would  be  to  require  of  every 
tyro  more  than  the  most  experienced  practi- 
titioner  (with  his  twenty  years  lucubrations) 
could  acquit  bitiiself  of;  for  what  attorney, 
nay  what  counsel,  and  further  what  Judge, 
could  I)e  expected  to  have  a  thorough  know- 
ledge of  ali  the  diversified  subjects  of  which 
law  is  composed?  No  one  would  think  of 
consulting  even  counsel  out  of  the  branch  to 
which  he  professed  more  particularly  to^levola 
his  attention;  and  although  an  attorney  is 
often  consulted  on  general  subjects,  he 'na- 
turally resorts,  in  all  causes  of  difficulty,  to  the 
advice  of  counsel  conversant  with  that  branch 
to  which  the  matter  belongs. 

It  seems  to  be  quite  proof  enough  of  the 
eligibility  of  a  young  man  as  a  candidate,  that 
he  has  attained  a  rcs^f^table  proficiency  in 
tfwjf  one  of  the  branches,  and  an  earnest  or  his 
ability  and  qualification  to  grapple  with  the 
others,  if  occasion  should  require ;  at  least  so 
as  to  know  when  to  avail  himself  of  superior 
advice  if  the  subject  should  not  lie  in  his  forte, 
or  to  decline  the  business  in  favor  of  those 
offices  where  such  particular  branch  is  prac- 
tibed.  It  strikes  me  that  the  examination 
should  l>e  confined  to  that  particular  branch  or 
department  which  the  candidate  for  admission 
way  ckftoge  to  be  examined  in,  vit.  either  com- 
mon law,  equity,  or  conveyancing. 

J.  A.  M. 


SELECTIONS 
FROM  CORRESPONDENCE. 


OUTSTANDING  TERM. — DOWBR. — HBIR. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
I  am  obliged  to  "  A  Contributor,"  for  his 
letter;  but  I  think  he  will  see  the  case,  or 
rather  the  extract  from  counsel's  opinion,  is 
not  applicable  to  mv  question.  ITie  doubt,  in 
the  case  of  •'  A  Contrilmtor,"  was  as  to  the 
mortgagee  being  protected  against  the  dower 
of  the  wife  of  the  conveying  party,  B,  The 
opinion  <] noted  is  exactly  luy  notion  of  the 
iMvt ;  but  the  wide  difference  between  my  case 


and  that  of  your  correspondent's,  renders  it 
anything  but  an  answer.  What  must  be  borne 
in  min(f  is,  that  I  am  alluding,  to  the  dower  of 
D.'b  mother,  not  hfs  tti/e,  **  A  Contributor" 
mentions  the  dower  of  B*%  wife ;  and  in  this 
difference  lies  the  very  gist  of  the  question. 
It  may  be  as  well  here  to  mention  that  which 
by  most  of  your  readers  will  be  perceived,  that 
the  word  "he"  is  omitted  in  my  letter,  p.  32:?, 
in  the  8th  line,  and  which  makes  it  read  as.' 
though  the  widow  was  selling. 

W.  B.  J. 


ON  THB  CONSTRUCTION  OP  THB  OAHB  ACT. 

Mr.  Editor, 

I  feel  confident  that  **  One  of  the  Connct. 
ed"  is  wrong,  in  replying  that  under  1  &  2 
W.  4,  c.  32,  8.  30,  any  person  may  inform 
agiunst  a  trespasser  in  pursuit  of  game.  It 
may  have  happened  that  justices  of  the  peace 
have  adopted  that  principle  in  some  places ; 
but  when  they  have  done  so,  I  am  satisfied 
they  have  illegally  convicted  the  party  charged 
witn  a  trespass.  The  4l8t  section  does  not 
authorise  any  one  to  be  the  informer,  but  only 
requires  that  the  information  must  be  sud- 
ported,  when  laid,  by  the  oath  of  a  credible 
witness. 

Sect.  30  enacts,  that  if  any  person  shall 
commit  any  trespass,  by  entering  upon  any 
land  in  pursuit  of  game,  he  shall,  on  convic- 
tion, pay  not  exc^ing  two  pounds.  Then 
follows  a  proviso,  that  such  person  may  prove 
by  way  or  defence,  '*  any  matter  which  would 
have  been  a  defence  to  an  action  at  taw  for  such 
trespass."  Now  it  is  well  known,  that  no 
person  but  the  tenant  in  possession  can  bring 
such  action  at  law  a^nst  a  trespasser ;  and  to 
prove  that  the  plaintiff  is  not  the  tenant  in 
possession  woula  he  a  good  defence  to  such 
action,  and,  therefore,  a  good  defence  to  such 
information,  if  laid  by  any  one  not  in  posses- 
sion; but  this  rule,  if  strictly  acted  upon, 
would  preclude  the  kmdlord  (where  he,  either 
under  the  act,  or  by  agreement  with  his  tenant, 
is  owner  of  the  game,)  from  laying  an  infor- 
mation for  pursuing  his  game  on  his  tenant's 
land ;  for  even  a  landlord  cannot  bring  an  ac- 
tion at  law  for  a  trespass  committed  on  hb 
land,  when  such  land  is  let  to  a  tenant.  To 
remedy  this,  an  exception  is  added  to  the 
above  proriso,  "  save  and  except  that  the 
leave  and  licence  of  the  occupier  of  the  land 
shall  not  be  a  defence  where  the  landlord 
shall  have  the  right  of  killing  the  game ;  but 
such  landlord  shall,  for  the  purpose  ofprose" 
eating,  be  deemed  to  be  the  legal  occupier  of 
such  land.''  Ejfceptio  probat  regulam.  None, 
therefore,  but  the  occupier  can  lay  the  infor- 
mation for  a  trespass,  under  sect.  30,  except 
the  landlord,  and  he  only  in  the  cases  provided 
for  in  that  section.         '  T.  T. 


MASTBR  EXTRAORDINARY  IN  CBANCBRY. 

It  is  a  common  practice  to  notify  the  ap- 
pointment of  a  Master  Extraordinary,  in  the 
Jjbndon  Gazette^  and  it  figures  tiiereio  very 


4a^ 


Sekctianfrmn  Cbrre^ttrndeMCe. 


impesiiigiT;  v!s.  ^  WhiteWtM,  ^  •£ 
The  Lont  ChaiKcHor  has  been  iifeased  to 
appoint  A.  B.  of,  &c.  a  Master  Ejrttnordlntiry 
in  the  Hi^h  Court  of  Chancery ;"  whilst  Ihe 
far  more  important  appoiatment  of  a  Matter 
in  Chancery  {prdinvry]  pnasps  tub  iitemti^  as 
likewise  the  appointnient  of  the  many  other 
efficient  fanctionaries  of  that  Court,  the  ob- 
jects of  the  Lord  Chancellor's  especial  selec- 
tvon.  It  is  not»  therefore,  a  little  ludtcrons  to 
observe  this  frequent  proclamation  in  that 
orade  of  iFcrity,  the  London  Gazette,  echoed 
as  it  is  by  the  newspapers,  and  re-?choed  from 
paper  to  pnper,  particularly  in  the  locality  of 
the  fortunate  appointee,  where  it  is  ofien  sup- 
posed by  the  uninformed  to  be  an  appoint- 
ment, not  fiar  remowod  from,  and  perhaps  the 
next  step  to,  that  of  the  Chancellorship  uself ; 
and  they  would  be  generally  incredulous,  if 
told  that  it  is  obtained  as  of  courae  (pcacti- 
cally)  at  the  will  of  the  applicant  (who  need 
not  even  be  an  attorney),  on  the  payment  of 
half  a  score  sovereigns,  or  lesa. 

Having'  myself  talLcn  out  this  appointment 
niMiy  years  since,  wUk^tU  notifyin|^  it  in  tke 
Gaxetle,  I  am  desirous  of  askiiw  such  of  your 
r«Mlers  as  are  better  informed  on  this  point, 
whedier  there  u  any  necessity  for  so  aoinf(, 
tad  where  is  the  authority  for  it?  It  is  pre- 
■uaed  that,  at  all  events,  the  ac/«of  Ihe  Master 
Bstraordinary  are  of  the  same  force  as  if  his 
nppointment  had  been  gazetted ;  and  that  the 
diefattlt  can  only  affeL*t  himself  in  a  penal  way, 
either  pecuniary,  utider  some  act  of  parlia- 
ment, or  by  eensure  of  the  Courts  under  any 
Bole  oc  Order.  J.  A.  M. 


Wr« 


DOW  I R.— blMiT  ATI0N8 . 


The  letter  of  your  correspondent  Y.  N.  N., 
p.  350^  anpcMB  to  me  to  have  been  written 
under  a  ridse  notion.  He  evidently  fancies 
that  the  2d  section  of  the  act  extends  to  wo. 
flsen  married  befute  the  I  at  day  of  January 
1834;  and  seems  to  have  passed  the  last  sec- 
tion by,  without  the  aKj^teat  aotke.  If  he  has 
read  Ine  last  sectioa,.  L  imagine  he  will  lie 
veady  to  agree  with  me,  that  a  woman  married 
belDre  the  l»t  of  Jauuary  18  Vl^  has  neither 
ne^vly  created  rights,  nor  is  her  estate  under 
Ike  old  law  made  sutgeet  to  the  will  of  her 
lumbaad.  If  that  is  allowed,  a  wife  (so  mar- 
idad)  would  have  n»  Utle  to  dower  out  of  an 
efmlahle  estate ;  and  a  trustee  would  as  effi- 
GMttly  bar  her  dowear  now  as  heretofore,  and 
anchtroBteeis  as  easentiakW  necessary.  Y.  N  N. 
In  hct  stales,  that  out  of  an  equitable  estate, 
the  mfe  would  be  entitled  to  dower,  althoogh 
married  before  the  Ist  of  Januaij  1834 ;  and 
if  the  last  section  wOl  admit  ot  a  question, 
perhaps  Y.  N.  N.  will  say  whether  a  woman  is 
entilted  to  dower  (she  having  been  married 
before  1834)  out  of  an  equitable  estate?  I 
think  I  am  not  singular  in  my  opinion  that  she 
is  nat :  but  if  she  »,  aHow  me  to  ask  Y.  N.  N. 
whether  the  husband  cannot  bar  it  by  an  act 
of  hia  own»—- his  will  for  instance }  Is  it  im- 
poaaible,  that  although  a  man,  whose  wife  was 


married  to  him  before  1834,  and  cooaeqaently 
rendering  ntrastee  neeessary ;  is  it  impossible, 
I  say,  that  the  same  man  ma?  be  married  « 
second  time,  and  would  not  liis  second  wtfe» 
supposing  her  marriage  to  take  place  in  1834, 
be  entitled  to  dower  under  this  statute,  out  of 
an  equitable  estate  ?  Then  as  regards  her,  the 
trustees'  estate  is  no  protection ;  bnt  the  de- 
cbratbn  would  be.  Ene. 


Sir, 


cannricATB  stamp. 


I  find  the  Stamp  Laws  are  to  be  revised :  I 
therefore  submit,  that  now  is  the  time  fdr  a 
little  a^ptation  on  the  subject  of  the  duty  on 
certificates.  If  attorneva,  or  those  that  wish 
to  be,  desire  to  be  freed  from  this  unjust  tax, 
they  should  instantly  he  up  and  stirring. 

N. 


DOWBR. — LiniTATIONS. 

The  remarks  of  J.  P.  T.»  J.  T.,  and  E.  R, 
<ni  this  sabject,  (contained  in  p.  350,)  ate,  I 
believe,  totally  incorrect  i  ana  my  corres- 
pondence does  not  contain  a  single  contra- 
dictory  passage.  It  is  quite  evident  that  the 
usual  limitations  (except  of  a  joint  estate),  and 
which  limitations  mean  those  which  were  made 
or  created  prior  to  the  1st  of  January  1834, 
will  not  bar  the  dower  of  widows  mmrried  on 
or  hefwre  thnt  dn^  espeeiidly  as  the  14th  sect. 
saves  the  rights  of  such  widows  to  all  thdr 
husband's  beneficial  ffropertv,  and  whether 
wholly  equitable,  or  partly  legal  and  portly 
equitable ;  and  shall  not  give  to  any  will,  deed, 
&e.  entered  into  or  created  bffifr9  timt  dag, 
the  effect  of  defeating  or  piejudicing  any  right 
to  doweff :  and  the  act  provides  that  seisin 
shall  not  be  necenary  to  give  tiiem  thetr  title 
to  dower.  The  usual  limitations  made  or  cr^ 
ated  subMnjaeatly  tn  that  day,  even  when  in- 
'i*rafted  with  the  new  declaration,  in  any  fiwrn, 
cannot  effect  that  object,  as  to  widows  nwrried 
(m&r  bt^fure  ikut  dap ;  for  the  act  does  not  ex- 
tend to  the  dower  of  soch  widows,  their  rights 
being  expnssly  saved ;  and  therefore  the  in* 
trodnction  of  the  declaration,  in  any  form, 
cannot  extend  to  such  widfiws,  so  as  to  defeat 
their  right  and  title  to  dower. 

My  subsequent  correspondence,  p.  386.  wiU 
demonstrate  that  the  reason  given  by  J.  1\  for 
the  insertion  of  the  declaration  in  the  usual 
limitations,  is  highly  improper;  for  the  act. 
prescriber  a  mode  by  which  widows  shall  be 
barred  of  dower,  v.'#.  by  a  joint  eAtate,  ifmrnr- 
ried  oh  or  hffore  the  Ut  ufjnnunry  1834 ;  and 
by  the  declaration,  and  other  special  means, 
if  married  9ub§fqugnily  to  thai  ditp;  and  upon 
this  principle,  I  believe  that  the  whole  of  my 
correspondence  on  this  subject  is  law,  and  a 
faithful  exposition  of  the  act  itielf,  and  needs 
no  other  quotation  to  support  it.  By  a  con- 
trary course,  practitioners  will  sacnfice  Uie 
interesta  of  their  cEents. 

Y.  N.  N. 


Superiof  OtmrU;  Kk^'t  Beftek  Pmeike  Cmrf. 
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SUPBRIOR  COURTS. 


mfnQ'4  ScncI)  practice  Court. 

JI7D6MBNT  ON  AW  OLD  WARRANT  OP  AT- 
TORNEY— ^APPIOAYIT. — DSFSNDANT  81KN 
••  ALIVR." 

In  oninr  /•  oA/Mi«  juiigment  on  mn  M  wnr^ 
rant  of  tiitornep,  a  Hffmtant  mmt  noi 
untjf  be  ttnled  io  kave  been  **  ieen'*  within 
0  rfiMotmifie  period,  Uit  to  have  been  $een 
-Wire." 
Tliis  wRB  an  aoplication  for  leave  to  sign 
Jadi^ment  on  an  old  warrant  of  attorney. 

The  affidavit  stated,  that  the  defendant  bad 
been  **  seen  "  on  the  l4th  of  the  month,  but 
did  not  sute  that  be  was  then  *'  alive.*^ 

Paite^on,  J.,  said  that  it  must  be  distinctly 
sworn  that  the  defendant  had  been  seen  alive. 
An  instance  had  (NXiirred,  where  it  was  sworn 
that  a  defendani  was  seen^  and  it  turned  out 
that  he  was  seen  dead  in  his  coAn. 

Rule  refused  -^Cbell  v.  Olfffield,  H.  T.  1836. 
K.  D.  P.  C. 


MOTTCB  OF  BAIL. — RULB  OP  T.  T.  1  W.  4, 
8.  3. — ^AFFlDAVrr  OP  JU8TIP1CAT10N  AC- 
CORDING TO   OLD   FORM. 

^  defemthnt  httoing  adttpted  the  New  Ruies 
of  Trinity  Term,  I  frill,  4,  #.  3,  in  gw^ 
inff  notice  of  bail,  he  must  also  use  the 
/arm  uf  affidavit  therein  giten  to  justi/y, 
and  an  affidarit  according^  to  the  old  form 
(s  there/ore  ineufficient. 

The  bul  was  opposed,  and  an  objection  was 
takeft,  that  the  affidavit  of  justification  did  not 
comply  with  the  rule  of  Court  of  Trinity  Term, 
1  Wul.  A,  s.  3,  as  it  did  not  sUU  the  nature 
of  the  proper^  of  one  of  the  bail. 

In  support  of  the  bail,  it  was  submitted 
that  the  affidavit  «vas  sufficieDt,  according  to 
the  form  used  prior  to  the  Rule  of  Court  al- 
luded to,  and  that  the  defendant  was  not 
bound  to  adopt  the  form  given  in  the  latter. 
The  prdvision  of  the  rule  only  wus,  that  if  the 
notice  of  bail  was  accompanied  by  an  affidavit 
in  the  form  which  was  given,  and  the  bail 
were  objected  to,  but  afiowed,  the  plaintiff 
would  be  compelled  to  pay  the  costs  of  justi- 
fication. That  Rule  was  only  diiectory.  This 
was  country  bail,  and  notice  of  bail  was  given 
according  to  the  New  Rule ;  but  by  a  case  which 
was  reported,  it  would  appear  that  the  form  of 
affidavit  given  in  the  Rule  need  not  be  adopted. 
The  only  effect  was,  that  the  plaintiff  could 
not  be  compelled  to  pay  the  costs  of  justifica- 
tion if  the  bail  were  allowed. 

Pattewon,  J.,  said  that  a  fixed  practice  was 
desirable  in  such  cases.  A  defendant  having 
commenced  according  to  the  New  Rules,  could 
not  afterwards  sav  m  would  not  be  bound  by 
them.    If  the  defendant,  therefore,  chose  to 

gve  notice  of  bail,  justifying  according  to  the 
ew  Rtdes,  he  must  also  use  the  form  of  affi- 
davit given  in  them. 

Bail  rejected.— /*r»«Mi'«  bail,  H.  T.  1836. 
K.B.P.C. 


TRBtPASS.— AMO0irr  OP  BAIIAGB8  LB89  THAN 
PORTT  SHrLLfNOa.— 8PBCIAL   PLBA.— ^PB- 

BATioN  OP  32  &  23Car.  'J,  c.9,  a.  136, 

AND  43  ElIB.  C.  6,  8.  2.  —  POWER  OP 
JUDOB  TO  CBRTIPY. — RBCOTBRY  OP  PART 
OP  CAU8B  OP  ACTION  BY  PLAINTIFF.— 
P08TBA. 

^  Judge  it  entitled  to  certify  to  deprive  the 
plaintiff'  of  hii  eutte,  in  an  octittn  qu.  el. 
fr.  under  the  43  Elit,  e.  6,  #.  2;  the  trhole 
record  en  I  evidence  at  the  tri»l  bein^ 
considered^  noturithstandinff  the  defendant 
having  pleaded  Not  Guilty,  which  is  a 
special  plea  under  the  New  Holes  of  Plead-' 
t^»  hy  which  the  case  is  tahen  mti  of  the 
operniion  of  22^23  C.  2^  €.9,  s.  136. 

A  plainiijf  having  recovered  only  as  to  part 
of  his  cause  o/ action,  is  stHl  entitled  to 
his  postea. 

This  was  a  rule  calUng  on  the  defendant  to 
shew  cause  why  the  postea  should  not  be  de- 
Mvered  to  the  plaintiff,  and  why  the  Master 
should  not  tax  him  costs. 

It  appeared  that  the  action  was  for  breahing 

Se  plaintiff's  close,  and  carrytiiff  off  his  goods, 
eas — first,  as  to  breaking  the  dose.  Not 
pttilty ;  secondly,  as  to  the  goods,,  that  they 
were  not  the  property  of  the  plaintiff.  The 
verdict  was  retttrned**as  to  the  breaking  of 
the  dose,  for  the  plaintiff,  with  bs.  damages  f 
and  for  the  defendant,  as  to  the  ||pDods :  and 
the  amount  of  damages  was  certified  b)  th« 
Judge,  under  the  43  EliB.  c.  6,  s.  2. 

It  was  contended,  in  support  of  the  rnle, 
that  the  case  came  within  the  eBcmption  uf 
the  act  of  Elizabeth,  by  which  the  Judge'a 
certificate  was  rendered  inoperative.  By  the 
New  Rules  of  Pleading,  the  plea  of  Not  Guilty 
became  a  special  plea*  ana  put  dl  mattera 
upon  the  title  to  the  land  out  of  the  cause. 
It  was  an  established  rule,  that  when  the  de- 
fendant pleaded  an^  special  plea»  of  whatever 
nature,  or  disdosmg  any  facts,  upon  which 
die  issue  was  found  against  him,  the  plaintiff 
entitled  to  full  costs,  although  the  dama- 
ges ^ven  did  not  exceed  .40f.  Upon  ihli^ ' 
principle,  BO  certificate  was  necessary  uskder 
Che  22  &  23  Car.  2,  c.  9,  s.  136,  and  it  was 
evident  the  Judge  could  not  properly  grant 
one. 

Car,  adv.  m/I 

CoMdgtp  J.,  gave  Jvdgment,  and  said  that 
the  first  issue  was  clearly  a  divisible  one,  and 
tlie  jvnr  must  be  conridered  to  have  found  for 
the  defendant  so  much  of  it  as  referred  to  the 
asportation.  The  ^aintiff's  argument  had  a 
different  effect  with  regard  to  the  two  sta- 
tutes. In  order  that  the  case  might  be  sdd 
to  be  within  the  exemption  of  the  statute  of 
Elizabeth,  the  decbration  only  was  looked 
to;  and  although  on  an  examination  of  the 
whole  record,  it  did  not  appear  that  the  action 
concerned  any  "  title  or  interest  of  lands,  or 
the  freehold  or  inheritance  of  any  lands,"  yet 
it  was  contended,  Hiat  as  it  might  have  done 
so,  and  as  on  the  face  of  the  dedaration  it  was 
an  action  of  trespass  fv.  d./h.,  the  case  wat-' 
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within  the  exemption.  In. order,  howerer,  to 
take  the  case  out  of  the  operation  of  the  sta- 
tute of  Charles,  the  plea  was  referred  to ;  and 
although  by  the  declaration  it  appeared  that 
the  freehold  or  title  of  land  might  have  been 
chiefly  in  auestion,  yet  as  by  the  whole  record 
it  was  evident  that  it  was  not,  the  Judge,  it 
was  said,  could  not  certify  that  it  was  not,  and 
the  case  was  therefore  out  of  the  operation  of 
the  statute.  The  statute  of  Charles  provided, 
that  the  certificate  should  refer  rather  to  what 
took  place  on  the  trial,  than  to  the  original 
cause  of  action,  and  must  therefore  depend  on 
the  issues  on  the  record  $  and  all  cases  had 
therefore  been  decided  upon  consideration  of 
the  whole  record.  In  order,  however,  to  take 
the  case  out  of  the  statute  of  Elizabeth,  it  was 
argued,  that  the  point  as  to  whether  the  action 
was  for  any  interest  of  land,  should  be  de- 
cided by  the  declaration.  That  statute  pro- 
vided, that  if  upon  any  action  personal 
brought,  not  being  for  any  title  or  interest  of 
lands,  nor  concerning  the  freehold  or  inhe- 
ritance of  any  lands,  nor  for  any  battery,  it 
should  appear  to  the  Judge  by  whom  it  wa<t 
tried,  that  the  debt  or  damages  aid  not  exceed 
40lff.,  in  every  such  case  he  should  not  award 
to  the  plaintiff  any  more  costs  than  the  amount 
of  damages  recovered,  and  less  in  his  discre. 
tion.  It  was  also  urged,  that  it  would  be  very 
hard  that  aplaintiff,  oetng  obligerj  to  bring  an 
action  for  a  trespass,  when  little  real  damage 
was  done,  for  tlie  sake  of  defending  the  tiUe 
to  the  land,  should  be  dependant  as  to  his 
costs  on  the  trespasser's  plea,  or  the  case  of 
mere  denial,  or  adverse  title,  which  he  might 
set  up  on  the  trial.  It  must  be  observed, 
however,  that  it  was  necessary  that  the  Judge's 
certificate  must  be  obtained  in  order  to  de- 
prive the  plaintiff  of  his  costs,  and  the  grant- 
ing or  refusal  of  that  certificate  was  never  con- 
sidered merely  a  ministerial  act,  and  therefore 
it  would  not  be  granted  in  a  case  where  it  ap- 
peared that  the  action  was  merely  brought  to 
defend  the  title.  On  the  other  hand,  also,  if 
the  opposite  suggestion  were  adopted,  it  would 
^e  making  the  declaration  a  conclusive  test, 
entirely  depriving  ihe  Judge  of  his  discretion- 
ary power,  and  enabling  a  plaintiff  to  reeover 
his  full  costs  in  a  most  vexatious  action.  It 
was  very  erident,  therefore,  that  the  ends  of 
justice  would  be  most  fully  answered  by  tak- 
ing into  consideration  the  whole  record,  and 
by  enoniring  for  what  the  action  was  brought, 
and  what  it  concerned.  In  actions  of  reple- 
vin, or  on  the  case,  the  same  point  of  titie  or 
interest  of  lands  might  be  raised,  and  would 
be  equally  within  the  exception.  Yet  in  those 
actions  the  record  might  not  disclose  that  it 
was  the  object  to  try  any  matter  of  title  or 
interest  in  land.  It  was  a  strong  objection  to 
any  test,  that  it  was  not  applicable  to  all 
cases ;  and  in  this  point  of  view,  also,  it  was 
best  to  ascertain  on  what  the  parties  came  to 
issue.  Furthermore,  a  power  was  given  to 
the  Court  to  give  even  less  than  the  amount 
of  damages  recovered,  as  coses;  and  it  was. 
evident  that  that  discretion  could  not  be  exer. 
cised  merely  on  a  view  of  the  declaration.    In 


nearly  all  the  cases  reported  it  would  he 
found,  that  the  Court  had  taken*  the  M-hole 
record  into  consideration;  and  it  would  lie 
better  that  that  practice  should  be  adopted. 
In  the  present  case,  therefore,  the  taking  the  - 
case  out  of  the  operation  of  the  statute  of 
Charles,  clearly  brought  it  within  that  of 
Elizabeth;  and  the  certificate  must  therefore 
be  held  to  be  operative. 

With  regard  to  the  second  part  of  the  rule, 
the  plaintiff  was  clearly  entitled  to  hu  pu9ieo, 
as  he  had  recovered  on  part  of  his  cause  of 
action.  The  rule  woula,  therefore,  be  die- 
charged  as  to  part,  and  absolute  as  to  part, 
without  costs. 

Rule  accordingly.— 5m/M  v.  Edwards,  H.  T. 
I83(i.     K.B.P.C. 


J U DOM B NT  ON  AN  OLD  WARRANT  OF  ATTOR- 
NBT. — LBTTBR  RBCBIVBD  FROM  DXFBM- 
DANT. — PROOF  OF   HIS   HAND-WRITINO. 

ji  letter  hamntt  been  received  in  the  hand- 
writings of  the  defendant^  it  if  snfficieni 
evidence  that  he  it  alive,  in  ord^r  to  Mtgm 
judgment  on  an  old  warrant  of  attorney. 

This  was  an  application  for  judgment  on  an 
old  warrant  of  attorney. 

The  affidavit  stated,  that  a  letter  had  lieen 
recently  received  from  the  defendant,  signed 
by  him. 

Patteson,  J.,  said  that  the  hand- writing  be- 
ing proved,  the  evidence  might  be  receired* 

Rule  granted.— (?ratf  v.  fTUhen,  H.  T. 
1836.    K.  B.  P.  C. 


FI.   FA. — 8B1ZURB    OF  GOODS.— CLAIMANT. * 

RBF08AL     TO     SUBMIT    TO     DBCI8IOK     OP 
JUDOB     AT     CHAMBBR8. — AirTIiORITT     OP  ' 
ACT. — COSTS. 

A  claimant  to  gftoHt  »ei§ed  under  a  ft,  fa, 
having  refuted  to  nufnnit  to  a  decision  of  a 
Judge  at  chambers,  which  was  Unamth»- 
rised  by  the  act  \  ^2  IT,  4,  c.  58,  *.  6. 
will  not  be  colled  upon  to  pay  the  costs 
incurred  by  the  sheriff  in  heeping  posses^ 
sion. 

This  was  a  rule  under  the  Interpleader  Act. 

From  the  statements  in  the  affidavit!,  it  ap- 
peared that  some  goods  had  been  seised  by 
the  sheriff  under  a  Ji.fa,  which  bad  been  i^ 
sued  against  the  defendant  shortly  after  Mi- 
chaelmas  Term.  The  sheriff,  while  in  posses* 
sioii,  received  notice  of  a  claim  to  the  goods, 
and  he  obtained  a  summons  under  the  Inter- 
pleader Act  before  a  Judge  at  chambers*  it 
being  then  vacation.  On  the  hearing  of  the 
summons,  it  was  submitted  that  the  Judge  had 
no  power  to  interfere  under  the  1  &  2  W.  4» 
c.  58,  s.  6,  10  relieve  the  sheriff.  The  execu- 
tion creditor  offered  to  consent,  however,  ihat 
the  order  should  be  made;  but  the  daimant 
persisting  in  his  objection,  the  parties  could 
not  submit  to  the  decision  of  the  Judge. 

The  present  rule  was  afterwards  obtained, 
and,  on  the  part  of  the  sheriff,  an  applicatioa 
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I  was  now  made  for  the  expenses  which  had 
been  incurred  in  consequence  of  the  refusal 

.  of  the  claimant  to  submit  to  the  decision  of 

the  Jud^e  at  cbamben,  and  it  was  sugf(csted 

that  the  claimant  oiu^ht  to  pay  those  expenses. 

Pttiiestm,  J.,  said  that  the  claimant  could 

not  be  called  upon  to  pay  costs  which  had 

.  lieen  incurred  in  conseciuence  of  his  refusal 
to  subuiit  to  a  decision  which  would  not  hare 
been  authorised  bylaw.  The  sheriff,  there- 
fore, was  not  entitled  to  them. 

The  case  was  then  referred  to  the  Master, 
the  sheriff  beinf(  ordered  to  keep  possession 
of  the  goods  until  the  report  was  made,  the 
cotfts  incurred  to  be  paid  by  the  unsuccessful 
party. 

Rule  accordingly.— C^ri(  v.  Ckeittode,  H.T. 
1836.    K.B.P.C. 


SJXCTMBNT.  —  TENANT  IN  POSSESSION.  — 
HOLDING  UNDSn  TENANT  IN  COMMON. — 
CONSENT  RULE.— CONFESSION   OF   OUSTER. 

//  if  noi  enovffk  io  shew  that  a  tenant  in  pot- 
semen,  in  an  action  o/  ejeetmeni,  hotdi 
under  a  tenani  in  common,  to  entitte  Aim  to 
enter  intif  the  consent  rule^  wiihont  eon^ 
fesnng  caster, 

A  rule  nisi  had  been  obtained,  calling  on 
the  lessor  of  the  plaintiff  to  shew  cause  wh^ 
the  tenant  in  possession  should  not  be  at  b- 
berty  to  enter  into  the  consent  rule,  confessing 
only  lease  and  entry,  without  ouster,  unless 
an  actual  ouster  should  be  proved  on  the 
trial. 

Cause  was  now  shewn;  and  it  aj^peared 
'  that  the  ground  on  which  the  application  was 
'made  was,  that  a  question  as  to  tenancy  in 
'  common  might  arise.  It  was  urged,  that  the 
tenant  was  not  shewn  to  be  sufficiently  inter* 
ested  in  this  question  to  have  the  rule  made 
absolute.  The  affidavit  on  which  the  rule  was 
obtained,  shewed  only  that  the  defendant  held 
under  another  person,  who  was  a  tenant  in 
common,  and  tnat  the  question  between  ten- 
ants in  common  might  arise  in  the  course  of 
the  actioD. 

In  support  of  the  rule,  a  case  was  cited, 
where  it  was  held,  that  a  defendant  in  eject- 
ment, having  shewn  that  he  was  a  tenant  in 
common,  was  entitled  to  confess  lease  and 
entry  only,  vnthoot  confessing  ouster. 

Patteson,  J.  said,  that  if  the  tenant  were  a 
tenant  in  common,  there  could  be  no  doubt 
lie  would  be  entitled  to  the  rule ;  but  that  was 
not  shewn,  but  merely  that  the  person  under 
whom  he  held  was.  The  case  would  have 
been  different,  if  the  landlord  had  made  him* 
self  a  party  to  the  application;  but  as  it  at 
present  stood,  the  rule  must  be  discharged, 
with  costs. 

Rule  discharged.-— />f/tf  dem.  Wills  v.  Roe, 
H.T.  1836.    K.B.  P.  C. 


AFFIDAYIT     OF    SERVICE    IN    EJBCTMBNT.— 
"  OCCUPIER." — •*  TENANT  IN  POSSESSION." 

In  an  affidamt  in  tapper t  of  an  application 
for  jadgment  against  the  casual  ejector, 
the  "  tenani  in  possession''  must  be  steorn 
to  hatse  been  served,  and  not  the  "  occu- 
pier:* 

This  was  an  application  for  judgment  against 
the  casual  ejector. 

ITie  affidavit  stated,  that  the  person  served 
was  the  '*  occupier"  of  the  premises. 

Patteson,  J.  said  it  was  indispensably  requi- 
site to  state  that  the  "  tenant  in  possession" 
had  been  served. 

Rule  refused. — Doe  dem.  Jackson  v.  Roe, 
H.  T.  1836.    K.  B.  P.  C. 


defendant's  DISCHARGE  UNDER  THE  IN- 
SOLVENT  ACT. — SCHEDULE. — ^AMOUNT  OF 
PURCHASE  MONET  OF  ANNUITY,  AND  OF 
ANNUITY  SET  OUT. — SUBSEQUENT  LIABILITY 
TO  ARREARS  NOT  SET  OUT. — ^ARRBST. — IN- 
TENTION TO  MISLBAD. 

A  defendant  will  be  discharged  from  UMBtjt 
to  arrest,  for  anff  arrears  due  on  anan^ 
nuitjf,  \f  he  shall  hate  obtained  his  dis^ 
charge  under  the  Insolvent  Act,  and  skull 
have  set  forth  the  sum  paid  as  the  purchase 
money  of  the  annuity,  as  well  as  the 
amount  of  the  annuity  itself,  if  it  shnU 
appear  that  there  urns  no  intention  to  mk^ 
lead. 

A  rule  had  been  obtabed  for  the  discharge 
of  a  defendant  out  of  custody,  on  the  ground 
of  his  being  relieved  from  his  liability,  by  his 
havmg  taken  the  benefit  of  the  Insolvent  Act. 

A  preliminary  objection  was  taken  with 
defendant's  affidavit  in  support  of  the  rule, 
that  it  did  not  set  forth  his  nlac*e  of  abode,  in 
accordance  with  the  Rule  ot  Court,  which  re* 
quired  that  the  addition  of  every  person 
making  an  affidavit  should  be  given  therein. 
A  case  was  cited,  where  this  rule  had  been 
acted  upon,  and  where  a  defendant's  affidadt 
had  been  refused  to  be  read,  in  consequence 
of  his  addition  being  omitted. 

On  the  other  hand,  it  was  contended,  on 
the  authority  of  various  cases,  that  the  addition 
of  a  defendant,  in  an  affidavit  in  the  course  of 
a  cause,  need  not  be  f^ven ;  and  that  a  defen- 
dant, being  in  custody,  need  not  state  his  re- 
sidence in  nis  affidavit. 

It  was  urged,  that  in  the  case  alluded  to,  m 
support  of  the  last  argument,  the  defendant 
was  in  custody  of  the  keeper  of  the  prison  of 
the  Court,  and  therefore  might  be  considered 
to  be  in  fact  in  the  Court.  Here,  however, 
the  case  was  different,  as  the  defendant  still 
remained  in  the  custody  of  the  sheriff.  The 
real  object  of  the  defendant's  addition,  in  a 
case  like  the  present,  would  be,  that  on  his 
discharge,  his  usual  place  of  residence  might 
be  known,  in  order  that  the  pluntiff  might,  if 
requisite,  communicate  mth  liim. 
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Pattnmi^J^  tkougiit  tbat  the  deseription  was 
soflicieiit  ui  ibe  prasent  case.  He  cooki  not 
4ecide,  however,  what  the  course  would  be, 
as  to  the  necessity  of  ifivin^  the  addition, 
merely  on  the  ground  of  the  defendant  being 
the  deponent. 

A  second  obiection,  that  the  application 
was  too  late,  was  then  taken.  Five  days  had 
ekpsed  since  the  arrest  of  the  defendant ;  and 
a  case  had  been  decided  where  four  days  were 
held  to  be  the  period  within  which  an  appU* 
cation  of  the  present  description  must  be 
made. 

In  answer  to  this  objection,  it  was  urged, 
that  iu  the  case  alluded  to,  the  action  had 
iMen  commenced  by  serviceable  process ;  and 
the  defendant  here  was  in  custody  on  a  coy?. 
ad.  ifti, 

PatieMcn,  J.  said  that  the  application  was  iu 
time.  The  cases  of  bailable  and  serviceable 
process  were  very  different. 

Cause  was  then  shewD  on  the  merits  of  the 
case.  The  question  was,  whether  the  defen* 
daot,  having  taken  the  benefit  of  the  40th 
flection  of  the  Insolvent  Debtors'  Act»  was  dis- 
charged from  his  liability  to  an  annuity.  That 
section  empowered  certain  commissionersi* 
aflter  «  debtor  had  «wom  to  the  truth  of  hi« 
petition  nod  schedule,  and  after  his  executing 
a  warrant  of  attorney,  the  fbroi,  &c.  of  which 
WW  provided,  io  discharge  him  from  custody 
nt  auy  time  they  should  appoint ;  as  to  the 
eevend  debts  and  sums  of  money  doe  at  the 
•time  of  filing  the  petition,  to  his  creditors 
iiamed  in  the  schedule ;  aad  as  to  the  claims 
of  all  other  persons,  not  known  to  4he  debtor 
at  the  time  of  the  adjudication,  who  might  be 
indorsees  or  holders  of  any  negotisible  secu- 
rity, set  forth  in  the  sdieduie.  In  the  present 
cm^s  the  defendant  had  granted  an  annuit)r  of 
100/.  per  annum,  on  condition  of  his  receiving 
a  sum  of  1000/.  On  his  claiming  the  benefit 
of  the  act,  a  sum  of  75f.  was  afleged  to  be  due 
as  arrears.  These  arrears,  however,  were  not 
set  forth  in  the  sdiedtfle,  although  the  amounts 
of  the  purchase  money  and  of  the  annuity 
were.  It  was  for  the  arrears  claimed  that  the 
defendant  had  now  been  arrested ;  and  it  was 
contended,  that  as  they  were  not  eet  forth  in 
the  schedide,  he  was  not  protected  from  arrest 
for  them  by  his  discharge  by  the  Insolvent 
"Court.  The  5lst  section  of  the  Act  for  the 
Relief  of  Insolvent  Dditors,  it  was  submitted, 
did  not  apply  to  this  case,  or  it  might  be  sug- 
gested that  the  plidntiff  should  have  proved 
Tiis  claim.  That  section  applied  to  sums  which 
would  become  due  at  a  future  time,  by  virtue 
of  any  bond,  covenant,  &c. ;  but  the  money 
now  claimed  was  already  due. 

On  the  other  band,  a  sufficient  description 
of  the  debt,  it  was  contended,  was  given  io 
the  schedule.  The  sum  paid  as  the  purchase 
money  of  the  anmdtywas  set  forth,  as  well  as 
the  amount  of  the  annuity  itself;  and  it  was 
ouite  clear  that  the  defendant  was  delivered 
from  liability  to  the  former  sum.  The  foun- 
dation of  tbe  arrears  baring  thus  been  got  rid 
of,  it  was  erident  that  his  liabSity  as  to  the 


arrears  themselves  also  ceased.  If  any  amirs 
were  due,  the  plaiatiff  had  received  ample  no- 
tice to  prove  bis  chuin ;  and  his  neglect,  in 
not  doing  so,  ought  not  Io  operate  unravwr- 
ably  towards  the  defendant 

PatieaoM^  J.,  said  Chat  the  defendant  had 
owed  two  alisolute  debts,  and  one  conditional 
debt.  The  two  former  were  the  purchase- 
money  and  the  arrears,  and  the  latter  the  fa- 
ture  claims  of  the  plaiatiff  in  respect  of  the 
annuity.  From  the  purdkase-mooejr,  and  from 
the  futm-e  chiims,  he  wu  cleaify  med  by  bis 
discharge;  and  ia  order  to  tdke  the  other 
debt  into  consideration,  it  wai  neeessarv  to 
look  at  the  40th  section  of  the  aot,  in  which 
the  requisites  of  the  insolvent's  schedule  were 
set  out.  It  was  thereby  required,  that  a  fall 
and  true  description  of  alldtfbts,  due  orinfow- 
in^  due  from  the  prisoner,  at  the  time  of  his 
filing  his  petition,  should  be  set  out,  as  well 
as  of  ail  persons  to  whom  the  prisuner  sboold 
be  indebted,  together  with  the  nature  sod 
amount  of  their  respective  claims.  By  the 
46th  section,  tbe  prisoner  was  also  ordered  to 
be  discharged  as  to  the  several  debts  dumed 
to  be  due  at  the  time  of  filing  the  petition,  to 
the  several  persons  "  named''  in  his  schedule 
as  creditors.  Uuder  this  section,  it  would 
dmpear  that  the  defeadaat  was  disdiaiwed  from 
the  arrears  of  the  annuity,  because  the  plain- 
tiff was  named  in  the  nehedule  as  a  creditor, 
and  because  the  original  sum,  on  which  tbe 
arrears  became  doe,  was  mentioned.  By  that, 
the  attention  of  the  phiintiff  was  called  to  the 
arrears,  and  he  should  have  gone  in  and 
proved  his  clium  io  respect  of  them,  as  well 
as  the  vnlue  of  the  future  annuity;  and  as 
there  did  not  appear  to  be  any  intention  to 
mislead  the  plaintiff,  the  defendant  01^  to 
be  discharged.  The  existence  -of  that  mten- 
tion«  however,  was  a  materiid  poiiit  for  con- 
sideration. In  a  case  cited,  an  application 
similar  to  the  present  was  made,  and  a  differ- 
ence of  2s.  6^.  was  found  to  exist  between  the 
real  aooount  of  the  debt  and  the  sum  set  out 
as  due  in  the  schedule.  But  the  Court  then 
said,  that  as  there  appeared  to  be  no  intentioo 
to  mislead,  and  as  the  debt  was  otherwise  set 
out  with  great  accuracy,  the  defendant  was 
entitied  to  his  discharge.  So,  in  the  present 
case,  the  sum  of  1000/.  being  men  in  the 
schedule,  and  the  arrears  depenoing  on  tint 
sum,  the  omission  of  them  could  not  be  said 
to  have  arisen  from  any  desire  to  mislead. 
The  defendant  must  therefore  be  dischati^ed ; 
but,  as  he  had  brought  the  present  discusuon 
on  himself,  he  coula  not  be  allowed  the  costs 
of  the  rule. 

Rule  absolute,   without   costs.^JVroff  v. 
•/Met,  H.  T.  1836'.    K.B.  P.C. 


gipcrtor  ComHB:  Bxehequer^-^NoiHcf  ike  J9Mk. 
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UARINO  COGNOVIT. — DKCLARATION  OF  DB- 
PKNDANT'8  ATTORNKY  JN  WRITING,  UNDER 
THE  RULE  H.  T.  2  W.  4,  C.  72. 

ThedecUtration  required  by  the  Rule  of  Court, 
iif  an^aUorn^,  that  he  is  the  atturney  of 
the  defendant ,  in  mtfking'  it  ougnotit,  need 
not  be  given  in  writing  on  the  eognoviL 
This  was  a  motion  to  set  a;iide  iiidfirtn^t  an<l 
ejcecutiou  thereon,  on  the  ground  of  irre- 
^ulariiy,  no  attorney  expressly  appornted  by 
ike  defendant  being  present  at  the  time  the 
co;;novit,  on  which  judgment  wns  signed,  ivas ' 
^iven*  to  advise  him  as  to  its  nature  and 
etIecUi.  It  appeartfd  that  an  vttcirney  had 
caDed  on  the  defendant,  and  hail  induced  him 
to  quit  his  house,  when  he  vmh  arrested.  He  < 
\va»  conveyed  to  a  house  near  to  the  residence  ] 
<»f  his  attorney ;  but  on  his  sending  for  the 
latter,  he  was  not  at  home,  but  his  cleric  at- 
tended, and  was  prepared  to  put  in  bail.  The 
oihcer,  however,  suggested  that  a  cognovit 
might  be  given,  and  this  having  been  agreed 
to,  he  pointed  out  the  attorney  who  had  been 
instrumental  in  obtaining  the  defendant's 
arrest,  as  a  person  who  would  act  for  him  on 
the  occasion,  aud  make  the  cognovit.  The 
defendant  consented,  and  the  cognovit  was 
nccordiogly  drawn,  and  signed  by  the  defend- 
ant, and  by  another  person  as  tthe  attesting 
witness,  and  as  the  attorn^  of  the  defendant. 
There  was  aiso  another  ol^iectton,  which  was, 
that  the  attorney  in  his  attestation  did  iMt4e- 
<;lare  that  he  was  tiie  attomey  for  the  defend- 
viit,  ahhoogh  he  subscribed  himself  as  such. 
The  Ctmrt  said,  that  ike  iatter  objection 
could  not  prevail :  sufficient  had  been  done,  as 
a  verbal  declaration  was  enough.  A  rule  niti, 
however,  might  issue  on  the  first  point. 

Rule  accordingly,  but  it  was  subsequentlv 
aliaiidoned.  Robineon  ▼.  Drooisbanh,  H.  1. 
\S36.  Etcheq. 


PKIUOD  W«BN  APFtDAYIT  OF  fiTEBT  MAY  BE 
CUNblDER'ED  STALE. — ISSUE  OP  CAPIAS  'ON 
AFFIDAVIT. — SU^SKQUENT  ISSUE  OF  PRO- 
CESS ON  THE  SAME  AFFIDAVIT  INTO  A  DIP- 
rSRBNT  COUNTY. — SAME  OPPICBB  ACTING 
FOR  BOTH  C0I7NT1BS. 

^n  njiduvit  of  debt  ii  not  stale  until  it  is  a 
pear  old. 

When  the  ume  ^oer  acts  for  two  counties^ 

.  process  mup  be  istued  into  both  counties  on 

the  same  affidavit.  If  the  first  writ  issued 

is  not  acted  upon. 

A  rule  had  been  obtained  for  setting  aside 
41  wrH  of  ntias  caputs,  with  costs,  forirregnla- 
TTty,  and  that  the  defendant  might  be  dis- 
charged out  of  custody. 

Cause  was  now  shewn,  and  it  appeared  that 
fhe  original  affidavit  of  debt  was  filed  on  the 
9th  of  April,  1835,  and  a  cnpias  issued  into 
JSurtey,  No  arrest  was  made,  however ;  and, 
on  the  10^  of  May,  another  capias  was  issned 


inUi  Middlesex,  referring  lo  Ihe  previoas  affip- 
davit  and  capias.  No  arrest  still  took  place ; 
and  on  the  5th  of  November  an  alias  capias 
was  itisued  into  Surrey,  ^th  an  indorsement 
that  the  original  affidavit  of  debt  was  filed  on 
the  9th  of  April,  1835;  and  on  this  the  de- 
fendant was  arrested.  This  anrest,  it  was 
sulnnitted,  was  quite  regular.  In  a  case  al- 
luded to,  it  was  lield  byxhe  CouH,  that  if  a 
writ  of  capias  were  issued  into  one  county  on 
an  affidavit  of  debt,  and  no  proceeding  taken 
thereon,  another  original  writ  might  be  issued 
into  another  county,  on  4he  same  affidavit ; 
and  in  another  case,  an  affidavit  was  sworn 
before  a  deputy  filazer  for  Sassem,  l)ut  the  de- 
fendant not  being  iound  there,  after  a  month 
the  pluintiff  caused  an  alias  capias  to  be  issued 
into  Cornwall,  by  the  same  dmuty  filazer,  and 
an  arrest  on  the  latter  was  hfera  good,  although 
no  new  affidavit,  or  an  office  copy  of  the  old 
one,  had  lieen  filed  on  issuing  tiie  aliat.  In 
the  present  case,  the  officer  acted  for  both 
counties. 

In  support  of  the  rule,  it  was  observed,  that 
the  first  case  cited  had  occurred  before  the 
New  Rules,  and  the  secimd  did  not  apply,  as 
it  was  an  original  writ  "which  wm  issued  here. 
The  Rule  of  Court,  ^riiich  pomted  out  tbie 
forms  of  alias  and />/icn>#  writs,  evidentlgr  con- 
templated tliat  the  aecood  and  subseouent 
writs  should  be  Issued  as  alias  uxui  pturies 
writs,  as  they  w^ere  directed  to  xefer  to  the 
preceding  writ  or  writs.  In  this  case,  a  writ 
was  issued  on  the  &th  cf  November,  on  a  stale 
affidavit  made  on  the  9ih  of  ApriL 

The  Court  said,  that  an  affidavit  was  not 
considered  stale  undl  it  was  a  year  old.  It 
was  evident,  from  the  first  case  cited,  that  a 
plaintiff  might  abandon  the  first  writ,  upon 
which  nothing  was  done,  and  issue  v  fresh 
writ  into  another  county  on  (the  same  affidavit, 
if  made  within  a  year,  and  before  the  officer 
who  acted  for  both  counties.  The  rule  must, 
therefore,  be  discharged. 

Rule  discharged. — Mamtd^n  v.  Misugham, 
H.T.  183G.    Excheq. 
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BCCLISIABTICAL  COURTS  BILL. 

We  understand  that  this  bill  will  not  be 
proceeded  with  until  alter  the  Easter  re- 
cess ;  and  in  the  mean  time  we  shall  pro- 
bably be  able  to  put  our  readers  in  pos- 
session of  all  the  objections  to  the  details 
of  the  bill.  We  still  think  that  the  prin- 
ciple of  consolidation  is  a  useful  one,  and 
hope  that  this  main  feature  of  the  plan  will 
be  carried  into  effect. 


ASSIOKMBNT  OF  ARTICLES. — REOISTRIT. 

P.  328. 
1  think  that  the  Indemnity  Act  will  cover 
the  omission  of  not  registering  the  assignment 
of  articles;  for  it  iudemnifies  all  who  have 
"  paid  their  proper  stamp  duties,  either  before 
or  within  six  months  after  the  execution  of 
the  contractt  in  writing  entered  into  by  them 
to  serve  as  clerks  to  atiomey:«,  &c.  &c.  These 
words,  I  submit,  include  all  contracts,  &c. 
which  bear  the  duty  of  a  stamp.  Such  then  b 
the  contract  for  the  assignment  of  articles. 
ride  55  G.  3,  c.  184,  sched.  part  1.  In  ad- 
dition, a  case  has  lately  come  under  my  own 
cognizance,  where  a  clerk  omitted  to  register 
the  assignment  of  his  articles,  but  haviii«r 
waited  for  the  Indemnity  Act,  entered  as  an 
attorney  kst  term,  and  is  now  practiring. 

Pbrsius. 


Cnmmaxi  lain. 

LIBERTY. — USAGE.     P.  328. 

In  the  case  of  Rex  v.  the  Steward  andSuiUrw 
of  the  Manor  of  Havering-^it^lhe-B'twer,  5 
Bam.  &  Aid.  691,  it  was  decided,  that  the 
right  to  hold  a  court  for  the  determination  of 
civil  suits,  when  granted  l»y  the  Crown,  was 
not  lost  by  a  non-user  of  fifty  years.  See 
also  the  case  of  Rem  v.  the  Magor  of  Huetimg^ 
in  the  note  at  the  end  of  the  same  case.  It 
seems  to  me,  by  the  statement  of  your  case, 
that  these  are  in  pomt  Pbrsius. 


QUERIES. 
IjId  of  tpraperts  xnir  Conbesntctns. 

COPYHOLD  SURRENDER. — TRU8TBB8. 

A.  M.  devises  his  copyhold  estates  to  B.  and 
C,^  in  trust  for  sale.  Can  they,  being  trus- 
tees only,  surrender,  either  in  or  out  of  Court, 
by  attorney,  or  must  they  surrender  in  per- 
son? 

LORD  OP  MANOR. 

Is  there  any  impropriety  in  the  lord  of  Ae 
manor  being  present  at  a  manorial  court  held 
by  his  Stewart?  and  does  it  in  any  manoer 
invalidate  the  surrenders  taken  at  the  court  ? 


INHERITANCE. 

A  son  purchases  land,  and  dies  sdied, 
leaving  a  father  living,  a  wster  of  the  whole 
blood,  and  a  brother  of  the  half  blood.  The 
father  enters,  and  becomes  seised  as  heir  to  his 
son,  under  the  3  &  4  W.  4,  c.  106.  Upon 
his  death,  who  is  entitled,— the  sister  of  Ibc 
whole,  or  brother  of  the  half  blood  ? 

Querist. 


iR^t  Utqal  H^hwvhtv. 


SVPPI^EWENT 
FOR  MARCH,  1836. 


**  Quod  magis  ad  Nos 
Peitinet,  et  nescire  malam  est,  agitamos." 

HOBAT. 


LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 


NOTSS  OF  LECTURES.       BT  C.  B.  DODD,  K8Q. 

[Wb  are  glad  of  an  opportunity  of  conti- 
nuing the  publication  of  the  substance  of 
the  late  Mr.  Dodd's  Lectures,  delivered  at 
the  Incorporated  Law  Society.  The  MSS. 
with  which  we  have  been  favored,  are, 
however,  in  an  incomplete  state,  and  not 
arranged  in  the  order  in  which  the  Lectures 
were  delivered.  Some  parts  of  them  which 
appear  to  be  imperfect,  were  suppUed  either 
from  notes,  or  extemporaneously,  in  the 
course  of  their  delivery.  We  regret,  there- 
fore, that  justice  cannot  be  done  to  the 
learned  author.  Knowing,  however,  that 
they  excited  considerable  interest,  and  that 
a  report  of  them  is  much  desired,  we  shall 
endeavour  to  make  the  most  of  our  mate- 
rials ;  but,  as  the  necessity  of  occupying  the 
stated  hour  of  lecture,  and  no  more,  some- 
times occasioned  an  abrupt  termination  of 
one  subject,  or  the  imperfect  commencement 
of  another,  we  shall  not  confine  ourselves  to 
the  Lecture  of  any  particular  evening,  but 
select  such  portions  as  may  give  a  complete 
view  of  all  the  important  doctrines  com- 
prised in  the  Course  of  Lectures. 

For  the  present,  then,  the  following  is 
submitted  to  our  readers.] 

OP  CONTRACTS  VOID  FOR  IMMORAUTT,  OR  AS 
CONTRARY  TO  PUBLIC  POLICT. 

There  are  a  large  class  of  contracts 
which  are  invalid  on  other  grounds  than 
those  of  contravention  of  any  statute ; 
grounds  which,  being  of  a  more  indefinite 
and  less  precise  nature  than  that  of  ille- 
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gality  under  a  statute,  require  somewhat 
more  notice.  No  agreement  which  is  in 
itself  grossly  immoral,  or  which  is  founded 
on  a  consideration  of  an  immoral  descrip- 
tion, can  either  be  the  subject  of  an  action 
.at  law,  or  of  a  bill  for  specific  performance 
in  equity. 

Both  these  propositions  are  strikingly  in- 
stanced in  the  cases  of  immoral,  obscene, 
or  irreligious  publications.  No  party  who 
in  any  way  contributes,  whether  by  his 
head  or  his  hands,  whether  intellectually  or 
mechanically,  to  the  production  or  issuing 
of  these  publications,  can  recover,  in  a 
court  of  law  or  equity,  the  price  of  his 
illegal  work  and  labour.  If  a  bookseller 
sells  them,  he  cannot  recover  the  value 
firom  the  vendee.  The  printer,  who  prints 
them,  cannot  recover  for  his  work  and  la- 
bour from  the  publisher.  The  author  who 
composes  them  may  be  defeated  in  an  ac- 
tion for  the  price  of  his  literary  exertions, 
by  the  bookseller  who  has  actually  printed 
and  sold  the  book,  shewing  that  it  is  so 
immoral  and  scandalous,  that  the  express 
or  implied  contract  to  pay  the  author,  is 
void.  If  the  work  is  pirated,  the  Court  of 
Chancery  will  not  protect  it  by  injunction  ; 
since  that  Court  only  proceeds  by  injunc- 
tion on  the  ground  of  invasion  of  property, 
and  there  can  be  no  property  in  that  which 
is  illegal.  If  the  plaintiff  sues  in  an  action 
on  the  case  at  law  for  the  piracy,  he  is  met 
and  baffled  by  the  same  ol^ection. 

In  a  case  a  few  years  ago,  a  printer 
sought  to  recover  from  the  notorious  pub- 
lisher, Stockdale,  the  price  of  printing  Har- 
riette  Wilson's  Memoirs.  Seijeant  Wilde 
objected,  that  the  book  was  obscene  and 
scandalous;  and  Lord  Wynford,  on  exa- 
mining it,  readily  found  that  this  was  the 
case.     He  said,   "  I  have  no  hesitation  iu 
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saying,  that  no  one  who  assists  in  putting 
forth  this  work  to  the  public,  is  entitled  to 
recover  in  a  court  of  justice.  Every  ser- 
vant, from  the  highest  to  the  lowest,  en- 
gaged in  such  a  transaction,  is  prevented 
from  recovering  compensation.*'  Sexjeant 
Vaughan  naturaUy  asked,  "  Does  your 
lordship  think  that  this  objection  lies  in 
the  mouth  of  Mr«  Stockdale,  that  late  re- 
pentant sinner  ?"  Best,  J. — "  Yes,  it  lies 
in  the  mouth  of  anybody.  Lord  Kenyon, 
who  was  in  the  habit  of  expressing  himself 
strongly,  said  he  would  never  take  an  ac- 
count between  two  men  whose  business 
was  transacted  on  Hounslow  Heath,  and 
this  was  a  very  similar  transaction/' — Pop- 
htt  V.  Stockdale,  2  Carr.  &  P.  200.  The 
plaintiff  was  nonsuited. 

A  short  time  afterwards,  Mr.  Stockdale, 
who  had  thus  availed  himself  of  the  mo- 
rality of  the  law  to  evade  payment  of  his 
printer's  bill,  came  into  the  Court  of  King's 
Bench,  and  sued  a  bookseller  for  pirating 
these  same  Memoirs,  which  he  had  beftire 
shewn  to  be  grossly  indecent  and  immoral. 
Mr.  Brougham,  his  counsel,  contended  at 
great  length,  that  by  the  law  of  England, 
a  man  might  have  a  property  in  an  obscene 
and  immoral  book,  on  which  he  might 
found  an  action.  The  plaintiff  was,  how- 
ever, very  speedily  nonsuited.  Lord  7V»- 
terden  says,  "  In  order  to  establish  his 
claim,  the  plaintiff  must,  in  the  first  place, 
show  a  right  to  sell  the  book.  If  he  has 
not  that  right,  he  cannot  sustain  any  loss 
by  an  injury  to  the  sale.  No  lawyer  can 
say  that  the  sale  of  each  copy  of  this  work 
is  not  an  offence  against  tike  law.  Upon 
the  plainest  principles  of  the  Common  Law, 
founded  as  itSs,  where  there  are  no  autho- 
rities, on  common  sense  and  justice,  this 
action  cannot  be  momtaintd"— Stockdale 
v.  Onwhyn,  6  B.  &  Q.  176. 

That  the  law  upon  this  subject  is  at  least 
eoi^aiaient,  no  one  can  possibly  deny.  Can 
you  conceive  a  greater  absurdity  or  ano- 
,  mally,  than  for  the  law  to  allow  a  man  to 
be  indicted  and  punished  for  a  misdemean- 
our at  the  Old  Bailey,  for  selling  an  ob- 
scene book,  and  the  next  day  to  allow  him 
to  recover,  in  Westminster  Hall,  the  price 
of  that  book,  or  to  recover  damages  from 
another  bookseller  who  has  sold  printed 
copies  of  it  ?  But  I  believe  the  law  to  be 
also  politic  and  wise,  and  to  be  well  adapt- 
ed, in  its  general  opera^on,  to  the  end 
which  it  has  in  view,  of  di^ouraging  and 
suppressing  such  mischievous  productions 
of  the  press.  The  argument  against  it,  is, 
that  by  refusing  to  stop,  by  injunction,  the 


piracy  of  such  works,  or  to  allow  the  pro- 
prietor to  sue  for  damages  at  law.  you  ne- 
cessarily contribute  to  the  disseminatioD  of 
a  multitude  of  cheap  and  acces^ble  copies. 
You  thus  increase  the  poison,  and  also  cir- 
culate it  among  a  humbler  class  of  readers. 
To  a  certain  extent,  this  evil  is  undoobt- 
edly  produced  by  the  refusal  of  the  law  to 
protect  a  party  in  possession  of  a  conta- 
minated and  itidictable  article.  Bat  this 
e^  is,  I  believe,  not  to  be  compered  to  the 
good  which  ensues  from  the  general  <^>era- 
ti<m  of  the  law,  which  strikes  at  the  very 
root  of  the  production  of  these  immond 
works.  By  refusing  Mr.  Stockdale,  and 
such  men,  an  injunction,  you  certainly 
spread  cheap  copies  of  Harriette  Wilsixi's 
and  Fanny  Hill's  Memoirs.  But  look,  on 
the  other  hand^  at  the  good  produced  by 
disallowing  all  property  in  such  produc- 
tions, and  placing  them  under  the  ban  of 
illegality,  and  absolutely  rejecting  all  ckdma 
in  a  court  of  justice  respecting  them.  If 
the  author  of  such  works  cannot  recoTer 
the  price  of  his  composition,  is  he  likely  to 
continue  the  composition  of  them  >  If  the 
printer  cannot  recover  for  the  printing,  inrill 
he  not  refuse  to  print  them  ?  and,  above 
all,  if  the  publisher,  who  has  laid  out  con- 
siderable capital  in  producing  such  a  work 
for  sale,  finds  tliat  his  whole  stock  is  ren- 
dered useless,  by  some  cheap  booksdler 
pirating  and  sefiing  them  at  a  fourth  of 
their  price,  will  not  the  publisher  find  that 
the  publishing  and  sale  of  such  books  is,  in 
truth,  an  unprofitable,  as  well  as  a  despica- 
ble and  hateful  occupation*;  and  that  he 
had  better  confine  his  bookselling  to  those 
moral  works  which  are  within  the  pale  of 
legal  protection,  and  which  are  beneficial 
to  society  ? 

You  see,  that  in  all  these  cases,  the  party 
who  is  refused  the  remedy  in  a  court  of 
justice,  is  a  guilty  party.  ITie  remedy  is 
not  refused  to  an  innocent  party.  If  I  let 
my  house  to.  another*  for  the  purpose  of 
its  being  used  as  a  house  of  ill  fiune»  or  a 
common  gambling  house,  I  am  precluded 
from  recovering  the  rent,  provided  I  know 
of  the  unlawful  purpose  to  which  the  pre- 
mises are  applied;  but  if  I  show  that  I 
had  no  knowledge  of  the  unlawful  u^e 
made  of  them,  I  may  recover.  From  the 
moment  that  I  am  informed  of  the  unla^r- 
ful  use,  my  right  to  recover  the  rent 
ceases.  In  the  case  of  an  action  for  use 
and  occupation  of  rooms,  let  to  an  unfor- 
tunate woman  of  the  town,  the  learned 
Judge  who  tried  the  cause  said,  "  If  the 
plaintiff,  after  he  became  ^quainted  with 
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her  mode  of  living,  suffered  her  to  occupy  the 
premises  for  the  express  purpose  of  conti- 
nuing  a  life  of  prostitution,  and  the  pre- 
sent demand  accrued  after  he  had  acj^uired 
this  knowledge  of  her  character,  then  he 
is  not  entitled  to  recover,  and  your  verdict 
«lioald  be  for  the  defendant."— /ennin^ff 
•v.  TkrogmortOH,  Ry.  «c  Moo.  252.  The 
price  of  dresses  famished  to  a  woman  of 
iht  town,  cannot  be  recovered,  if  the  seller 
knew  they  were  to  be  used  in  going  to 
public  places,  in  the  course  of  her  unfortu- 
nate and  immoral  mode  of  life. — 1  Camp. 
348. 

The  point  to  be  shewn  by  the  defendant, 
in  sueh  cases,  is  the  illegality  of  the  use, 
and  the  plaintilF's  knowledge  of  it ;  for  the 
knowledge  of  the  plaintiff  is  sufficient  to 
implicate  him  in  the  illegality,  just  as  much 
as  if  he  had  shared  in  its  profits.  By  fur- 
nishing to  the  defendant  the  means  of  com- 
mitting a  breach  of  law,  he  becomes  a  par' 
ticep9  crimims;  and  then  the  rule  of  law 
applies  which  governs  all  such  cases,  tn 
pari  delicto  potior  est  conditio  possidentis. 
You  will  find,  on  reflection,  that  this  is  a 
rule  of  sound  sense  and  justice,  as  well  as 
^f  law ;  and  though  it  of  necessity  leads 
to  the  practice  of  parties  coming  into  Court 
as  defendants^  and  proclaiming  their  own 
ahame  and  infamy,  this  evil  cannot  be 
avoided*  and  is  counterbalanced  by  the 
.  good  arising  from  the  law  utterly  rejecting 
and  discountenancing  illegal  transactions  as 
a  subject  of  suit.  At  first  sight  it  seems 
•anonudous  to  allow  a  defendant  to  say  and 
•prove,  "  I  keep  a  common  gambling  house 
^— an  indictable  house ;  and  therefore,  be- 
cause I  am  violating  the  law»  I  refuse  you 
my  rent.**  But,  you  will  remember,  this 
can  only  be  said  to  a  landlord  who  knows 
t>f  the  use  to  which  his  house  is  applied, 
and  is,  therefore,  in  pari  delicto  with  the 
tenant.  He  assists  him  in  breaking  the 
law,  and  cannot,  therefore,  recover  at  law 
•the  profits  arising  firom  an  illegal  act. 

But  there  are  other  agreements,  which 
4une  neither  against  obvious  morality,  nor 
«gainst  clear  promises  of  law,  which  still 
cannot  be  enforced  in  a  court  of  justice.  I 
mean  such  as  are  presumed  to  be  prejudi- 
'ciAL  TO  TBB  PUBLIC,  or,  as  it  is  called,  con- 
trary to  pnbHc  policy.  Thus  contracts,  by 
which  a  party  engages  not  to  carry  on  a 
trade  anywhere  in  tie  kingdom,  are  consi- 
dered a  mischievous  restraint  of  trade,  and 
are  held  void. — See  the  leading  case,  Mit- 
chell  V.  Reynolds,  1  P.  Will.  181,  where 
the  judgment  of  C  J.  Parker  is  of  the 
highest  authority.     But  if  a  party  merely 


engages  not  to  carry  on  his  business  withm 
certain  limits  (as  is  so  commonly  done  by 
persons  who  sell  the  goodwill  of  a  sur- 
geon's business,  or  an  attorney's,  the  leases 
of  public-houses,  and  many  others),  this 
restraint  is  not  void,  provided  the  limits 
are  reasonable  under  all  the  circumstances. 
Where  an  apothecary,  on  selling  his  busi- 
ness, bound  himself  not  to  practise  as  an 
apothecary  within  20  miles,  the  bond  was 
held  good.— 2  Chit.  Rep.  407.  But  where 
a.young  man  bound  himself  to  serve  with 
a  surgeon-dentist  at  York,  as  his  assistant, 
at  a  stipulated  salary;  and,  in  consideration 
of  receiving  the  salary,  and  instructions  in 
business,  the  young  man  agreed,  under  a 
penalty  of  1000/.,  that  he  would  not  set 
up  business  as  a  dentist  within  100  miles 
of  York,  so  long  as  the  plaintiff  should 
remain  in  practice  there,  the  Court  held, 
after  much  consideration  of  the  cases,  that 
the  restriction  was  unreasonable  and  void, 
and  that  the  surgeon-dentist  could  not  sue 
for  the  1000/.  penalty. — Homer  v.  Graves, 
7  3ing.  737.  Best,  J.,  says,  in  3  Bing« 
326,  "  The  law  will  not  permit  any  one  to 
restrain  a  person  from  doing  what  the  pub- 
lic welfiu^  and  his  own  interest  require 
that  he  should  do.  Any  deed,  therefore, 
by  which  a  person  binds  himself  not  to 
employ  his  talents,  his  industry,  or  his 
capital,  in  any  useful  undertaking  tji  the 
kingdom,  is  void.  But  it  may  often  hap- 
pen, that  individual  interest  and  general 
convenience  render  engagements  not  to 
carry  on  a  trade  or  profession,  in  a  parti- 
cular place,  proper."  If  the  restraint  is 
general,  it  is  void :  if  it  is  confined  to  a 
particular  district  or  ambit,  the  question 
then  is,  whether,  under  all  the  circum- 
stances, it  is  or  is  not  reasonable. — Leigh 
V,  Hind,  9  B.  &  C. 

In  Morris  v.  Colman,  18  Ves.  437, 
George  Colman,  the  inimitable  author  of 
John  Bull,  the  Wags  of  Windsor,  &c. 
covenanted  with  the  proprietor  of  the  Hay- 
market  Theatre,  not  to  write  farces  for  any 
other  theatre ;  and  it  was  Contended  that 
the  covenant  was  void,  as  being  like  the 
cases  of  covenants  not  to  trade  or  practise 
at  all  within  the  kingdom.  But  Lord 
JSldon  held  it  had  no  resemblance  to  those 
cases ;  and  said,  "  If  Mr.  Garrick  were 
now  living,  would  it  be  unreasonable  that 
he  should  contract  with  Mr.  Colman  to 
perform  only  at  the  Haymarket  Theatre, 
and  Mr.  Colman  with  him  to  write  for  that 
theatre  alone  ?" 

Colman's  agreement,  it  will  be  seen, 
was  not  absolutely  to  write  no  farces  at  all, 
2  £  2 
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but  to  write  farces  only  for  one  theatre. 
Had  he  tied  himself  up  by  a  covenant  never 
to  write  another  comedy  or  farce,  it  would 
have  resembled  the  general  covenants  of 
attorneys,  surgeons,  &c.  not  to  practise  at 
all  in  the  kingdom,  which  we  have  seen  are 
void ;  and  Lord  Eldon  would  have  then  had 
to  decide  the  question,  whether  farces  and 
comedies  are  as  necessary  to  the  public  as 
attorneys,  surgeons,  dentists,  &c. ;  so  that 
public  policy  forbids  a  farce- writer  to  bind 
hinaseli  not  to  write. 

On  the  old  policy  of  the  law,  before  the 
existence  of  Mr.  Mai  thus  and  Mr.  Mac- 
culloch,  it  was  considered  that  population 
could  not  proceed  too  rapidly,  and  that 
agreements  in  restraint  of  marriage  were 
impolitic  and  prejudicial,  and  consequently 
invalid,  and  so  the  law  now  is.  Accord- 
ingly where  the  plaintiff  declared  on  an 
agreement  by  which  he  engaged  to  pay  the 
defendant  50/.  if  he  married  in  seven  years, 
and  the  defendant  engaged  to  pay  him  50/. 
if  he  remained  unmarried,  and  the  plaintiff 
having  remained  a  bachelor  claimed  the 
50/.,  the  Court  held  the  contract  void,  as 
an  imlawful  restraint  on  the  defendant 
from  fulfilling  his  duty  as  a  citizen .  in 
marrj'ing.  Lord  Elhnborough :  "  On  the 
face  of  tlie  contract,  its  immediate  tendency 
is  to  discourage  marriage ;  and  we  have  no 
scales  to  weigh  the  degree  of  effect  it  would 
have  on  the  human  mind."  Hartley  v. 
Rice,  10  East,  24. 

On  the  same  principle,  of  being  con- 
trary to  the  interests  of  the  public,  the 
common  agreements  entered  into  by  pub- 
licans to  take  their  beer  only  of  one  brewer 
(genendly  their  landlord)  are  not  favoured 
by  the  Courts;  and  in  a  case  where  the 
lease  contained  a  proviso  to  this  effect,  or 
that  the  publican  should  pay  a  very  liigh 
advanced  rent>  (and  in  which  the  brewer  ac- 
cordingly distrained  for  the  increased  rent, 
the  publican  having  ceased  to  take  his  beer 
on  account  of  its  badness,)  Lord  Ellen- 
borough  said,  "  I  hope  this  is  the  last  time 
I  shall  see  such  a  provision  in  any  lease ; 
for  it  is  too  much  that  any  man  should  by 
his  own  act,  without  the  intervention  of  a 
Court,  proceed  in  a  summary  way  and  dis- 
train gravi  manu  for  that  which  is  a  penalty. 
These  covenants  are  extremely  injurious  to 
the  public  interest  and  welfare.**  3  Camp. 
237.  The  Courts,  however,  have  never 
goo6  the  length  of  holding  these  agree- 
ments bad.  But  they  have  settled  that  in 
all  such  cases  the  brewer  cannot  sue  upon 
the  agreement  if  the  publican  shew  that  the 
beer  served  by  the  brewer  was  bad ;  or,  to 


use  Lord  EllenborougKs  words,  '*  it  must  be 
of  a  fair  merchantable  quality,  and  such  as 
ought  to  give  satisfaction  to  the  publican's 
customers."  llie  quality  is  a  question  for 
a  jury.  Holcomb  v.  Hewson,  2  Camp.  391. 
Much  discussion  has  arisen  on  die  com- 
mon agreements  for  sale  and  transfer  of  the 
good- will  of  a  business ;  such,  for  instance, 
as  that  of  an  attorney,  or  a  surgeon,  &c. ; 
and  Lord  Eldon,  in  1  Jac.  &  W.  575,  laid 
it  down  that  a  Court  of  Equity  could  not 
enforce  performance  of  such  agreements; 
saying,  the  parties  might  make  what  they 
could  of  them  at  law.  The  leading  case  is 
Bunn  v.  Guy,  4  East,  192,  sent  by  Lord 
Eldon  to  the  Court  of  King's  Bench  for 
argument,  which  must  be  considered  as 
establishing  that  such  agreements  are  in 
general  legal.  A  person  of  the  name  of 
Carpenter,  who  had  been  in  partnership 
with  Guy  and  Bunn,  agreed  to  relinquish 
to  them  his  business  of  an  attorney  and 
conveyancer,  not  to  practise  within  150 
miles  of  London,  and  to  endeavour  by  all 
means  to  influence  and  induce  as  many  of 
his  clients  as  he  could  to  become  clients  of 
Guy  and  Bunn ;  to  write  circulars  for  that 
purpose  to  the  clients,  personally  to  intror 
duce  them,  and  to  allow  the  name  of  Car- 
penter to  remain  in  the  firm ;  in  considera- 
tion of  which  Guy  and  Bunn  agreed  to  pay 
Carpenter  an  annuity,  and  sevml  sums  by 
instalments. 

The  same  decision  has  been  made  as  to 
fair  and  reasonable  bargains  to  assign*  the 
good-will  of  the  business  of  an  apothecary. 
In  general  such  agreements  are  legal,  though 
Lord  Ellenborough  in  one  case  said,  "  I  cer- 
tainly do  not  approve  of  selling  patients  and 
handing  them  over  as  a  species  of  property; 
it  is  indelicate,  but  I  do  not  think  there  is 
any  thing  criminal  or  immoral  in  it."  Ed- 
gar V.  Blick,  1  Stark.  406. 

In  a  late  case,  an  agreement  for  transfer 
of  an  attorney's  business  was  accompanied 
by  a  contract  by  a  solicitor,  Mr.  Statham, 
the  town  clerk  of  Liverpool,  and  clerk  of 
the  peace  for  that  borough,  to  '*  use  his 
best  endeavours  and  exercise  his  influence 
to  procure  the  prosecutions  for  felony  aris- 
ing in  the  Town  Clerk's  Ofi&ce*'  to  be 
given  one-fourth  to  .the  plaintiff.  The 
plaintiff,  who  remained  practising  as  an 
attorney  at  Liverpool,  brought  his  action 
on  this  agreement  against  Mr.  Statham,  for 
not  procuring  the  corporation  prosecutions 
to  be  given  to  the  plaintiff  to  be  conducted, 
according  to  liis  agreement.  The  case  was 
decided  principally  on  the  ground  that  the 
2"2  G.  2,  c.  46^  prohibits  any  clerk  of  the 
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peace  to  act  as  solicitor,  attorney,  or  agent, 
and  consequently  it  was  a  fraud  upon  that 
statute  for  him  to  make  a  profit  by  selling 
the  conduct  of  public  prosecutions,  while 
he  could  not,  as  clerk  of  the  peace,  conduct 
business;  but  Mr.  Justice  Bayley  says, 
"  Independently  of  that  statute,  I  should 
feel  a  difficulty  in  saying  that  this  bargain 
was  legal.  The  town  clerk  is  naturally 
consulted  as  to  the  person  to  be  employed 
in  conducting  prosecutions,  and  he  ought 
to  be  in  a  situation  to  give  unbiassed  ad- 
vice." Hughes  Y.  Sfatham,  4  B.  &  C.  192. 
Before  I  quit  the  subject  of  illegal  and 
immoral  contracte,  I  must  say  a  word  as  to 
the  limitations  which  apply  to  the  general 
doctrine,  that  a  party  cannot  recover  in  a 
Court  of  Law  on  such  agreements;  for 
though  this  is  the  general  rule,  there  are 
many  cases  in  which  actions  may  be  main- 
tained as  to  matters  originally  oriising  out  of 
illegal  transactions,  and  where  the  plaintiff's 
claim  (if  I  may  so  say)  totters  on  the  very 
verge  of  contamination  and  illegality,  llie 
Tule  is.  that  where  the  case  which  the  plain- 
tiff has  to  prove  in  a  court  of  justice  is  of 
an  ill^al  and  immoral  kind,  so  that  his 
canse  of  action  is  itself  contaminated,  and 
that  he  is  compelled  to  rest  liis  case  on  evi- 
dence of  the  illegal  transaction,  in  such  case 
he  cannot  recover;  but,  on  the  other  hand, 
although  the  claim  may  originally  arise  from 
an  iUegal  bargain  or  agreement,  yet  if  the 
j^ainttff's  case  can  steer  clear  of  the  ille- 
gality, so  that  he  does  not  seek  to  recover 
on  the  footing  of  a  violation  of  law,  in  that 
case  the  plaintiff  is  not  barred  from  re- 
covering. For  instance,  if  two  parties  lay 
an  illegal  wager  on  the  event  of  a  boxing 
match,— (I  need  hardly  cite  you  authorities 
to  shew  that  prize-fighting  is  illegal.  You 
have  in  the  Pleader's  Guide,  p.  1 82,  vouch- 
ed on  good  authorities, 

••  Parker,  C.  fl.,  held  that  bruising, 
Deemed  so  delightful  aud  am  using. 
Was  an  illegal  dangerous  science. 
And  practiced  in  the  laws'  defiance.") — 

or  a  dog  fight,  or  a  cock  fight,  (e.  g,  such 
as  that  on  the  prowess  of  the  fiaimous  Dog 
Billy,  which  Lord  Tenterden  refused  to  try, 
1  Ry.  &  Moo.  213,)  it  is  clear  that  the 
winner  in  such  case  cannot  sue  the  loser  for 
the  amount  wagered,  since  such  a  claim 
"would  depend  on  proving  and  enforcing  in 
a  court  of  law  an  illegal  bargain ;  and  it  is 
also  clear,  that  if  the  sums  betted  on  such 
illegal  wager  on  both  sides  are  deposited 
with  a  stakeholder,  the  winner  cannot  re- 
cover the  sums  from  the  stakeholder^  any 
more  than  from  the  loser  himself.     In  a 


case  of  this  sort,  Mr.  Justice  Bayley  says, 
"  Wilcoxon  (the  winner)  could  not  have 
recovered  more  than  his  own  money  with- 
out proving  himself  the  winner,  and  tliat 
could  only  be  established  by  evidence  of 
his  having  done  an  illegal  act."  But  sup- 
pose the  event  has  not  taken  place,  then 
either  party  may  recover  back  from  the 
other,  or  from  a  stakeholder,  his  own  money 
deposited  on  the  bet.  This  is  not  suing  on 
the  illegal  contract,  but  the  very  reverse. 
It  is  availing  himself  of  the  loCus  penitentia, 
to  abandon  the  illegal  wager  before  it  is 
carried  into  effect;  and  even  after  the 
wager  has  been  decided,  if  the  money  is 
still  in  the  hands  of  a  stakeholder  and  not 
yet  paid  over  to  the  winner,  the  loser  is  in 
a  condition  to  give  notice  to  the  stakeholder 
to  pay  him  back  his  deposit,  and  may  sue 
the  stakeholder  if  he  refuses,  or  if  he  pays 
over  the  money  after  notice.  See  Hasteton 
V.  Jackson,  8  B.  &  C.  221,  where  all  the 
cases  are  reviewed;  and  a  late  case  be- 
tween The  Birmingham  and  Warwick  Cricket 
Clubs,  1  Cromp.  &  M.  797.  You  will  na- 
turally ask,  Supix)se  the  stakeholder,  on  the 
battle  or  the  race  being  decided,  pays  over 
both  sums  deposited  to  the  winner,  has  the 
loser  any  remedy  ?  Clearly  not.  He  can- 
not in  such  case  sue  the  winner  to  recover 
the  money  backi  although  the  winner  him- 
self could  not  have  sued  the. loser  for  it  if 
it  had  not  been  paid  to  him;  for  in  all 
these  cases  the  rule  applies  in  pari  delicto 
potior  est  conditio  possidentis.  Wherever 
two  parties  engage  in  an  illegal  transaction 
as  partners  or  betters,  or  in  any  other  man- 
ner, so  as  to  stand  in  pari  delicto,  there,  if 
one  party  receives  the  illegal  profits  or  pro- 
ceeds of  the  transaction,  he  may  refuse  to 
disgorge  any  part  of  them.  He  has  got 
the  possession,  and  the  law  will  not  assist 
the  other  party,  who  is  equally  criminal 
with  himself,  to  obtain  his  share  of  the  ill- 
gotten  and  illegal  spoil.  Ex  turpi  causa 
non  oritur  actio. 

Take  another  instance,  which  was  for- 
merly the  subject  of  conflicting  decisions. 
If  two  parties  engage  in  an  illegal  partner- 
ship, to  insure  ships,  contrary  to  the  6  G. 
1,  c.  18,  s.  2,  (which  prohibits  partnerships 
for  underwriting  or  insuring,  except  the 
two  chartered  companies,  the  Royal  Ex- 
change Assurance,  and  the  London  Assur- 
ance,) and  if  one  partner  receives  the  pre- 
miums and  profits  of  the  illegal  insurances, 
the  other  partner  cannot,  either  in  law  or 
equity,  compel  him  to  account,  or  pay  over 
any  portion  of  them ;  because,  if  he  went 
into  Court,  he  must  open  to  the  Court  the 
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illegal  circumstances  under  which  the  co- 
partner received  the  money;  he  would 
shew  an  illegal  consideration.  But  suppose 
the  copartner  pays  over  to  an  agent  or 
broker,  the  amount  of  the  other  partner's 
share  of  these  illegal  gains :  in  such  case, 
it  is  now  settled,  that  the  partner  for  whose 
use  they  are  paid  may  recover  them  from 
the  broker,  though  he  could  not  have  re- 
covered them  from  his  copartner ;  and  the 
reason  is,  there  is  no  illegality  of  consider- 
ation as  between  him  and  the  broker,  who 
holds  the  money ;  and  his  evidence  to  re- 
cover the  money  need  not  in  any  way  prove 
or  disclose  the  illegal  partnership.  He 
would  simply  prove  the  receipt  of  the  mo- 
ney by  the  defendant,  on  the  express  terms 
of  holding  it  to  pay  to  the  plainti£F,  It 
would  be  wholly  immaterial  to  the  issue 
out  of  what  sort  of  transaction  that  money 
arose;  and  it  would  obviously  be  absurd 
and  unjust  to  allow  the  mere  agent  and 
conduit  pipe  to  resist  paying  the  money 
over,  because  as  between  the  defendant 
and  the  other  partner,  the  transaction  was 
80  illegal  as  to  prevent  the  plaintiff  firom 
recovering  it  from  that  partner.  This  state 
of  the  law  is  now  settled  by  Tennant  v. 
Elliot,  I  Bos.  &  Pull.  8 ;  Farmer  v.  Russell, 
ilnd,  296 ;  which,  in  effect,  overrule  former 
cases^  holding  the  contrary.  See  Bac,  Ah. 
Assumpsit,  £•  (7th  ed.) 


[Mr.  Dodd  was  accustomed  to  introduce 
occasionally^  what  we  may  term  episodes 
in  his  Lectures,  and  which  were  designed, 
not  only  to  relieve  the  unavoidable  dryness 
of  some  of  the  subjects,  but  to  convey  use- 
ful instruction  to  his  auditory.  The  fol- 
lowing is  an  instance  of  this  kind,  which 
we  select  as  applicable  at  the  present  pe- 
riod>  in  relation  to  the  studies  of  candidates 
for  admission.] 

ON  THE  STUDY  OF  THB  LAW. 

I  KNOW  not  whether  amon^  the  aoUciltejucundn 
oblivia  vita  of  yoiur  vacations,  you.have  many 
of  you  perused  a  very  entertdning  and  in- 
structive Biography  : — Roger  North's  Life  of 
lu8  Brother  Francis,  who  was  Lord  Keeper 
Guilford.    This  book  is  quite  a  mine  of  curi- 

a  professional  information,  and  Chancdry 
e  gossip,  throwing  light  on  the  state  of  the 
law  and  tne'  habits  and  manners  of  lawyers 
of  all  descriptions  In  the  time  of  the  Common- 
wealth and  the  reign  of  Charles  2.  You  will 
find  it  well  repay  a  perusal.  Francis  North, 
who  was  successively  Attorney  General,  Chief 
Justice  of  the  Common  Pleas,  and  Lord  Keep- 
er to  Charles  2,  commenced  his  career  in  the 
Temple,  as  a  hard  reading,  drudging  student, 
y^o,  as  he  says^  would  never  have  been  a  law- 


yerbad  he  been  sure  of  100/.  lathe  woild. 
His  habits  of  study,  and  his  progress  step  by  step 
in  his  profession,  are  exactl]^  and  accurately  des- 
cribea  by  his  brother  and  biograpHer ;  and  ma- 
ny  of  bis  practices  are  well  deserving  the 
attention  of  all  students  and  men  of  busfneit, 
though  of  course  the  dettuls  of  study  which 
were  advisable  at  that  period,  would  be  now 
inapplicable,  in  the  altered  state  of  the  law  and 
of  society. 

North  complained  of  the  overwhelming  num- 
ber of  law  books  and  reports  in  those  days, 
though  the  reports  then  did  not  exceed  50 
volumes.  What  would  he  have  said  to  a  law 
catalogue  at  the  present  day,  which  certainly 
compnzes  500  volumes  of  Reports,  besides 
Treatises,  Text  Books,  Digests,  Indexes,  and 
Abridgments  almost- without  number?  He 
would  have  been  almost  as  much  surprised 
as  if  he  could  look  out  of  his  grave  and  see  this 
capacious  Hall,  erected  by  the  descendants  of 
those  attorneys  and  solicitors  who  used  to  fill 
his  skull  caps  with  guineas,  half-guineas,  and 
dollars ;  but  who  were  far  then  from  being  in 
a  condition  to  found  such  an  institution  as 
this,  and  to  td^e  the  lead  in  disseminating  a 
theoretical  and  practical  knowledge  of  law,  by 
means  of  these  public  lectures.  His  Biogra. 
pher  speaks  thus  of  his  judicious  habits  of 
uniting  the  reading  of  kw  cases,  with  the  read* 
ing  of  text  books,  or  treatises,  **  institulioniiry 
reading,"  as  he  calls  it.  Speaking  of  reading 
reports,  "  I  may  say  the  gross  of  law  reading 
lies  in  them  |  but  to  spend  weeks  and  months 
wholly  in  them,  is  like  horses  in  a  string  be- 
fore a  loaden  waggon.  They  are  a  careful 
sort  of  reading,  and  chiefly  require  common 
placing,  and  that  makes  the  work  go  on  slowly. 
His  Lordship  therefore  used  to  mix  some  in* 
stitutionary  readmg  with  them,  as  after  a 
fulness  of  reports  in  the  morning,  about  noom 
to  take  a  repatt  in  Stamford,  or  Cromptoo, 
or  the  Lord  Coke's  Pleas  of  the  Cro^vn,  or 
Fitzherbert's  Nature  Brerium,  and  also  to 
look  over  Britton,  Bracton,  Fleta,  Portesq«e, 
Hengham,  the  old  Tenures,  &c.  &c. 

%ovL  see  his  Lordship's  noontide^  repasts 
were  of  a  substantial,  as  well  as  diversified  naF- 
ture.  Now  I  should  recommend  you,  after  a 
/tf/iii?M  of  East's  or  Bosanquet  and  Puller's  Re- 
ports, to  take  a  noon  repa9t  in  Selwyn's  Nisi  Pri- 
us,  or  to  recreate  and  refresh  your  minds  in  some 
clear^  perspicuous,  and  practical  treatise,  Kke 
Sogden'sLaw  of  Vendors  and  Purchasers.  I 
would  by  no  means  recommend  yon  to  confine 
yourselves  to  text  books,  which  is  too  much 
like  reading  a  dictionary.  The  points  are 
stated  in  too  condensed  and  abstract  a  form,  to 
make  the  same  impressfod  as  when  tlie  fw^tsare 
stated  from  which  the  judgment  is  ^edneed. 
In  reading  a  text  book,  it  is  a  very  good  pUn 
to  refer  to  the  leading  cases  on  which  any  prin- 
ciple rests,  such  as  Groee  v.  Dubois^  George  t. 
Clagett,  Baring  v.  Corrie,  as  to  the  rights  of 
set-oflf  and  pledging  between  principals,  fac- 
tors, and  brokers ;  or  such  as  fram  v.  ff  miters^ 
and  Snundert  v.  fFakefiM,  as  to  the  requisite 
consideration  appearing  on  the  fecc  of  any 
agreement  withm  the  Statute  of  Frands.    Im- 


Lectures  at  the  Incorporated  Law  Society :  Remarkable  Trials. 


415 


presfl  these  sorts  ofleadldflr  cases  firmly  on  the 
miad,  and  it  is  very  easy  afterwards  tu  learn 
the  new  decisions  which  branch  out  from  the 
first  principle,  or  which  confirm  and  clench 
its  authority. 

There  is  another  of  Lord  Keeper  Guilford's 
habits  which  is  well  worthy  the  attention  of 
every  student.  Ro^er  North  says, "He  was 
most  sensible  of  the  benefit  of  discourse.  *' 
Lord  Bacon  says,  tbat  reading  makes  a  full 
man;  thinking  a  deep  man ;  but  converse  makes 
n  retttfy  man :  and  North  used  to  say,"  no  man 
could  be  a  good  lawyer  that  was  not  a  put-case, 
Reading  goes  off  with  some  cloud,  but  dis- 
coarse  makes  all  notions  limpid  and  just ;" 
and  after  his  diva's  reading,  at  his  night's  con- 
gress with  his  friends,  either  at  commons,  or 
over  a  chop,  whatever  the  subject  of  hi?  read- 
ing was,  he  made  it  the  subject  of  his  discourse 
in  the  company ;  for,  said  he,  **  I  read  many 
things  which  1  am  sensible  I  forgot;  but  I 
found  withal,  that  if  I  had  once  talked  over 
what  I  read,  1  never  forgot  that."  Francis 
North  was  also  (as  an  immense  number  of  suc- 
cessful lawyers  and  men  of  acquirements  have 
been,)  an  early  riser.  '*  His  Lordship's  ^reat 
labour  was  to  get  time  to  lie  instructed  well  in 
caoses  of  ^;real  consequence,  triah  at  bar,  and 
liearuigB  m  Chancery,  and  for  that  work  he 
took  tM/resk  of  the  momhgr.  ^  He  had  a  very 
traaty  boy,  who  never  fiuied  winter  and  sum- 
mer to  come  into  his  chancer  at  four  in  the 
mtomimf/* 

In  this  point  North  only  followed  the  exam- 

Ele  of  the  great  jurisconsults  of  Rome.  Gib- 
oa  (to  hit  admirable  414th  chapter,  which  I 
recommend  vott  to  read,  as  givinp^  the  best, 
clearest,  and  most  concise  outline  of  the 
Roman  I^aw  which  exists,)  says  of  the  Roman 
la%vyer,  '*  ba  their  years  and  honours  in- 
creased, they  seated  tnennelves  at  home  on  a 
chair  or  throne,  to  expect  with  patient  gravity 
the  visits  of  their  clients,  who,  ai  Huwn  of  day, 
from  the  town  and  country,  began  to  thunder  «/ 
their  doors'*  This  description,  you  will  ob- 
serve, Gibbon  has  derived  from  Cicero,  Horace, 
and  other  Roman  authors  who  lived  soon  after 
i he  lawyers  whose  habits  they  describe;  for  it 
was  the  lawyers  of  the  early,  primitive,  sfmple 
days  of  Rome,  who  rose  at'such  early  hours. 

norai-e,  in  bis  admirable  epi:;tlc  to  Augus- 
tus, (the  Idt  of  the  2nd  book,)  re^^rets  these 
itmon^f  other  simple  and  healthful  habits,  which 
bad  in  his  time  much   given  place  to  luxury 
and  refinement — 
"  Romee  dulce  diufuit  et  solenne  reclusd 
**  Mane  domo  vtgilare  client  i  promerejura.** 
"  In  former  days  it  Was  long  considered  a 
iprateful  practice   for  lawyers  to  remain   at 
Dome  early  in  the  morning,  and  expound  the 
laws  to  their  clients." 

But  in  the  famous  1st  Satire  of  the  1st 
book,  where  Horace  is  ridiculing  the  absurdi- 
ty of  any  profession  or  trade  envyihg  the  lot  of 
other  professions  or  trades,  as  more  pleasura- 
ble than  their  own,  he  makes  the  Roman  law- 
yer  envy  the  country  farmer,  who  is  nut  disturbed 
at  cock-crowing,  by  clients  thundering  at  his 
cfoor.  • 


**  Agricolom  hudat  Juris  legumque  peritus 
"  Sufi  fTf/lii  cantum  consultor  uhi  ostia  pulsate* 
The  first  jumping  out  of  bed  in  obedience 
to  a  thundering  knock,  was,  I  dare  say,  not 
more  agreeable  to  a  Roman  lawyer,  than  to  one 
of  us.  But  it  IS  the  freshness  and  lightness 
of  mind  and  spirits  which  follow,  that  make 
this  painful  habit  desirable  and  pleasant  in  its 
effects. 

Pope,  who  read  and  wrote  an  immense  deal, 
under  the  disadvantage  of  dreadful  health,  felt 
the  cheering  effect  of  the  morning. 
''On  morning  wings  how  active  springs  the 

mind, 
"  Which  leaves  the  load  of  yesterday  behind ; 
''  How  easy  every  lal)our  it  pursues^ 
"  How  coming  to  the  poet  every  muse." 
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CASK  OF  JOHN  ADAM  FOR  MURDER. 

Tub  murder  committed  in  Ross-shire,  in  April 
1835,  by  John  Adam,  on  the  person  of  his 
wife,  was  one  of  the  most  atrocious  that  have 
been  recorded  in  the  annals  of  crime.  The 
body  of  the  murdered  woman  was  found  by 
some  persons  employed  in  planting  trees  on  a 
tract  of  waste  land  through  whicii  the  road 
from  Inverness  to  Dingwall,  f>y  Kessock  Ferry, 
passes.  The  deed  having  been  committed 
after  it  was  dark,  the  murderer  did  not  oltsarve 
that  some  parts  of  the  dress  remained  uncover- 
ed by  the  materials  hi^  had  thrown  over  the 
bodjr,  from  the  walls  of  the  ruined  cottage 
within  which,  it  would  appear,  the  poor  woman 
had  been  killed.  By  means  of  a  part  of  a  veil 
the  body  was  discovered.  As  an  old  road 
passed  close  to  the  spot,  it  is  probable  that,  the 
woman  being  a  stranj^er,  it  bad  been  described 
to  her  as  a  near  cut,  in  order  to  induce  her  to 
pass  the  inclosure.  The  selection  of  the  spot 
seemed  clearly  to  have  been  made  with  a  view 
to  the  murder ;  and  this  ci^umstauce  induced 
some  to  conclude,  at  the  thhe  of  the  discovery, 
that  the  murderer  could  not  be  far  off. 

Advertisements  describing  the  person  and 
dress  having  been  promptly  dispersed,  some 
persons  from  Inverness  were  induced  to  come 
to  Dingwall,  and  by  them  the  body  was  identi- 
fied as  that  of  a  woman  who  had  lodged  with 
them.  They  stated  circumstances  which  led 
to  the  apprehension  of  Adam,  who  had  lived 
some  time  in  Dingwall  under  the  name  of 
Anderson,  with  a  young  EngriUhwoman,  Doro- 
thy Blliot,  who  passed  as  his  wife,  and  had  be- 
haved uniformly  well.  She  was  useful  to  the 
public  authorities,  and  apneared  to  be  truly 
penitent  No  attempt  to  flee  was  made  by 
Adam,  when  the  body  was  discovered.  When 
brought  into  the  apartments  where  the  dead 
body  lay,  he  denied  all  knowledge  of  ^e  per- 
son, and  scarcely  a  symptom  of  agitation  was 
visible,  even  when  desired  by  the  procurator- 
fiscal  to  take  hold  of  the  cold  hana  (which  he 
did),  and  say  whether  he  had  ever  held  that 
hand  before.  From  information  received  from 
the  people  with  whom  the  woman  had  lodged 
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at  Inverness,  it  was  ascertained  that  her  friends 
lived  at  Montrose.  Some  of  them  were  sent 
for  and  came  immediately  to  Din^vall,  and 
identified  the  body  as  that  of  Jean  Brechin, 
their  relation,  and  Adam  as  the  man  to  whom 
she  had  been  recently  married.  He  still  de- 
nied all  knowledge  of  the  woman  and  her 
relations.  The  following  is  the  substance  of 
the  judicial  declarations  which  he  made, 
taken  from  the  Inverness  Courier  newspaper  of 
23rd  September  1835,  and  which  formed 
part  of  the  proceedings  of  the  trial : 

The  prisoner's  declarations  were  then  read. 
The  first  was  taken  by  Mr.  Cameron,  Procu 
rator-fiscal,  before  Mackenzie,  Sheriff-substi- 
tute, on  the  14th  April.  In  this  the  prisoner 
professed  to  give  an  account  of  his  whole  life. 
His  name,  he  said,  was  John  Anderson,  and  he 
had  never  been  known  by  any  other.  He 
was  burn  at  the  townliead  of  Dalkeith;  he  men- 
tioned the  names  of  his  teachers  at  school,  and 
of  the  several  masters  whom  he  had  afterwards 
served  in  different  capacities ;  that  in  1829  or 
1830,  htt  went  into  the  service  of  a  Mr.  Crich- 
ton,  the  tenant  of  New  Barns,  three  miles  east 
of  Cupar  Angus,  with  whom  he  continued  un- 
til about  1831  or  1832,  when  Mr.  Crichton's 
lease  expired,  and  that  gentleman  took  the 
farm  of  Barnhill,  three  miles  and  a  half  from 
Nottingham,  and  the  property  of  the  corpo- 
ration of  that  town.  Here  the  declarant  had 
40/.  per  annum  of  wages;  but  Mr.  Crichton 
becoming  bankrupt,  his  servants  were  dis- 
charged, and  he  (Adam)  travelled  north.  He 
was  never  a  soldier.  He  brought  with  him 
the  sum  of  55/.  the  accumulation  of  his  earn- 
ings while  with  Mr.  Crichton.  About  the  new 
year  of  1834,  he  said  he  married,  by  license, 
Dorothy  Elliot,  the  daughter  of  Edward  Elliot, 
apublican  in  the  town  of  Mansfield,ivho  accom- 
panied him  north.  His  intention  was  to  obtain 
employment  as  an  overseer ;  but  failing  in  this, 
he  went  to  Dingwall  and  worked  at  such  la- 
bour as  he  could  obtain.  He  remained  in 
Dingwall  till  the  beginning  of  March,  when 
he  went  south,  to  see  his  mends  at  Dalkeith, 
and  received  70/.  from  his  mother,  as  his  share 
of  his  father's  succession.  He  also  lifted  40/. 
from  his  brother,  being  a  sum  he  (the  declar- 
ant) had  given  to  him  when  he  came  from 
Barnhill.  He  denied  all  knowledge  of  the 
deceased  Jean  Brechin,  and  had  never,  he  said, 
been  at  Montrose.  He  had  received  some 
furniture  and  clothes  left  him  by  an  aunt  named 
'*  Janet  Bunton ;  "  he  acknowledged  being  in 
Inverness  about  the  furniture ;  but  he  denied 
that  he  had  ever  been  in  a  house  in  Chapel 
Street.  This  declaration  of  the  prisoner  was 
very  long,  and  contained  a  multitude  of  minute 
details.  The  second  declaration  was  dated 
two  days  afterwards,  April  16th,  and  was  also 
taken  in  the  presence  of  Mr.  Mackenzie,  she- 
riff-substitute. It  was  substantially  the  same 
as  the  first,  and  contained  a  distinct  denial,  on 
the  part  of  the  accused  of  all  knowledge  of  the 
(leceased,  and  her  relations  in  Montrose.  The 
third  declaration  was  taken  before  Mr.  SheriflT 
Tytler,  Inverness,  on  the  7th  of  May.  and  was 
wholly  diflcreut  from  the  former.    In  this  he 


said  his  name  vros  John  Adam,  and  not  John 
Anderson ;  that  he  was  a  native  of  the  parish 
ofLintrethen,  county  of  Forfar ;  that  his  mo- 
ther is  at  present  the  tenant  of  ('laigielock  in  the 
same  parisfi ;  that  he  never  was  a  farm  servant 
in  England ;  that  in  1831  he  enlisted  in  Glas- 
gow into  the  2nd  Dragoon  Guards,  but  desert- 
ed from  the  regiment  wlule  stationed  at  Duffield 
in  Derbyshire,  in  March  1834 ;  that  he  induced 
Dorothy  Elliot  to  accompany  him,    on    his 

g remising  to  marry  her ;  that  they  travelled  to 
is  mother's  house  at  Craigielock,  and  thence 
to  Inverness  and  Dingwall,  but  he  was  never 
formally  married  to  tne  said  Dorothy.  He 
acknowledged  visiting  Jean  Brechin  in  Mont- 
rose about  Martinmas  last,  as  he  wished,  he 
said,  to  get  repayment  of  some  money  he  had 
lent  to  her  before  he  joined  ,the  Dragoon 
Guards ;  but  Jean  Brechin  refused  to  give  him 
the  money  until  he  came  back  to  marry  her. 
Accordingly^  as  arranged  between  them,  he 
went  back  to  Montrose  in  the  end  of  February 
or  beginning  of  March,  stopped  about  a 
fortnight,  was  married  to  Jean  Brechin,  at 
Lawrencekirk,  and  came  to  Inverness,  where 
he  left  her.  He  obtained  the  bank  receipts 
from  Jean  Brechin,  one  for  96/.  and  the  other 
for  15/.  on  the  9th  of  March,  two  days  before 
their  marriage.  He  never  told  Dorothy  Elliot 
the  true  cause  of  his  absence  in  the  south,  nor 
of  his  having  been  married  to  Jean  Brechin  ; 
he  visited  Jean  three  times  at  Hector  xMack- 
intosh's  lodgings,  Inverness,  and  a  fourth  time 
on  the  Monday  se*ennight  after  the  Saturday 
upon  which  he  had  the  furniture  brought  to 
Dingwall.  On  this  occasion  when  he  (the  de- 
clarant Adam)  was  about  to  set  out  for  Ding- 
wall, Jean  took  him  aside  and  told  him  that 
she  did  not  wish  to  remain  any  longer  in  those 
lodgings,  and  came  with  declarant  towards  the 
Ferry,  carrying  with  her  a  reticule  basket  and 
umbrella  and  a  bundle ;  on  their  arriving  at 
Windmill,  the  declarant  observed  that  the  boat 
was  about  to  start,  and  then  took  leave  of  Jeau 
and  hurried  on  to  the  Ferry,  and  she  returned 
to  the  town.  He  had  never,  he  said,  seen  Jean 
Brechin  since  the  said  Monday  evening,  unless 
the  corpse  shewn  to  him  by  the  procurator- fiscal 
was  her's ;  but  (he  features  were  so  much  alter- 
ed and  disfigured,  that  the  declarant  cannot 
say  they  were  those  of  Jean  Brechin. 

The  last  of  these  declarations  agreed  mth  the 
evidence  on  many  points  up  to  the  day  on  which 
the  deceased,  for  the  last  time,  was  seen  with 
the  prisoner,  and  it  was  made  after  Adam  saw  it 
would  be  useless  to  make  any  efibrt  against  the 
testimony  of  the  clergyman  who  married  him 
to  Jean  Brechin,  and  tlie  witnesses  from  Mont- 
rose, from  his  native  parish,  and  from  the  regi- 
ment from  which  he  had  deserted. 

It  was  proved  that,  under  pretence  of  pro- 
viding a  proper  habitation,  Adam  had  persu^ed 
his  wife  to  remain  at  Inverness  till  it  was  ready. 
In  the  mean  time  he  had  got  possession  of  her 
money  and  furniture ;  he  had  spoken  to  Dorothy 
Elliot  of  a  plan  he  had  of  going  to  America  to 
settle  as  an  emigrant ;  and  proposed  that  she 
should  return  to  her  family  until  he  was  settled, 
when  he  would  come  back  and  marry  hex. 


Remarkable  Tnals.— On  the  Admission  of  Engiish  SoiicUors  in  Ireland.        417 


The  probability  ia,  that  he  bad  this  scheme  in 
view;  for  it  is  not  likely  he  could  have  imagined 
that  the  disappearance  of  his  wife  could  remain 
long  unnoticed,  though  her  body  might  have 
remained  undiscovered.  The  murder  appears 
to  have  been  deliberately  and  skilfully  planned, 
and  everything  seems  to  have  been  arranged 
for  his  departure  before  it  was  committed,  as 
he  had  taken  the  money  from  the  office  of  the 
National  Bank,  where  he  had  deposited  it. 

With  respect  to  his  general  character,  Doro- 
thy Elliot  stated  that  he  was  not  irascible,  but 
reserveii,  proad,  and  sometimes  sulky.  He 
was  resolute  and  vindictive.  He  never  failed . 
to  execute  what  he  had  resolved  upon,  or  said 
he  would  do ;  and  when  satisfied  by  Dorothy 
that  he  was  wrong,  he  would  persist  because 
he  had  said  it.  lie  was  sober ;  she  never  saw 
him  but  thrice  intoxicate<l  while  at  Dingwall, 
and  never  heard  him  swear  or  uie  an  improper 
expression.  On  the  night,  as  was  ascertained, 
of  the  murder,  he  came  home  in  a  state  of 
great  exhaustion,  being  scarcely  able  to  stand, 
and  was  morose  and  averse  to  speak. 

He  persisted  in  asserting  his  innocence  from 
first  to  last,  in  the  face  of  the  most  circum- 
stantial evidence,  and  of  the  fact  that  from  the 
time  he  said  he  had  last  parted  with  his  wife, 
he  had  made  no  inquiry  about  her.  Even  on 
the  scafibld  he  declared  "he  was  not  afraid  to 
meet  God  on  the  ground  of  his  innocence. " 
After  the  execution,  however,  it  was  stated  by 
a  young  man  named  Sutherland,  who  had  been 
confined  with  him  for  theft,  that  about  three 
months  before  the  trial,  Adam  confessed  the 
murder  to  him,  but  made  him  take  an  oath  that 
he  would  not  divulge  the  secret  till  after  tlie 
execution,  if  such  should  be  the  result.  Great 
efforts  were  made  to  induce  him  to  confess  his 
guilt,  but  without  effect. 

He  was  of  the  age  of  31  at  the  time  of  the 
murder,  and  the  deceased  was  about  50.  He 
was  executed  on  the  16th  Oct.  1835.  [Abridged 
from,  the  Phrenological  Journal  of  March, 
1836.] 


ADMISSION   OP  ENGLISH   SOLICL 
TORS  IN  THE  IRISH  COURTS. 


LThb  following  18  the  judgment  of  the  Court 
of  King's  Bench  in  Ireland,  on  the  case  which 
we  reported  at  p.  241,  ante,"] 

Cramplon^  J. — ^This  was  a  special  applica- 
tion, made  by  a  person  to  be  admitted  an  at- 
torney of  this  Court. 

It  appeared  upon  the  petition  and  affidavit, 
that  the  applicant  had  been  duly  bound,  and 
had  served  an  apprenticeship  to  an  attorney 
and  solicitor  of  the  Courts  at  Westminster ; 
and  he  has  shewn,  by  testimonials  of  the  most 
respectable  kind,  that  his  conduct  and  choruc- 
ter  during  his  oppreaticcship  have  been  such 


as  to  prove  that  he  is  in  all  respects  well  quali 
fied  for  the  discharge  of  the  honordble  and 
arduous  duties  of  an  attorney  and  solicitor. 
In  fact,  he  has  shewn  us  that  he  is  qualified  to 
claim  his  admission  to  practise  as  an  attorney 
and  solicitor  in  the  English  Courts. 

He  has  not,  however,  served  an  apprentice- 
ship to  an  attorney  of  this  or  any  other  of  the 
Irish  Courts,  and,  consequently,  has  not  been 
admitted  a  member  of  the  honorable  society 
of  King's  Inns,  in  order  to  his  becoming  an 
attorney.  He  was,  of  course,  unable  to  pro- 
duce to  the  officers  of  this  Court  the  certifi- 
cate and  testimonials  required  for  admission 
In  the  ordinary  course;  and  being  on  these 
grounds  rejected  by  the  officers,  he  made  his 
special  application  to  be  admitted  to  practise 
as  an  attorney  of  this  Court,  notwithstanding 
his  non- production  of  the  vouchers  reouired 
according  to  its  ordinary  and  usual  practice. 

It  has  been  contendea,  that  he  is  entitled  to 
hu  admission,  and  that  that  title  is  given  to 
him  by  the  statute  law;  or,  at  all  events,  that 
the  Court,  in  the  exercise  of  its  discretion, 
should,  in  this  instance,  not  insist  upon  the 
observance  of  its  ordmarv  practice,  to  the 
effect  of  excluding  an  able  and  meritorious 
gentleman  from  becoming  a  practitioner  of 
the  Court. 

This,  however,  ts  not  a  qnestion  of  compe- 
tency or  of  merit.  It  is  gratifying  to  me  to 
be  able  to  state,  that  the  testimonials  as  to 
character  and  competency  are  of  the  most 
honorable  kind ;  not  a  shadow  of  imputation 
has  been,  or,  as  1  believe,  could  be  cast  upon 
the  applicant ;  but  the  question  is  one  of  law, 
and  of^  the  practice  of  the  Court,  and  entirely 
independent  of  the  merits  of  the  applicant! 
And  we  are  of  opinion,  that,  consistently  with 
the  rules  of  our  Court,  and  with  its  uniform 
and  established  practice,  we  cannot  comply 
with  the  motion. 

By  the  statute  of  the  4  Hen.  4.  c.  18  (a 
statute  extending  to  Ireland),  it  was  enacted, 
"  That  all  the  attorneys  should  be  examined 
by  the  justices,  and,  by  their  discretion,  their 
names  put  in  the  roll ;  and  they  that  be  good 
and  virtuous,  and  of  good  fame,  shall  be  re- 
ceived and  sworn  well  and  truly  to  serve  in 
their  offices,  and  the  other  attorneys  shall  be 
put  out,  bv  the  discretion  of  the  said  juo- 
tices." 

And  provision  is  made  by  the  same  statute, 
for. the  succession  of  the  attorneys  from  time 
to  time,  at  the  discretion  of  the  said  justices. 
This  statute  gave  to  the  judges  a  discretionary 
power  as  to  the  admission  and  allowance  of 
attorneys  to  practise  in  their  respective 
Courts;  and  the  power  thus  given,  though 
qualified,  has  never  been  taken  away4 

By  the  7  Geo.  2  (Ireland)  c.  5,  passed  in 
the  year  1735,  the  discretion  of  the  Courts, 
up  to  that  time  unrestricted,  was  limited,  and 
certain  qualifications  were  made  necessary  to 
authorise  the  Courts  to  admit  any  person  to 
practise  as  an  attorney.  One  of  these  qualifi- 
cations was,  the  serving  an  apprenticeship  to 
an  attorney  or  six-clerk  in  one  of  the  Irish 
Courts,  or  in  one  of  the  English  Superior 


Irish  apprentices^  as  the  Courts  of 
ster  were  open  only  to  English  appreotices. 
Next  in  order  of  time,  comes  the  role  of  the 
Kind's  Idds,  which  has  beeo  referred  todiuii]|^ 
the  argument  i  it  is  of  the  year  1794,  and  it 
is  this :  "  That  no  person  mil  be  admitted  a 
member  of  this  society*  in  order  to  his  be- 
coming an  attorney,  who  has  not  served  20 
whole  terms  as  an  apprentice  to  an  attorney 
or  member  of  this  society.  (Dubrigg's  History 
of  the  King's  Inns,  p.  584.)  I  enter  not  here 
into  the  policy  of  this  latter  Rule,  or  the  au- 
thority of  the  society  of  the  King's  Inns  to 
make  or  enforce  it.  The  practice  has  bet-n 
undeviatiug,  in  conformiUr  with  the  Rules  i 
and  tlie  authority  of  the  King's  Inns  orer  the 
admission  of  candidates,  both  to  the  lurr  and 
to  the  office  of  attorney,  has  been  uniformly 
allowed  and  recognised ;  and  yet  we  are  called 
upon  by  this  motion  to  treat  the  authority  as 
an  usurpation,  and  the  Rule  as  a  nullity.  We 
are  called  upon  further,  to  set  aside  the  most 
ancient  Rule  of  our  own  Court,  or  to  dispense 
with  its  application  in  this  particular  insrancei 
and  ail  this  against  uniform  usage,  the  conti- 
nued  and  lung-established  practice  of  this 
Court,  and  of  all  Courts  of  this  country.  The 
motion  upon  every  ground  is  untenable,  and 
the  Court  prunounce»— 

No  rule  upon  it.— 2dth  Nov.  1835.— M.  T. 
6  W,  4. 
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Courts.  The  effect  of  the  statute  of  1735, 
was  not  (as  contended)  to  give  a  title  of  ad- 
mission to  all  persons,  whether  in  England  or 
Ireland,  who  had  served  an  apprenticeship 
according  to  the  terms  of  the  acts.  Without 
this  qualification,  the  Court  could  admit  no 
one ;  but  even  as  tu  those  so  qualified,  the 
Court  had  to  exercise  the  discretion  vested  in 
it  bv  the  statute  of  Hen.  4. 

Next,  in  order  of  time,  is  the  Rule  which 
stands  j^rst  amonffst  the  anciiMit  rules  of  the 
Court  of  King's  Bench.  Its  date  is  unknown, 
but  it  is  certainly  older  than  the  year  1754,  ibr 
number  57  of  our  Rules  bears  the  date  of  1754. 
The  Rule  No.  1  is  this :  "  that  all  the  offi- 
cers and  attorneys  of  this  Court  be  admitted 
of  the  King's  Inns,  Dublin,  before  they  be 
Admitted  to  umctite  as  officer  or  attorney.^' 
A  Rule,  nearly  similar  in  terms,  is  found  (I 
believe)  to  exist  in  the  Court  of  Common 
Fleas  and  Excheouer.  This  Rule  requires  that 
the  applicant  shall  be  a  member  of.  the  King's 
Inn,  and  by  implication,  therefore,  that  he  shall 
have  served  his  apprenticeship  in  Ireland.  It 
has  been  urged,  that  our  Rule  is  in  violation  of 
the  Statute  of  1/35,  which  places  the  English 
and  Irish  apprentice  on  the  same  footing.  I 
see  no  conflict  between  the  Statute  and  the 
Rule;  the  Statute  limited  the  discretion  of  the 
Court  to  admit  only  persons  having  certain 
qualifications. 

The  Court  by  its  Rule  in  the  exercise  of  its 
jurisdiction^  has  further  limited  its  own  dis- 
cretion,  no  doubt  for  some  reason.  From  the 
establishment  of  the  Rule  down  to  the  present 
time,  the  uniform  usage  and  practice  of  the 
Court  have  been  in  confbmnty  witlt  that  Rule. 
The  officers  could  not  disobev  it  9  and  shall 
the  Court  dispense  with  it  for  the  convenience 
of  an  individual,  however  meritorious?  I 
think  we  cannot  do  so ;  the  practice  of  the 
Court  (if  there  were  no  written  Rule  upon  it) 
ii  the  law  of  the  Court,  and  we  ctanot  cer- 
tainly violate  that  practice.  There  is  a  class 
of  persons,  I  mean  attoruays  of  the  Court  (a 
useful  and  honorable  class)  who  have  vested 
rights  in  the  preservation  of  this  Rule — we 
are  bound  to  respect  their  kiterests.  There 
is,  besides,  a  public  body,  whose  rights  are 
concerned  in  the  application — the  society  of 
King's  Inns  9  the«e  are  also  to  be  considered. 
The  acts  of  the  13  &  14  Geo.  3,  (Ireland)  c. 
S3,  passed  in  the  year  1773,  has  been  relied 
upon^  by  the  counsel  opposing  this  motion,  as 
repealing  the  act  of  1 735-— relied  on  by  the 
applicatti*s  counsel.  But  though  I  cannot 
adopt  that  argument,  I  think  that  the  act  of 
1773  legislates  plainly,  on  the  supposition  that 
our  Rule  was  then  in  force ;  and,  accordingly, 
in  making  regulations  requiring  the  atteu- 
dance  of  apprentices  in  the  Irish  Courts,  it 
seems  to  assume  that  all  apprentices— the  sub- 
feet  of  its  enactments — are  the  apprentices  of 
Irisli  attoruays  $  and  it  makes  no  provision  for 
the  case  of  an  English  apprentice.  Similar 
to  this,  is  the  argument  founded  upon  the 
English  and  the  Irish  Stamp  Acts,  all  of  which 
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EXPENSE  OF  BXAUXN INO  TITLE  DEEDS. 


seem  to  have  been  framed  upon  die  supposi- 
tibii  that  the  Irish  Courts  were  open  only  to 


Sir> 
In  Oixon  on  Title  Deeds,  Vol.  2,  p.  457,  we 
are  told  that  the  purchaser's  attorney  must 
attend  himself,  or  by  S(»me  other  person,  W 
examine  the  deeds  mth  the  abstract,  wherever 
the  deeds  are ;  and  he  adds,  **  if  they  are  far 
off  the  expense  of  the  journey  must  be  paid 
by  the  vendor."  For  this,  1  am  not  awuK 
that  the  author  cites  any  authority. 

I  should  be  obliged  by  some  correspondent 
informing  me  what  is  the  practice,  in  thia  re- 
spect, as  admitted  by  the  most  respectalde 
offices ;  and  if  there  be  any  rule,  to  what  mo- 
difications it  is  subject.  In  the  country,  we 
ordinarily  go  to  the  vendor's  solicitor  for  the 
purpose,  and  charge  the  journey  as  well  as  the 
examination  to  the  purchaser,  as  a  matter  of 
course;  but  I  can  conceive  cases  where  it 
should  sefrm  such  a  rule  ought  not  to  prevail. 

Suppose,  for  iniitance,  a  vendor  offers  an 
estate  for  sale  at  a  certain  market  town,  and 
reference  is  given  to  the  auctioneer  and  a  so- 
licitor, both  resident  at  another  market  town* 
six  or  seven  miles  distant ;  the  purchaser,  ( 
take  it,  has  implied  notice  before  he  bids  for 
the  estate,  ttiat  he  has  to  go  to  the  latter  town 
to  examine  the  deeds ;  but  on  receiving  the 
abstract,  it  turns  out  that  the. vendor's  testator 
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bad  mortwed  the  estate,  and  the  deeds  are 
now  in  the  hands  of  the  mortgagfee  or  his  so- 
licitor, thirty  miles  off,  in  another  county ;  1 
hardly  think  the  purchaser  ought  to  bear  the 
expense  of  tliis  journey.  I  am  aware  it  may 
be  replied,  the  purchaser's  solicitor  may  send 
hb  abstract  to  an  attoruey  resident  near  the 
mortgagee's  solicitor ;  but  that  is  not  always 
practical>]e.  I  had  a  case  not  long  ago,  where 
an  estate  was  so  mortgaged,  I  being  the^  fiur- 
chaser's  solicitor.  The  mortgagee's  solicitor 
lived  abont  twenty  miles  off,  and  was  the  only 
attorney  resident  in  that  town,  nor  was  any 
other  attorney  resident  within  about  eight  or 
nine  miles  of  him;  consequently,  my  own 
ioomey  was  uken  at  as  little  expense  (if  not 
less)  as  1  should  have  incurred  m  instructing 
another  professional  man,  and  corresponding 
with  him  and  paying  his  charges. 

On  the  other  hand,  suppiose  a  vendor  to 
offer  an  estate  for  sale  at  a  market  town, 
which  is  purchased  by  a  gentleman  living  six 
or  eight  miles  from  the  place  of  sale  (which  is 
five  miles  from  the  vendor's  solicitor),  and 
who  employs  a  solicitor  resident  a  few  miles 
still  farther  off;  it  would  seem  out  of  the  ques- 
tiou  that  the  vendor  should  be  called  on  to 
pay  for  the  journey  to  examine  the  deeds  with 
Che  abstract. 

L.M. 


ON  THB  NEW  PROBATE  COURT. 


I  AM  one  of  those  who  advocate  the  new  tys- 
teiii  as  most  beneficial  to  the  public  at  large 
of  the  whole  kingdom.  The  case  differs  very 
much  from  that  of  a  "  General  Registry  of 
Dceds^"  to  which  it  has  been  compared; 
and,  amongst  other  essential  distincUons,  it  is 
enough  to  observe,  that  a  will  is  of  a  public 
nature,  as  it  generally  concerns  many  persons, 
and  therefore  it  is  essential  that  it  should  be 
proved  and  deposited  in  some  avcettibte  place; 
whilst  deeds  are  prioaie  (at  least  in  their  on- 
gin)  concerning  only  the  parties  thereto,  who 
may  each  be  furnished  with  a  part  or  authen- 
ticated copy,  if  they  please. 

But  care  should  be  taken  that  the  new  svs* 
tern  is  nut  made  more  ejffpensive  than  the  old, 
which  in  some  cases  must  result,  unless  ob- 
viated, viz.  in  all  cases  where  the  executor  or 
administrator  is  remote  from  London,  a  com^ 
mtMsion  must  issue  to  swear  him,  instead  of 
his  attending  the  Court  personally  (as  in  the 
provinces  is  the  case  of  99  in  every  100,  or 
more),  which  would  add  seriously  to  the  ex- 
pense, according  to  the  present  scale  of  fees 
uf  the  Proctor,  Officers  of  Court,  and  Com- 
missitmer. 

It  behoves  the  pnhWc,  however,  not  only  to 
l^ruard  against  an  increase  of  expense,  but,  at 
sUl  practicable  opportunities,  to  effect  re- 
trenchment ;  and  the  present  seems  to  be  very 
fitting  for  that  purpose*  without  injustice  to 


any  one  $  for,  as  all  the  Probate  and  Adnuais- 

tration  business  of  England  and  Wales  will 
be  concentrated  in  one  Court,  and  as  the 
present  Proctors  in  Loudon  will  have  the  be- 
nefit of  nearly  all  this  immense  increase  of 
business,  they  ma^  well  be  content  with  di^ 
minished  fees;  for,  although  all  existing, 
Proctors  may  practise  in  the  New  Court,  not 
beings  uttorneus  or  s*iUcitors,  yet,  as  most  of 
the  provincial  Proctors  are  within  the  exct^p- 
tion,  and  few  of  those  who  are  not,  could  or 
would  remove  to  London,  there  will  not  be 
anything  like  an  increase  in  the  body  of  Proc- 
tors commensurate  with  that  of  the  business  # 
nor  can  any  such  increase  take  place,  but  by 
the  gradual  admission  of  persons  having 
served  their  clerkships  with  Proctors,  who  will, 
of  course,  receive  the  benefit  of  sudi  services, 
with  the  accompanying  premiums. 

J.  A.  M. 


CONSOLIDATION  OF  TURNPIKE 
TRUSTS. 


This  Bill  if  carried  into  effect,  will  over- 
throw many  hnndf  ed  local  trusts ;  and  anxNig 
other  changes  materially  affect  the  interests  of 
the  professional  and  other  persons  at  present 
engaged  in  the  execution  oi  each  tmtta. 

The  bill  recites,  that  it  Is  expedient,  in  order 
to  lessen  the  espente  of  the  management  and 
maintenance  of  turnpike  roads,  that  power 
should  be  given  to  consolidate  the  trusts  of 
such  turnpike  roads ;  it  is  therefore  proposed 
to  be  enacted,  that  one  of  the  Secretaries  of 
State,  the  Postmaster  General,  and  the  Con^ 
missioners  of  Woods  and  Forests,  shall  be 
commbsioners  for  carrying  the  act  into  exe- 
cution, with  power  to  appoint  additional  com- 
missioners not  exceeding  six ;  the  commis- 
sioners shall  be  styled  '*  the  Commissioners  for 
consolidating  the  Trusts  of  Turnpike  Roads  9^ 
and  the  said  commissioners,  or  any  three  uf 
them,  (one  of  the  commissioners  of  his  Ma- 
jesty's  woods  and  forests  being  present,)  may 
sit  from  time  to  time  as  a  board  of  commift- 
aioners  for  carrying  the  act  into  execution ; 
and  the  commissioners  are  empowered  to  re- 

auire  the  attendance  of  all  such  persons  aa 
ley  may  think  fit,  upon  an^  question  or 
matter  connected  with  or  relatmg  to  the  me«- 
nagement  and  muntenance  and  the  funds  of 
turnpike  roads ;  and  also  to  make  any  inquir 
ries,  and  require  any  answer,  or  returns^  as 
to  an^^  such  question  or  matter  $  and  also  to 
administer  oaths,  and  examine  all  such  per- 
sons upon  oath ;  and  to  require  and  enforce 
the  production,  upon  oath,  of  books,  con- 
tracts, agreements,  accounts,   and  writings. 
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or  copies  thereof,  or  to  substitute  a  declaration 
for  an  oath :  Provided  that  no  such  person 
shall  be  obliged  to  go  more  than  fifty  miles 
from  the  place  of  his  abode. 

To  have  a  common  seal.  Orders,  &c.  pur- 
porting to  be  sealed  with  such  seal,  to  be  re- 
ceived as  evidence. 

Commissioners  to  record  their  proceedings. 

Commissioners  to  make  a  general  report  to 
the  Secretary  of  State  yearly,  to  be  laid  before 
parliament. 

And  to  report  proceedings  to  the  Secretary 
of  State  when  required. 

Commissioners  to  appoint  officers. 

Commissioners  may  delegate  powers,  and 
revoke  them. 

Persons  giving  false  evidence  guilty  of  per- 
jury ;  refusing  to  attend,  &c.,  guilty  of  misde- 
meanor. 

Reasonable  expenses  of  witnesses  to  be  paid, 
and  by  whom. 

Unhfi  of  Trusts. 

Turnpike  trusts  may  be  united  by  commis- 
sioners. 

Copy  of  order  for  consolidation  to  be  sent 
to  each  trust,  and  deposited  with  clerk  of  peace. 

Power  to  dissolve,  add  to,  or  take  from  any 
consolidated  trusts^;  and  thereupon  to  make 
such  orders  as  may  be  adapted  to  its  altered 
state. . 

Constitution  and  election  of  board  of  trus- 
tees for  consolidated  trusts.  For.  appointing 
new  trustees  on  vacancies.  Notice  to  be  given 
before  meeting. 

Justices  of  peace  to  be  added  to  trustees. 
.  Trustees,  of  consolidated  trusts  Aot  to  act 
except  at  a  board. 

Commissioners  may  suspend  orders  for  the 
management,  maintenance  of  turnpike  roads, 
&c.,  when  trusts  are  consolidated. 

Commissioners  may  direct  trustees  of  con- 
solidated trusts  to  appoint  officers,  fix  their 
duties,  mode  of  appointment  and  dismissal, 
and  the  security  to  be  taken,  and  regulate 
their  salaries. 

Mortgages  and  Claims. 

Power  of  mortgagees,  &c.,  to  compound. 

Commissioners  to  ascertain  amoimt  of  sums 
due  on  credit  of  tolls  under  former  acts,  and 
if  necessary  to  advertise  for  particulars  of 
such  claims. 

Persons  having  security  on  tolls,  to  have 
their  option  of  being  paid  off,  or  of  receiving 
security  under  this  act. 

In  cases  of  infants,  lunatics  or  partial  inter- 
ests, option  to  be  declared  by  the  guardians, 
committees,  &c. 

If  no  option  declared,  persons  to  be  consi- 
dered as  electing  not  to  be  paid  off. 

Trustees  to  examine  the  validity  of  claims 
sent  in,  and  to  give  information  to  creditors 
desirous  of  making  their  option. 

Trustees  may  borrow  of  private  individuals. 

Trustees  to  pay  off  creditors  desirous  of 
being  paid  off,  and  to  execute  mortgages  to 
those  not  desirous  of  being  paid  off. 
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Such  mortgages  and  assignments  to  be  fee 
of  stamp  duty. 

Provision  for  payment  of  money  to  which 
infants  may  be  entitled. 

Mortgages  to  be  made  as  aforesaid  to  be  en- 
titled to  no  priority  one  over  the  other  ;  but 
to  have  priority  over  subse<)uent  mortgages, 
and  subsequent  mortgages  to  have  priority 
over  one  another,  unless  provision  is  made  to 
the  contrary. 

New  Pmoers. 

Application  of  tolls  and  other  monies. 

On  consolidation  of  trusts,  provisions  of 
local  acts  relating  to  each  trust  and  general 
turnpike  acts^  to  be  applicable  to  each  trust, 
except,  &c. 

Estimates  of  projected  works,  &c.,  exceed- 
ing /.  to  be  submitted  to  commissioners, 
and  not  carried  into  effect  without  their  con- 
sent. 

Securing  rights,  &c.  of  creditors,  &c. 

To  continue  until  the  several  acts  for  regu- 
lating turnpike  roads  in  Great  Britidn,  which 
will  expire  with  the  present  or  next  session  of 
parliament. 

Local  acts  not  to  be  amended  without  con- 
sent of  commissioners. 

Power  for  commissioners  to  make  ordere. 
&c.,  for  management  of  roads  in  turnpike 
trusts  not  consolidated. 

No  Appeal. 

No  order  or  regulation  of  commissiooors  to 
be  removed  by  certiorari. 


APPLICATION  FOR  THE  RE-ADMISSION 
OF  AN  ATTORNEY  AFTER  HAVING 
BEEN  STRUCK  OFF  THE  ROLL. 


The  Attorney-General  moved  that  Mr. 
Palmer,  an  attorney,  of  Coleshill,  near  Birm- 
ingham, might  be  restored  to  the  rolls.  All 
the  requisite  notices  hait  been  served.  The 
prosecutors,  when  Mr.  Palmer  was  struck  off 
the  roll,  were  the  Law  Society  of  Birmingham. 
They  did  not  appear,  and  he  believed  they 
had  stated  their  mtention  not  to  appear,  au^ 
that  they  were  not  adverse  to  the  application; 
but  Sir  Frederick  Pollock  appeared  to  oppose 
it.  •*  I  do  not  wish  (said  the  learned  counsel) 
to  call  in  question  his  right  to  appear;  but  1 
hardly  know  on  what  grounds,  or  in  what  cha- 
racter, he  can  appear,  except  as  Amicus  Curiae. 
He  represents  a  very  respectable  body,  the 
Law  Society  of  London ;  ])ut  they  can  have  no 
locus  standi  here,  because  they  are  not  pubhc 
prosecutors.  I  am  not  desirous  of  raising  any 
point  of  that  sort. 

Lord  Denman,  C.  J. — It  would  be  the  most 
convenient  way  of  having  questions  discussed 
through  the  intervention  of  the  Law  Society. 

Mr.  Attorney -General. — I  have  no  objection 
that  the  whole  of  the  facts  should  appear,  th<it 
your  Lordships  should  be  fully  cognizant  of  the 
circumstances  of  the  case.    I  have  the  petition 
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<if  Mr.  Palmer,  wliich  is  verified  by  affidavit. 
The  petitioner  states  he  was  struck  off  the 
rolls  of  thid  Court  in  January,  1835,  at  the  in- 
stance of  the  BinuiDjjfham  Law  Society.  All 
the  notices  were  served;  and  he  states  that  he 
caused,  on  the  same  day,  notice  to  be  served  on 
the  Secretary  of  the  Law  Society,  who  iustnicis 
Sir  F.  Pollock.  The  material  parts  of  the 
petition  were  then  read,  and  the  Attorney- 
General  coiiXixxn^d: — "  I  must  say,  if  ever  there 
was  a  case  in  which  the  petitioner  sets  forth  his 
case  with  equal  modesty  and  feelin/nr,  ]  venture 
to  say  this  is  that  case.  There  is  an  aftidavit 
also  stating  the  services  of  the  different  notices, 
and  an  affidavit  verifyinjir  the  signature  of  the 
various  gentlemen  who  have  certified,  as  to  the 
respectability  of  Mr.  Palmer.  There  are  a 
number  of  magistrates;  and  there  are  four 
irentlemen  at  the  bar,  who  have  known  Mr. 
Palmer^  and  who  give  him  that  testimony  to 
which  be  is  entitled,  of  his  respectubility. 
There  are  several  clergymen  who  have  joined 
in  the  same  certificate,  and  there  are  a  great 
iuiml>er  of  attorneys  in  the  neighbourhood. 

Lord  Dcmttan,  C.  J. — It  is  a  very  strong 
case,  no  doubt;  perhaps  you  know  the  ground 
on  which  opposition  is  made. 

Mr.  Aitorneu-Generul. — I  understand,  not 
from  my  friend,  but  it  is  supposed  your  Lord- 
tfhips  have  not  power  under  the  act  of  pania- 
uent. 

Sir  F.  Pollock,— \  shall  not  make  thiit  ob- 
jection. 

Mr.  Attorney-GeneraL — I  have  a  precedent, 
Vpur  Lordships  have  exercised  the  power. 
Then,  perhaps,  it  is  better  I  should  wait  to 
hear  my  friends  objection. 

Sir  F.  Pollock, — Of  course  the  last  ground 
of  opposition  I  should  think  of  presenting  to 
the  Court,  standing  here  to  represent  a  body 
of  persons  anxious  only  to  diticharge  what  they 
conceive  to  be  a  public  duty  cast  upon  them — 
the  last  thing  they  would  do  would  be  to  say 
the  Court  cannot  do  it,  because  the  Court 
must  be  infinitely  better  able  to  judge  how  far 
it  has  authority,  than  these  persons  who  neisher 
have,  nor  can  have  any  personal  interest  in  the 
matter.  The  only  possible  topic  they  would 
present  would  be  this :— to  consider  whether 
this  is  such  a  case  as  to  induce  the  Court  to 
exercise  the  authority  vested  in  it  by  the  act 
of  parliament,  and  to  see  whether  enough  has 
lieen  done  to  satisfy  the  justice  of  the  Court,  or 
to  call  upon  the  Court  now  to  rescind  in 
respect  of  this  gentleman,  its  former  sentence. 
The  Court  ought  to  be  apprised  of  the  grounds 
upon  which  that  was  pronounced.  The  whole 
matter  is  stated  at  considerable  length  in  one 
of  the  published  reports  of  the  proceedings  of 
this  Court.  Jn  4  Manning  &  Neville,  529, 
your  Lordships  will  find  the  Master's  Report, 
and  every  thing  which  relates  to  the  matter. 
Mr.  Palmer  was  struck  off  the  rolls  for  permit- 
ting an  articled  clerk  of  his,  of  the  name  of  Ed- 
monds, to  practise  as  an  attorney  contrary  to  the 
act  of  parliament,  and  to  that  misconduct  theact 
o(  parliament  attaches  the  penalty  that  he  shall 
he  struck  off  the  rolls,  and  never  afterwards 
be  capable  of  practising;  and  certainly,  my 


Lords,  I  understood  at  that  time  that  the  se- 
vere  consequences,  not  merely  of  su.<(pending 
him  from  practice,  but  of  striking  him  off  the 
rolls,  induced  the  Court  to  pause  a  great  deal, 
and  very  deliberately  to  weigh  how  far  the  cir- 
cumstances were  satisfactorilybrought  home  to 
him ;  but  being  brought  home  to  him,  I  believe  it 
waspronouncedbytlie  judgment  of  the  Court  to 
be  their  imperative  duty  from  the  language  of 
the  act  of  parliament,  to  remove  Mr.  Palmer 
from  the  rolls  of  the  Court.  Now,  Mr.  Pd- 
mer  applies  to  be  restored,  and  1  cannot  deny 
the  respectability  of  certain  testimonials  which 
arc  produced ;  but  I  apprehend  the  Court  must 
be  guided  in  their  decision,  not  by  the  claims 
which  a  man  may  have  from  a  succession  of 
respectable  ancestors  filling  the  same  station, 
but  it  must  entirely  turn  upon  the  degree  of 
evidence  which  appeared  before  the  Court  at 
that  time,  and  how  far  Mr.  Palmer  has  up  to 
this  moment  suffered  a  degree  of  punishment 
that  is  adequate  to  the  offence.  ,  My  Lords, 
the  most  serious  part  of  the  case  to'  which  I 
have  to  turn  the  attention  of  the  Court  is  this ; 
and  in  order  that  the  Court  might  correctly 
and  properly  judge  of  it,  1  had  taken  the  liberty 
of  suggesting  that  the  affidavit  which  Mr. 
Palmer  then  made  should  be  in  Court;  and  I 
own,  my  Lord,  it  appears  to  me,  I  am  cer- 
tainly discharging  a  most  painful  duty  in  pre- 
senting it  to  the  Court — more  painful,  perhaps, 
than  your  Lordships  will  have  in  deciding 
upon  it;  but  1  am  bound  to  present  it  to  your 
Lordships  thus :  Mr.  Ptdmer's  present  appli- 
cation  is  certainly  full  of  penitence,  and  full  of 
expressions  of  contrition.  Mr.  Palmer  now 
says,  he  does  not  deny  the  circumstance,  and 
does  not  seek  to  palliate  it;  but,  my  Lord, 
when  this  question  was  before  the  Court,  Mr. 
Palmer  did  deny  all  the  charges :  he  denied 
that  upon  which  the  Master's  Report  convicted 
him;  and  that  I  might  not  be  incorrect  in 
stating  it,  I  have  the  affidavit  in  Court.  Mr. 
Palmer  says,  **  that  no  agreement,  arrang<s 
ment,  or  understanding  in  any  way  whatever, 
was  ever  proposed  or  entered  into  by  the  de- 
ponent with  the  said  George  Edmonds,  by 
which  the  said  George  Edmonds  used,  or  was 
to  use  the  name  of  the  deponent,  or  practise  in 
deponent's  name  as  an  attorney  for  his  the 
said  George  Edmond's  benefit;  and  that  he 
never  did  receive  any  sum  of  money,  specific, 
or  otherwise,  or  a  periodical  payment,  or 
otherwise,  from  the  said  George  Edmonds,  for 
any  such  agreement,"  &c.  Then,  in  another 
part,  *'he  denies  that  he  ever  lent,  or  agreed  to 
lend  his  name  to  the  said  George  Edmonds  for 
20/.  a. year,  or  any  other  sum  whatever,  to  prac- 
tise in  the  said  Hundred  Court." 

Now,  it  appears  to  me  that  is  a  much  more 
grave  and  important  offence  than  even  the 
offence  itself,  for  which  Mr.  Palmer  was  struck 
off  the  rolls.  If,  when  Mr.  Palmer  had  been 
brought  before  ihe  Court,  he  had  said  what  he 
says  now — I  have  done  that  which  is  incorrect, 
and  am  sorry  for  it;  I  regret  it;  I  will  not  do 
it  again;  and  the  Court  had  thought  it  right 
then  to  remove  him  from  the  rolls,  he  would 
now  have  presented  these  topics  which  my 
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frietid  has  urge<l  so  powerl'ttlly  to-day,  I  think 
with  every  chance  or  success;  but  when  Mr. 
Pidmer  denies  it  in  the  stron^^est  language — 
admits  nothing ;  but  is  ultimately  on  an  inquiry 
directed  to  take  place  liefore  the  Master,  con- 
victed by  the  Master'a  Report,  my  Lords,  I 
think  then  that  it  is  a  very  serioas  considenu 
tion,  how  for  this  person,  appearim;  before  the 
<>>urt«  and  having  so  sworn  to  facts  which 
turn  out  to  be  untrue— how  fur  he  id  a  person 
who  can  be  safely  trusted  with  the  high  duties, 
and  with  the  important  services,  which  an  at- 
tomejr  has  to  render  to  his  cMents  as  an  officer 
of  this  Court?  My  Lords,  I  confine  myself 
entirely  to  bringing  under  the  notice  of  the 
Oourt  this  immediate  point,  and  referring  the 
(yourt  to  the  report  of  the  proceedings  in 
which  this  matter  was  under  consideration,  and 
where  all  the  circumstances  relating  to  the  act 
itself  will  he  found ;  and,  my  Lords,  it  appears 
to  me,  that  with  respect  to  the  affidavit  of  Mr. 
Palmer,  there  is  a  matter  of  much  more  im- 
portant consideration  tlian  thejudgmentof  the 
Court  will  present,  than  even  that  misconduct 
of  which  Mr.  Palmer  was  then  found  guilty, 
«nd  for  which  he  was  struck  off  the  rolls. 

I  think  it  ray  duty  to  say  this ;  and  cannot  of 
course  be  imagined  to  be  actuated  by  any  hos- 
tile feeling  myself;  nor  can  those  whom  I  re- 
present be  imagined  to  be  actuated  by  any  hos- 
tile feeling  towards  Mr.  Palmer,  or  any  other 
person ;  they  thought  it  their  duty  to  state 
this,  and  1  am  sure  tne  Court-will  think  it  their 
duty  to  take  these  circumstances  into  consider- 
ation,  and  that  while  ynur  Lordships  give  cveiy 
fair  attention  to  Mr.  Palmer's  claims,  they  will 
not  think  it  right  that  the  public  should  be  ex- 
posed to  anv  injury  by  an  indulgence  extended 
to  a  case  which  does  not  deserve  it. 

Mr.  Attorney  Genernl. — I  have  no  doubt  that 
my  friend,  and  those  he  represents,  are  actuated 
by  the  most  laudable  motives;  but  I  must  own, 
I  think,  if  the  Birmingham  Law  Society,  who 
were  the  prosecutors  of  Mr.  Palmer,  and  who 
are  much  better  acquainted  with  the  facts  of 
the  case  than  my  friend  can  be — if  they  are 
satisfied  to  consent  that  there  should  be  an 
application  to  your  Lordships,  that  Mr.  Palmer 
should  be  restored  to  tlic  rolls,  I  think  it  would 
have  been  no  violation  of  duty  on  the  part  of 
the  Incorporated  Law  Society,  if  they  had  not 
interposed. 

My  Lords,  if  my  friend  had  been  in  the  case 
originally  as  I  was,  he  would  have  been  aware 
that  it  catne  several  times  before  the  Court ; 
that  tiiere  were  several  affidavits  made ;  that  the 
charges  that  were  first  made  have  been  satis- 
factorily answered;  and  I  think  it  is  rather 
hard  to  pick  out  a  particular  part  of  the  affi- 
davit, which  was  made  by  Mr.  Palmer  in  one 
'stage  of  the  proceeding,  and  to  urge  that 
against  him,  when -he  prays  to  l>c  restored.  My 
Lord,  does  my  friend  forget  that  Mr.  Palmer 
lias  been  punished  most  severely  ?  Is  it  not  a 
severe  punishment,  that  he  should  have  been 
struck  off  the  roll  of  this  Court,  that  he  should 
have  been  held  up  to  ignominy  amoag  all  his 
brother  practitioners,  and  of  the  public  gene- 
rally, aud  that  he  should  have  remained  in  that. 


state  for  a  period  of  12  months?  Is  it  no 
punishment,  that  it  will  be  objected  to  him  to 
the  last  hour  of  his  existence,  that  he  once  had 
been  struck  off  the  rolls  by  his  Majesty's  Coiirt 
of  King's  Bench  ?  He  has  acted  wrong ;  he 
acknowledges  he  has  done  wrong,  and  be  ex- 
presses contrition  for  it.  He  has  done  wrong, 
but  he  implores  your  Lordship  to  pardon  him  ; 
and  as  your  Loraship  has  the  power  to  restore 
him,  is  admitted,  1  apprehend,  that  by  ad* 
ministering  iustice  in  mercy,  your  Lordshipa 
will  best  make  the  law  re8[)ected  and  obeyed! 
Their  Lordsiiips  having  consulted. 
Lord  Denman,  C,  J.  said,  this  is  a  very  bcri- 
ous  matter,  both  as  respects  the  individual  and 
the  public,  and  with  regard  to  our  duty.  We 
have  reason  to  believe,  from  what  brother 
Coleridge  states,  that  there  is  another  case  in 
which  the  Law  Society  of  Birmingham  have 
opposed  a  person  of  the  name  of  Edmonds 
being  admitted  an  attorney,  in  which  there  is  an 
express  affidavit  made  by  this  same  gentleman, 
Mr.  Palmer.  We  ought  to  look  at  that  affi- 
davit, and  we  think  we  cannot  act  hastily  in 
this  case  either  way.  We  ought  to  have  that 
affidavit,  as  well  as  the  other  papers  before  ttt» 
before  we  come  to  any  determination. 

Cur.  ad,  0«//. 

Sir  f*.  Pollock  stated,  that  he  understood  the 
Birmingham  Law  Society  had  expressed  no 
intention  of  withdrawing  tlieir  opposition  to 
Mr.  Palmer,  but  had  handed  over  the  papers 
to  the  Incorporated  Law  Society. 

In  re  Palmer^  Ist  Feb.,  1836. 
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Bloomibury  Square :   C/ork,  Off.  A«s.    Mar.  8. 
Bellingham,  Henry,  Auembly  Row,  Mile  End  Road,  Siir- 

geon.    Jhbott,  Off.  Am.  :  JervU,  Queen  Street,  Cheap- 

lide.    Mar.tf. 
Bushnell,  Juletta,  North  Row,  Park  Lane,  Livery  Stable 

Keeper.    Edmrtit,  Off.  Am.  :  Lne,  Argyll  Stivet,  Re. 

gent  Street.    Mar.  8. 
Bull,    Wlllimm.  Wilttcad  Street,    Somer^    Town,    Com 


A  Practical  Treaties  of  Passinf?  Private  Bills 
tbroHjfU  Parliament;  with  an  Appendix,  con- 
taining ibe  Standing  Orders  of  both  Houses. 
By  J.  Halcomb,  Esq.    Price  14*.  bds. 

A  Treatise  on  the  Law  of  Arbitration  and 
Awards ;  includinjr  the  Act  of  Parliament  re- 
latinff  to  Arbitration  between  Master  and  Man. 
2d  edit.  By  W.  H.  Watoon,  Esq.  Price  16j. 
bds. 

The  Crown  Circuit  Companion :  in  which 
IS  incorporated  the  Crown  Circuit  Assistant. 
lOthedit.  By  A.  Ryland,  Esq.  12mo.  Price 
1/.  \i.  bds. 


Reports  of 
Deacon»  Esq 
continuation 
Reports. 

Reports  of 
Michaelmas 
whiU  &  T.  C. 
Price  fit.    in 
Reports. 


Cases  in  Bankruptcy.    By  E.  E. 

Vol.  I,  Piirt  I.    Price  8#.    In 

of  Messrs.  Deacon  &  Chitty's 

Cases  in  the  Exchequer  of  Pleas. 
Term,  6  W.  4.    Bv  R.  P.  Tyr- 

Graiiofer,  Esqrs.    Vol.  1,  Part  I. 

continuation  of  Mr.  Tyrwlutt's 


MASTERS  EXTBAORDLXARY  IN 
CHANCERY. 

From  Feh.  23,  io  March  18, 1836,  loth  inclu- 
tivf,  trilh  dute*  when  gatetled. 

PogH,  William,  Hay,  Brecon.    March  15. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  Feb.  23,  to  March  18,  I83G^  both  inclu- 
five, 

Wilmot,  Thomas,  and  James  Noke  Wilmot, 
New  Sttniin,  Wilts,  Attorneys,  Solicitors, 
and  Conveyancers. 


BANKRUPTCIES  SUPERSEDED. 

Prvm  Feh,  23,  lo  Mar,  IS,  ISS8,  Mi4  ineltfi, 
with  IHtet  when  ^i>  tted, 

Crostnn,  Williiim,    inn.,   Toxteth  Park,  near  Liverpool, 

Pbiiiter  and  liuilder.    Feb.  W. 
Keep,  John,  and  Jwrpti  Keep,  Mottiufrham,  Grocen  and 

Chandler*.    Mur.». 
Itfarteii,    Benjamin,  ChilMam  and  Sibcrtswonld,  otherwise 

Sliepherdawrtl.  Kent,  D«4ler.    Mar.  J6. 
Pcirve,  r  enry,  Blrminxhitm,  Victnaller.    Mar.  18. 
Hickcnao,  John.  Yorlc  Mcwt.  Baker  Sticec,  Livery  Stable 

Keept>r  and  Stage  (*«ach  ProDtirtor.    Mar.  16. 
Wallworth,  Joseph*  Newtown,  Manchesttr,  Brewer.    Feb. 


BATIKRUn-S. 

From  Feb.  23,  to  Mar,  18,  ISM,  hotk  iueluiive, 
itiik  Dauu  vben  guzttttd, 

Ayres.  Robert  Jolin,  f.'hisweU  Street,  Finihury,  Bntchrr. 
Hurrdt  it  Cv.,  White  Hart  Court,  Lombard  Street: 
CaMtfii,  OiT.  Asi.    Mar.  15.  i 

Battle,  John  James,  Paston,  Norfolk,  Corn  and  Coal  Mer 


Dealer.    Meal,  Tlireadneedlc  Street:    WkUmon,  Off. 

Ass.    Mar.U. 
Brvreton,  William  John,   Brintoo,  Norfolk,  Banker  an4 

Seed  Merchant.    FaUhfmUt  Kio|fB  Road,  Bedford  Mow  s 

IfclAers,  Holt.    Mar.  II. 
Bolwcll,  Rei^Hmin,  Bradford,  Wilts,  Bath  and  Bristol  COm- 

muB  Chrriet  and  Beer  Seller.    JOu  &  Cs.,  Liocoln*a 

Inn  Fields  :  Stame,  Bradford.    Mar.  18. 
Catlin,   Matthew,    Bluckman   Street,    Soisthwark,    Horse 

Dealer  and  Joh  Master.     Asidbsr,  Off.  Ass. :    fVan^ 

Blackman  Street.    Feb.  23. 
Coltman,  James,  Wellclose  Sonare,  and  ^nce*s  Square,  St, 

Oeorg»*s  in  the  Ea«t,  Wine,  Spirit,  and  Porter  Mer- 
chant.   Groom,  Off.  Ass. :  Swan,  Great  Knight  Rider 

Street,  Doctors'  Commons.    Feb.  09. 
Cachrane^  James,  Waterloo  Place,  Pall  Malt,  Bookseller 

and   Publisher.    Miektlt,   Lancaster  Place^   Waterloo 

Brittle.    Coft/imiif,  Off.  Ass.    Mar.  1. 
Camplin,   Anna  Maria,  Batbwick,  Somerset,  Board  and 

Lodging- House   Keeper.     Dax  &  Ce^   Lincoln's   Inn 

Fields:  DraArr,  Btith.     Mar. 4. 
Constantine,  Thomas,   Manchester.  Joiner  and   Builder. 

pfarke  tt  Co.,  Lincoln's  Inn  Fields :   Higginbottom  h 

.Co.,  Ashton-under-Lyne.    Mar.  4. 
Chapkian,  John,   Blacktriars  Hoad,  Dealer  in  Glass  and 

Earthenware,    hodraon,  Biuad  Street  Buildinp :  JoImt 

son.  Off.  Ast.    Mar.  16. 
l>e  Cmux,  William,  Newington  Causeway,  Newington,  Sur- 
rey, Boot  and  Shoe  Maker.    Green.  Off.  Ass. :  XmueU 

Si  Co.t  Lani  Street,  Borough.    Mar.  4. 
Davis,  Thomas,  Lluon  firove.  North,  Grocer  and  Cheese- 

ni*  nger.    Grera,  Off.  Am.  :  Bvu^fieUL,  Chatham  Place, 

BlackfHars.    Mah  16. 
Darch,    Richard,   Great  Gulldlbrd  Street,  Union  Street, 

Southwark,    Iron  Founder.     Bodmain,  Dowgate  Hill: 

TutquenH,  Off.  Ass,    Feb.  2S. 
DrvIss,  fidward.  Salfurd,  I  ancarttr.  Victualler  and  Shop* 

keeper^    JtiiuigUM  it  Co.  Bedroid  Row :    CAeir,  Man- 
chester.   Mar.  1. 
Darby,  Janpes,  GrSTel  Lane,  Surrey.  Carpenter  and  Bnilder, 

Beteker,  Off.  Ass.:    Bopwood  *  0».,  Chancery  Lane. 

Mar.  4. 
Floyd,  Tliomas,  Birmingham,  VIctusller.    CMIloa,  Cban- 

ccry  Lane:  Swektiuf.  Birmingham^    Mer>  1. 
Fanlder,  John,  Birmingham,  Warwick,  Sack  Dealer  and 

Tariiottlin  Maker.    Armttnmg,  Red  Lipn  Street,  Clerk- 

enwell.    Mur.  8. 
Pcfiy,  William,  and  John  Booth.  Carr*s  Hill,  near  Gates- 

bead,  Durliam,  Glass  Manufacturers.    Brigg§,  Gatca- 

head :  Bell  &  Co.,  Bow  Church  Yard.    Mar.  0. 
Fraser,  Hush,  Bncklershury,  London.  Bill  Broker.    JETi^- 

werd$t  Off.  Ass.  r  Dewct,  Seijcanu'  hin.  Meet-  Street. 

Mar.  11. 
Freer,  Thomas,  Birmingham,  Drytalter  and  General  Agent. 

Blaekttoek  it    Co.,  Temple:     AoaseU,  Bread  Street* 

Ciieapside :  Hodgmtn,  Birmingham.    Mar.  16. 
Goudie,  John,   Liverpool,  Merchant.    Sale,  Manchester : 

Messrs.  Biuter,  Linc^>ln*s  Inn  Fields.    Feb  'J6. 
Garner.  Simeon,  Birmingham,  Factor.    Bign,  Southampton 

Buildings,    Chancery    Lane:   //aytpvotf,   Birmingham. 

Mar.  4. 
Glass,  Francis,  Cateaton  Street,  London,  Blackwell  Hall 

Factor.     Gretw,  Off.  Ass. :    ^cia  £a««foa.   Old  Jewry. 

Mar.  If. 
Gilliam,  William.  Uillam,  Monkfrystone,  York,  Butcher 

and  Cattle  Jobber     OvrV/on,  York.    Mar.  1». 
ilall.  Horatio  WiUt<«m,  Air  Street,  Piccadilly,  Scrivener. 

Date,  ]ila>mond  Buildii.gs,  Gr«y*s  luu  :    Laektrngtout 

Off.  Ass.     l-eb.  23. 
Hays,  Ri«hard,  Uegrnt  Street,  Buoltsfller.    NemtomhC*,, 

Snutli  Square,  Gray's  Inn:  WkUinore,  Off.  Ass*    Feb. 

2S&a6. 
Haslchursi,  David,  Sheffield,  York,  and  Henry  Baaen,  sen., 

Wiitington,   Derby,  cairying  on  business  at  Unston, 

Drriiy,  as  Colliers.     Atkttfoa  it  C«.,   Church  Conrt, 

Lothbury  :  .Smt$k  it  Co.,  ShetSeld.    Feb.  28. 
Hooper,  Ann,  bath,  Ha'tcr.   Jfihvgtomit  Co.,  Bedford  Row: 

Batcki'Uor  it  Co.,  Bath.    Msr.  4. 
Htldrow,  WilliauK  Uarlinftoo.  Durham, Grocer.  5ieavoMo% 

Darlington :  Bur»,  Gfrut  Carter  Lan^  Doctors'  Com- 
mons.   Mar.  tft 
Hadlev.  Joseph,  Birmingham,  Bone  and  Horn  Button  M»- 

niifiicturer.    Gai(y,   Ued,Lii>n  Square:  Crcsvweli,  Bir- 
m<ii«hnm:  SKoa**-,  TewlJesbury.    Mar.e. 
H«ck<K)dy,  Charles,  Postlund,   Crowland,  Lincoln, .  Copl 

Mcichant.    If i/Zmris,  \crulam  Buildings,  Gray's  Inn: 

Bimiter  &  C*.,  Spalding.    Mar.  II. 
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Hcrken,  John  Theodore,  Bouverie  Street,  Fleet  Street,  Fur- 
rier.   GibMom^  Off.  As*.:    Dawes  &   Co.,  Angel  lU>urt, 

Thn^pnonon  Street.    Mar.  !.'». 
HeMinan,   John,  I'nion  fe»irect,  Southwark,  Oilman  and 

Tallow  Chabdicr.    Soamvs,  Great   Winclirtter  Street: 

Clark,  Off.  Ah.    Mar.  IH. 
Hoskins,  James,  Cannon  Street,  London,  Wine  Merchant. 

Rndetl  &  Co.,  Walbrook    Building*:   Tmrn^amt,  Off. 

Ass.    Mar.  18. 
Iieland,  John,  Manchester,  Biiilder.    Lexer,  King's  Road, 

UedrordKow:  ^cJrers,  Manchester.    Mar.  8. 
Jameson,  John  Andrew,  Bfnnondsey  Wall,  Bermondsey, 

Hope  Maker.    QmUett  &  Co.,  Prospect  Row,  Bermond- 

s^  :  Graham,  Off.  Ass.    Mar.  1. 
Jones,  Thomas,  Shrewsbury,  Salop,  Draper.    Pennell,  Off. 

Ass  :  Bell  &  Co.,  Bow  Church  Yard.    Mar.  4. 
Jacobs,  Simon,  M«ni  hester.  Merchant  and  Draper.  Knight, 

Tokenlionse  Yard  :  Gra*am,  Off.  Ass.    Mar.  15. 
Kelk,   Charles  William,    Glamford  Brlggs.  Linenln,  Seed 

Merchant.    Dyneleg  &  Co.,  Field  Court,  Gray's  Inn : 

MarrU  &.  Co.,  Caistor.    Mar.  8. 
Kipping,  Thomas,  Tonbridge,  C«»rn  Dealer.    Btlcher,  Off. 

Ass.:  King,  Gray's  Inn  So uare.    Mar  15. 
Lewis,  John,  jiailyglasy  Llanllawddos,  Carmarthen,  Horse 

and  Ciittle  Dealer.    Ret*,  Carmarthen  :    Price  h   Co., 

Lincoln's  Inn.    Feb.  M. 
Luacombe,  Samuel,  jun.«  Broadhempston,  Devon,  Butcher 

and  Cattle  Salesman.     Fruude  &   Co.,  Lincoln's  Inn 

Fields :  FarweU  or  Michelmore,  Totnesv.    Mar.  1 . 
Laugh  ton,  John,   Lisson  Grove,   Paddtngton,   Middlesex, 

Linen  Draper.   Goddard,  Wood  Street,  Cheapside :  Can- 
nan,  Off.  Ass.    Mar.  4. 
Lock,  Henry,  Bracondale,  Norwich,  Millwrisht,  BuHdtr, 

and  Engineer.    Lythgoe,  Essex  Street:  Ireat,  Norwich. 

Mar.  8. 
Lowe,  John,  Union  Street,  Soiithwark,  Hat  Manufacturer. 

GibMtn,  Off.  Ass.:   Booker,  Bartlett's  Buildings.  Hoi. 

born.    Mar.  15. 
Mottershead,  John,  Liverpool,  Shipwrij^ht.    Leigh,  George 

Street,  Mansion  House:    Leatkier,  Liverpool.    Mar.  I. 
Moore,  Francis,  sen.,  Albany  Road,  Camberwell,  Surrey, 

Sugar  Reflncr.    Grten,  South  Molton  Sueet,  Hanover 

Square :  Tnrqnaml,  Off.  Ass.    Mar.  4. 
Mundy,  Samuel,    and   Joseph    Mundy,    Bradford,  Wilts, 

Clothiers.      Crowder  &  Co.,   Mansion    House    Place: 

Johneon,  Off.  Ass.    Mar.  8. 
Morgan,   David,    Rhosmaen,   Llandilorfaur,   Carmarthen, 

Tanner.    Gihun,  Off.  Ass. :  Bantrum,  Old  Broad  Street. 

Mar.  II. 
M*M  aster,  John,  Manchester,  Draper.    AdUmgtcm  &  Co , 

Bedford  Row:  Tikorfey  &  Co.,  Manchester.    Mar   11. 
Mackennal,    Patrick,  Truro,  Cornwall,  Brewer.    BorUue, 

Truro.    Mar.  H. 
Makepeace,  Henry,  jun.,  Bristol.  Coach  Maker.    Lemon, 

Rristul:  Blower  h  Co.,  Lincoln's  Inn  Fields.  Mar.  18. 
Mackintosh,  William,  Liverpuol,  Victualler.    Holma  &  Co., 

New  Inn :  Booker,  Liverpool.    Mar.  18. 
Ncedham,  Charles,  jun.,  and  Edward  Pearce,  Salford,  Lan- 

Ciister,  Power  Loom  Cloth  Manufacturers.    Scott,  Lin- 
coln's (nn  Fields :  Greenhalgh,  Manchester.   Mar.  8. 
Neale,  Charles,  Leaminston  Priors,  Warwick,  Chemist  and 

Druggist.     Taylor  &   Co.,    Bedford    Kow:     Swallhone, 

Leamington;  or  Haynet  &  Co.,  Warwick  and  Leaming- 
ton.   Mar.  11. 
Norfolk,  Hetekiah,  Manchester,  Brewer  and  Corn  Dealer. 

AdUngion  &  Co.,  Bedford  Row :  Claye  U  Co.,  Manches- 
ter.   Mar.  18. 
Palmer,  Benjamin,  Duke  Street,  8t.  James's,  Tailor.    Gib- 

Mw,  Off.  Aaa, :  THAe,  Great  RuMell  Street.    Feb.  33. 


.Haverfordwest,  Draper.    Ree*,  Haverford- 


7o.,  Soaihampton  Buildings,  Chancery  L^ne.  Mar.  4. 
ii,JiViniam,  Shafkes_bury,  Dorset,  Ironmonger.   T 


Peat,  Alexander,  Mtucuvy  Court,  Toiler  Hill,  Wine  «n«S 

firandv    Merchant.      Ruhardton,    Ironmonger    Lane : 

(ioldamui.  Off.  Ass.    Feb.  'Hi. 
Plank,  Andrew,  and  John  Plank,  Canterbury,  Wonlstaplen. 

Cruitentten,  Ashfnrd  :  Sttnkey,  Canterbiir>' :  Egun  &  Co., 

Essex  Street,  Straid.    Mar.  I. 
Prosscr,  Walter,    Bbrdesley,   Ashton,    near  Birmingham, 

Builder.    Amaten  &  Co.,  Gray's  Inn :  Jmold  &  Co.,  Bir- 
mingham.   Mar.  11. 
Rigmaiden,  Henry,  Liverpool,  Wine  and  Spirit  Merchant. 

Buttye  &  Co.,  Chancery  Lane :  Messrs.  Crump  or  Hodg- 
son, Liverpool      M  ar.  I . 
Symmons,  John.  H 

west.    Feb.  26. 
ScholeAeld,  John,  and  William  Scholefield,  MIrAeld,  York, 

Corn  Millers.    Baitye  it  Co.,  Chancery  Lane:  Rglak, 

Mirfield.    Feb.  26. 
Spalding,  Benjamin,  Woodbridge,  Suffolk,  Linen  Draper. 

Mour,    WoodKridge :    Messrs.   Baxter,    Lincoln's    Inn 

Fields.    Mai.  I.  I 

Shaw,  Joshua,  Heanor,  Derby,  Plumber  and  Glazier.    Tof . 

/oaoe,  tsscxStieet, Strand:  Grr^f, Nottingham.  Mar.S. 
Smith,   hamuel,    and   John   Smith,    Nottingham,    Brick 

Makers  and  Victuallers.    Parsons  tc  Ca.,  Nottingham: 

Yallop.  HasinghaJI  Street.    Mar.  16. 
Tatchell,  William,  and  Samuel  Clarke,  Great  Eastcbeu, 

London,  Hemp  and  Flax  Dealers.  Damn  6l  Co.,  Threaa- 

ueedle  Street :  Lacktngton,  Off.  Asa.    Feb.  26. 
Turner,  Uichard,  Ollerton,  Nottingham,  Butcher.    Lnweh 

Co.,~  -    ...         s 

Thorn,         . „-.      

&  Co., Tokcnhouse  Yard:  CAu<y,  Shaftesbury.    Mar.S. 
Tindall,  Henry,  Hastings,  Sussex,  Brewer.     Gregum  &  Co^ 

Angell  Court,  Throgmorton  Street*.  Johnson,  Off.  Aaa. 

Mar.  16. 
Thompson,  Samuel,  Darlington,  Durham,  Clock  Maker  and 

Silversmith.    Upright,  Gulden  Square  :  Memhnm  it  Co., 

Darlington.    Mar.  16. 
Upton,  Thomas,  Birminghamj  Hatter.    Marruoa,  Birming- 
ham :  A'orfon  &  Co.,  (Cray's  Inn.    Mar.  18. 
Webb,  Joseph  Dudley,  Fleet  Street,  Dealer  in  Lamp*  and 

Naptha.    Messrs.  Harrison,  Walbrook:    Joknson,  OC 

Af  s.    Feb.  23. 
Weeks,  William,  Southampton,  Wine  and  Porter  Merchant. 

Whitchnrch  &  Co.,  Southampton :  TUsnas  &  Co.,  Cole- 
roan  Street.    Feb.  23. 
Ward,  William,  Masborough,  Rotherham,  York.  Publican. 

Bntte^tit,   Gray's   Inn  Square:    Potter,  RMherban. 

Mar.  1. 
Walsh,  Thomas,  Bath,  Linen  Draper.    Jenkins  h  Co.,  New 

Inn :  C'ar^ce  &  Co.,  Bristol.    Mar.  I. 
Weaver,  Edwin,  Bristol,  Wine  Merchant.    Bigg,  Bristol: 

Bigg,  Southampton  Buildings,  Chancery  Lane.    Mar.  4. 
West  Icy,   Augustus,   Assembly    Place,    Keimmgton,    and 

Montford  Place,    Kennington,    Livery  Stable  Keeper. 

Silvester,   Great  Duver  Sueei :    JLadmurtos,  Off.  Asfc 

Mar.  16. 
Wright,  David,  Cox  and  Hammond  Quay,  Lower  Thame* 

Street,  London,  and  uf  St.  Katharine  near  the  Tower, 

Middlesex,  Ship  Agent.   Pemnell,  Off.  Ass. :  Jonf  it  Co., 

Mark  Lane.    Mar.  15. 
Williams,  William,  and  Thomas  Hill,  Bow  Church  Yard, 

Loudon,  Linen   Factors,    Tamer  (k  Co.,  Basing  Laoe^ 

Br*'ad  Street :  GoMimin,  Off.  Ass.    Mar.  16. 
Worrall,  John,  Ratcliff  Highway,  Middlesex,  Eating  Hooac 

Keeper  and  Soup  Maker.  Hmdson,  Bucklersbury  :  Gold- 

tmid.  Off.  Ass.    Mar.  15. 


THE  EDITOR'S  LETTER  BOX. 


The  concludinif  Part  of  the  Articled  Clerks' 
Manual  is  now  published,  price  4#.  The  Con- 
tents are  stated  in  another  part  of  this  Num- 
I>cr.  The  two  Parts  form  one  Volume,  price 
B#.  bound  in  Cloth. 

We  shall  pay  immediate  attention  to  the 
further  Letters  on  the  subject  of  the  Exami- 
nation under  the  New  Rules. 

The  Letters  of  M.  A. ;  Y.  N.  N. ;  "  Amicus 
Curiae  ;''  and  G.  P.  C,  will  be  considered. 

The  Queries  and  Answers  of  "Temple;" 
W.  F.;  C.  L.;  R.  S.;  R.  L;  and  H.,  have 
been  received. 

"A  constant  Reader"  is  informed,  that  the 
Act  of  Pariiaraent  by  which  an  Articled  Clerk 


is  entitled  to  the  privilege  of  serving  one  yenr 
of  his  articles  with  a  Special  Pleader  or  Con- 
veyancer, is  the  1  &  2  Geo.  4.  c.  48,  s.  t?; 
amended  by  3  Geo.  4.  c.  16.  The  Affidavit 
of  Service  must  of  course  state,  how  much  of 
the  time,  not  exceeding  one  year,  has  been  so 
served.  See  the  Form  of  Affidavit,  p.  110, 
ante. 

It  appears  clear  that  the  6th  section  of  the 
New  Rules,  reflating  to  Re-AHmiiMons,  comes 
into  operation  in  the  ensuing  Term.  Tlie 
words  *'  from  and  after  the  last  day  of  next 
Easter  Term,"  in  the  1st  section,  evidently 
apply  only  to  the  Examinations. 


Sti^  Utqal  0bwt\^tv^ 


SATURDAY,  APRIL  2,  1836. 


— —  '*  Quod  magis  ad  hoc 

Pertinct,  et  aescire  malam  «t,  agitamus. 


HORAT. 


THE  REFORM  OF  THE  INNS  OF 
COURT. 


Wb  have  from  time  to  time  devoted  a  large 
poition  of  our  space  to  the  conaideration  of 
the  ^neceeaary  Reforms  in  our  Inns  of  Court, 
and  ve  think  this  is  a  proper  opportunity 
again  to  advert  to  the  subject.  We  can 
now  only  refer  our  readers  to  the  series 
of  papers  in  our  third  volume,  on  the  Mis- 
application of  their  Revenues,  in  which,  we 
thi]ik»  it  was  satis£Eu;torily  proved,  by  our 
contributor  "A  Cestui  que  Trust,'*  that  four 
separate  societies  or  colleges,  called  the 
Inns  of  Court,  were  established,  in  which 
the  science  of  the  Law  should  be  studied 
and  taught ;  that  in  consideration  of  their 
undertaking  to  furnish  the  required  instruc- 
tion, certain  exclusive  privileges  were 
granted  to  them  and  the  persons  per- 
mitted by  them  to  practise ;  that  the  task 
of  general  instruction  and  superintendance 
was  undertaken  by  the  Benchers ;  that  lec- 
tures were  regularly  delivered,  and  a  strict 
examination  made  as  to  their  knowledge  of 
the  law  before  any  persons  were  allowed  to 
practise;  that  aU  original  and  subsequent 
grants  and  benefJEU^tions  to  the  Inns  of  Court 
were  made  for  carrying  these  pttposes  into 
effect,  and  that  the  Benchers  past,  present, 
and  future,  are  trustees  for  the  benefit  of 
their  respective  societies;  that  from  the 
end  of  the  seventeenth  century  this  system 
of  education  has  fallen  into  disuse;  that 
the -revenues  of  the  Inns  of  Court  are  now 
misapplied;  that  no  lectures  are  now  de- 
livered, and  no  examinations  made  before  a 
law  degree  is  granted ;  and  that  the  pre- 
sent  misapplication  or  non-approprijition  of 
the  revenues  of  the  Inns  of  Court  is  attended 
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by  injurious  consequences,  as  well  to  the 
profession  as  the  public. 

Since  these  papers  appeared,  a  classical 
examination  has  been  instituted,  and  some 
law  lectures  have  been  delivered  at  the 
Inner  Temple ;  but  no  general  measure  of 
reform  has  been  carried  through. 

Two  events  have  recently  occurred  which 
bear  upon  the  subject,  and  render  the  re- 
quired reforms  the  more  necessary. 

The  first  is  the  New  Rule  which  the 
Judges  have  made  respecting  the  Examina- 
tion of  Attorneys,  and  the  measures  to  be 
adopted  in  consequence  of  it.  We  submit, 
that  iian  examination  in  professional  know- 
ledge is  considered  requisite  and  advan- 
tageous to  one  branch  of  the  profession,  it  is 
equally  so  with  respect  to  the  other. 

The  second  circumstance  to  which  we 
allude,  is  the  proposed  Reform  in  the  Col- 
lege of  Physicians,  in  which  the  most  ex- 
tensive changes  are  about  to  be  proposed. 

The  recommendations  of  the  Common 
Law  Commissioners,  contained  in  their  Sixth 
Report,'  have  not  yet  been  carried  into 
effect ;  and  it  is  to  be  remembered,  that  the 
learned  Commissioners  were  not  directed  to 
inquire  into  the  application  of  the  revenues 
of  the  Inns  of  Court,  or  the  present  system 
of  legal  education,  and  that  their  Report  is 
therdbre  confined  necessarily  to  the  powers 
of  the  Benchers,  and  other  matters. 

Before  any  measure  be  introduced  on  this 
subject,  we  would  therefore  strongly  urge 
some  consideration  of  this  important  re- 
form. A  Select  Committee  of  the  House 
of  Commons  has  always  appeared  to  us  the 
best  tribunal  for  settlixig  it;  and  we  are  not 
without  hopes  that  some  independent  mem- 

•  Printed  7  L.  O.  500. 
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ber  of  the  House  of  Commons  may  move  for 
a  Committee  of  this  nature. 

It  is  possible  that  the  subject  might  be 
brought  under  the  notice  of  the  Common 
Law  Judges,  who  are  certainly  competent 
to  effect  the  proper  alterations  by  Rule. 


PRACTICAL  POINTS   OF   GENERAL 
INTEREST. 


DUTY  OF  OVERSEER. 

We  are  not  aware  of  any  decision  on  the 
followtog  point : 

Campbeli,  A.  G.  applied  for  a  rule  nisi  fur  a 
criminal  informatiou  against  an  overseer,  at 
the  instance  of  the  vestry  of  the  parish,  the 
name  of  which  he  suppressed,  under  the  fol- 
lowing  circumstances.  The  small  pox  having 
broken  out  in  this  parish,  it  was  resolved  by 
the  vestry,  in  order  to  stop  the  progress  of  the 
disorder,  that  the  poor  should  be  vaccinated, 
and  in  that  resolution  the  overseer  conenrred. 
To  carry  the  resolution  Into  eflfeet,  a  medical 
man  was  employed  to  vaccinate  the  poor  at 
the  rate  of  U.  Sd.  each,  with  which  arrange- 
ment »lso  the  overseer  expressed  himself  to 
be- perfectly  satisfied.  The  surgeon  came  to 
the  parish  for  that  purpose ;  but  the  overseer 
refused  to  allow  him  to  vaccinate  any  of  the 
poor  on  the  parish  account.  After  this  the  in- 
fection suread,  and  a  large  proportion  of  the 
poor  in  the  parish  had  the  disorder.  The  re- 
solution to  viiccinate  the  poor  took  place  when 
only  one  boy  was  ill  of  the  disonler^  since 
then  many  had  died  of  it,  and  severed'  others 
had  suffered  very  severely. 

Lord  Denman,  C.  J. — These  circumfitauces 
are  extremely  unfortunate.  No  doubt  the 
overseer  exercised  a  very  unsound  discretion.' 
If  he  had  abided  by  the  opinion  he  had  origi- 
nally formed,  and  the  agreement  he  had  made, 
these  consequences  might  have  been  pre- 
vented. But,  before  we  can  grant  »  rule  nisi 
for  a  criminal  information  against  a  public 
officer,  we  must  see  plainly  and  clearly  that 
the  uutif  which  he  is  charged  with  neglecting 
is  by  law  cast  upon  him.  It  is  true,  that  by 
law  an  overseer  must  provide  necessaries  and 
relief  for  the  poor,  but  is  he  bound  to  take 
precautionary  measures  of  this  kind?  It  is  be- 
yond question  that,  if  he  had  provideil  them, 
the  poor  would  not  have  been  bound  to  submit 
to  any  operations  of  this  sort.  If  the  legal 
duty  of  the  overseer  had  been  clear,  the  un- 
fortunate consequences  which  have  followed 
the  omission  of  the  performance  of  that  duty 
would  have  shewn  a  case  of  gross  neglect, 
which  would  have  called  for  the  exercise  of 
the  power  of  this  (^ourt :  But  the  first  step  in 
the  case  is  not  made  out  to  my  sa^faction  ; 
and  I  am  therefore  of  opinion,  that  the  rule 
must  be  refused. — Anonymous^  6  Nev.  &  Man. 
12. 


STAMPS  ON  TRANSFERS  OP  MORT- 
GAGES. 
Doubts  have  frequently  arisen  on  the  con- 
struction of  the  55  G.  3.  c.  184.  Sched.  part  1. 
tit.  Mortgage;  and  the  3  Geo.  4.  c.  117.  s.  1. 
with  respect  to  the  proper  stamps  to  be  im- 
pressed on  transfers  of  mortgage.  One  of  the 
difficulties  of  very  frequent  occurrence,  was, 
whether  on  a  transfer  of  a  mortgage,  if  a 
further  sum  was  advanced,  the  transfer  stamp 
was  payable,  as  well  as  the  ad  vahrem  duty. 
We  believe  that  the  usual  practice  has  been«  by 
way  of  caution  to  affix  the  transfer  stamp,  as 
well  as  the  a/t  valorem  duty.  By  the  following 
very  recent  decision,  it  would  seem,  that  this 
is  unnecessary,  although  it  is  to  be  observed 
that  the  transfer  duty  was  in  fact  impressed  on 
the  deed  adjudicated  on.  We  hope  therefore, 
that  in  the  proposed  act  for  the  consolidation 
of  the  stamp  acts,  this  doubt  may  be  set  at  rest. 

The  judgment  of  Lord  Denman^  C.  J.  on 
the  point,  was.  as  follows : — In  this  case  a 
mortgafl;e  term  of  1000  years,  for  secnring 
150/.,  had  been,  created  in  1820.  In  Ja« 
unary  1823,  (after  the  passing  of  3  Geo.  4. 
c.  1 1 7.)  the  mortgagor  and  mortgagee  joined 
in  deeds  of  lease  and  release,  by  wluch  the 
term  was  assigned  to  one  of  the  lessors  of 
the  plaintiflT,  for  securing  the  original  150/^ 
and  200/.  then  advanced,  and  the  fee  simple 
in  the  premises  was  conveyed  to  a  trustee  to 
secure  the  whole  amount  of  350/.  The  stamp 
on  the  first  skin  was  1/.  15#.  together  with  an 
ud  valorem  stamp  of  2/.,  and  three  stamps  of 
U.  on  three  following  skins.  The  question 
was,  whether  these  stamps  are  sufficient,  and 
we  think  that  they  are.  The  deeds  operate 
doubly,  viz.  by  transfer  of  the  original  mort- 
gage, and  by  conveyance  of  the  fee  as  a 
further  security.  As  regards  the  transfer,  the 
sutute  55  Geo.  3.  c.  184.  Sched.  part  I,  title 
"  Mortgage,"  treats  a  transfer,  where  a  further 
sum  is  added,  as  an  original  mortgage;  and 
imposes  a  transfer  duty  of  1/.  15f.  only,  "pro- 
vided no  further  sum  of  money  be  add^  to 
the  principal  money  already  secured."  Here 
a  further  sum  was  added.  The  stamps,  there- 
fore, would  have  been  under  that  act^  a  4/.  «cf 
valorem  stamp,  and  three  progressive  stamps 
of  1/.  each, — thus  exceeding  Uie  stamjM  ac- 
tually imposed  by  bs.  But  the  stat.  3  Geo.  4. 
c.  117.  8.  1.  repeals  the  66  Geo.  3.  c.  184,  so 
far  as  regards  the  duties  on  transfers  of  mort- 
gages ;  and  enacts,  by  sec.  2,  that  in  case  of  a 
transfer,  *'  provided  no  further  sum  of  money 
be  added  to  the  principal  ahready  secured,'' 
there  shall  be  paid  1/.  I5t.,  and  a  progressive 
stamp  duty  of  1/. ;  "  and  if  any  further  sum 
of  money  shall  be  added  to  the  principal  mo- 
ney already  secured,  the  ad  valorem  outy  on 
mortgages,  puj'able  under  the  said  recited  acts 
respectively,  shall  be  charged  only  in  respect 
of  such  further  money."  It  is  observaMe, 
that  by  this  act  the  transfer  duty  of  1/.  lbs. 
is  imposed  with  the  same  proviso  as  was  con> 
tained  in  the  55  Geo.  3. ;    and  we  think  (h^t 
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lh«  effect  »  the  same,  vk.  that  the  trans- 
fer doty  is  imposed  in  those  cases  only  where 
no  further  saio  of  money  is  added.  Here  a 
further  sum  it  added,  ani  therefore  the  trans. 
ier  duty  is  out  of  the  question.  The  other  part 
of  the  section  reqnirea  an  ad  vai&rem  duty  on 
the  sum  added ;  and  we  think  that  the  effect  of 
that  part  of  the  clause  is  to  make  this  transfer, 
as  r^rds  stamp  duties,  an  orifna&l  mort^a^e 
for  secuiiA|r  s^X)/,.  and  that  the  ad  valorem 
stamp  duty  of  21.  is  charged  upon  it  by  the 
55  Geo.  3.  I(  follows,  that  the  progressive 
duty  is  three  sums  of  I/,  each.  Those  stamps 
are  actually  on  the  deeds  in  question ;  but  it 
18  aaid  that  this  is  an  original  mortgage  for 
350/.  by  reason  of  the  conveyance  of  the  fee. 
The  3  Geo.  4.  c.  117.  s.  3.,  does  not  apply  to 
these  deeds ;  for  it  is  confined  to  cases  where 
the  original  instrument  on  which  the  ad  valo- 
rem duty  was  paid,  was  a  bond.  Here  it  was 
an  indenture.  This  part  of  the  question  there- 
fore turns  on  the  exemption  clause  in  55  O.  3. 
That  clause  exempts  from  ad  valorem  duty 
(but  not  from  any  other,)  any  deed  made  as 
additional  or  further  security  for  any  sum  of 
money  already  secured  by  a  deed  which  shall 
have  paid  the  ad  valorem  duty,  in  case  such 
further  eeeurity  shall  be  made  by  the  same 
person  who  made  the  original  security ;  but  if 
any  further  sum  be  added,  the  ad  valorem  duty 
thall  be  charged  in  respect  of  such  further 
sum.  Here  the  penon  conveying  the  fee  is 
the  same  person  who  created  the  term,  and  a 
further  sum  is  added.  Therefore,  if  the  deed 
had  been  simply  a  conveyance  of  the  fee,  and 
had  not  contained  a  transfer  of  the  term,  the 
duty  would  have  been  2/.  ad  valorem,  on  account 
of  the  additional  200/.,  and  three  progressive 
duties  of  1/.  each.  Whether  a  common  deed 
atamp^  also  was  necessary  under  either  of  the 
acts,  it  is  not  material  to  inquire,  because  the 
1/.  16t.  stamp,  though  it  may  have  been  erro- 
neously put  on  these  deeds,  was  at  all  events 
aufllcient.  But  as  the  deeds  in  question  do 
contain  a  tmnsfer  of  the  original  mortgage,  it 
is  plain,  that  before  the  passing  of  3  Geo,  4. 
c.  117*  the  exemption  clause  in  55  Geo.  3. 
c.  184,  would  not  have  applied;  and  on  the 
whole  this  must  have  been  treated  as  a  new 
and  orurinal  mortgage,  liable  to  the  ad  valorem 
duty  or4/.  The. act  of  H  Geo.  4.  has,  however, 
repealed  that  part  of  55  Geo.  3,  and  substi- 
tuted the  same  ad  valorem  duty  of  21.  on  the 
transfer,  in  respect  of  the  additional  sum,  as 
the  exemption  clause  had  already  charged  on 
the  new  security  in  respect  of  the  additional 
sum ;  and  as  the  ad  valorem  duty  depends  on 
the  sum  secured,  and  not  on  the  value  or 
number  of  the  securities,  and  is  only  to  be 
paid  once,  it  follows  that  the  case  is  the  same 
m  effect  as  if  the  ad  valorem  duty  of  21.  had 
been  charged  on  the  transfer,  ana  afterwards 
the  fee  had  been  conveyed  as  a  further  security 
for  the  whole  sum  of  350/.,  in  which  case  a 
common  deed  stamp  only  would  have  been 
required.  For  these  reasons,  we  are  of  opin- 
ion that  these  stamps  are  su£Bcient,  and  that 
the  rule  for  a  nonsuit  must  be  discharged.^- 
Aule  discharged  accordingly. 
Doe  V.  Gray,  4  Nev.  &  Man.  719. 
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The  second  and  third  of  the  following  Bills 
were  printed  the  last  Session  in  one  bill,  or 
rather,  seyeral  of  the  clauaea  of  each  were 
printed.  They  hove  now  been  separated 
and  altered. 

MANORIAL  BOUNDARIES. 

This  is  intituled,  "A  Bill  to  authorise  the 
Identifying  or  Ascertaining  of  the  Bounda- 
ries of  Manors  and  Lands,  where  such 
Boundaries  are  confused  or  unknown.'* 

The  substance  of  the  proposed  enact- 
ments, is: — 

1.  Meaning  of  certain  words  and  expres- 
sions—** Manor,"—"  Lands,"—"  Entitled," 
— *'  Doubts  respecting  the  Boundaries," — 
**  Ascertain  the  Identity,"  —  "  Person,"  — 
"  Number,"—"  Gender.^' 

2.  Repeal  of  2  &  3  WUl.  4,  c.  80. 

3.  Power  to  persons  to  anpoint  referees  to 
ascertain  the  identity  of  lanos. 

4.  Qualification  of  referee. 

5.  Cases  in  which  consents  shall  or  shall 
not  be  necessary  to  the  appointment  of  re- 
ferees. 

6.  Persons,  for  the  purposes  of  this  act,  to 
be  considered  entitled  to  manors  or  lands, 
notwithstanding  the  same,  or  the  estates  of 
such  persons  therein,  shall  be  charged  or  in- 
cumbered. 

7.  Powers  and  duties  of  referees. 

8.  Summonses  and  orders  by  the  referees 
under  this  act  to  be  of  the  same  force  as  those 
by  the  Judges  of  the  Courts  of  Record. 

9.  Power  to  persons  to  appoint  new  referees 
in  the  place  of  those  dyin^  or  resigning. 

10.  Power  to  referees,  in  case  of  their  dis- 
agreement, to  appoint  umpires. 

11.  Appointments  of  referees  and  umpires, 
and  awards,  to  be  binding,  notwithstanding 
deaths  of  parties,  or  the  cesser  or  alienation 
of  their  estates. 

12.  Guardians  of  infants,  and  committees 
of  lunatics,  to  be  substituted  in  the  place  of 
such  infants  and  lunatics,  and  for  the  pur- 
poses of  tins  act. 

13.  Femes  covert  to  concur  in  the  appoint- 
ment of  referees  by  their  husbands,  who  shall 
be  entitled  iu  right  of  their  \rives. 

14.  Appointment  of  referees  to  ascertain 
the  identity  of  manors ;  and  the  awards  of 
such  referees,  &c.  to  be  entered  on  the  court 
rolls  in  certain  cases. 

15.  Appointments  of  referees  to  ascertain 
the  identity  of  lands  held  of  any  manor,  and 
the  awards  of  such  referees  to  be  entered  on 
the  court  rolls. 

16.  Consents  of  persons  requisite  in  the 
appointment  of  referees,  to  be  given  by  the 
deed  by  which  such  appointment  shaU  be 
made. 

17.  Consents  by  the  homage,  where  requi- 
site to  the  appointment  of  referees,  shall  be 
entered  on  the  Court  Rolls. 
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18.  Powers  of  this  act  extended  to  collegi- 
ate corporations,  and  to  trustees  for  charitable 
and  other  public  purposes ;  and  also  to  trus- 
tees, mortgagees,  and  other  persons  empower- 
ed to  sell. 

19.  Appointments  of  referees  by  archbishops, 
&c.,  and  the  awards  of  such  referees  to  be 
deposited  in  the  books  of  the  registrars  of 
such  archbishops,  &c. 

20.  Exjpenses  of  proceedings  under  the  act, 
to  be  paid  as  may  be  agreed,  otherwise  in 
equal  proportions. 

DK8CVNT8  AND  HKRI0T8. 

This  is,  "  A  Bill  for  Abolishing  Custom- 
ary Modes  of  Descent,  and  the  taking  of 
Heriots  in  Specie." 

The  substance  of  the  proposed  enact- 
ments, is : — 

.  1.  Meaning  of  certain  words  and  expres- 
sions— •*  Lands,'* — "  Number  and  Gender." 

2.  After  the  31st  of  December,  1838,  free- 
hold  lands,  held  subject  to  the  customs  of 
Borough  English  and  Gavelkind,  and  other 
customary  modes  of  descent,  shall  be  held  in 
free  and  common  socage. 

3.  After  the  31st  of  December,  1838,  the 
customs  of  Borough  English  and  Gavelkind, 
and  other  customary  modes  of  descent  affect- 
ing lands  held  by  copy  of  court  roll,  shall  be 
abolished,  and  such  lands  shall  be  inherited  in 
the  same  manner  as  lands  held  in  free  and 
common  socage.  * 

4.  After  the  31st  of  December,  1836,  no 
beast  or  chattel  shall  be  demanded  as  a  heriot. 
^nd  the  sum  of  5/.  shall  be  paid  in  lieu  there- 
of; but  no  lofd  of  any  manor  shall  be  enti- 
tled to  a  greater  sum  than  what  Ihu  been 
usually  accepted  in  lieu  of  a  heriot. 

6.  Persons  making  distresses  under,  this  act 
tp  have  all  the  privileges  given  by  11  Geo.  2, 
c.  19. 

E8CHBAT8. 

This  is  intituled,  "  A  Bill  for  the  Amend- 
ment of  the  Law  of  Escheat,  and  the  Law 
relating  to  the  Forfeiture  of  Lands  and 
Chattels  for  Crimes,  and  of  the  Law  re- 
lating to  Chattels  belonging  to  Persons 
dying  Intestate  and  without  Kindred,  and 
for  rendering  alienable  at  Law  Copyhold 
Lands  severed  from  a  Manor,  and  for  ena- 
bling his  Majesty  to  make  Grants  of  Lands 
and  Chattels  in  certain  Cases.*' 

The  substance  of  the  proposed  enact- 
ments, is : — 

1.  Meaning  of  certain  words  and  expres- 
sions— "  Manor,"—"  Lands,"—"  Estate."— 
"  Lord,"— "  Without  Heirs  Inheritable,"— 
"  Number  and  Gender." 
.  2.  Repeal  of  39  &  40  Geo.  3,  c.  88,  s.  12, 
and  of  4/  Geo.  3,  sess.  2,  c.  24,  and  of  6  Geo. 
4^  c.  17,  and  4  &  6  Will.  4,  c.  23. 

3.  Lands,  of  which  persons  shall,  after  the 
31st  December,  1836,  die  seised^without  heirs, 
sjiall  escheat  to  the  King. 

4.  Lands,    of  which  persons  attainted  of 


petit  treason  or  murder,  after  the  3UlDe* 
cember,  1836,  shal)  be  seised,  shall  escheat  to 
the  King. 

5.  In  those  casei  where  rents,  &c.  shall  be 
payable  to  a  mesne  lord,  in  respect  of  any 
lands,  such  lands  shall  escheat  to  such  mesne 
lord. 

6.  The  right  of  a  mesne  lord  to  recover  any 
rents,  &c.  shall  not  be  barred  by  the  acceptance 
of  a  compensation  for,  or  an  express  waiver  of 
the  same. 

7.  Rents,  &c.  paid  to  the  lord  of  a  manor 
by  any  person,  shall  be  deemed  to  be  paid  in 
respect  of  all  h'ls  lands  witlun  the  manor. 

8.  Mesne  lords  to  have  same  franchises,  &c. 
over  lands  which  shall  escheat  to  the  King,  as 
at  the  time  of  such  escheat. 

9.  Owners,  &c.  occupiers  of  lands  which 
shall  escheat  to  the  King,  to  have  the  same 
rights,  &c.  as  at  the  time  of  such  escheat. 

10.  Lands  which  shall  escheat,  to  be  subject 
to  all  such  estates  in  equity,  rights,  &c.  as  they 
were  subject  to  at  the  time  of  such  escheat* 

11.  WiUs  of  persons  who  shall  die  without 
heirs,  to  have  the  same  effect  as  if  this  ad  had 
not  passed. 

12.  Persons  having  powers  of  appointment 
over  lands  which  shall  escheat,  may  exercise 
the  same  as  if  no  such  escheat  had  Uktm 
place. 

13.  Persons  having  esUtes  prior,  &&  to  any 
estate  which  shall  escheat  to  the  King,  may 
alien,  &c.  the  same  as  if  no  such  escheat  had 
taken  place. 

14.  The  King  or  mesne  lord  shall  not  re- 
quire lands  to  be  exonerated  from  the  mort- 
gages, &c.  affecting  the  same. 

15.  Where  an  euuitable  estate  shall  escheat, 
the  persons  seizea  of  the  legal  estate  shall 
hold  in  trust  for  the  King  or  mesne  lord. 

16.  The  King  or  mesne  lord*  to  whom  lands 
shall  escheat,  shall  have  the  benefit  of  all  at- 
tendant terms. 

17.  The  provisions  of  this  act,  relating  to 
the  escheat  of  lands  on  attainder,  shall  apply 
to  the  forfeiture  of  lands  for  petit  treason  or 
felony. 

IH.  Lands  forfeited  for  high  treason,  to  be 
subject  to  all  such  estates  in  equity,  rights, 
&c.  as  they  were  subject  to  at  the  time  of  such 
forfeiture. 

19.  Where  the  freehold  of  any  copyhold 
tenement  is  severed  from  the  manor,  siich 
tenement  shall  be  conveyed,  &c.  as  if  held  in 
fee  and  common  socage,  and  the  freeholder, 
for  the  purpose  of  this  act,  shall  be  consideied 
the  lord  of  the  manor. 

20.  Where  a  person  entitled  in  equity  to 
chattels  real,  not  being  an  attendant  term, 
shall  die  intestate  and  without  kindred^  the 
person  possessed  of  the  le^  estate  ahall  hold 
m  trust  for  the  King,  subject  to  prior  tmsts, 
&c. 

21.  The  King  shall  not,  by  the  death  or 
attainder  of  a  tenant  in  common, or  ioint  tenant 
of  chattels,  become  entitled  to  the  share  of 
any  other  person  therein. 

22.  Where  a  person  possessed  of  chatsds 
real  or  personal,  upon  any  trusts*  shall  die 
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intestate  and  witbout  kii&dred,  or  shall  be  at- 
tainted, such  chattels  shall  devolve  to  the 
Kinr,  upon  the  same  trusts. 

23.  Ijie  estate,  &c.  of  a  ioint  trustee  of 
lands  or  chattels,  to  cease  on  his  attainder. 

24.  If  at  the  time  of  the  escheat,  &c.  of 
lands,  there  shall  be  a  lease  subsistin^f,  the 
King  or  mesne  lord  shall  have  the  reversion 
on  such  lease,  and  may  distrain  for  the  rents. 

25.  Saving  of  the  righls  of  persons  having 
royalties,  &c. 

26.  This  act  to  extend  to  lands  and  chattels 
which  shall  escheat  or  lie  forfeited  to  the  King 
in  n^ht  of  the  Duchy  of  Lancaster. 

2f,  Power  to  the  King  to  make  grants  of 
escheated  and  forfeited  lands,  and  chattels, 
whieh  are  not  subject  to  trusts. 

28.  Power  to  the  King  to  direct  the  appli- 
cauon  of  monies  arising  from  any  escheated 
or  forfeited  lands  or  chattels. 

29.  Power  to  the  Court  of  Chancery  to  di- 
rect the  execution  of  trusts  affecting  lands 
which  shall  escheat  to  the  King  after  the  31st 
of  December,  1836. 

30.  Power  to  the  Court  of  Chancery  to  di- 
rect the  execution  of  trusts  affecting  lands  and 
chattels  which  shall  have  escheated  or  become 
foifrited  to  the  King  or  a  mesne  lord  before 
the  31st  of  December,  1836. 


EXAMINATION  OF  ATTORNEYS. 


Wb  continue  to  publish  such  letters  as  ap- 
pear to  be  in  any  way  useful  relating  to  the 
intended  Examination  of  Articled  Clerics, 
previous  to  their  being  admitted  on  the 
Roll  of  Attom'eys.  They  will  probably  be 
read  in  these  pages  by  the  major  part  of 
the  Examiners,  and  we  trust  that  some 
bints  have  already  been  furnished  worthy  of 
their  consideration.  At  all  events,  some 
conclusion  may  be  formed  of  the  general 
opinion  of  the  profession,  from  what  has 
thus  appeared.  Both  attorneys  and  articled 
clerks  have  written  on  the  subject ;  and  it 
may  be  presumed  that  each  correspondent 
apGBkB  not  merely  his  own  sentiments^  but 
of  many  with  whom  he  is  in  communica- 
tion. The  result  at  present  seems  to  be  as 
fallows: 

1st.  That  every  body  approves  of  the  in- 
tended examination,  except  a  very  few  per- 
sons who  are  apprehensive  that  the  exami- 
nation will  be  too  severe.  This  apprehen- 
jnon  we  believe  to  be  groundless. 

2d.  It  is  universally  agreed  that  an  ex- 
amination in  writing,  in  the  presence  of  the 
Examiners,  will  be  the  right  course. 

dd.  It  is  suggested,  that  the  Examiners 
w  soon  as  appointed,  should  announce 
in  what  books  they  intend  to  examine  the 
candidates.    Without  waiting  for  this  an- 


nouncement, which  cannot  take :  place  for 
several  weeks,  we  recommend  the  student 
to  pursue  the  Short  Course  of  Reading 
pointed  out  in  the  Articled  Clerks*  Manual. 

4th.  It  is  recommended  that  the  can- 
didates be  at  liberty  to  choose  an  examina- 
tion in  Conveyancing,  Equity,  or  Common 
Law ;  but  although  this  suggestion  has  con- 
siderable show  of  reason  in  its  favor,  it 
cannot,  we  presume,  be  entirely  acted 
upon.  The  candidate,  even  if  willing  to 
undergo  a  strict  examination  in  one  branch 
of  Law  with  which  he  may  be  well  ac- 
quainted,  should  be  tolerably  conversant 
with  the  other  branches,  llie  conveyancer 
should  know  something  of  the  remedies 
afibrded  in  the  several  courts  of  law  and 
equity ;  and  the  practitioners  in  the  courts 
shoidd  not  be  ignorant  of  the  leading  prin- 
ciples of  the  laws  of  property,  or  the  gene- 
ral rules  in  tiie  practice  of  conveyancing. 

With  this  summary,  we  now  beg  tha 
attention  of  our  readers  to  the  following)* 
letters: 


Your  liberality  and  kindness  towards  Arti- 
cled Clerks,  has  induced  me  to  take  the  li- 
berty of  addressing  you  respecting  the  pro- 
posed Examination.  I  should  conclude  that 
during  the  first  and  (perhaps)  second  years,  it 
will  b^  less  severe  than  after,  in  justice  to 
those  whe  have  nearly  completed  their  service, 
without  notice  that  their  qualifications  will  be 
formally  put  to  the  proof.  The  alarm  which 
your  ooftespondent  '*  W.  H."  depicts,  as  pre- 
vailing amongst  us  "  embryo"  lawyers,  is  con- 
fined to  those  who  have  omitted  properly  to 
spend  their  time;  for  myself,  ana  others  of 
my  acquaintance,  I  hail  the  change  as  the 
commencement  of  a  new  era,  in  the  extinction 
of  thai  pettifogging  and  ignorant  practice, 
which  has  hitherto  been  the  reproach  of  the 
profession.  Far  be  it  from  us,  either  to  lay 
to  ourselves  the  flattering  unction  that  we  can 
come  forth  with  ease,  or  to  regard  with  hor- 
ror the  dread  ordeal.  An  examination  on 
which  a  man's  character  depends,  is  justly, 
and  should  be,  of  such  serious  importance,  as 
to  cause  him  steadily  and  earnestly  to  prepare 
himself^  without  turning  it  into  a  joke  or  a 
bugbear. 

One  other  effect  should  be  produced — at- 
tention and  discharge  of  duty  on  the  part  of 
the  master,  which  has  hitherto,  speaking  ge- 
nerally, been  culpably  neglectea.  In  some 
instances,  the  premium  has  been  treated  as 
the  consideration  for  being  taught  to  engross ; 
in  others,  as  the  price  ot  idleness;  in  most, 
as  a  sum  for  which  there  is  to  be  no  return. 
This  should  and  must  be  amended. 

In  a  recent  Number  of  your  Observer,  jrou 
allude  to  the  Canada  Examination,  of  which 
the  description  pleases  me  much.    Its  extend- 
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ed  ittture  is  well  calculated  to  elevate  the  pro- 
fessioDi  and  to  strengthen  the  mind  against 
the  time  when  its  powers  will  be  required.  A 
man's  interest  will  lead  him  to  apply  strictly 
to  technicality  when  it  is  wanteo;  and  how 
much  easier  will  be  the  task  on  ground  so 
well  prepared  ? 

The  ignorance  of  lawyers  in  the  Classics, 
History,  Geography,  and  those  main  points  on 
which  all  information  rests,  is  lamentable,  and 
strongly  calls  for  such  a  corrective,  as  an  exa- 
mination resembling  that  in  Canada  would 
speedily  prove  itself. 

The  division  into  classes  would  be  very  ad- 
vantageous :  exciting  emulation,  it  would  en- 
courage  all ;  and  the  path  once  entered,  might 
often  be  pursued  to  the  end.  As  a  suggestion 
merely  of  a  still  stronger  stimulus,  why  not 
bestow  prizes  i 

It  would  certainly  be  beneficial,  if  not  ab- 
solutely necessary,  under  the  new  reg'hne,  to 
render  a  residence  in  London  for  a  certain 
period  compulsory;  and,  in  that  case,  lec- 
torers  might  be  appointed,  whose  certificate 
•faoold  be  the  ihe  qud  non  of  the  candidates, 
at  in  the  medical  profession. 

A  Country  Articled  Ci.erk. 


It  would,  I  think,  be  an  improvement,  if 
the  clerks  could  be  allowed  to  give  notice  to 
^e  Board  of  Examiners  alone,  and  endeavour 
to  pass  their  Examination  before  their  names 
are  stuck  up  at  the  offices  and  printed.  If  it 
were  so,  those  who  do  not  pass  the  examina- 
tion would  escape  a  great  deal  of  odioin ;  and 
1  hope  will  be  allowed  to  apply  again  after  a 
£ew  months  further  probation  as  a  clerk.  If 
not,  some  provision  onght  to  be  made  for  a 
return  of  the  120/.  stamp  duty ;  or  the  most 
respectable  attorneys  should  take  them  as 
clerks,  in  preference  to  those  who  have  not 
served  articles. 

In  making  the  above  observations,  I  have 
been  supposing  a  young  articled  clerk  to  be 
upright,  honest,  and  industrious ;  and  to  have 
exerted  himself  and  obtained  as  much  know- 
ledge as  the  circumstances  and  opportunities 
he  has  will  admit  of;  and  to  have  read  a  good 
many  law  books,  which  he  may  be  able  to 
refer  to  in  his  own  private  study ;  but,  not- 
withstanding that,  his  diffidence  and  memory 
may  be  such  as  not  to  enable  him  to  answer 
the  queries  put  to  him  by  the  Board  of  Exa- 
miners. 

S.W- 

[In  Scotland,  when  the  examination  is  not 
satisfactory,  it  is  "adjourned"  for  three 
months.— -Ed.] 


Sir, 

By  iifitut€  2  Geo.  2,  c.  23,  it  is  enacted, 

that  •*  any  one  or  more  of  the  Judges  of  the 

Courts  '*  shall,  before  they  admit  any  person 

to  be  enrolled  as  an  attorney,  examine  and 


enauire*  tonehing  hie  fttBeH,  ftc. ;  and,  if  a»- 
tisned  thereof,  to  administer  the  oaUi,  mnd 
grant  the  admission. 

By  the  rule  of  last  Hilary  Term,  it  ia  or- 
dered, that  no  person  shall  be  admined,  <'  ex- 
cept on  the  production  of  a  certificate  sined 
b^  the  Examiners  *'  of  the  Courts,  testiiyiBg' 
his  fitness  and  capacity  to  act  as  an  attorney. 

I  can  hardly  conceive  that  the  learned 
Judges  would  usurp  the  l^islative  aoUiority 
of  Parliament;  and  perhaps  you  can  point 
out  to  me  in  what  manner  th^  have  become 
clothed  with  the  power>  now  for  the  first  tune 
exercised,  or  which,  at  any  rate,  belonged  not 
to  them  in  the  second  year  of  King  Geo.  II. 

If  no  explanation  can  be  given  of  the  ex- 
tended functions  of  the  Courts,  it  is  a  Ques- 
tion of  Constitutional  Law,  how  far  the  admis- 
sion could  be  denied  to  a  well  qualified  applU 
cant,  who,  conforming  in  all  respects  to  thm 
jlei  </  Parliament^  should  disregard  the  Stmle 
of  Cwrt  f 

**  Da  LoLUB." 


Sir, 

I  have  perused,  with  no  small  degree  of 
attention,  the  correspondence  which  has  n>- 
peared  in  your  columns,  with  regard  to  tae 
intended  examination  ;  and  have  not  fiuled  to 
perceive  that  each  correspondent  has  a  differ- 
ent view  of  the  mode  in  which  it  should  be  con- 
ducted. It  is  natural  for  all  of  us  to  wish  to  be 
examined  in  that  branch  of  the  Law  with  whidi 
we  are  most  particularly  acquainted ;  and  if  we 
intended  to  practise  in  that  branch  only,  this 
would  undouDtedly  be  a  very  proper  method. 
But  as  we  are  to  be  Lawyers  genenUly,  and  not 
barely  equity  lawyers,  common  lawyers  or  con- 
veyancers, 1  conceive  it  to  be  absoluteW  neces- 
sary that  the  examination  should  ride  over 
every  branch  of  the  law :  for,  as  I  imagine, 
the  examination  mainly  tends  to  the  benefit  of 
clients ;  and,  be  an  attorney  as  ignorant  of  the 
laws  of  Euj^land  as  of  those  of  Mahommed,  if 
he  has  no  cbents  to  mislead,  his  ignorance  will 
be  harmless  and  unimportant:  but  since  (if  he 
has  clients)  his  advice  will  be  required  in  any 
emergency  which  may  befall  them,  it  is  neces- 
sary that  his  knowledge  should  be  sufficiently 
general  to  meet  any  such  emergency. 

I  differ,  therefore,  from  those  of  your  corret* 
pond  en  ts  who  recommend  examination  in  oae 
branch  of  the  law  onl^, — I  sa^  it  should  be 
general.  General,  both  in  principles  and  prac- 
tice ;  for  nobody  who  is  conversant  with  the 
practice  of  the  present  day  will  assert  that  it  is 
not  necessary  to  have  a  good  practical  know- 
ledfre,  aye,  and  to  bring  that  knowledge  into 
action,  in  order  to  cope  with  the  eagerness 
which  too  generally  prevails  in  the  profession. 
Besides,  in  the  principles  of  the  law,  couoael's 


A  Our  correspondent  leaves  out  the  im- 
portant words  "  by  such  wm  and  means  as 
they  maj  think  proper.*'  The  authority  of 
the  previous  statutes  and  the  ancient  practiot 
should  idso  be  recollected  .-*-£d.    . 
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opidoB  majr  be  taken  when  any  doubt  existe ; 
but  an  attorney,  if^ununt  of  practiee,  is  ever 
committing  blunders,  and  lus  client  must  inevit- 
ablv  be  the  loser  in  the  end. 

But  I  do  not  think  that  this  general  exami- 
nation should  be  very  strict.  It  an  attorney 
on  entering  the  profession  has  but  a  m«dernie 
general  knowledge  of  the  law,  it  ia  as  much  as 
can  be  expected,  and  will  soon  increase  by  ex- 
perience. But  I  do  contend  that  a  general 
Knowledge  is  requisite.  The  principles  must 
be  known,  or  the  practii-e  cannot  be  understood ; 
but  what  a^ail  the  principles  if  they  cannot  be 
made  use  of  by  a  knowledge  of  practice. 

As  to  the  propriety  of  an  examination^  no 
one  who  has*  read  and  understood  even  the 
introduction  to  Blackstone,  and  who  feels 
(I  may  say)  thai  pride  in  the  profession  whirh 
that  introduction  is  calculated  to  inspire ;  no 
one  in  fact  who  is  deserving  to  enter  the  pro- 
fession, will  for  a  moment  entertain  any  doubt 
on  the  subject. 

For  myself,  I  am  by  no  means  certain  of 
passing  such  an  examination  as  I  should  ^vish 
adopted ;  yet,  the  clerk  shauid  he  equal  to  the 
examination^  not  the  examination  tioon  to  the 
alerk.  G.  N. 


to  be  borne  by  the  vendor,  and  the  expense 
and  inconvenience  of  investigating  that  title, 
and  preparing  and  tendering  a  conveyance,  is 
to  be  borne  by  the  purchaser. 

G.  P.  C. 


SELECTIONS 
FROM  CORRESPONDENCE. 


USAGES  OF  THE  PROFESSION. 


PBACTICB   OF   CONVBYANCING. — PLACE  OF 
PRODUCING   DEEDS. 

Sir, 
Ik  reference  to  the  query  of  A,  B.  &  Co,,  p. 
386,  I  submit  that  the  prevailing  practice  is 
for  the  purchaser  to  be  at  all  the  ejrpenge  and 
trouble  incidental  to  the  examination  of  the 
accuracy  of  the  abstract  furnished  by  the 
vendor's  solicitor. 

^  I  am  not  aware  that,  either  directly  or  in- 
directly, there  has  been  any  decision  on  this 
precise  point  (that  is,  where  the  deeds  lie  with 
the  vendor,  and  uot  in  the  hands  of  a  third 
party,  as  mortgagee  or  otherwise) ;  but  I  have 
always  understood  that  this  point  is  thus  set- 
tled among  conveyancers,  and  which,  conse- 
quently, is  the  best  authority  in  this  respect. 

I  cannot  see  that  the  statement  in  the  part 
referred  to  in  Sugden's  Vendors  and  Purcha- 
sers, puts  the  matter  dear,  either  one  way  or 
the  other;  and  it  appears  to  me  capable  of 
opposite  constructions,  accordinj?  to  the  in- 
terests and  inclinations  of  the  <ufl*erent  par- 
ties; and,  Hith  all  due  deference,  I  submit 
that  the  learned  author  of  that  admirable  work 
IS  a  little  too  vague  on  this  point. 

The  practice  of  conveyancing  formerly 
cKtfered  in  many  respects  from  the  existing 
practice,  especially  on  this  head ;  but  a  rule 
in  relation,  as  I  may  term  it,  to  the  division 
of  the  expense  and  trouble  unavoidable  in  the 
transfer  of  Real  Property,  seems  to  have  been 
gradually  establbhed,  and  now  adopted  by  the 
profession,  which  is,  that  the  expense  and  in- 
convenience of  making  out  a  title,  and  pre- 
paring and  furnishing  an  abstract  thereoi,  is 


DOWER. 

To  the  Editor  of  the  Legal  OUerver. 
Sir, 
Allow  me  to  make  a  few^observations  on  a 
letter  subscribed  Y.  N.  N.,  which  appeared 
in  your  Number  of  5th  March,  upon  the  sub- 
ject of  Dower.    Y.  N.  N.,  quoting  tie  lirni. 
tations  from  Barton,  calls  it  *'  a  good  estoppel 
for  widows  of  all  sorts  and  sizes*— one  that 
will  estop  any  widow  married  before  the  1st  of 
January,   1834."    He  states  it  to  be  tlius: 
"  Unto  A,  B.  (purchaser),  and  C.  />.  (trus- 
tee), and  their  heirs.  To  the  use  of  such  per^ 
sun,  &c.  as  A.  B.  shall  appoint,  &c.,  and  iq 
default,  &c.    To  the  use  of  A.  B.  and  C,  />.« 
and  the  heirs  and  assigns  of  said  A.  B.  for 
ever ;  but,  nevertheless,  as  to  the  said  (7.  Z>., 
and  the  estate  so  hereby  limited  to  him,  in 
trust  for  said  A.  B.^  his  heirs  and  assigns  for 
ever.'*    Now  %vhat  becomes  of  the  estoppel. 
If  C.  />.  happen  to  die  before  A,  B.    A,  B, 
would  then  take  an  estate  of  inheritance  in 
possession,  upon  which  the  right  of  dower- 
would  immediately  attach,  subject,  it  is  true, 
to  be  divested  by  the  exercise  of  the  power ; 
but  if  that  be  not  exercised,  the  widow  of 
A.  B.  would  claim  her  dower  upon  the  death 
of  her  husband,  who  would  then  die  solely 
seised.    Y.  N.  N.,  in  a  former  part  of  his. 
letter,  says,  that  the  usual  limitations  to  bar- 
dower,  wiih  the  declaration  under  the  new 
statute,  appear  inadequate,  and  that  the  decla- 
ration is  decidedly  useless.    If  the  declaration 
is  useless  in  one  respect,,  viz.  as  far  as  regards 
the  dower  of  the  widow  married  previous  to 
1st  January,  1834 ;  Y.  N.  N.    forgets  that 
it  would  be  an  effectual  bar  to  the  power  of 
any  after- taken  wife,  and  for  which  purpose  it 
is  inserted.    I  also  cannot  agree  with  him,  as 
to  the  usual  limitations  in  bar  of  dower  being 
inadequate.    Previous  to  the  new  statute,  a 
widow  was  dowable  of  all  lands  of  which  the 
husband  was  seised,  for  an  estate  of  inherit- 
ance   in   possession    (except   joint-tenancy) 
at  an^  time  during  coverture.    The  usual  li- 
mitation prevented  that  right  from  ever  at- 
taching,  by  giving  the  husband  an  estate  for 
life  only  in  possession,  and  puttiug  the  fee  in 
remainder,  by  interposing  between  the  two  a 
vested  estate  of  freehold  for  the  life  of  the 
husband  in  the  trustee.    The  power  of  ap- 
pointment was  superadded^  to  meet  the  case  of 
A  trustee  not  joining  in  any  future  convey- 
ance. 

Now  let  us   see  how  this  is  affected  bv 
the  new  statute.    By  sect.  14,  it  is  enacteu,  • 
tliat  this  act  shall  not  extend  to  the  dower  of 
any  widow  who  shall  have  been  married  on  or 
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before  the  1st  of  January,  1834.  These  words 
plainly  shew,  that  widows  married  liefore  that 
perio4l,  neither  lose  any  right  which  they  pre- 
viously had,  neither  do  they  ^in  any.  I'f  they 
gain  none,  they  cannot  be  m  a  better  situation 
than  they  would  have  been  if  the  act  had  not 
passed,  and  cannot  possibly  gain  a  right  to 
dower  upon  estates  upon  wnicn  it  is  admitted 
on  all  sides  they  could  have  had  none  if  the 
act  had  not  passed.  Mr.  Leonard  Shelford, 
in  a  note  to  his  First  Edition  of  the  Real  Pro- 
perty Statutes,  page  I,  an  the  Appendix  of 
Forms,  says,  that  "  as  some  doubt  may  pro- 
bably arise,  whether  a  person  married  oefore 
the  1st  of  Januanr,  1834,  may  be  able  to  de- 
feat his  wife's  right  of  dower  by  the  new  me- 
thods, it  may  be  advisable,  in  such  cases,  to 
adopt  the  old  form,  to  prevent  the  right  ot 
dower  attaching.  This  will  enable  the  pur- 
chaser to  defeat  the  right  of  dower  as  effec- 
tually as  before,  by  the  exercise  of  the  power 
uf  appointment;"  and  he  goes  on  to  say, 
*'  but  unless  it  can  be  assumed  that  a  widow 
married  before  the  Ist  of  January,  1834,  will 
not  be  dowable  of  a  iruii  etinte  under  the  2d 
section  of  the  act,  the  limitation  to  the  trus- 
tee during  the  life  of  the  purchaser  will  be 
useless  "  As  to  whether  the  2d  section  com- 
prehends the  interest  of  the  husband  under 
the  usual  limitations,  appears  quite  foreign  to 
the  sulnect,  for  I  do  not  see  how  it  can  affect 
the  rights  of  widows  married  previous  to  the 
Ist  of  January,  1834.  Assuming  that  by  the 
words,  "  equal  to  an  estate  of  inheritance  in 
possession,"  the  interest  of  a  husband  under 
the  usual  limitadons,  would  confer  a  ri^ht  of 
dower,  it  can  only  do  so,  upon  those  widows 
who  are  married  subsequent  to  thjif  1st  of 
January,  1834,  as  the  rights  of  dower  of  all 
other  widows  are  expressly  exempted  from 
the  operation  of  the  act  by  the  14th  section. 

M.A. 


IMPROVEMENTS  SUGGESTHD  IN 
THE  LAW. 


INSOLVENT  DEBTORS. — ^AKRBST. 

To  ihe  Ediiar  o/ihe  Legal  Obierver, 
Sir, 

As  it  is  stated  in  the  public  papers,  that  the 
Insolvent  Debtors  Act  is  about  to  be  renewed, 
the  present  would  seem  a  favourable  opportu- 
nity for  rendering  any  defects  which  iliay  be 
found  in  the  law,  as  it  now  stands. 

To  one  such  defect  (as  it  appeai;^  to  me)  I 
will  venture  to  call  your  attention.  After  an 
insolvent  has  been  arrested,  has  prepared  the 
papers  required  by  the  Court,  and  has  incurred 
all  the  necessary  expences,  it  is  in  the  power 
of  his  detaining  creditor  to  aend  him  a  dis- 
cbarge within  three  or  four  days  of  the  day  of 
hearing ;  thereby  reudering  all  his  proceedings 
of  no  avail,  ana  leaving  him  at  the  mercy  of 
his  other  creditors^  who  are  then  at  liberty  to 


pursue  the  same  line  of  conduct  in  their  tarn. 
A  friendly  creditor,  when  such  a  step  is  ap- 
prehendea,  will  sometimes  lodge  a  detainer 
against  the  insolvent,  to  prevent  his  beinj^  dis^ 
charged  before  the  hearing;  but  this  is  not 
alwa3rs  to  be  procured :  it  is  true  that  in  many 
cases  the  insolvent  himself  is  the  most  culpa- 
ble party;  but  on  the  other  hand,  thtre  are 
instances  in  which  creditors  will  behave  with 
considerable  harshness  towards  a  man  whose 
conduct  has  not  altogether  merited  it;  and 
some  will  even  persecute  him  with  the  more 
severity  for  no  other  reason  than  because  he 
has  honestly  refused  to  give  them  an  undue 
preference. 

It  appears  to  me  that  a  provision  for  the 
prevention  of  these  improper  discbarges  from 
custody,  would  be  much  more  salutary  than 
one  for  the  abolition  of  arrest,  with  which  we 
have  been  threatened.  Justice  requires  that 
creditors  should  be  paid,  and  that  men  should 
be  deterred  from  contracting  debts  which  they 
have  no  means  of  paying,  by  observing  the 
penal  consequences  of  such  conduct;  but 
Justice  cannot  either  require  or  allow  that 
when  a  man  in  distress  has  incurred  what  mosr 
appear  to  him  a  considerable  outlay,  his  hopei^ 
should  be  suddenly  blighted  by  a  procedure 
similar  to  the  above,  which  can  only  l»e  inju- 
rious both  to  the  debtor  and  his  creditors,  417 
diminishing  the  scanty  means  of  the  former, 
and  curtailing  what  remains  of  his  property  to 
be  divided  amongst  the  latter.  If  the  Insol* 
vent  Act  is  to  operate  at  all,  let  it  have  a  foil 
and  fair  operation,  and  let  it  not  rest  mth  a 
creditor  to  render  it  nugatory  at  his  pleasure  ^ 
for  it  is  not  every  man  who  is  qualified  to  be  a 
judge  in  his  own  cause. 

If,  Sir,  cases  of  the  above  description  (which 
are  by  no  means  imapnary)  were  of  very  fre* 
quent  occurrence,  it  is  possible  that  many 
mijfht  be  disposed  to  approve  of  the  abolition 
of  imprisonment  for  debt,  who  are  at  present 
convinced  of  the  impropriety  of  such  a  mea- 
sure. When  we  are  threatened  with  sweeping 
measures  of  reform,  which  would  altogether 
unsettle  the  present  order  uf  things,  and  might 
probably  introduce  greater  mischiefe  than  those 
they  are  intended  to  remedy,  we  ought  to  be 
doubly  careful  to  remove  everv  real  defect, 
which  would  be  likely  to  afforc  a  favourable 
handle  to  the  advocates  of  change.  Let  debt- 
ors whose  conduct  is  fraudulent,  be  treated 
with  the  severity  which  they  deserve ;  but  let 
creditors  who  are  disposed  to  give  way  to  the 
impulses  of  caprice  or  unreasonable  harshness, 
be  restrained  from  making  an  ill  use  of  their 
power ;  and  then  it  may  perhaps  be  discovered, 
that  imprisonment  for  debt  is  not  the  hideous 
spectre  which  some  would  seem  inclined  to 
represent  it.  L*M. 


Notices  of  New  Booki» 
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NOTICES  OP  NEW  BOOKS. 


The  Practice  of  the  Superior  Courts  of 
Common  Law  at  Westminster,  so  far  as 
concerns  Affidavits  to  hold  to  Bail ;  with 
Precedents,  framed  in  accordance  wfth 
the  Modem  Decisions  By  Boswell 
Henaman.     Luznley.     1836. 

Wb  haye  here  an  applicatioii  of  the  princi- 
ple of  the  division  of  labor,  carried  to  a 
very  minute  extent.  This  is  a  book  writ- 
ten exclusively  upon  the  first  step  in  a 
bailable  action,  namely,  on  the  Affidavit  of 
Debt.  It  is  well  that  the  author  has  pub- 
lished the  result  of  his  labors  at  this  period, 
for  it  seems  not  improbable  that  before  the 
end  of  the  present  session  of  parliament, 
the  Law  of  Airest,  except  under  very  spe- 
cial circumstances,  will  cease  to  exist.  We 
hope,  however,  not  only  for  the  sake  of  our 
author,  but  especially  for  the  sake  of  a  very 
large  and  important  class  of  His  Majesty's 
subjects— those  to  whom  debts  are  owing — 
that  the  law  will  not  be  altered,  and  that 
Mr.  Hensman's  little  book  will  continue  to 
be,  as  no  doubt  it  is,  useful  to  the  Pro- 
fession. 
The  author  observes  that — 

"  The  numerous  applications  which  have 
in  kte  years  been  succesaifally  made  to  the 
Courts  of  Common  Law,  to  deprive  plaintiffs 
of  the  benefit  of  bail,  on  account  of  defects  in 
the  affidavits  of  debt,  have  made  the  la^  re- 
8pectin|(  those  affidavits  of  so  much  import- 
ance, that  the'  sections  devoted  to  it  in  the 
books  of  practice  are  by  no  means  satisfactory 
to  the  profession.  The  author  of  this  little 
work  has,  therefore,  brought  together  all  the 
decisions  on  the  subject,  and  endeavoured  to 
state  accurately  the  principles  by  which  these 
affidavits  are  tried.  He  believes  the  reader 
ivill  see  in  this,  as  in  every  other  branch  of 
the  law  of  this  country,  that  he  is  not  left  to  a 
mass  of  cases  decided  without  reference  to 
fixed  rules,  but  will  find  in  the  determinations 
of  the  (Courts,  a  series  of  applications  of  sound, 
reasonable,  and  simple  prindples." 

The  use  of  the  work  may  be  estimated 
by  the  following  outline. 

An  affidavit  of  debt  is  reouired,  not  by  the 
common,  but  bv  the  statute  law.  It  must  be 
entitled  in  the  Court,  unless  there  be  enough 
in  the  jurat  to  designate  the  Court.  It  must 
not  be  entitled  in  the  cause. 

Who  may  be  deponents.  The  deponent's 
abode  must  be  stated ;  and  his  addition.  But 
the  abode  and  addition  of  the  plaintiff  and 
defendant  need  not  be  stated. 

The  words  'justly  and  truly'  are  unne- 
cessary. What  mistakes  are  material.  What 
the  affidavit  must  itatc :   the  general  rule. 


This  rule  is  independent  of  the  introductorv 
statement  that  tne  defendant  is  indebteo; 
though  that  statement  is  necessary,  and  ought 
to  be  inserted  at  the  outset. 

Application  of  the  general  rule  to  agreC' 
ments  :  consideration  must  be  shewuw 

Bills  of  exchange — the  affidarit  must  set 
out  their  tenor,  and  shew  that  the  defendant 
is  a  party.  If  he  be  a  drawer  or  indorser,  the 
default  of  the  acceptor  must  be  shewn ;  but 
notice  of  dishonour  need  not.  The  plaintiff^s 
title  to  the  biU,  and  its  nej^ociability,  and  the 
indorsements,  if  he  be  mdorsee,  must,  be 
shewn ;  and  that  it  has  become  due ;  and  its 
amount ;  and  dishonour  or  nonpayment ;  btti 
not  that  it  continues  still  unpaid. 

Goods  sold,  work  done,  money  lent,  add 
money,, pud;  and  herein  of  the  statement  of 
the  defendHUt's  request. 

Analogous  actions  on  contracts,  where 
the  consideration  is  executed ;  use  and  occu^ 
pation ;  hire  of  goods ;  wa^es. 

An  affidavit  for  goods  bargained  and  sold, 
or  sold  and  not  delivered,  wiu  not  authorise 
an  arres^ 

Money  had  and  received. 

Condition  precedent;  performance  most 
be  sworn  to.  What  particulars  of  the  debt 
must  be  alleged ;  and  herein  of  the  sufficiency 
of  a  statement  of  a  contract  for  interest ;  and 
of  a  claim  for  a  balance  of  accounts ;  and  of 
describing  the  times  or  events  on  which  the 
money  is  payable ;  and  of  affidavits  on  awards 

A  debt  amounting  to  as  much  as  the  sum 
arrested  for,  must  be  shewn. 

Where  the  defendant  is  entitled  to  sue 
because  Jbe .  fills  9i  particulair  character,,  jA^t 
must  be,,iBorrectly  stated;  but  the  mode  in 
which  he  acquired  it  need  not  be  detailed; 
surviving  partners;  executors  and  adminis- 
trators; assignees;  husbands. 

Certainty  to  a  common  intent  is  sufficient. 

On  contracts  to  pay  money,  it  must  be 
sworn  that  the  duy  of  payment  has  passed ;  and 
on  all  contracts  the  affidarit  must  shew  a 
breach ;  and  in  all  cases  an  affidarit  must  shew 
a  cause  of  action  :  but  it  need  not  deny  that 
which  IS  mere  matter  of  defence ;  as  the  want 
of  a  memorandum  in  writing;  or  the  Statute 
of  Limitations. 

Foreign  transactions;  the  value  of  the 
money  must  be  shewn ;  and  the  right  to  sue 
by  the  foreign  law,  if  our  law  be  otherwise. 

"  The  chum  must  be  for  a  debt,  and  not  for 
uncertttu  damages.  And  herein  of  claims  for 
interest,  which  must  be  shewn  to  be  due  by 
contract,  and  not  as'  dainages;  and  of  bonds 
and  agreements,  reserving  a  penalty. 

Of  actions  for  uncertain  damages,  and 
actions  of  tort. 

Of  penal  actions. 

The  affidavit  must  be  positive. 

First  exception;  matters  sworn  which 
took  place  ^|>road.  Second  exception ;  where 
the  plaintiff  is  executor  or  admmisirator,  or 
assignee  of  a  bankrupt  or  insolvent  debtor: 
but  no  exception,  where  the  assignment  is  by 
the  act  of  the  party,  lliird  exception ;  debt 
due  to  a  corporation. 
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AH&mmfs"  Annmd  Ceriificaie  Duty. 


Of  affidaints  for  several  caa^es  of  aclion, 
and  affidavits  bad  in  part. 

Of  negativing  a  tender. 

Of  the  swearing  or  affirming.  Jurat ;  in- 
aerting  deponents*  names,  where  several.  In- 
serting time  and  place  of  swearing.  Jurat, 
where  deponent  is  illiterate  or  ignorant  of  Qur 
language.  Interlineations  and  erasures  in 
jurat;  alterations  in  it.  Before  whom  to  be 
sworn.  If  sworn  before  officer  or  his  deputy, 
what  deputy  will  suffice.  If  sworn  before  a 
commissioner,  what  signature  by  him  neces 
•ary. 

If  sworn  in  Scotland  or  Ireland.  If 
sworn  abroad. 

Of  tiling  the  affidavit;  and  herein  of  filing 
new  affidavit,  in  the  case  of  several  writs. 

Of  the  duration  of  an  affidavit. 

Of  a  variance  from  the  writ  or  declaration. 

Of  the  consequence  of  a  want  of,  or  de- 
fect in  the  affidavit ;  though  the  arrest  was  by 
a  judge's  order.    But  there  must  be  an  arrest. 

Of  costs  of  the  application.  Of  the  time 
within  which  it  must  be  made. 

Of  a  second  arrest,  on  account  of  such 
defect.  Of  supplemental  affidavits.  Of  coun- 
ter affidavits,  and  inquiry  into  the  merits. 
Where  there  is  a  doubt  raised  by  the  affidavit 
of  debt ;  or  where  there  is  clearly  no  pretence 
for  the  claim.  But  no  discharge  on  account 
of  payment,  if  not  made  on  the  defendant's 
account.  And  no  discharge,  though  arrest  be 
against  good  faith. 


ATTORNEYS'    ANNUAL    CEHTIFI- 
GATE  DUTY. 


From  the  parHamentary  returns  it  ap- 
pears— 

That  the  duties  on  articles        £.       s,    d. 
of  clerkship  upon  an  ave- 
rage for  the  last  ten  years 
have  amounted  annually 
to       ...         -    69,960     0     O 
On  admissions,  to     -         -      8,330     0     O 
And  on  certificates,  to       -    72,187     0     O 


Makinga  total  ann^  sum  of  £150,477     0     6 


Wb  have  been  requested  to  furnish  our 
coontry  subscribers  wil^  the  principal  fiacts 
-which  should  be  incorporated  in  the  in- 
tended petitions  to  the  House  of  Commons 
for  the  repeal  of  this  impost.  The  follow- 
ing appear  to  be  some  of  the  main  points. 

The  25  G.  3,  c  80,  required  every  at- 
tomey,  solicitor,  and  proctor,  to  take  out 
an  annual  certificate,  which  was  then  fixed 
at  5/.  for  persons  residing  in  London,  and 
3/.  in  the  country.  The  amount  was  in- 
creased by  various  acts,  and  ultimately  by 
55  G.  3»  c.  184,  to  the  following  amounts : 

£.    s.  d. 
PenoQs  residing  within  the  limits 
of  the  twopenny  post,    and 
having  been  admitted  three 
years  -         -        -         -  12    0     0 

If  not  admitted  so  long  -  -  6  0  0 
If  residing  elsewhere,  and  ad- 
mitted three  years  -  -  8  0  0 
If  not  admitted  so  long  -  -  4  0  0 
The  last  act  also  charged  120/.  upon  ar- 
ticles of  clerkship,  and  25/.  upon  every 
admission. 


The  supposed  profits  of  the  profession, 
after  deducting  the  large  sums  of  money 
disbursed  for  stamps,  fees,  and  otherwise, 
are  greatly  over-rated,  and  are  frequently 
not  paid  for  so  long  a  time  that  the  mere 
loss  of  interest  wholly  exhausts  the  profit. 

The  recent  alterations  in  the  law  and 
the  practice  have  much  diminished  the 
former  emoluments  of  solicitors,  although 
their  disbursements  continue  very  nearly 
the  same. 

These  duties,  and  particularly  tiie  duty 
on  annual  certificates,  are  not  founded  on 
any  just  and  equal  principle  of  taxation, 
but  are  a  direct  personal  and  partial  tax 
upon  persons  exercising  one  particular 
branch  of  the  legal  profession  only,  whilst 
persons  exercising  other  professions  are  ex- 
empt from  similar  taxation. 

The  certificate  duty  is  in  the  nature  of  a 
tax  upon  the  administration  of  justice ;  a 
mode  of  raising  money  which  was  given  up 
in  1825,  as  altogether  imtenable,  on  the 
repeal  of  the  duty  on  law  proceedings. 

There  are  various  other  topics  which  may 
be  urged  against  the  tax,  and  several  of 
those  above  referred  to  may  be  properly 
enlarged  upon  and  enforced.  Each  petition 
should  contain  the  views  of  the  majority  of 
the  individuals  who  sign  it;  and  if  they 
will  send  us  a  copy,  we  will  endeavour  to 
bring  into  notice  any  new  or  additional 
grounds  which  the  several  petitions  may 
contain;  and  from  the  whole,  a  series  ^ 
irresistible  arguments  may  be  collected. 

We  observe  that  the  practitioners  in 
almost  every  place  in  Scodaad,  have  sent 
up  petitions  for  repealing  the  duty.  Per- 
haps it  will  not  be  taken  off  at  present, 
because  the  injustice  of  it  is  not  sufiiciently 
understood ;  but  it  will  never  be  repealed 
without  reiterated  petitions  from  all  quar- 
ters. 


The  mtmM  tlem  Sian^  Duties. 
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THE  INTENDED  NEW  STAMP 
DUTffiS. 


The  Schedule  of  the  Stamp  Duties,  in- 
tended to  be  added  to  the  new  Bill  for  con- 
Bolidating  the  Stamp  Acts,  has  been  printed; 
and  it  may  be  useM  to  our  readers  to  give 
them  some  extracts  from  those  parts  of  the 
schedule  which  relate  to  Agreements,  Bonds, 
Conveyances,  Leases,  Mortgages,  Letters 
of  Administration  and  Probates,  Settle- 
ments, &c.  These  duties  apply  to  Great 
Britain  :  those  in  Ireland  are  to  be  one -half 
the  amount. 

On  j^gretments.  Jt,  f .  d. 

Not  exceedin;?  1080  words  -  -10  0 
More  than  1080  -  -  .  -  1  15  0 
Progressive  duty    -        •        -        -    1    2    6 

On  BontU. 
Not  exceeding  50/.        .        .       .050 
100/.        .        .        -    0  10    0 
EveryfurtherlOO/.,orfractionalpart    0  10    0 

On  CertrfieaieM  of  Shares. 

Not  exceeding  10/.  for  each  share  -  0  1  0 
Exceeding  ia/.»  for  every  10/.        -010 

On  Convetfances, 

Coniideration  not  exceeding  25/.  .^050 

50  .    0  10    0 

75  -    0  15    0 

100  -10    0 

125  -16    0 

150  .    1  10    0 

176  -    1  15    0 

200  .200 

250  -    2  10    0 

300  -300 

350  .    3  10    0 

400  -400 

460  -    4  10    0 

600  -    5    0    0 

For  every  further  100/.  and  for  any 

fractional  part    -       -       -  -10    0 

All  other  cases      -       -       -  -    1  15    0 

On  Mwrtgngn. 
Not  exceeding  60/.        -       -       -060 
100  -       -       -    0  10    0 

Exceeding  100/.,  for  every  100/.  or 
fractional  part 


-    0  10    0 


On  LeateM, 

For  consideration,  without  rent,  the 

same  duty  as  for  a  Conveyance. 

On  rent  not  exceeding  25/.    -        -    0    2    6 

50      .       -060 

75      -       -    0    7    6 

100      -       -    0  10    0 

For  every  further  60/.  or  fractional 

part 060 

Where  Consideration  nnd  Rent, 
Both  ad  oalorem  duty  on  cosudenu 
lion  and  on  rent. 


On  Legacies.  JL  $.  d. 

To  children^  per  cent.  -        -    1    0    0 

brother  or  sister       -        -       -    3    0    0 
brother  or  sister  of  father  or 
mother,  or  their  descendants  -    5    0    0 
brother  or  sister  of  grandfather 
or  grandmother,  or  their  de- 
scendants    -        -        -        -    6    0    0 
other  relations,  or  illegitimate 
persons  or  strangers      -        -  10    0    0 

On  Letters  of  Admlnittratwn,  ttiihout  fTHL 
Above  50/.,  not  exceeding  100/.     -    0  15    0 
100/.  500/.,  for 

every  60/.  and  fractional  part  -  1  10  0 
Above  600/.,  not  exceeding  5000/., 

for  every  100/.  and  fractional  part  3  0  0 
Above  6000/.,  not  exceedmg  20,000/. 

for  every  250/.,  and  fractional  part  7  10  0 
Above  20,(X)0/.,  for  every  500/.  and 

fractional  part  -        .       -  16    0    0 

On  Probates  ofWillt  and  Administrations  with 
fFUl  annexed. 

Above  50/.,  not  exceeding  100/.  -  0  10  0 
100/.  600/.,  for 

every  60/.  and  fractional  part  -  1  0  0 
Above  600/.,  not  exceeding  500U/., 

for  every  100/.  and  fractional  part  2  0  0 
Above  6000/.,  not  exceeding  20,000/. 

for  every  260/.  and  fractional  part  6  0  0 
Above  20,000/.,  for  every  500/.  and 

fractional  part  -        -        -    10    0    0 

On  Settlements. 

Not  exceeding  100/.      -        -        -060 
And  forevery  100/.  or  fractional  part    0    6    0 

On  fFarranu  of  Attorney, 
.  .      The  same  as  Bonds. 

We  have  to  add  the  following  Stamp 
Duties  on  the  Admissions  of  Advocates, 
Barristers,  and  Members  of  the  Inns  of 
Court ;  and  the  duties  on  Articles,  Admis- 
sions, >and  Certificates  of  Attorneys,  Soli- 
citon,  and  Procters,  in  none  of  which  is 
there  any  proposed  reduction  or  alteration. 

Jt.  #.  d. 

Advocates'  and  Barristers'  Admis- 
sions        60    0    0 

Members  of  Inns  of  Court   -       -    26    0    0 

Articles  olClerkship  to  Attorneys, 
Solicitors,  and  Proctors  -  120    0    0 

[Notaries  only  30/.] 

Admission  of  Attorneys,  Solicitors, 
and  Proctors    -       -       -       -    26    0    0 

Certificateof  Attorneya,&c.  (town), 
6/.  for  first  3  years ,-  afterwards     12    0    0 

41.  for  three  years  (country) ;  af- 
terwards -       -       -       -      8    0    0 

Certificate  of  Conveyancers  (town)    12    0    0 
(country)      8    0    0 
With  an  exemption  in  favor  of  public  offi- 
cers, for  drawing  deeds,  &c.  In  their  official 

capacity. 
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PROFESSIONAL  GRIEVANCES. 


Sir, 


DELAY  IN  TAXING  COSTS. 


I  BBG  leave,  tbrouf^h  the  medium  of  your 
valuable  Periodical,  to  call  the  attention  ot  the 
profession  generally,  to  the  inconvenient  mode 
of  taxation  carried  on  at  the  Master's  Office 
of  the  King's  Bench ;  it  is  an  hourly  and  daily 
complaint,  and  one  which  ought  to  be  remedied 
without  delay.  A  solicitor's  time  is  as  valu- 
able to  him  as  bis  money;  and  therefoic  he 
ought  not  be  obliged  to  wait  for  two  or  three 
hours  to  attend  the  taxation  of  a  few  items. 
The  cause  of  tny  complaint  is,  that  in  the 
King's  Bench  Office  (and  I  believe  only  in  the 
King's  Bench),  there  is  but  one  Master  for 
several  days  to  attend  to  the  general  business. 
Ought  not  this  grievance  to  be  remedied  f — I 
have  myself  waited  at  the  office  for  nearly  two 
liours  to  have  a  sum  of  5/.  5«.  taxed,  ere  I 
could  send  an  execution  in  the  country.  Per- 
haps it  will  be  said,  *'  Why  does  he  wait ;  why 
does  he  not  send  his  clerk  ?"  True ;  but  it  is 
not  every  attorney  that  can  keep  clerks  to 
wait  two  or  three  hours  on  such  occasions. 
It  is  not  once  or  twice  that  it  occurs,  but,  I 
am  sorry  to  say,  often.  I  hope  that  this  will 
be  taken  into  consideration,  and  be  considered 
by  the  proper  authorities. 

AmIC08  OVVLIM, 


SUPERIOR  COURTS, 


liing'it  Sf  itcf)  l^ractice  CauA* 

TRIAL  OP  ISSUE  BSFORK  SHBRIPF. — GLOUCBS- 
TBR  COURT  OF  RBQUB8T8  ACT.— -PLAIN- 
TIFF'S COSTS. 

^  defendant  cannot  object  to  an  issue  Oeinr 
tried  before  the  sheriffs  on  the  ground^ 
that  he  will  endeavour  to  avail  himself  of 
the  Gloucester  Court  of  Hejttests  ^et,  be- 
cause  the  question  of  deprwinf  the  plain- 
tiff of  costs  matf  be  considered  hy  the  Supe* 
rior  Court  after  the  trial  of  the  cause. 

A  rule  nisi  had  been  obtained  for  a  writ  of 
trial,  for  the  puq^ose  of  trying  the  issues  be- 
tween the  parties  in  this  cause? 

Cause  was  now  shewn ;  and  it  appeared  that 
the  demand  was  for  a  sum  not  exceeding  20/. 
and  the  venue  was  the  city  and  the  county  of 
the  city  of  Gloucester,  A  Court  of  Requests 
was  established  for  that  city  by  a  statate  of 
WilKam  and  Mary,  and  the  defendant  resided 
within  the  jurisdiction  of  the  court,  and  was 
liable  to  be  summoned  thither.  It  was  not 
clear,  however,  that  the  defendant  would  be 
able  to  avail  himself  of  the.  provisions  of  the 
Court  of  Requests  Act,  if  the  cause  was  tried 
before  the  sheriff,  and  an  objection  was  there- 
fore made  to  the  issue  of  the  writ  of  trial. — 
The  act  provided,  that  if  any  person  should 
commence  any  action  against  any  person,  re- 
siding within  the  city  and  county  of  the  city 
of  Gloucester,  in  any  of  the  courts  at  West- 1 


minster,  for  any  debt  which  on  trial  should  be 
found  not  to  exceed  40/.  over  and  above  costs, 
no  judgment  should  be  entered  upon  record 
of  any  verdict  found  thereon ;  and  if  judg- 
ment should  be  entered,  it  should  be  consi-> 
dered  null  and  void ;  and  the  defendant  should 
also  have  his  costs  taxed  to  him,  and  paid  by 
the  plaintiff.  The  ouestion  was,  whether  the 
word  "trial,"  would  apply  to  a  trial  before 
the  sheriff;  and  it  was  submitted,  that  it  was 
not  such  atrial  as  was  contemplated  by  the  act. 

In  support  of  the  rule,  some  cases  were 
cited,  where  a  defendant  had  been  held  in  the 
Court  of  Exchequer  to  be  entitled  to  have  a 
suggestion  entered  under  the  London  Court  of 
Requests  Act,  though  the  cause  was  tried 
before  the  sheriff;  and  on  the  authority  of 
these  cases,  it  was  urged  that  the  rule  should 
be  made  absolute. 

Pattesfm,  J.  said,  that  the  question  entirely 
turned  on  the  word  "trial"  in  the  statute,  and 
whether  that  extended  to  a  trial  before  the 
sheriff.  On  the  recent  act  giving  the  trial 
before  the  sheriff,  the  Court  had  held  that  a 
default  in  proceeding  to  trial  before  the  she- 
riff, was  a  default  within  the  act,  14  Geo.  2. 
c.  17>  and  would  entitle  the  defendant  to  move 
forjudgm<;nt  as  in  case  of  nonsuit.    In  the 

g resent  case,  therefore,  the  word  "  trial"  must 
e  considered  to  apply  in  the  same  manner.—- 
Rule  absofute. 
Croad  v.  Harris,  H.  T.  1836.   K.  B.  P.  C. 


Cf^tttmr  of  9kur. 

BULK  UNDER  THX  INTERPLBADBR  ACT  — OB- 
FENDANT  BAMKRUPT.— SUBSBQUBITT  AD- 
MITTANCE OF  HI8  ASSIGN  BBS  AS  PARTIES 
TO  THE  RtJLB. 

^  rule  nisi  having  been  obtained  under  ike 
Interpleader  Act,  and  the  defendant  after- 
wards  becoming  a  bankrupt,  his  as*ignees 
tpill  be  admitted  as  parties  to  the  rule. 

This  was  a  rule  under  the  Interpleader  Act. 

On  its  coming  on  to  be  argued,  an  applica- 
tion was  made  that  the  assignees  of  the  de» 
fendant,  who  had  berome  a  bankrupt  since 
the  rule  had  been  obtained,  might  be  brought 
before  the  Court  to  make  their  claim. 

This  was  objected  to  on  the  part  of  the 
assignee  under  the  bill  of  sale;  and  it  was 
submitted,  that  no  other  claimant  could  be 
brought  forward  under  the  rule. 

The  Court  said,  that  the  assignees  ought  to 
be  made  a  party  to  the  rule,  which  must  be 
enlarged  until  the  claimant  under  the  bill  of 
sale  consented.  The  latter  must  bring  the 
value  of  the  goods  into  Court. — Rule  accord- 


'°S; 


ir^  V.  C/iir*,  H.  T.  1836.    Excheq. 


lords'  act.    compulsory  clause. — Bxri* 

RATION  OF  NOTICE  TO  PRISONER   ON  FIRST 
DAT  OF  TERM. 

The  twenty  dnjfs*  tioiice  to  n  prisnner  under 
the  compulsory  clause  of  the  Lords^  Act, 
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having'  expired  Ion  the  fir tt  dny  of  term^  it 
uwM  held  that  the  pri»oner  could  nut  be 
hrought  up  until  the/oiiowing  term, 

Thia  was  an  application  under  the  compul- 
8ory  clause  of  the  Lords'  Act,  32  Geo.  2,  c.  28. 
a.  16. 

On  the  part  of  the  prisoner,  it  was  objected 
that  the  time  was  insulficient.  The  date  of  the 
notice  was  13th  October,  ,1836,  and  the  de- 
fendant was  thereby  required  to  appear  within 
the  first  seven  days  of  the  term  next  ensuing 
the  expiration  of  the  notice,  llie  act  autho- 
rised the  creditor  to  require  "  the  prisoner  (on 
giving  twenty  days  notice  in  writing  to  him, 
that  such  creditor  designs  to  compel  such  pri- 
soner to  give  into  the  Court  within  the  nrst 
seven  days  of  the  term  which  shall  next  ensue 
the  expiration  of  the  said  twenty  days,  upon 
oath,  a  true  account  of  his  estates)  to  deliver 
up  his  estates."  It  was  submitted  that  in 
reckoning  the  twenty  days,  the  time  must  be 
reckoned  exclusive  of  the  first  day,  and  inclu- 
aive  of  the  last  day,  according  to  the  rule  of 
Court,  liy  which  that  regulation  was  required 
to  be  adopted  in  computing  time  on  rules.  In 
this  ca:»e,  according  to  this  arrangement,  the 
twenty  days'  notice  would  expire  on  the  first 
day  of  term.  The  question  would  turn  upon 
the  constiHiction  which  was  to  be  put  on  the 
sentence  in  the  act,  and  whether  the  word 
which  must  be  considered  to  be  the  relative 
to  the  antecedent  "seven  days"  or*' term." 
If  the  latter,  the  insolvent,  it  was  clear,  could 
not  be  brouf(ht  up  until  next  term.  A  case  to 
this  effect  had  already  teen  decided  in  the 
<9onrt  of  Common  Pleas, 

On  behalf  of  the  creditor,  it  was  urged,  that 
the  prisoner  was  bound  to  appear  in  the  pre- 
sent term.  In  a  case  cited,  where  the  notice 
expired  on  the  8th  November,  within  the  term, 
and  the  prisoner  was  brought  up  on  the  26th  i 
this  was  held  to  be  regular,  although  the  seven 
days  were  within  the  same  term  in  which  the 
notice  expired. 

The  Court  said,  that  in  computing  the  twenty 
day?,  it  was  clear  the  first  day  of  the  term 
Anst  be  included.  The  only  other  question 
was,  what  was  the  antecedent  to  the  word 
**  which?"  It  was  clear,  from  the  decision  of 
the  Court  of  Common  Pleas,  that  the  word 
"  term"  was  applied  to,  and  not "  seven  davs." 
That  decision,  which  was  more  recent  tnan 
that  cited  on  behalf  of  the  creditors,  must 
govern  this  case.  The  prisoner  could  not 
therefore  be  brought  up  until  next  term. 

Prisoner  remanded. 
.  Brixton  v.  Squires,  H.  T.  1836.   Excheq. 


PBVBCTIVB  PLBA. — JVD9MEVT  A8  FOR  WANT 
OP  A  PLBA. — MBCB881TV  OF  BULB  TO  FLBAD. 
— RDLB  TAKEN  OUT  IN  WRONG  NAMB. 

A  defective  plea  having  been  delivered,  and 
Judgment  iigned  ai  fvr  want  of  a  plea, 
the  Judgment  t#  irregular  if  no  rule  to 
plead  has  been  given.    A  rule  to  plead 


beinf  tnhen  out  in  a  wrong  name,  ie  a 
nullity. 

This  was  a  rule  for  settinj^  aside  judgment 
and  execution,  for  urregulanty.  The  declanu 
tion,  it  appeared,  was  in  dent,  and  the  de-i 
fendant  haa  pleaded  the  general  issue ;  but  it 
was  defective,  as  the  words  "  never  was  in- 
debted," were  omitted.  The  ground  of  objec- 
tion was,  that  no  rule  had  been  given  to  plead. 

Cause  was  now  shewn ;  and  it  was  contended 
that  a  plea  having  been  delivered  which  was  a 
nullity,  the  defendant  waived  the  necessity  of 
giving  a  rule  to  plead,  judgment  not  having 
been  8i|?ned  until  after  the  time  for  pleading 
had  expired,  and  no  good  plea  in  the  mean- 
time  delivered.  A  case  was  cited,  where  a 
plea  of  iolvit  ad  diem,  concluding  with  a  veri- 
fication, having  been  imprpperly  entered  in  the 
General  Issue  ihook,  and  judgment  being  en- 
tered as  for  want  of  a  plea,  the  defendant  being 
entitled,  to  an  imparlance,  the  judgment  waa 
held  to  be  regular ;  and  the  Court  sMd,  that 
altbough  .the  plea  was  not  good,  because  im- 
properly entered,  it  operated  as  a  waiver  of  the 
defendant's  right  of  imparlance,  in  the  same 
manner  as,,  in  a  common  case,  an  improper 
plea  being  put  in,  in  abateqaent,  superseded 
the  necesai^  of  a  rule  to  plead.  In  another 
case  also,  the  defendant  having  pleaded  in 
abatement  after  the  four  days,  though  no 
notice  to  plead  had  been  regularlv  served, 
the  pluntia  was  held  to  be  entitled  to  sign 
judgment. 

On  throther  hand,  it  was  alleged,  that  the 
defendant  never  intended  to  waive  the  rula  to 
plead.  iSearch  was  made  for  it,  but  it  could 
not  be  found ;  and  it  was  eventually  discovered, 
Uiat  it  was  taken  out  in  the  wrong  name. 

The  QofaH  8aid,  that  a  case  had  occurred  in 
this  Court,  where  a  defendant  had  pleaded  a 
defective  plea  within  the  period  allowed  for 
pleadine;  find  a  auestion  arose  thereon,  whether 
by  so  pleading,  he  waived  the  rest  of  the  time. 
It  was  however  held  that  he  did  not,  and  that 
a  judgment  signed  wa8  irregular.  The  same 
rule  must  also  apply  to  this  case.  The  plain- 
tiff having  treated  the  defendant's  plea  as  a 
nullity,  and  in  fact,  as  if  there  was  no  plea  at 
all,  the  judgment  was  clearly  irregular,  for 
want  of  a  rule  to  plead,  the  rule  being  in  a 
wrong  name.— Rule  absolute. 

If^rne  v.  Beretford,  H.  T.  1836.    Exeheq. 


JUDGMBNT  IN  COURT  OF  COMMON  FLBA8, 
LANCABTBR.  — APPLICATION  FOR  BXBCU- 
TION  TMBRBON. —  AFFIDAVIT  OF  DBFBN- 
DANT'8  RBMOVAL  OUT  OF  JURISDICTION 
OF  COURT. — CBRTIFICATB  OF  PROTHONO- 
TART. 

It  ii  necesiory  to  produce  an  affidavit  of  the 
defendanfe  removal  out  of  thejurisdictiom 
of  the  Court  of  Common  Pleas  at  Laneau 
ter,  beeidei  a  certificate  of  the  Prothonom 
tary  of  the  Court,  and  of  the  amount  for 
which  Judgment  ie  recovered,  in  order  to 
obtain  execution  thereon. 

This  was  a  motion  for  leave  to  issue  execu- 
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rion  on  a  judj^inent  obtained  after  verdict  in 
the  Court  of  Common  Pleas,  Lancaster,  The 
application  was  made  merely  on  a  certificate 
of  the  Prothonotaiy  of  the  Court,  and  no  affi- 
davit of  the  defenaant's  removal  from  the  ju- 
risdiction, or  of  any  search  having  been  made 
for  him  or  bis  i^roods,  was  produced ;  and  it 
was  submitted  that  this  was  sufficient.  The 
act  4  &  6  W.  4,  c.  62,  s.  31,  required,  that 
whenever  any  plaintiff  or  defendant  in  any 
suit,  in  which  Judgment  should  be  recovered 
in  the  Court  of  Common  Pleas  at  Lancaiter, 
should  remove  his  person  or  goods  from  or 
out  of  the  jurisdiction  of  the  said  Court,  it 
should  be  lawful  for  any  of  the  Superior 
Courts  at  fFettminster,  on  a  certificate  from 
the  Prothonotary  of  the  Court  of  Common 
Pleas,  or  his  deputy,  of  the  amount  of  final 
judgment  obtained,  to  issue  a  writ  of  execu- 
tion thereon,  for  the  amount  of  such  judg- 
ment, and  the  costs  of  such  arrest,  &c.,  to  the 
sheriff  of  any  county,  &c.,  against  the  person 
or  goods  of  the  party  against  whom  such  final 
judgment  shoula  have  &een  obtained. 

The  Court  said,  that  an  affidavit  of  the  re- 
moval  of  the  defendant's  person  or  goods 
must  be  obtained. 

Rule  nSn&^^^Dutkwartk  v.  Fogg^  M.  T. 
1835.    Excheq. 
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Aanoal  Indemnity. 


LAW  BILLS  IK  PABLIAMBNT. 

ilotuto  of  MMtrn. 

Second  Reading. 
Law  of  Wills. 
Law  of  Executors. 
Transfer  of  Property. 
Municipal  Corporations  Amendment. 
Court  of  Chancery  (Ireland). 

In  Committee, 
Ecclesiastical  Courts  Conaolidation. 

Passed. 

Ecclesiastical  Leases. 
West  India  Courts  of  Justice. 
Annual  Indemnity. 
Cornwall  Assize  HaU. 

Bills  to  be  brought  in. 
Court  of  Chancery. 
Abolition  of  Arrest. 


Bottiff  at  Cammant. 
For  SecoTid  Reading, 

Descents  and  Heriots. 
Durham  Courts. 

Tithes  Voluntary  Commutation. 
Registration  of  Aliens. 
Stamp  Duties. 
Ecclesiastical  Leases. 

In  Committee, 

Registration  of  Voters. 
Tithes  Commutation. 
Manorial  Boundaries. 
Escheats. 

Election  Expenses. 
Marriages  in  England. 
Registration  of  Births,  &c. 
Turnpike  Roads  Consolidation. 
Intimidation  of  Voters. 
Final  Register  of  Voten. 

Passed. 

Prisoners'  Counsel. 

Bills  to  be  brought  in. 

Bribery  Acts  Consolidatioa. 
Enfranchisement  of  Copyholds. 
Tides  by  Copy  of  Court  Roll. 
Law  of  Libel. 

Offences  against  the  Person. 
Prosecutions  for  Conspiracy. 
Costs  and  Actions  of  Private 

panies. 
Recovery  of  Tenements. 
Inclosure  of  Fields. 
Executions  for  Murder. 


Com* 


REMOVAL   OP    THE    COURTS    FROM    WESTMIV" 
STBR. 

We  beg  again  to  call  the  attention  of  the 
Profession  to  the  subject  of  removing  tiie 
Courts  of  Law  and  Equity  from  Westmin- 
ster Hall  to  the  vicinity  of  the  Inns  of 
Court,  and  the  offices  of  business.  At 
Doctors'  Commons,  it  is  found  very  conve- 
nient to  hold  the  Ecclesiastical  and  Admi- 
ralty Courts  in  the  immediate  neighbour- 
hood of  the  advocates  and  proctors ;  and 
there  can  be  no  doubt  that  both  the  ]»t>- 
fession  at  large  and  the  public  would  he 
greatiy  benefited  by  the  Courts  of  Law  and 
Equity  being  held  in  the  centre,  instead  of 
the  south-west  comer  of  the  metropolis; 
and  that  the  place  of  sitting  should  not 
depend  upon  the  term  or  vacation,  but  be 
in  one  settled  place. 

A  few  members  of  the  bar,  who  practise 
before  the  Courts  at  Westminster,  and  also 
before  parliamentary  committees,  might  be 
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occasionally  put  to  some  little  inconveni- 
ence ;  but  these  gentlemen  are  few  in  num- 
ber; and  it  would  be  an  advantage  if  a 
parliamentary  bar  were  distinctly  formed ; 
so  that  the  inconvenience  might  be  entirely 
at  an  end.  Besides,  as  the  parliament  does 
not  sit  during  Michaelmas  and  Hilary 
ternis»  and  sometimes  adjourns  for  the  re- 
cess over  part  of  Easter  term,  the  inconve-^ 
Bience  is  very  limited  in  point  of  time. 

The  present  is  the  only  opportunity  that 
ia  likely  to  occur  for  effecting  a  change. 
The  plan  of  the  New  Houses  of  Parliament 
is  not  finally  settled ;  and  we  understand 
that  it  would  be  of  great  advantage  in  ef- 
fecting the  arrangements,  if  the  present 
Courts  could  be  converted  into  Committee 
Rooms,  or  other  offices  for  the  dispatch  of 
the  business  of  parliament.  We  trust 
something  will  be  done  without  delay.  We 
know  that  a  great  majority  of  both  branches 
of  the  Profession  earnestly  desire  the 
change. 


SITTINGS  OF  THE  COURTS. 

The  Lord  Chief  Baron  will  alt  in  Gray*8  Inn 
HaU: 

{Further  Directions, 
Exceptions  to  Reports, 
Pleas,  Demurrers,  and 
Exceptions  to  Answers. 

Wednesday     -     13     Petitions,  Motions. 

r   Any  business  standing 
Thursday        -      14 -j  over    from    preceding 
Iday. 


ANSWERS  TO  QUERIES. 


IxfD  at  9ra9f rtv  anlr  Canb$Qaxuinti. 

TmUSTBBS. — POWER  TO  RBCBIVB  RBNTS. 

P.  216. 
The  answer  to  F.'s  question  will,  of  course, 
depend  uoon  the  wording  of  the  limitations 
in  the  settlement.  From  F.'s  statement  of  the 
case,  I  should  glean  that  the  husband  had  a 
j0ini  interest  with  the  wife  darini^r  their  joint 
lives,  however  the  ulterior  limitations  majr 
have  been  disposed.  My  opinion,  as  above,  is 
confirmed  from  tivo  circumstances :  from  the 
cautious  mode  of  setting  forth  his  case  by  F., 
and  from  what  comes  out  incidentally  at  the 
close  of  that  case.  From  the  caution  F.  ob- 
serves ;  viz.  in  not  disclosing  the  verbiage  of 
the  limitations  in  the  settlement,  but  in  stating 
that  the  property  was  vested  in  the  trustees, 
••  with  the  intention'*  of  securing  to  the  wife 
an  tfclutwe  life  interest.  From  what  comes 
out  incidentally  at  the  conclusion  of  F.'s  case ; 
viz.  "  he  (the  husband)  having  no  potter  to 
receive  the  rents,  eaeept  from  the  trustees;*' 
thereby  implying  that  the  husband  had  a  power 


to  receive  them  from  the  trustees.  Such  is 
the  obvious  inference,  at  all  events.  Now, 
without  enlarginir  upon  the  first  circumstance, 
it  is  obvious,  that  if  the  husband  had  the  power 
to  receive  the  rents  in  manner  before  al- 
luded to,  he  has  clearly  a  power  to  delegate 
that  authority;  and  therefore  the  power  he 
has  executed  to  C,  will  be  operative  (supposin^t 
that  he  has  a  joint  life  interest)  upon  ms  share 
of  the  rents,  &c. ;  because  his  power  of  attor- 
ney is  worded  to  receive  them,  and  give  re- 
ceipts, in  the  same  manner  as  he  could  have 
done.  Had  the  property  been  properly  limited, 
there  would  have  been  no  need  for  him  to 
have  had  any  power  of  receiving  the  rents, 
for  they  woula  have  been  payaUe  into  the 
hands  of  the  wife  alone,  W.  F. 


PRIORITY  OF  INCUMBRANCES.      P.  280.' 

The  case  proposed  hy  **  Lector''  is  rather 
complicated.  It  may  be  observe«l,  in  the  first 
place,  that  the  share  purchased  from  D.  b 
not  liable  to  any  of  the  roort^es,  and  there- 
fore in  respect  of  it,  Z,  is  entitled,  upon  a  sale 
of  tlie  property,  to  one-fourth  of  the  purchase 
money  absolutely.  Neither  is  the  share  pur- 
chased from  A,  subject  to  the  mortgage  for 
600/. ;  and  therefore,  after  satisfym^  the  800/. 
mortgage,  Z,  is  entitled  to  one-thud  part  of 
the  then  residue  of  the  purchase  money.  With 
regard  to  that  same  share,  Z.  may  be  consi- 
dered  as  assignee  of  the  original  lender  of  the 
1000/.,  to  the  extent  of  the  portion  of  the 
1000/.  to  which  that  share  was  liable,  namelv, 
to  one-third  of  it,  or  333/.  6f.  8^^.  And  his 
right  in  this  respect  is  not  merged  hy  his  sub- 
sequent purchase  of  the  equhy  of  redemption 
from  A,  Kennedy  v.  Daly^  \  Sch.  &  Lef, 
365 ;  Moeatta  v.  Murgatroyd,  I  P.  Wms.  396, 
the  third  point.  See  also  Forbes  v.  Moffat,  18 
Ves.  384.  But  as  to  the  other  shares  which 
he  obtained  in  right  of  his  wife,  they  are  liable 
to  all  the  charges ;  and  in  respect  of  them,  he 
cannot  set  himself  up  as  a  prior  incumbrancer, 
on  account  of  his  payment  of  the  1000/.,  be- 
cause he,  as  such  husband,  was  the  person 
primarily  liable  to  pa]^  off  that  debt  of  1 000/. ; 
and  when  a  person  so  situated  pays  off  a  charge, 
the  charge  merges,  however  limited  his  Inter- 
est  may  be,  and  however  be  may  indicate  an. 
intention  to  keep  the  charge  oi^  foot,  even  to 
the  extent  of  assigninfi^  it  to  a  trustee  for  him- 
self. Astley  V.  Earl  vf  TmherviUe,  3  Bro. 
C.  G.  645 ;  Donisthorpe  v.  /Vi^«  Amb.  600. 
To  conclude,  upon  a  sale  of  the  property,  I 
conceive  Z*  would  stand  thus  (supposing  it  to 
sell  for  2000/.) :  he  is  at  once  entitled  to  600/. 
in  respect  of  D.'s  share ;  to  333/.  6«.  8i/.,  in 
respect  of  his  prior  incumbrance  on  A,'% 
share ;  the  rest  of  the  price  of  this  share  vs 
swallowed  up  in^  satis^ng  the  portion  of  the 
800/.  to  which  it  is  liable.  Out  of  the  remain- 
ing 1000/.  (viz.  the  price  of  the  two  shares 
held  in  right  of  C),  he  has  to  pay  two-thirds 
of  the  800/.  and  the  entire  600/. :  in  fact  these 
shares  are  not  worth  the  incumbrances  on 
them.  He  receives,  therefore,  only  the  two 
sums  above  mentioned,  making  together  833/. 
6*.  8<f.  Tbmplb. 
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QUERIES.  1  PROCESS  ACT.— VAIIIAN'CE. 


lab  oC  9r09(rtv  xnV  Confiesandtns. 


NIXT  OF  KIN.- 


jRAKDCHTLn. 


My  father  havin|^  died  without  malcing  a 
will,  leaving  seven  children, — can  his  grand- 
son, whose  father  and  mother  died  upwards  of 
twelve  months  before  my  father^  claim  a  share 
of  the  property?  F.  G. 

€0llllll0ft    yrffW  • 

OATH  8. 

Under  the  late  act,  5  &  6  W.  4.  c.  62,  have 
the  Lords  of  the  Treasury  as  yet  substituted 
declarations  under  sect.  2  ?  and  has  any  notice 
been  given  in  the  London  Gazette,  under  sect. 
3 }  and  if  so,  does  the  same  embrace  a//,  or 
which  of  the  government  offices  m)4  depart- 
ments enumerated  in  the  act  ? 

^.A.M. 


MBMORANDUM.— LBASBt 

^.  B.,  the  lessee  of  a  house,  enten  into  the 
following  agreement  with  C.  D,  "Memoran- 
dum:— I  agree  to  let  mv  house,  sKuate,  &c, 
for  the  residue  of  my  lease,  at  100/.  a  year, 
under  the  usual  covenants,  to  C  />.,  who  is  to 
take  the  fixtures  at  a  valuation.  Dated  22d 
of  December,  1826."  C,  D.  signs  a  similar 
memorandum,  agreeing  to  tuke  the  premises 
on  the  like  terms ;  and  enters  into  possession, 
and  continues  therein  until  the  present  time, 
paying  the  rent  of  100/.  a  year  as  it  liecomes 
due ;  out  no  lease  is  actually  granted  to  C,  £>., 
and  the  original  term  of  j4,  B,  in  the  pre- 
mises will  very  shortly  expire.  It  is  clear  that 
C  D,  might  have  been  compeHed  tp  accept  a 
lease ;  but  not  having  done  so,  a  question  has 
arisen,  whether  he  is  liable,  in  an  action  at 
law  or  otherwise,  to  A,  J3.,  as  to  die  repairs ; 
Che  original  lease  containing  a  covenant  on 
ihe  part  of  A,  B.,  the  origiw  lessee,  to  re- 
piur,  in  the  usual  terms.  Civis. 


9r«ctCce. 

COeNOVIT. — .VGRBBMBNT.— «TAMP. 

*  Can  the  declaration  by  the  defendant,  in  a 
<fognovit,  that  in  case  he  makes  default  in 
payment  on  a  future  day,  judgment  shall  be 
entered  up,  and  his  undertaking  not  to  bring 
any  writ  of  error,  and  that  it  shall  not  be 
necessary  to  revive,  &c.,  accordidtg  to  the 
usual  forms,  be  construed  as  ''  terms  of  agree- 
ment,'' so  as  to  make  a  stamp  necessary?  The 
doubt  has  arisen,  inasmuch  as  in  the  case  of 
Morley  v.  fFftll,  2  Dowl.  497,  where  a  tepafate 
memorandum  was  given,  stating  that  the  cog- 
novit was  not  to  be  put  in  force  for  a  fortnight, 
it  was  decided  that  no  stamp  was  necessary, 
inasmuch  as  the  memorandum  was  ieparate 
from  the  cognovit;  by  which  decision  there 
seems  an  implication,  that  had  those  words 
been  emdodtea  in  the  cognovit,  according  to 
the  above  mentioned  form,  a  stamp  would 
have  been  necessary.  A. 


Does  an  undertaking  by  an  attorney,  on  m 
writ  of  summons,  having  the  debt  and  costs 
indorsed  thereon,  to  appear  for  a  defendaot, 
(the  writ  turning  out  to  be  wrong,  i.  e.  in  an 
action  on  the  case,  instead  of  on  promises,) 
waive  the  obiection  to  be  taken  on  a  variance 
between  such  writ  and  the  declaration,  the 
latter  being  on  promises  ?  Hde  ihe  act  2  W. 
4,  c.  39,  ivhich  imperatively  says  the  process 
shall  be  according  to  the  rorm  contamed  in 
the  schedule  to  the  act.  Fnie  also  Kimg'  r. 
Skfffington,  1  Dowl.  Prac.  Gas.  ^»Si  and 
other  cases  in  Chitty's  Archbold*  539;  and 
particularly  the  Observations  by  Mr.  Justice 
Aldergon,  m  IVwhnrdi  v.  Stuart^  in  the  Com- 
mon Pleas.  10  Bing.  319,  the  writ  in  which 
case,  being  bailable,  had  of  course  the  debt 
and  costs  dso  indorsed  thereon. 

A.B. 


THE  EDITOR'S  LETTER  BOX. 


The  Ten  Volumes  of  the  Legal  Observer, 
and  the  Two  Volumes  of  the  Monthly  Record, 
already  published,  form  a  complete  History  of 
the  Law  for  the  last  five  years.  They  contain, 
among  many  otiier  things,— 1.  All  the  im- 
portant Acts  of  Parliament.  2.  All  the  New 
Bills  before  Parliament.  3.  The  fullest  infor- 
mation on  the  leading  subjecti  relating  to 
Law  Reform;  as  Local  Courts,  General  Regia. 
try.  Imprisonment  for  Debt,  Chancery,  Bank- 
ruptcy, Ecclesiastical  Reform,  &e.  &c.  4.  Re- 
views  of  all  Publications  connected  with  or 
bearing  on  the  Law.  5.  Reports  of  Com« 
mittees  and  Commissioners,  and  Parliamentary 
Returns.  6.  Legal  Biography  from  the  ear- 
liest times,  including  Memoirs  of  all  eminenc 
Lawyers. who  have  died  or  retired  in  the  last 
five  years,  with  many  others.  7.  All  the  late 
Rules  and  Orders  of  Court.  8.  Disserutiona 
and  Cases  connected  with  Conveyancing  and 
Property  Law.  9.  The  Law  of  Attomcrs. 
10.  Practical  Points  of  General  Interest.  11. 
Remarkable  Trials,  ancient  and  modem.  12. 
The  Laws  of  other  Countries.  13.  Early  Re- 
ports of  Decisions,  by  Barristers  of  theseverai 
Courts;  together  with  a  variety  of  other  matter* 
of  daily  use  to  the  Practitioner.  The  General 
Index  to  the  first  Ten  Volumes  renders  all  this 
information  easily  accessible. 

The  letters  of  J.  T ;  "  Civis  j"  and  T.  P.  T. 
shall  be  attended  to. 

The  Queries  and  Answers  of  Z;  S.  W; 
'•Gradus;"  T.  M.D;  R.  F.  L«  "Juvems;- 
W.  F.  F;  and  "  Aspiro,"  have  been  received. 

The  work  mentioned  by  W.  F.  has  not 
reached  us,  and  consequently  we  can  give  no 
opinion  of  it. 

The  further  letters  on  the  Examination  of 
Articled  Clerks  shall  bo  considered. 


^tte  Ue^dA  0bwvhtt, 


SATURDAY,  APRIL  9,  1836. 


—  •*  Quod  magifl  ad  Not 

Pertinet,  et  neicire  malom  est^  agitamtti. 


HOKAT. 


ON  THE  ECCLESIASTICAL  COURTS 
BILL. 


Among  the  various  legislatiTe  measures  for 
amending,  or  altering,  the  administration  of 
the  law,  few  appear  to  be  of  greater  import- 
ance, or  to  have  excited  less  the  attention 
of  the  legal  profession,  than  the  Bill  now 
before  Parliament,  for  consolidating  the 
Ecclesiastical  Courts. 

The  Profession  generally  seem  not  to  be 
aware,  that  this  Bill  not  merely  sweeps  away 
a  number  of  Ecclesiastical  jurisdictions,  and 
establishes  a  Central  Court  in  their  stead ; 
but  contains  powers  and  provisions,  en- 
abling this  new  Court  to  assume  a  concur- 
rent jurisdiction  with  Courts  of  Equity  over 
the  administration  of  assets ;  at  the  same 
time  that  it  confines  with  scrupulous  care 
the  privilege  of  practice  to  Proctors  only. 

If  the  public  advantage  require  that  a 
new  Court  of  Equity  be  created,  it  should 
be  made  efficient  for  all  its  objects ;  yet,  as 
the  l)ill  is  at  present  framed,  the  proposed 
Court  is  armed  with  powers,  sufficient  indeed 
for  the  encouragement  of  litigation,  vexa- 
tion and  expense,  but  inadequate,  as  ap- 
pears to  us,  for  the  protection  of  assets,  or 
their  due  administration. 

So  far  as  the  bill  affects  ecclesiastical 
affiurs  and  jurisdictions  only,  it  is  not  ne- 
cessary at  present  to  offer  any  observation. 
The  Bill,  as  to  them,  may  probably  have 
beneficial  results;  but  it  demands  grave 
consideration  as  it  regards  the  following 
points : 

1st.  The  Administration  of  Assets. 

2d.  The  Administration  Bond. 

3d.  The  Privileges  of,  and  Regulations 
concerning.  Proctors. 

VOL.  XI.— NO.  327. 


4th.  The  Powers  of  the  New  Court  as  a 
Court  of  Probate. 

Ist,   As  TO  THB  AnMINTSTaATION  OF  AsSBTS. 

By  the  38th  and  39th  sections  (coupled 
with  the  new  administration  bonds)  a  cre- 
ditor or  legatee  may  institute  a  suit  in  this 
Court,  in  which  he  may  compel  an  account, 
— ^may  question  every  item, — may  have 
questions  of  law  arising  on  them  decided, — 
and  obtain  a  decree,  not  merely  for  pay- 
ment of  the  particular  claim,  but  for  gene- 
ral distribution  of  the  effects,  to  such  per- 
son or  persons  as  the  Court  shall  direct. 

These  clauses  give  to  this  Court  powers, 
unknown  to  any  former  Ecclesiastical 
Court. 

The  Ecclesiastical  Commissioners  report 
that  "  these  (Ecclesiastical)  Courts  are  not 
at  liberty  to  dispose  of  any  question  con- 
nected with  a  trust,  or  any  legacy  or  annu- 
ity charged  upon  land,  nor  have  adequate 
authority  to  marshal  assets."  And  they 
elsewhere  observe,  that "  practically  speak- 
ing, save  in  a  few  instances,  the  actual  ex- 
ercise of  the  Ecclesiastical  jurisdiction  is 
confined  to  the  exhibition  of  an  inventory 
and  account." 

The  same  Commissioners  add,  that  it  ap- 
pears to  them,  "  this  branch  of  the  jurisdic- 
tion^  at  present  almost  useless,  for  the 
reasons  stated,  might  be  remodelled  and 
amplified,  so  as  to  be  of  considerable  ad- 
vantage to  the  public.  ** 

The  bill  in  question  is  founded  on  this 
Report.  It  is  to  remodel  and  amplify  the 
powers  of  the  Court,  so  that  its  jurisdiction 
may  no  longer  be  useless,  which,  according 
to  the  Commissioners,  it  had  become,  be- 
cause of  the  inability  to  dispose  of  questions 
connected  with  a  trust,  or  where  a  legacy 
2G 
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or  annuity  was  charged  on  land,  and  with- 
out adequate  authority  to  mBrshal  assets. 

In  this  view  of  the  subject  two  questions 
present  themselves : 

1st.  Is  it  desirable  to  create  this  new 
Court  of  Equity.— for  such  it  will  he,— with 
such  extensive  powers,  notwithstanding  the 
specious  guise  of  enlargement  ? 

2d.  Are  the  provisions  of  this  bill  cal- 
culated to  secure  that  object  in  a  manner  . 
the  most  beneficial  to  the  public  ? 

If  it  be  necessary  to  give  relief  to  the 
Chancery  Judges,  surely  it  would  be  better 
to  remodel  and  enlarge  the  powers,  or 
amend  the  practice,  of  the  Court  of  Exche- 
quer; which  might  with  ease,  and  with 
little  or  no  expense,  be  made  a  most  effi- 
cient Court  of  Equity. 

The  first  great  evil  of  the  new  Court  will 
arise  from  the  very  circumstance  of  its 
being  an  Ecclesiastical  Court,  whose  rules 
are  founded  on  the  Canon  Law,  and  prac- 
tically differing,  in  many  instances,  from 
those  of  the  Temporal  Courts.  Not  only 
may  the  rules  of  evidence  diiFer,  but,  a»  the 
decisions  are  not  subject  to  the  same  Court 
of  Appeal,  that  which  is  the  rule  and  the 
law  in  one  Court,  may  be  opposed  to  the 
rule  and  the  law  in  another. 

The  Real  Property  Commissioners  were 
fiilly  aware  of  this ;  for  in  their  Fourth  Re- 
port they  say,  "  Concurrency  of  jurisdiction 
between  two  tribunals  cannot  usefully  exist, 
iwless  they  are  governed  by  the  same  kws, 
adopt  the  same  forms  of  procedure,  have 
equally  extensive  powers,  and  are  open  in 
their  decisions  to  the  same  restraint  and 
correction."  And  in  another  part  they  s&y, 
"  If  the  danger  of  conflicting  decisions  were 
removed  or  brought  to  the  same  level  as 
exists  between  two  Courts  of  Equity,  by 
subjecting  them  to  the  same  appeal^  the 
innovation  thus  produced  would  amount 
exactly  and  simply  to  the  erection  of  a  new 
Court  of  Equity." 

If  then  a  new  Court  of  Equity  is  to  be 
created,  it  seems  clear  that  it  should  be  a 
Temporal,  not  a  Spiritual  Court ;  that  it 
should  be  guided  by  rules  similar  to  those 
c^  existing  Courts  of  Equity,  and  subject  to 
a  like  appeal. 

It  may,  however,  be  questioned,  whether 
the  Bill  does  give  the  jurisdicdon  for  want 
of  which  the  Ecdesiastical  Courts  were,  in 
the  opinion  of  the  Commissioners^  prac- 
tically useless;  or  whether,  after  all,  the 
new  Court  could  deal  with  trusts,  or  with 
questions  of  election  or  ademption.  Be- 
sides which,  no  provision  is  made  for  com- 
pelling creditors  to  come  in  and  prove  their 


debts,  or  for  the  appointment  of  a  Receiver, 
or  for  payment  of  money  into  Court,  or  for 
granting  an  injunction. 

The  Ecclesiastical  Commissioners  justl/ 
remark,  that  "  many  nice  and  subtle  dis- 
tinctions  arise  with  respect  to  the  legal  cha- 
racter of  property  where  the  testator  hasF 
directed  the  estate  to  be  converted  into 
personalty,  or  personal  estate  to  be  laid  out 
in  land," 

Will  the  new  Court  be  competent  to 
entertain  and  decide  on  these,  and  the 
other  matters  above  noticed  ?  If  not,  where 
will  be  the  advantage  of  it  to  the  public  ? 
The  new  provisions  may  cause  litigation,, 
and  create  expense,  but  will  be  ineffectual 
for  redress. 

If  a  creditor  or  legatee  institute  a  suit  in 
this  Court,  and  any  question  arise  with 
which  it  cannot  deal,  he  must  after  all  re^ 
sort  to  a  Court  of  Equity — thus  incurring 
the  delay,  vexation,  and  expense  of  two 
suits.  The  like  consequence  will  also  fre- 
quently follow,  unless  the  taking  and  allow- 
ing an  executor  or  administrator's  account 
in  this  Court  protect  him  from  a  suit  for  a 
like  account  in  Equity. 

The  provisions  in  the  bill,  as  to  the  ad- 
ministration of  assets,,  appear  therefore  open 
to  serious  objections,  whether  the  Court  be 
invested  with  ample  or  limited  powers. 

2d.  As  TO  THB  AnviKisTBATioir  Bond. 

By  the  statute  21  Hen.  8,  the  Ecclesias- 
tical Courts  were,  on  granting  administra- 
tion, authorised  to  take  security;  and  by 
the  22  &  23  Charles  2,  c.  10,  a  bond  i» 
required,  with  sureties,  for  the  due  adminis- 
tration of  the  effects,  and  to  exhibit  an 
inventory  when  required. 

It  is  proposed  now  to  enlazge  the  terms 
of  this  bond,  by  adding  words  denoting 
what  is  intended  by  due  administration; 
viz.  payment  of  debts,  and  disposal  of  the 
residue  as  the  Court  shall  direct. 

On  granting  administration  with  the  will 
annexed,  a  like  bond  is  required,  which  waa 
not  directed  by  the  statute  of  Charles ;  and 
to  this  bond  is  added  the  obligation  of 
paying  legacies. 

Unless  these  bonds  continue  to  be,,  as 
they  generally  have  been,  mere  matters  of 
form,  so  far  as  regards  the  sufiiciency  of 
the  sureties,  they  cannot  fail,  in  most  in- 
stances,, to  occasion  the  most  grievous  in- 
convenience. 

In  the  time  of  Henry  the  8th,  personal 
property  was  of  small  amount ;  but  now, 
by  the  establishment  of  the  public  funds,, 
and  the  increase  of  commerce  and  mouiur 
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fiiotures,  the  personal  property  of  the  coun- 
try has  become  of  vast  amount  and  import- 
ance. The  framers  of  the  bill  seem  to  have 
felt  the  difficulty  likely  to  arise ;  for  it  is 
proposed,  by  means  of  consents  of  parties 
interested,  to  dispense  with  the  security  in 
flome  cases,  and  in  others,  to  divide  the 
responsibility  among  a  number  of  sureties. 
But  this  will  be  only  palliating,  not  re- 
moving the  evil. 

Every  professional  man  of  business  knows 
the  difficulty  of  procuring  bail,  especially  to 
any  large  amount ;  yet  bail  may  be  exone- 
rated by  the  death,  or  may  relieve  them- 
«elve8  by  render,  of  the  principal.  From 
an  administration  bond  there  is  no  escape. 
Suits  may  have  to  be  decided,  and  years 
may  elapse,  before  the  surety  can  with 
certainty  be  relieved  from  it.  Without  a 
suit,  it  must  hang  over  his  head  for  ever. 
How  is  a  man,  who  has  become  surety  in 
such  a  bond,  to  settle  his  affairs  ?  Will  his 
executors,  with  notice  of  it,  pay  either 
legacies  or  debts,  without  a  suit  and  decree 
in  equity  ?  Hence  the  Courts  of  Equity 
will  have  a  plentifid  accession  of  business, 
if  men  of  property  shall  be  found  unwise 
enough  to  become  sureties. 

Those  evils  did  not  escape  the  notice  of 
the  Real  Property  Commissioners,  who,  in 
their  Fourth  Report,  observe,  that  "  these 
bonds  are  of  little  practical  use,  and  often 
given  by  the  clerk  of  the  solicitors  em- 
ployed ;"  and  they  add»  that  "  if  bonds 
were  required  in  all  cases  by  responsible 
sureties,  and  made  effectual  in  other  re- 
spects, they  would  create  delay  and  incon- 
venience, of  more  disadvants^e  than  the 
value  of  the  security  afforded.  Adminis- 
trators would  find  it  difficult,  and  in  some 
cases  impossible,  to  procure  persons  of  suf- 
ficient wealth  to  become  their  sureties  for 
the  amount  of  the  property.*' 

By  the  40th  section  of  the  bill,  the  Court 
may,  at  the  suit  of  any  person  interested, 
declare  the  bond  forfeited,  and  by  sentence 
or  decree,  order  payment  of  the  whole  or 
any  part. 

Whether  this  suit  may  be  entertained  on 
any  defiuilt  of  the  administrator  or  not,  till 
his  account  has  been  taken  in  a  prior  suit 
against  him,  does  not  appear ;  but  in  either 
case,  the  prospect,  however  pleasing  to  the 
gentlemen  at  Doctors'  Commons^  is  not 
very  inviting  to  a  surety. 

The  difficulties  indeed  appear  so  great, 
that  in  all  probability  the  security  will 
either  again  become  nominal  in  practice,  or 
it  will  be  found  necessary  to  repeal  the 
clauses  requiring  the  bond.    The  best  se- 


curity will  be  found  in  the  power  which 
Courts  of  Equity  possess  of  appointing  a 
receiver,  and  compelling  payment  of  money 
into  Court. 


We  hope  to  be  enabled,  in  our  next 
number>  to  conclude  our  remarks  on  the 
bill,  by  tlie  consideration  of  the  privileges 
of,  and  regulations  concerning  Proctors, 
and  the  powers  of  the  new  Court  as  a 
Court  of  Probate.     See  p.  455. 


NOTICES  OF  NEW  BOOKS. 


Practical  Suggestions  and  Instructions  to 
Young  Attorneys  and  Attorneys*  Clerks  ; 
pointing  out  Measures  best  calculated  for 
their  advantage;  Errors  into  which  thef 
may  etisily  fall;  and  proper  Methods  of 
Practice  generally,  and  in  various  depart^ 
ments.  Written  from  the  experience  of 
many  years'  diligent  employment  in  the 
general  routine  of  business.  By  Oeorge 
Tompson,  Attomey-at-Law.  The  Se* 
cond  Edition.  By  Joseph  Grreaves,  At- 
tomey-at-Law. London:  Richards  & 
Co.     1836. 

This  work,  as  its  title  intimates,  is  design* 
ed  for  the  younger  class  of  Attorneys,  and 
is  evidently  the  result  of  considerable  prac- 
tical experience.  The  suggestions  it  con- 
tains are  sensible  and  judicious.  It  will  be 
particularly  useful  to  Country  Solicitors. 
The  larger  part  of  the  book  relates  to  Con- 
vejrancing  Practice,  and  other  parts  con- 
cern Sessions  Practice,  Prosecutions,  High- 
ways and  Town  Acts.  The  other  subjects* 
regarding  professional  business  in  general, 
are  also  well  worthy  of  attention. 

The  introduction  relates  chiefly  to  Arti- 
cled Clerks,  and  the  following  are  the  re* 
maining  contents  : —  « 

1 .  On  the  Course  most  advantageous  for 
a  young  Attorney  to  pursue  on  his  admis- 
sion. 

2.  On  General  Professional  Conduct. 

3.  On  the  Commencement  of  Business ; 
Oeneral  Method  of  Office  Arrangement. 

4.  On  Keeping  of  Accounts;  Making 
out  and  Delivering  Bills;  and  looking  after 
the  Needful. 

The  Chapters  from  5  to  16  relate  to 
Conveyancing,  viz. — Sales  by  Auction  and 
Private  Contract ;  Abstracts ;  Conveyances 
to  Purchasers  under  various  circumstances 
of  Tenure  and  Title ;  Mortgages ;  Leases ; 
Appointments;  Marriage  Settlements  and 
2G2 
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Articles ;  Exchanges ;  Transfers  of  Shares 
in  Canals  and  other  Puhlic  Trading  Com- 
panies, Choses  in  Action,  &c.,  and  Grants 
of  Annuity ;  Miscellaneous  Matters ;  Wills 
and  Testaments. 

17.  Concerning  Executorships  and  Ad- 
nunistrations. 

18.  Parliamentary  Business. 

19.  Actions  at  Law. 

20.  Brieh,  Witnesses,  Admis^ons,  Re- 
tainers to  Counsel,  &c. 

21.  Chancery  Business, 
*  22.  Arhitrations. 

23.  Bankruptcies, 

24.  Prosecutions. 

25.  Appeals  to  Quarter  Sessions. 

2G,  Indictments  of  Roads  out  of  Re- 
pair. 

27.  The  Diversion  and  Stopping  of 
Roads. 

28.  Proceedings  under  Town  Acts. 

Neither  Mr.  Tompson  nor  Mr.  Greaves 
appears  to  have  anticipated  that  the  Exami- 
nation of  Attorneys  previous  to  Admission 
would  be  revived.  The  following  is  wor- 
thy of  being  extracted  on  this  subject : — 

"  Notwithstandin/if  the  pains  which  have 
been  taken  to  recommend  modes  of  bringing  up 
clerks,  and  although  we  may  know  many  in- 
stances of  youDg  men  zealously  exerting  their 
talents  and  attention  to  become  good  lawyers, 
it  is  a  lamentable  fact,  that  a  great  proporttoB%f 
the  youth  who  are  designed  to  become  mem- 
bers of  the  profession,  scarcelv  apply  them- 
selves sufficiently  to  be  more  tlian  nominally 
so  ;  and  were  it  not  that  the  old  salutary  ref- 
lation of  examining  them  before  admission  is 
fullen  into  disuse,  numbers  who  now  slip  easily 
within  the  pale,  would  be  turned  back  until 
they  should  have  better  qualified  themselves. 
In  other  professions  it  is  necessary  for  the 
probationers  to  exhibit  under  an  actual  exami- 
nation, a  sufficient  degree  of  competency  for 
the  exercise^  of  their  respective  duties.  In 
tiie  law,  it  is  only  nominally  requisite,  the 
clerk  being  seldom  or  never  subjected  to  it. 
Surely,  where  the  property  and  interests  of  the 
community  so  materially  depend,  as  they  do, 
upon  the  great  body  of  attornevs,  who  may  in 
fact  be  called  the  immediate  administrators  of 
the  law  to  the  people,  so  far  as  respects  pro- 
perty, no  one  ought  to  be  admitted  to  prac- 
tice- who  does  not  shew  his  qualification,  not 
merely  bv  a  formal  compliance  with  the  requi- 
sites of  the  statute,  but  by  actual  legal  attain- 
ments. It  is  true  that  an  attorney  is  responsi- 
ble for  want  of  skill  in  his  profession,  whereby 
a  damage  ensues  to  his  client;  but  what  redress 
is  that,  where  perhaps  the  attorney  is  not  of 
sufficient  substance  to  answer  it  ?  ii^o  an 
apothecary  is  also  liable  for  unskilfulness ;  but 
that  consideration  does  not  preclude  the  ne- 
cessity of  an  examination,  the  passing  of  which 
is  a  sine  rjud  nsn  to  his  admission  to  prac- 


tice.  It  is  too  much  to  expect  that  Judges^ 
who  have  already  enough  to  do,  should,  as  for- 
merly, when  their  labours  were  not  so  great, 
personally  examine  clerks  tendering  them- 
selves for  admission ;  but  in  fact,  the  Judges 
are  hardly  proper  persons  for  the  office ;  be- 
cause from  the  immense  disparity  of  station  be- 
tween them  and  the  clerks,  the  latter  would,  ge- 
nerally labour  under  so  much  embarrassment 
during  the  examination,  as  to  be  incapacitated 
from  acquitting  themselves  equal  to  their  actual 
abilities :  but  that  is  no  reason  why  such  ex- 
amination should  not  take  place  berore  proper 
Cersons  deputed  for  that  purpose,  who  might 
e  remunerated  by  a  stated  fee  on  the  admis- 
sion of  each  clerk.  It  wotdd  tend  more  to  the 
respectability  of  the  lK)dy  of  attorneys,  than  a 
thousand  different  books  of  advice  to  clerks^ 
by  the  most  able  authors  that  the  profession 
of  the  law  can  produce.  The  absolute  necesa- 
ty  of  applying,  and  the  disgrace  of  not  passing 
the  examination,  would  be  too  evident  to  every 
clerk,  to  need  any  other  spur,  and  then 
the  books  of  advice  would  be  acceptable,  in- 
stead of  being,  as  now,  in  a  great  measure  on* 
heeded." 

The  work  has  been  carefully  edited  faj 
Mr.  Greaves,  who  has  added  several  valu- 
able suggestions  and  matters  of  useful  in- 
formation, which  have  arisen  since  the  pab« 
lication  of  the  original  work. 


NEW  BILLS  IN  PARLIAMENT. 


TRANSFER  OF  PROPBRTT  BT  D8KD. 

This  bill  is  intituled,  "An  Act  to  simplify  the 
Transfer  of  Property." 

1.  Meaning  of  words  defined:  "Land:** 
"Freehold:"  "Conveyance:"  "Person:" 
"  Number  and  Gender." 

2.  That  every  person  may  convey  by  any 
deed,  without  livery  of  seisin,  or  enrolment, 
or  a  prior  lease,  all  such  freehold  land  as 
he  might  before  the  passing  of  this  act  have 
ponvcyed  by  lease  and  release;  and  c^wry 
such  convevance  shall  take  effect  as  if  it  had 
been  made  bv  lease  and  release. 

3.  That  where,  by  anv  deed  which  shall 
take  effect  as  a  bar^in  and  sale  or  covenant  to 
staud  seised,  freehold  land  shall  be  conveyed 
to  any  person,  or  to  any  person  and  his  heirs, 
to  anv  uses,  such  deed  shall  have  the  same  ef- 
fect in  passing  the  legal  seinn,  and  in  other 
resp<fcts,  as  if  the  same  had  been  a  lease  and 
release  or  grant. 

4.  That  where,  by  any  deed  which  shall 
take  effect  as  an  appointment  in  exercise  of  a 
power,  freehold  land  shall  be  appointed  to  any 
person,  or  to  any  person  and  his  heirs,  to  any 
uses,  such  deed,  unless  a  contrary  intention 
shall  appear  by  it,  shall  be  construed  and  shall 
take  eflect  as  if  the  words  relating  to  sudi 
Hrst- mentioned  person,  or  to  him  and  his 
heirs,  had  been  omitted,  and  the  appointment 
had  been  made  at  once  to  the  uses  therein  ex- 
pressed. 
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5.  That  so  partition  or  exchange  or  assisrn- 
ment  of  aoy  freehold  or  leasehold  land  shall 
be  valid  unless  the  same  shall  be  made  by 
deed. 

6.  That  no  lease  in  writing  of  any  freehold, 
copyhold,  or  leasehold  land,  or  surrender  in 
writing  of  any  freehold  or  leasehold  land,  shall 
be  yaiid  unless  the  same  shall  be  made  by 
deed,  but  any  agreement  in  writing  to  let  or 
to  surrendcn-  any  such  land  shall  be  valid  and 
take  effect  as  an  agreement  to  exeeute  a  lease 
or  surrender,  and  the  person,  who  shall  be  in 
the  possession  of  the  land  in  pursuance  of  any 
agreement  to  let,  may  from  payment  of  rent  or 
other  circumstances  be  construed  to  be  a  ten- 
ant from  year  to  year. 

7.  That  any  person  may  convey  or  assign  by 
anydeedany  such  contingent  or  executory  inter- 
est, right  of  entry  for  condition  broken,  or 
other  future  estate  as  he  shall  be  entitled  to  in 
any  freehold  or  copyhold  or  leasehold  land,  or 
pNersonal  property,  or  any  part  of  such  interest, 
right,  or  estate  respectively,  whether  he  may 
or  may  not  be  ascertained  as  the  person  or 
one  of  the  persons  in  whom  the  same  may  be- 
come Tested,  and  whether  he  'may  be  entitled 
thereto  under  the  instrument  by  which  the 
same  was  created,  or  under  any  disposition 
thereof  by  deed  or  will ;  and  every  person  to 
whom  any  such  interest,  right,  or  estate  shall 
be  conveyed  or  assigned  shall  be  entitled  to 
the  same  interest,  right,  or  estate,  or  such  part 
thereof  as  shall  be  conveyed  or  assigned  to 
him,  and  the  same  action,  suit,  and  remedy 
for  the  same,  as  the  person  originally  entitled 
thereto,  his  heirs,  executors,  or  administrators, 
would  have  been  entitled  to  if  no  conveyance, 
assignment,  or  other  disposition  thereof  had 
been  made ;  provided  that  no  person  shall  be 
empowered  by  this  act  to  dispose  of  any  ex- 
pectancy which  he  may  have  as  heir,  or  heir  of 
the  body  inheritable  to  any  freehold  or  copy- 
hold land,  or  as  next  of  kin,  under  the  statutes 
for  the  distribution  of  the  estates  of  intestates 
of  a  person  who  shall  survive  him  to  any 
lea8eht)l(i  land  or  personal  property,  nor  to  any 
estate,  right,  or  interest  to  which  he  may  be- 
come entitled,  under  any  deed  which  shall 
not  be  executed,  or  unaer  the  will  of  any 
person  who  shall  survive  him,  and  no  deed 
shall  by  force  of  this  act  bar  or  enlarge  any 
estate  tail. 

8.  That  no  deed  shall  be  valid  unless  the 
aame  shall  be  signed  as  well  as  sealed  (except 
'when  made  by  a  corporation)  ;  and  no  deed 
aball  be  valid  unless  its  execution  shall  be 
attested  by  one  or  more  witness  or  witnesses, 
but  no  form  of  attestation  shall  be  necessary. 

9.  That  no  appointment  made  by  deed  or 
writing  (otherwise  than  by  will)  in  exercise  of 
a  power  shall  be  valid  unless  the  same  shall 
be  executed  as  a  deed  is  required  by  this  act 
to  be  executed ;  but  no  order  or  direction  by 
a  married  woman  to  pay  any  money  to  which 
she  may  be  entitled  for  her  separate  use,  or 
any  part  of  the  income  to  which  she  may  be 
entitled  for  her  separate  use  of  land  of  any 
tenure,  or  of  personal  property,  shall  be  deem- 
ed to  be  an  appointment  within  the  mesiaing 
of  this  act. 


10.  That  every  deed  executed  as  by  this 
act  is  refpiired  shall  be  a  valid  execution  of  a 
power  of  appointment  by  deed  or  writing 
(othenvi»e  than  by  will),  notwithstanding  it 
may  have  been  expressly  required  that  such 
power  should  be  executed  by  a  deed  or  writ- 
ing with  some  additional  or  other  form  of  exe- 
curion  or  solemnity. 

1 1 .  That  any  person  may  convey  or  assign 
freehold  or  leasehold  land  or  personal  property 
to  himself  or  herself,  or  to  his  wife  or  her 
husband  ;  and  such  conveyance  or  assignment 
shall  take  e^ect  as  if  the  same  had  l>een  made 
by  a  trustee  after  a  conveyance  or  assignment 
01  such  land  or  personal  property  had  been 
made  to  him  for  that  purpose  by  such  per- 
son. 

12.  That  neither  the  word  "  Grant"  nor  the 
word  "  Exchange"  in  any  deed  shall  have  tlie 
effect  of  creating  any  warranty  or  right  of  re- 
entry, nor  shall  either  of  such  words  have  the 
effect  of  creating  any  covenant  by  implication, 
except  in  cases  where  by  any  act  of  Parlia- 
ment it  is  or  shall  he  declared  that  the  word 
"Grant"  shall  imply  any  covenants  for  the 
title. 

13.  That  no  conveyance  shall  be  voidalde 
only  when  made  by  feoffment  or  other  assur- 
ance where  the  same  would  be  absolutely  void 
if  made  by  release  or  grant;  and  that  no 
assurance  shall  create  any  estate  by  wrong,  or 
have  any  other  effect  than  the  same  ivould  have 
if  it  were  to  take  effect  as  a  release,  surrender, 
grant,  lease,  bargain,  and  sale,  or  covenant  to 
stand  seieed  (as  the  case  may  be). 

14.  That  when  the  estate  immediately  pre- 
ceding a  contingent  remainder  and  the  next 
vested  remainder  or  reversion  shall  by  sur- 
render, conveyance,  descent,  or  otherwise 
become  vested  in  the  same  person,  such  union 
shall  not  destroy  or  defeat  the  contingent  re- 
mainder, but  the  same  shall  take  effect  in 
possession  at  tlie  time  at  which  the  preceding 
estate  would  have  determined,  as  if  there  had 
been  no  such  union. 

15.  That  any  two  or  more  persons  possessed 
of  or  entitled  to  any  leasehold  land  or  personal 
property  as  tenants  in  common  may  by  deed 
declare  that  they  will  be  joint  tenants  thereof, 
and  thereupon  they  shall  be  possessed  thereof 
or  entitled  thereto  as  joint  tenants,  as  if  the 
same  had  been  assigned  to  them  as  joint 
tenants. 

16.  That  when  any  mortgfU[ee  of  freehold 
or  copyhold  land  has  or  shan  have  departed 
this  life,  and  his  executor  or  administrator  is 
or  shall  be  entitled  to  the  money  secured  bv 
the  mortga«;e,  and  the  legal  estate  in  such 
land  is  or  shall  be  vested  in  the  heir  or  derisee 
of  such  mortgagee,  or  the  heir,  devisee,  or 
other  assign  of  such  heir  or  devisee,  and  pos- 
session or  the  land  shall  not  have  been  taken 
by  virtue  of  the  mortgage,  such  executor  or 
administrator  shall  have  power,  upon  pavment 
of  the  principal  money  and  interest  due  to 
him  on  the  said  mortgage  to  convey  by  deed 
or  surrender  (as  the  case  may  require)  the 
legal  estate  which  became  vested  in  such  heir 
or  devisee ;  and  such  conveyance  shall  be  as 
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efl'ectual  as  if  the  same  had  been  made  by  any 
•uch  heir  or  devisee,  his  heirs  or  assigns. 

17.  That  the  receipt  in  writing  of  any  per- 
son to  whom  an^  money  shall  be  payable  upon 
any  express  or  implied  trusts  shall  effectually 
discharge  the  person  paying  the  same  from 
seeing  to  the  application  or  being  answerable 
for  the  misapplication  thereof. 

18.  That  it  shall  not  be  necessary  in  any 
case  to  have  a  deed  indented ;  and  that  a  deea 
not  indented  shall  have  the  same  effect  as  if 
the  same  had  been  an  indenture,  but  so  as  not 
to  deorive  any  person,  not  being  a  party  to 
such  aeed,  of  any  action,  suit,  or  remedy  to 
which  he  would  have  been  entitled  if  this  act 
had  not  been  made. 

19.  That  no  disclaimer  of  any  land  shall  be 
▼alid  unless  the  same  be  made  by  deed,  or  by 
matter  of  record,  or  by  an  answer  to  a  bill,  or 
other  proceeding  in  a  Court  of  Equity, 

20.  That  any  married  woman  may  disclum 
any  land  by  any  deed  made  and  acknowledged 
by  her  in  tne  same  manner  as  a  deed  by  which 
she  might  dibpose  of  such  land  is  required  to 
be  made  an<l  acknowledged. 

21.  That  where  the  reversion  of  any  land, 
subject  to  a  lease,  shall  be  merged  in  any 
remainder  or  other  reversion  or  future  estate, 
the  person  entitled  to  the  estate  into  which 
such  reversion  shall  hav«  merged,  his  heirs, 
executors,  administrators,  successors,  and  as- 
signs, shall  have  and  enjoy  the  like  advan- 
tages against  the  lessee,  his  executors,  admi- 
nistrators, and  assigns,  by  entry,  for  nonpay- 
ment of  the  rent^  or  for  doing  of  waste  or 
other  forfeiture,  and  also  shall  have  and  enjoy 
ttll  and  every  such  like  and  the  same  advan- 
tage, benefit,  and  remedy,  by  action  only,  for 
not  performing  of  other  conditions,  covenants, 
or  agreements  contained  and  expressed  in  the 
indenture  of  his  lease,  demise,  or  grant,  against 
the  lessee  and  farmer  and  grantee,  his  execu- 
tors, administrators,  and  assigns,  as  the  person 
who  would  for  the  time  being  have  been  en- 
titled to  the  reversion  which  shall  have  merged 
would  or  might  have  had  and  enjoyed  if  such 
reversion  had  not  been  merged. 

22.  That  any  rent- charge  may  be  appor- 
tioned; and  that  the  release  of  any  portion  of 
a  rent-charge  or  other  rent  shall  not  be  a  dis- 
charge of  the  whole  of  such  rent,  but  the  re- 
sidue of  such  rent  shall  be  recoverable  in  the 
same  manner  as  the  entire  rent  might  have 
been  recovered  if  such  release  had  not  been 
made. 

23.  That  the  release  from  a  rent  of  any  part 
of  the  land  out  of  which  it  shall  be  payaiile, 
shall  not  be  a  discharge  of  the  residue  of  such 
land,  but  the  rent  shall  be  recoverable  out  of 
such  residue,  or  any  part  thereof,  in  the  same 
manner  as  it  might  have  been  recovered  there- 
out if  such  release  had  not  been  made ;  pro- 
vided that  the  owner  of  such  residue  of  the 
land  or  any  part  thereof  shall  be  entitled  to 
such  contribution  (if  any)  from  the  owner  of 
the  land  released  as  he  would  have  been.en- 
titled  to  if  no  such  release  had  been  made.       . 

24.  That  a  condition  or  covenant  not  to  assign 
or  underlet,  or  do  any  other  act  wHhout  licence. 


shall  not  be  wholly  released  or  determined  br 
a  licence  to  do  one  sdch  act,  but  every  such 
licence  or  consent  shall  be  a  waiver  or  release 
of  the  condition  or  covenant  so  far  only  as 
respects  any  act  done  according  to  the  terms 
expressed  in  such  licence  or  consent,  and  any 
act  done  contrary  to  the  condition  or  cove- 
nant, other  than  such  act  as  shall  have  been 
permitted  by  any  such  licence  or  consent, 
shall  be  deemed  a  breach  of  the  condition  or 
covenant ;  and  where  a  bankrupt  or  insolvent 
debtor,  or  a  defendant  in  anv  suit  against 
whom  execntion  shall  be  issued,  shall  be  the 
owner  of  land  granted  by  any  lease  which 
shall  contain  a  condition  or  covenant  against 
assigning  or  underletting  the  same  by  the 
leasee  or  his  assigns  without  licence,  the  assign- 
ment of  sQch  land  by  the  assignee  of  such 
bankrupt  or  insolvent  debtor,  or  hy  the  sheriff 
under  sui*h  execution,  shall  not  (unless  ex- 
pressly mentioned  in  such  condition  or  cove- 
nant) be  deemed  a  breach  *of  such  condition 
or  covenant,  but  such  condition  or  covenant 
shall  continue  in  force  with  respect  to  any 
subsequent  assignment  or  underlease  which 
shall  be  made  contrary  thereto. 

25.  Act  to  commence  from  dlst.  Dec.  1836. 

26.  Act  not  to  extend  to  Scotland. 


REPEAL  OF  ATTORNEYS'  CERTIFI- 
GATE  DUTY. 


Thk  following  are  the  groanda  stated  in 
one  of  the  Petitions  firom  Scotland,  for  the 
repeal  of  the  Annual  Duty  on  Attorneys* 
Certificates : 

1 .  It  is  a  poll  tax,  pressing  heavily  on  a 
small  body  of  the  community. 

2.  It  presses  unequally  on  the  members 
of  the  profession,  making  no  distinction 
between  the  rich  and  the  poor,  nor  between 
those  having  little  and  those  having  an  ex- 
tensive practice. 

3.  It  is  indirectly  a  tax  on  the  adminis- 
tration of  justice,  inasmuch  as  the  fees 
charged  to  litigants  before  the  courts  of 
law  must  be  higher  on  this  account. 

4.  The  members  of  the  legal  profession 
are  otherwise  taxed  for  heavy  stamp  duties 
on  their  admission  as  notaries  public,  proc* 
tors,  &c. 

5.  The  aggregate  revenue  derived  from 
this  tax  is  of  comparatively  small  amount. 

6.  The  heavy  penalties  and  disabilities 
enacted  to  enforce  payment  annually  within 
a  limited  period,  are  felt  to  be  grievous  and 
dangerous. 

[There  does  not  q>pear  to  be  any  thing 
new  in  this  statement  of  the  objections  to 
the  tax ;  but  we  give  it,  in  order  that  the 
subject  may  be  kept  alive.] 
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PRACTICAL  POINTS   OF  GENERAL 
INTEREST. 


RIGHTS  OF  LODOBRa. 

In  the  following  case  sevend  points  are 
odyerted  to»  of  frequent  practicid  import- 
ance: 

Case.  The  declaration  stated  that  the 
plaintiff  vras  possessed  of  four  rooms  in  a 
dwelling-house,  situate  in  Leicester  Street, 
Leicester  Square,  by  reason  whereof  he  ought 
to  have  for  himself,  his  family,  friends  and 
acquaintance,  and  customers,  tree  access  into 
ana  out  of  the  said  rooms,  up  and  down  the 
stairs  and  staircase  leading  to  the  said  rooms, 
and  the  benefit  of  a  skvlight,  which  before 
then  had  lighted  the  said  stairs  and  staircase, 
and  of  a  water  closet  situate  on  the  first  floor 
of  the  said  dwelling-house,  and  of  the  knocker 
affixed  at  the  street  door  of  the  said  dwelling- 
house,  and  of  a  bell  at  the  side  of  the  said 
dwelling  house ;  vet  that  the  defendant  wrong- 
fully bedaubed  tne  banisters  of  the  staircase 
with  filthy  and  adhesive  matter,  blocked  up 
the  skylight,  removed  the  water  closet,  took 
the  knocker  from  the  street  door,  and  cut  the 
wire  from  the  street  bell ;  by  means  whereof 
fT.  J,  and  F.  N,,  who  lodged  in  two  of  the 
rooms,  refused  to  continue  to  do  so,  and  cer- 
tain customers  of  the  plaintiff  (naminir  them) 
ceased  from  dealing  with  the  plaintiff.  Plea, 
as  to  the  blocking  op  of  the  skvlight  and  re- 
moval of  the  water  closet  and  knocker,  that 
the  plaintiff  at  the  several  times  when,  &c. 
ought  not  to  have  the  benefit  of  the  skylight, 
nor  of  the  water  closet,  nor  of  the  knocker, 
in  manner  and  form  as  in  the  declaration  is 
alleged  (concluding  to  the  country) ;  and  as 
to  the  residue  of  the  supposed  grievances — 
Not  guilty.  It  appeared  from  the  evidence  of 
a  witness,  who  accompanied  the  plaintiff's 
wife  to  the  house  of  the  defendant,  that  the 
latter  let  the  plaintiff's  wife  two  rooms  on  the 
first  floor  of  this  house  and  two  room^  on  the 
second  floor,  and  pointed  out  a  water  closet 
on  the  first  floor  as  the  one  to  be  used  with  the 
lodgings.  The  lodgings  were  to  be  taken  for 
a  year  from  Midsummer,  1832,  at  a  rent  of 
28/. 

MameU  for  the  plaintiff.— At  the  time  of 
taking  the  lodgings,  was  any  thing  said  about 
the  skylight?  Lord  Ahinrer,  C.  B.— I  think 
the  skylight  speaks  for  itself.  The  defendant's 
counsel  will  have  to  contend  that  his  client 
lets  lodgings,  but  that  the  lodgers  are  neither 
to  have  the  use  of  either  the  knocker  or  the 
door  bell,  nor  the  benefit  of  the  skylight  to 
enable  them  to  see  their  wav  up  and  down 
stairs.  Evidence  was  given  that  the  skylight 
was  darkened,  the  handrail  of  the  staircase 
tarred,  and  the  knocker  taken  off  the  outer 
door,  and  that  the  bell  wire  of  the  door  bell  on 
several  occasions  was  cut.  Bompag,  Serjt., 
proposed  to  go  into  evidence  of  the  demeanor 
of  the  defendant.  Lord  /^dinger,  C.  B. — Vou 
may  give  evidence  of  the  general  demeanor  of 
a  party,  to  shew  that  he  was  actuated  by 


malice,  and  thus  lead  to  an  inference  that  the 
defendant  committed  the  act  compUuned  of  in 
any  case  where  it  is  doubtful  who  was  the  per- 
son who  did  the  act ;  but  here,  as  the  defen* 
dant  has  admitted  that  he  did  the  acts  com- 
plained of,  I  think  you  cannot  go  into  that 
sort  of  evidence.  Petersfforff,  for  the  defen- 
dant, proposed  to  shew  that  the  water  closet 
had  been  rendered  useless  before  it  was  re- 
moved. Lord  Minger,  C.  B. — ^You,  by  your 
plea,  deny  that  the  plaintiff  had  the  use  of  it. 
Peiersdorjf.^We  mean  to  say  that  we  re- 
moved it  tiecause  it  was  spoiled.  Lord  Min- 
ger,  C.  B. — You  have  not  pleaded  that.  Peters^ 
</i^— There  is  no  evidence  that  the  plaintiff 
had  any  right  to  the  use  of  the  knocker;  but 
he,  in  his  declaration,  states  that  he  had  a 
positive  right  to  the  use  of  it.  Lord  Minffer, 
C.  B. — ^There  would  be  a  positive  right  for 
him  to  use  it,  unless  it  were  expressly  ex- 
cepted. If  I  had  gone  to  the  house  to  call  on 
the  plaintifl,  and  had  used  the  knocker  when 
there  was  a  bell,  should  1  be  liable  to  an  ac- 
tion }  If  the  knocker  had  been  on  a  separate 
duor,  it  might  be  different!  but,  as  it  was  not 
so,  the  plaintiff  had  a  clear  right  to  the  use  of 
it,  unless  it  wus  excepted  from  the  contract. 

Evidence  was  ^ven  on  the  part  of  the  de- 
fendant, to  shew  that  at  the  time  of  the  taking 
of  the  lodgings,  the  skylight  was  not  glazeo, 
but  was  an  iq>erture  covered  by  a  trap  door,  ' 
which  was  sometimes  open  and  sometimes 
closed,  and  that  the  aperture  had  been  glazed 
after  the  plaintiff  became  the  occupier  of  the 
lodgings. 

Lord  Jbhfcer,  C.  B.  (in  summing  up.) — ^Tlie 
defendant,  iu  this  case,  has  pleaded  that  he  is 
not  guilty  of  cutting  the  bell  wire,  nor  of 
tarring  the  hand  rail ;  and  he  also  has  pleaded 
that  the  plaintiff  had  no  right  to  the  use  either 
of  the  water  closet,  the  skylight,  or  the 
knocker.  With  respect  to  tne  water  closet, 
the  lodgers  had  a  clear  right  to  use  that,  and 
they  would  have  had  a  right  to  use  it  if  noth- 
ing had  been  said  at  the  time  of  the  taking  of 
the  lodgings,  as  it  is  a  thine  the  use  of  which 
is  incident  to  a  lodging.  It  is  said,  that  at 
first  the  skylight  of  the  stairs  was  not  glazed; 
still  it  was  not  the  less  a  skylight,  because 
there  was  no  glass  in  it.  It  appears,  that  after- 
wards the  defendant  had  it  glazed  ;  and  surely, 
when  that  was  so,  the  lodgers  had  a  right  to 
the  use  of  it.  With  respect  to  the  knocker, 
there  might  have  been  an  arrangement  made, 
that  the  lodgers  should  have  a  separate  bell, 
and  not  use  the  knocker ;  but  in  the  present 
case,  as  there  was  no  stipulation  on  the  subject, 
I  am  clearly  of  opinion  that  the  lodger  had 
indiscriminately  a  right  to  the  use  of  the 
knocker  as  well  as  a  right  to  the  use  of  the 
bell.  I  am  aware  that  at  some  houses  servants 
ring  the  bell,  and  persons  of  superior  rank 
knock  at  the  door ;  and  though  it  a  footman 
came  on  his  own  account  to  your  house  you 
might  think  it  not  quite  correct  that  he  should 
knock  with  a  double  rap  at  your  door ;  yet 
if  he  did  so,  I  do  not  think  that  he  would  be 
guilty  of  a  trespass,  and  be  liable  to  have 
an  action  brought  aganist  him.  The  intention 
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of  the  defendant  evidently  was  to  drive  the 
plaintiff  from  the  lodj^gs;  and  if  the  de- 
fendant had  pleaded  the  i^eneral  issue  only, 
and  had  merely  proposed  to  mitigate  the  da- 
mages, 1  think  that  he  might  have  gone  into 
evidence  to  shew  that  the  plaintiff  and  his 
family  were  bad  lodgers,  and  that  he  did  this 
to  get  rid  of  them ;  and  that  circumstance 
might  have  gone  to  the  amount  of  damages, 
and  to  the  amount  of  damages  only.  But  on 
this  record  the  questions  are  these — whether 
the  plaintiff  had  a  right  to  the  use  of  the  water 
closet,  the  skylight,  and  the  knocker,  and  whe- 
ther the  defendant  tarred  the  handrail  and  cut 
the  bell  vrire. 

Verdict  for  the  plaintiff. — ^Damages  50/. 

Bompai,  Seijt.,  and  Mamel,  for  the  plaintiff. 

Peieridorff,  for  the  defendant. 

Underwood  v.  Burrows,  7  C.  &  P.  26. 


EXAMINATION  OF  ATTORNEYS. 


Ik  answer  to  some  inquiries,  we  beg  to 
state  that  the  Chapters  in  the  Articled 
Clerks*  Manual  on  Equity  and  Special 
Pleading,  contain  all  that  will  probably  be 
necessary  to  enable  the  Student  to  pass  his 
Examination  on  those  subjects;  and  the 
Chapters  on  Conveyancing  and  Common 
Law,  refer  to  a  short  course  of  Reading  to- 
wards the  attainment  of  the  same  object. 
In  the  course  of  another  fortnight  the  Ex- 
aminers will  no  doubt  be  appointed,  and  the 
Flan  of  Proceeding  submitted  to  the  Judges 
as  soon  as  possible. 

We  add  some  more  Letters  on  the  sub- 
ject, though  we  think  enough  has  been 
already  published  for  any  useful  purpose. 
However^  the  anxiety  of  a  large  part  of 
our  readers  is  naturally  excited,  and  we  are 
reluctant  to  decline  admitting  any  commu- 
nications that  are  calculated  to  afford  satis- 
faction. At  present,  we  can  find  room 
only  for  the  following : — 

To  the  Editor  of  the  Legal  Ob»erver. 

Sir, 

Much  has  been  said,  and  by  many,  upon 
the  subject  of  the  future  Examination  of  At- 
torneys, prior  to  their  being  admitted  to  prac- 
tise in  the  Courts  at  Westminster ;  and  which 
(although  only  an  old  rule  revived,  founded  on 
the  statute  of  2  G.  2,  c.  23,  s.  2,)  has  become 
the  common  theme  of  discourse  among  the 
younger  scions  of  the  profession,  as  to  the 
ordeal  which  they  hereafter  will  liave  to  un- 
dergo. 

Now,  for  my  own  part,  I  cannot  conceive 


what  fear  in  the  least  ought  to  possess  the  dr- 
ligent  student,  the  plan  really  being  for  his 
benefit.  The  legislature  never  intended,  at 
the  original  institution  of  the  examination, 
that  a  student  should  be  oppressed  by  a  rigor- 
ous one ;  but  only,  from  his  general  fitness  and 
capacity,  that  he  should,  by  his  manifest  abi- 
lity, get  clients,  as  also,  by  his  good  conduct 
and  upright  intention,  keep  them.  The  fear 
can  only  emanate  from  those  who  have  not 
that  ability  and  intention,  or  have  been  edu- 
cated in  the  paltry  practices  of  meanness  and 
chicanery.  The  profession  (as  every  respecta. 
ble  practitioner  is  aware  of)  abounds  with  men 
of  the  lowest  grade,  who  have  crept  into  it 
perhaps  upon  the  basest  fraud,  and  who  usually 
take  up  their  Quarters  in  places  which  afford 
a  refuge  for  tneir  iniquity.  Those  men  are 
not  acquainted  with  the  theory  of  law,  nor  are 
they  possessed  of  the  least  knowledge  of  our 
valuable  institutes :  no ;  their  whole  learning 
consists  in  the  artful  points  of  practice ;  and 
were  they  asked  the  most  simple  question  of 
real  law,  no  doubt  but  that  the  answer  would 
be,  "  non  sum  informatu*,*' 

But  the  time  has  arrived  when  the  judges 
have  thought  it  necessary  to  revive  that  valu- 
able rule  of  examination,  not  only  for  the 
purpose  of  causing  exertion  in  present  stu- 
dents, who  will  become  attorneys  themselves 
in  future,  but  also  to  prevent  the  roid-prac^ces 
which  have  thus  gained  ground  in  the  profes- 
sion, by  the  admission  of  unquali6ed  persons ; 
so  that  none  will  be  admitted  without  that 
proper  credential,  a  certificate  of  qualification. 
A  clerk  myself,  and  one  who  must  hereafter 
come  under  that  same  examination,  lam  more 
delighted  than  otherwise  at  the  proposal ;  and 
no  doubt  a  short  time  will  convince  all,  that 
it  will  not  be  so  rigid  as  at  present  expected ; 
not  but  that  it  behoves  the  student  to  use 
diligence  <o  acquire  a  knowledge  of  his  pro- 
fession in  all  respects,  and  be  capable  then  of 
undertaking  the  responsibility  of^it  upon  his 
being  admitted,  should  he  be  so  inclined,  in- 
stead of  having  further  to  qualify  himself  with 
a  six  or  twelve  months'  probation  in  the 
chambers  of  a  barrister  or  special  pleader ; 
although  that  addition  must  be  fairly  admitted 
as  a  benefit  even  to  the  wisest. 

The  examination,  I  should  apprehend,  will 
be  upon  the  theory  of  the  common  law ;  and 
no  doubt  Coke  and  Blackstone  will  be  the 
basis  of  it ;  at  least,  I  should  say,  such  parts  as 
are  not  become  obsolete  i  and  such  general 
statutes  as  may  have  made  alterations  therein : 
and  perhaps  questions  upon  the  laws  of  real 
property,  evidence,  and  nisi  prius,  coupled 
with  something  upon  general  learning  and 
literature ;  and  which  I  submit  would  be  bet- 
ter than  an  examination  in  any  one  branch, 
from  the  variety  of  Questions  an  attorney 
is  subjected  to  from  Lis  clients:  but  Uie 
whole  arrangement  of  the  examination,  as 
also  the  examiners  themselves,  will  be  under 
the  guidance  and  direction  of  the  Judges,  to 
whom  the  matter  must  be  left,  as  they  alone 
are  the  best  acquainted  with  what  ought  to  be 
the  requisite  qualifications  for  an  attorney. 
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Masters  now  inuet  ^ire  time,  and  clerks 
must  studv,  or  they  will  never  become  that 
whicb  it  IS  intended  they  should  be, — ac- 
quainted %v]th  their  profession  ;  and  I  think  it 
would  be  an  excellent  addition  (as  has  been 
said  in  a  former  number  of  your  valuable 
work),  that  every  clerk,  prior  to  his  admission, 
should  produce,  not  only  the  other  necessary 
documents,  but  also  a  certificate  of  his  having 
attended  a  course  of  lectures,  which  the  ex- 
aminers should  consider  as  a  partial  qualifica* 
tion  ;  and  that  thereupon  the  clerk  should  be 
liable  to  a  less  rigid  examination  (if  so  it  may 
be  called)  than  one  who  may  not  so  have  at- 
tended ;  yet,  as  I  before  said,  time  will  make 
manifest  the  true  plan  of  examination. 

I  must  now  leave  the  further  advocacy  of 
the  measure  to  abler  hands ;  and  I  trust  that 
you,  who  so  well  support  the  principle  of  it  in 
your  useful  work,  will  give  the  earliest  pub- 
licity to  any  information  upon  the  subject 
which  you  may  obtain,  not  for  those  alone  who 
roust  necessarily  soon  come  within  its  opera- 
tion, but  to  direct  other  students  in  their 
course.  J.  £. 


who  is  in  every  respect  capable  of  protecting 
the  interests  of  his  client,  because  forsooth 
he  loved  his  professional  studies  more  than  his 
schoolboy  exercises. 

Anti-Tacitus. 


SELECTIONS 
FROM  CORRESPONDENCE. 


Sir, 
I  cannot  conceive  what  diiterenoe  a  classical 
education  can  make  in  the  conduct  of  profes- 
sional men.  That  those  whose  means  have 
enabled  them  to  receive  a  college  education 
may  have  an  intimate  acquaintance  vnih  the 
etiquette  of  superior  station,  I  can  easily  ima- 
gine. "  An  Old  Subscriber's"  notion,  that  it 
should  be  deemed  an  essential  for  a  lawyer  or 

Eractical  attorney,  is  an  idea  that  would  not 
e  preposterous  trom  a  man  who  knows  more 
Latm  than  Law  ;  but  being  unwilling  to  sup- 

r>8e  "  An  Old  Subscriber"  one  of  that  class, 
hope  a  little  reflection  will  alter  his  opinion. 
No  one  can  entertain  a  greater  veneration  and 
regard  for.  a  classical  education  than  I  do ; 
and  the  man  whose  good  fortune,  or  rather 
that  of  his  friends,  has  enabled  him  to  receive 
a  polished  education,  I  always  consider  supe- 
rior to  him  whose  humble  endowments  amount 
to  nothing  more  than  a  knowledge  of  bis  own 
language,  and  a  fair  proportion  of  common 
sense:  but  the  superiority  granted  is  in  a 
limited  degree.  1  will  never  allow  that  a 
knowledge  of  the  Latin  or  Greek  lan^ruage 
gives  the  possessor  a  "  legal"  superionty  to 
the  unembellished  Englismnan;  or  tliat  the 
faculty  of  quotation  irom  Plautus,  signifies 
thorough -bred  honeity^  whatever  it  may  be 
with  mannert.  Doubtless  a  knowledge  of  the 
c4as8ic8  is  prima  facie  evidence  of  a  gentle- 
man ;  but  It  does  not,  in  these  days  of  plain 
common  sense,  carry  the  weight  it  might  for- 
merly have  done. 

To  permit  one  of  the  "  to  be  examined"  to 
plead  his  thorough  acquaintance  with  Virgil, 
or  any  other  ancient  writer,  as  a  reason  why 
bis  intimacy  with  Coke  is  rather  limited,  would 
no  doubt  be  a  boon  to  some  of  those  who  have 
entered  the  profession  of  the  law  without  ex- 
amining their  capacity  and  intellect ;  but  I 
trust  I  shall  never  see  the  day  when  a  judge 
destroys  the  hopes  and  prospects  of  a  man 


DOWBR. 


To  the  Editor  qftke  Legal  Observer. 
Sir, 

y.  N,  N,  asserts,  (p.  402)  that  his  corre- 
spondence does  not  contain  a  single  contra- 
diction. I  shall  merely  refer  to  my  former 
letter  (p.  386)  for  a  proof  to  the  contrary,  and 
confine  myself  at  present  to  the  contradictions 
contained  in  the  letter  in  which  that  assertion 
is  made. 

He  says  "  It  is  quite  evident,  that  the  usual 
limitations,  (except  of  a  joint  estate,)  and 
which  limitations  mean  those  which  were  made 
or  created  prior  to  the  1st  of  January  1834» 
will  not  bar  the  dower  of  widows  married  on  or 
before  that  day^  especially  as  the  14  th  sect, 
saves  the  rights  of  such  widowe, "  He  has 
himself  expressly  stated  in  the  subseauent  part 
of  this  very  letter  (23d  line,)  and  also  in  bis 
former  one  in  p.  350,  (14th  line)  that  the  act 
does  not  extend  to  euch  widows.  Is  this  a  con- 
tradiction ?  If  not,  I  shall  be  glad  to  have  the 
statements  reconciled. 

He  refers  to  liis  additional  information,  in 
p.  386,  (which  is  also  incorrect,  as  I  shall  pre- 
sently shew,)  for  a  proof  thai  the  introduction 
of  the  declaration  under  the  new  act,  in  adtii- 
tion  to  the  old  form  of  limitation,  is  '*  highly 
improper."  For  an  answer  to  this,  I  refer 
him  to  the  latter  part  of  the  letter  of  *'  Ero  ** 
in  p.  402,  and  to  my  former  letter  in  p.  383. 

In  p.  386,  Y,  N,  N.  savs,  that  estates  con- 
▼eyed  to  the  husband  in  tee,  or  by  means  of 
any  uses,  &c.,  may  be  discharged  from  the 
dower  of  the  widow  married  after  the  \st  if 
January  1834,  by  the  new  declaration,  when 
introduced  in  the  same  conveyance,  or  by  the 
husband  absolutely  disposing  of  the  lands  in 
his  lifetime,  or  by  his  will;  and  if  neither  of 
these  shall  have  been  done,  then  the  premises 
can  only  be  released  by  the  widow  herself  $  and 
if  she  refuses,  then,  when  her  husband  shall 
die,  she  will  be  entitled  to  dower.  But  al- 
though the  husband  has  not  absolutely  disposed 
of  the  estates,  either  in  his  lifetime  or  by  his 
will,  and  the  widow  will  not  release  her  dower, 
can  he  not  bar  it  by  inserting  the  new  deelara- 
tion  in  his  willF  (See  the  7th  sec.  of  the  new 
act.)  The  same  answer  will  apply  to  Y.  N, 
N.'s  second  paragraph,  in  p.  336. 

T.T. 

[Here  we  think  this  correspondence  may 
advantageously  close.   £d.] 
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PROFESSIONAL  GRIEVANCES. 


BXFBN8B  AND  DBLAT  OF  LAW  RKP0RT8. 

Mr.  Editor, 

I  beg  leave  to  call  the  attention  of  that  class 
of  the  profeMion  to  which  I  belong,  through 
the  meoium  of  your  friendly  journal,  to  the 
enormous  and  heavy  tax,  (in  addition  to  the 
burthensome  goverment  dutv,)  which  is  im- 
posed upon  us  in  the  shape  or  Law  Reports. 

Tbe  high  price  of  these  indispensable  ap- 
pendages to  the  solicitor's  library,  and  the 
monopoly  thereof  by  certain  individuals,  is 
kept  up  from  the  circumstance,  that  the 
Judges  will  countenance  no  Reports  but  those 
emanating  from  these  learncSl  personages. 
Thb  produces  a  lazy  indifference  on  the  part  of 
the  reporters  to  bringing  out  the  reports  in 
that  quick  succession,  which  the  necessary  in- 
timate acquaintance  on  the  part  of  the  solici- 
tors with  the  very  latest  derisions,  so  imperi- 
ouslv  demands. 

1  nere  is  another  great  evil  attending  the 
mode  of  reporting ;  after  waiting  for  months 
(perhaps)  for  a  part  of  these  reports,  the  part- 
nership in  this  golden  monopoly  between  the 
two  learned  personages  has  ceased ;  a  new 
firm,  or  a  continuing  monopolist,  takes  to  the 
concern ;  but  instead  of  completing  the  unfin- 
ished part,  a  leap  is  taken  to  a  subsequent 
term,  and  the  solicitor  has  to  wait  many  more 
months,  till  it  pleaseth  either  the  retired  gen- 
tleman, or  the  continuing  firm,  to  take  up  the 
thread  of  the  detail,  and  fill  up  the  chasm. 

This  was  the  case  with  regard  to  Bamewall 
and  Adolphus,  while  in  a  state  of  transmutation 
to  Adolpnus  &  Ellis :  Russell  &  Mylne,  after- 
wards Mylne  &  Keene ;  and  I  had  the  other 
day  sent  me  a  first  number  of  Deacon  {soiui,) 
Deacon  and  Chitty  not  having  been. completed. 
My  plan  is  to  send  such  new  production 
back  to  my  bookseller,  and  tell  him  not  to 
proceed  in  his  delivery  till  the  hiatus  has  been 
filled  up. 

The  new  Common  Law  Term  Reports  came 
out  pretty  regularly.  I  have  been  informed, 
(but  I  hope  the  information  is  incorrect,)  that 
the  cheapness  of  these  reports  is  a  *'  reform  " 
that  has  not  been  relished  by  the  bar  generally, 
and  thatthej  have  been  discountenanced  by 
•ome  of  their  higher  brethren  of  the  bench; 
but  I  trust  that  our  present  highly  gifted  and 
enlightened  judges  are  too  liberal  minded  to 
crush  a  system  which  is  a  great  benefit  to  our 
humbler  class  of  the  profession,  and  particu- 
larly needed  at  a  time  when*  after  paying  a 
heavy  tax  to  Government,  the  rubicon  of  a 
strict  examination  is  to  be  interposed  between 
the  student  and  his  admission  ti)  practice. 

Should  my  hopes,  however,  be  unfounded,  I 
think  some  measures  should  be  adopted  for 
obtaining  cheap  and  recognized  reports  of 
cases,  and  that  the  same  should  be  freed  from 
the  shackles  of  a  monopoly  by  the  great  and 
irresponsible  body  now  enjoying  the  exclusive 
right,  and  who  dole  it  out  to  those  from  whom 


they  reap  the  golden  harvest  of  their  easy  la- 
bours, as  if  thev  were  conferring  a  magnificent 
favour,  instead  of  deriring  from   it  a  great 


source  of  emolument. 


Civis. 


USAGES  OF  THE  PROFESSION. 


FLACB  OP  PROOUCIMO  DBS D8. 

SiNCS  the  last  edition  of  Sugden's  Vendon  h 
Purchasers  was  published,  the  case  of  HwigeM 
V.  The  Earl  of  Litchfif^ld,  1  Scott.  449,  has  been 
decided,  where  Tindat,  C.  J.  held,  that  the  plain- 
tiff,  the  purchaser,  was  entitled  to  recover  for 
the  expenses  of  journeys  to  and  from  the 
office  of  the  vendor's  solicitor,  where  the  title 
deeds  were,  for  the  purpose  of  investigating 
the  title. 

Gradus. 


SUPERIOR  COURTS. 


SlolU  Court. 

PRACTICB. — TAXATION   OF  COSTS — SOLICI- 
TORS' AND    CLBRKS'  ATTENDANCES. 

A  petition  iuhitanthtly  stating  itttd  printing' 
09  rt  former  petition,  which  w*rs  ttismhteif, 
and  not  purporting"  to  he  for  tt  rehearing, 
is  informal. 

In  thfi  tamitiom  ^  *f  solicitor's  bill  of  costs, 
a  difference  is  made  Itrtteeen  the  chtrges 
allotted  fur  the  attendances  of  the  salicitor 
and  of  his  clerhs — ^Semble. 

This  was  the  petition  of  one  of  the  parties 
to  the  suit,  and  it  prayed  for  an  order  direct- 
ing the  Master  to  renew  his  taxation  of  the 
petitioner's  solicitor's  bill  of  costs  in  respect 
of  the  suit.  A  petition  with  a  similar  prayer, 
t>nt  differing  somewhat  in  its  statements,  was 
presented  by  the  same  petitioner  to  the  late 
Master  of  the  Rolls,  and  was  dismissed.  The 
present  petition  stated,  that  the  petitioner's 
solicitor  had  acted  for  him  for  several  years, 
and  that  he  furnished  him  with  a  bill  of  costs 
in  October  1834,  amounting  to  811/.,  which 
the  Master,  to  whom  it  was  referred  for  tax- 
ation, reduced  to  755L  The  petitioner  still 
complained  of  several  charges  in  the  bill 
being  excessive,  especially  those  of  attend- 
ances of  the  solicitor's  clerks,  which  were 
charged  as  if  they  were  attendances  by  the 
solicitor  himself. 

Mr.  Kinder tlef  and  Mr.  Bethell  for  the 
petitioner. — ^The  former  petition,  complain- 
ing of  various  particular  items,  was^  dis- 
missed on  grounos  which  were  not.applicabla 
to  this,    lae  taxing  officers  of  all  the  Conrts, 


Superior  Couris :   RolU  Court ;  Exchequer, 


451 


W  wen  of  Law  as  of  Equity,  recognized  a  dif- 
ference between  the  cbar^^es  allowed  for  soli- 
citors' and  clerks'  attendances.  I'Uis  petition 
was  confined  to  these  iiemt  of  char^re. 

Mr.  Pemfifrion  opposed  the  petition.  Com- 
paring it  with  the  former  petition,  he  observed 
that  that  also  complained  of  these  charges. 
He  objected  to  the  hearin^^  of  this  petition  i 
fint,  that  it  was  not  a  peution  of  rehearing 
after  dismissal  of  the  former  petition  $  and, 
secondly,  that  the  petitioner  had  not  piud  the 
costs  or  the  former ;  and,  thirdly,  that  the 
petitioner  had,  by  consent,  agreed  to  pay  the 
amount  of  the  bill  of  costs,  as  taxed. 

Lord  7jftngrfiftle,  M.  R.— It  was  distinctly 
stated  at  the  bar,  in  the  argument  on  the  for- 
jner  petition,  and  not  contradicted,  that  a  rule 
existed  in  the  offices  for  taxation  of  costs,  re- 
cognizing a  difference  between  the  charges  for 
the  attendances  of  solicitors  and  their  clerks. 
It  was  then  urged  on  the  late  Master  of  the 
Rolls,  that  if  he  felt  any  doubt  on  that  point, 
means  should  be  taken  for  ascertaining  the 
fact.  There  was  no  substantial  difference  be- 
tween the  allegations  of  this  and  of  the  for- 
mer petition ;  both  referred  to  the  same  it^mi 
in  the  bill  of  costs.  It  did  not  appear  what 
reason  the  Master  had  for  allowing  the  parti- 
cular  charges  complained  of  before  him,  and 
now  before  this  Cfourt ;  but  the  Master  must 
have  had  some  reason  for  his  allowance  of 
these  charges  in  this  particular  case.  Taking 
into  consideration  the  various  other  objections 
to  this  petition,  and  without  decidmg  the 
point  as  to  the  alleged  difference  between  the 
charges  for  clerks  and  their  principals,  his 
lordship  felt  liimself  bound  to  dismiss  this 
petition,  with  costs. 

DafPMon  y.  Slacken,  at  the  Rolls  Sittings 
after  Hilary  Term. 


Crc^eqtitr  of  fiWKi. 

ARRB8T  OF  DEFENDANT. — TWO  80M8  CLAIM- 
ED.— ^ADDIllON  TO  FIRST  SUM  TO  MAKE 
UP  ARRESTABLE  AMOUNT. —  PLAINTIFF'S 
COSTS. 

1/ a  defendant  thnll  be  arreited  for  a  sum 
exceeding  20/.,  cMmed  on  iiro  biiU,  fur 
ffoodi  supplied,  and  medical  attendance, 
the  first  of  which  did  not  amount  to  20/., 
nnd  it  shall  appear  that  no  reasonalde 
grounds  existed  for  adding  the  second 
amount,  by  which  the  debt  is  increased  to 
more  than  20/.,  the  plaintiff  will  be  de- 
prived of  his  costs. 

This  was  an  appliiAtion  to  deprive  the  plain- 
tiff of  his  costs  mcurred  in  arresting  the  de- 
fendant. It  appeared  that  the  action  was 
brought  by  the  plaintiff,  who  was  alleged  to 
he  a  surgeon  and  apothecary,  against  the  de- 
fendant, for  medicine  supplied  to  her,  and  for 
attendance,  and  a  pair  of  stays  which  she  had 
been  advised  to  wear.  The  plaintiff  first  sent 
in  a  bill  for  medical  attendance,  amounting  to 
17/.  19«.  10c/.;  but  afterwards,  shortly  before 
tha  mryest,  he  sent  another  billp  in  which  he 


charged  2/.  2f .  for  the  stays,  the  amount  of 
the  debt  being  thereby  increased  to  more  than 
20/.  On  the  trial  of  the  cause,  a  witness  was 
called,  who  deposed  that  the  stays  were  too 
small  for  the  defendant,  and  that  she  was, 
therefore,  obliged  to  send  them  back ;  and  it 
was  also  proved,  that  the  plaintiff  was  not  an 
apothecary.  The  jury  returned  a  verdict  for 
the  amount  of  the  first  bill  only.  The  affida- 
vits in  support  of  the  present  application  like- 
wise shewed  that  the  plaintiff  came  to  the  re- 
Kidence  of  the  defendant  with  the  officer,  when 
he  came  to  arrest  her,  and  that  the  latter  in. 
formed  the  defendant,  that  if  she  would  give 
up  a  cold  watch  which  she  had,  the  plaintiff 
would  accept  it  in  satisfaction  of  his  claim. 
This  fact  was  not  now  contradicted,  but  an 
affidavit  was  put  in  in  answer  to  the  rule^  in 
which  it  was  sworn  that  the  stays  originally 
cost  3/.  d#.,  and  that  the  2/.  2s.  were  charged 
only  for  their  use,  the  plaintiff  having,  by 
wearing  them,  rendered  them  perfectly  use- 
less. 

The  Court  said  that  there  appeared  to  be  no 
reasonable^und  for  the  arrest  tor  the  2/.  2jr., 
and,  as  without  that  sum  the  amount  due 
would  not  have  been  arrestable,  the  rule  must 
be  made  absolute. 

Rule  absolute.— 5ii//0ii  v.  Burgess,  H.  T. 
1836.    Excheq. 


RULE  OBTAINED  ON  DEFECTIVE  APPIDAyn*. 
— "CAUSE  SHEWN. — PRODUCTION  OF  FRESH 
AFFIDAVIT. — ^ENLARGEMENT  OF  RULE  TO 
RE-SWEAR  ORIGINAL  AFFIDAVIT,  OR  PROf- 
DUCE  A  FRESH   ONE. 

A  rule  having  been  obtained  on  an  affidavit, 
defective  inform,  a  fresh  affidavit  cannot 
be  produced  on  shewing  cuuse,  although 
no  fresh  matter  is  eantained  therein,  but 
the  rule  may  be  enlarged  to  re-swear  the 
original,  or  to  produce  afresh  affidavit, 
A  rule  nisi  had  been  obtained  on  behalf  of 
the  defendant's  bail,  to  set  aside  the  proceed- 
ings on  the  bail-bond  against  them,  on  pay- 
ment of  costs,  and  upon  the  usual  affidavits 
that  bail  above  had  been  put  in  and  perfected, 
and  that  the  application  was  for  the  mdemnity 
of  the  baU. 

Cause  was  now  shewn ;  and  an  objection  was 
taken  to  the  affidavit  on  which  the  rule  had 
been  moved.  The  affidavit  was  made  by  three 
persons,  but  their  names  were  omitted  in  the 
jurat,  contrary  to  the  Rule  of  Court. 
^  In  answer  to  this  objection,  another  affida^- 
vit  was  produced,  whicn  was  precisely  similar 
to  the  first,  except  as  regarded  i\\t  jurat,  which 
was  amended,  it  was  submitted,  on  the  au- 
thority of  a  case  pointed  out,  that  the  affidavit 
should  be  received,  as  it  contained  no  new 
matter,  but  was  merely  a  copy  of  the  first 
affidavit,  properly  sworn.  The  original  was 
filed,  and  could  not  be  re-sworn  by  the  depo- 
nent, who  was  resident  in  the  country. 

The  Court  said,  that  application  should  have 
been  made  to  re-swear  the  affidavit.  The 
practice  now  was  different  from  what  it  was  im 
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the  CMC  cited.  The  party  shewing  cause 
against  the  rule  was  supplied  with  an  oiiice 
copy  of  the  affidavit  only,  but,  on  his  appear- 
ing, he  was  surprised  with  another  affidavit, 
which  he  had  had  no  opportunity  of  inspect- 
ing. 

It  was  then  applied,  that  time  should  he 
granted  to  re-swear  the  original  affidavit. 

On  the  other  hand,  it  was  contended  that 
time  could  not  be  i^iven.  In  a  case  of  a  simi 
lar  description,  but  where  the  affidavit  was 
wrouglv  entitled,  the  Court  had  refused  to 
allow  tne  affidavit  to  be  re-sworn,  observing, 
that  there  would  be  an  inconsistency  in  having 
an  affidavit  dated  one  day  in  support  of  a  rule 
several  days  old,  and  which  was  supposed  to 
have  been  granted  on  that  affidavit.  The  rule, 
besides,  could  not  he  enlarged,  as  the  same 
objection  would  arise  there  also,  it  being  the 
onginal  rule,  which  was  made  absolute,  or 
discharged. 

The  Court  thought  that  there  would  be  no 
objection  to  enlarge  the  rule,  in  order  that  the 
affidavit  might  be  re-sworn. 

Rule  enlarged. 

Subsequently,  it  was  requested  that  a  fresh 
affidavit  might  be  filed,  which  was  quite  regu- 
lar, the  deponents  living  in  the  country. 

The  Court  granted  the  request. 

Cause  was  eventually  shewn,  and  it  was  de- 
sired that  the  bail-bond  should  stand  as  a  se- 
curity, on  an  affidavit  that  the  plaintiffs  had 
been  prevented  from  gomg  to  trial.  It  ap- 
peared, however,  that  they  had  not  declared 
de  bene  eae ;  and  the  Court  made  the  rule 
absolute,  on  payment  of  costs. 

Rule  absolute. — Gt*offricke  and  Another  v. 
Turleg  and  Others,  JM.  T.  1835.    Excheq. 


ACnOM  FOR  GOODS  SOLD  AND  DBLIVERED.— 
PLEA,  NON-ASSUMPSIT. — EVIDENCE  OF  PAY- 
MENT. —  CAUSE  TRIED  BEFORE  UNDER- 
SHERIFF.  —  MOTION  FOR  NEW  TRIAL.  — 
P08TEA  SUPPOSE  O  TO  BE  IN  COURT. 

Evidence  of  pnyment  cannot  be  f^lven  under 
a  plea  of  non  assumpsit,  in  bur  of  an  ac- 
tion. 
On  moving  for  a  new  trial  the  postea  ii  iup- 
posed  to  be  in  Court,  and  no  affid'tvit  of 
the  pleading t  is  therefore  neceuary.    This 
rule  apples  to  causes  tried  before  the  under- 
sheriff,  as  well  as  those  tried  before  a  Judge 
at  nisi  prius. 
This  was  an  action  for  goods  sold  and  de- 
livered.   The  plea  of  the  defendant  was  non- 
assumpsit,  and  the  cause  was  tried  before  the 
under-sheriff  under  the  Writ  of  Trial  Act,  and 
a  verdict  was  returned  for  the  defendant. 

A  rule  nisi  had  been  obtained  for  setting 
aside  this  verdict,  on  the  ground  that  under 
the  plea  of  non-assumpsit,  in  bar  of  the  action, 
evidence  of  payment  coidd  not  be  g^ven ;  and 
it  was  contended,  that  the  sale  and  delivery  of 
the  goods  being  proved,  the  plea  admitted  that 
somethmg  was  due. 

On  shewing  cause  against  the  rule,  an  ob- 
jection was  taken  that^  as  the  rule  was  only 


drawn  up  on  reading  two  affidavits  and  the 
notes  of  the  under-sheriff,  the  pleadings  did 
not  appear. 

Ihe  Court  said,  that  the  postea  was  always 
supposed  to  be  in  Court  on  moving  for  a  ne^v 
trirtl,  and  it  made  no  difference  whether  the 
cause  was  tried  before  a  Judge  at  nisiprhts^  or 
before  the  under-sheriff.  No  affidavit  of  the 
pleadings  was  therefore  necessary. 

No  answer  being  offered  to  the  ruie»  it  was 
made  absolute. 

Rule  absolute.— ilf<7//^ii  v.  Thomas,  H.  T. 
18^6.    £zcheq. 


POSITIVE  PROOF  OF  DEFENDANT'S  PERMAWBMT 
RESIDENCE  IN  IRELAND.— FOURTEEN  DATS 
NOTICE  OF  TRIAL. 

In  order  to  entitle  a  df/endant  to  fourteen 
days  notice  of  trial,  it  must  be  distinctip 
shettn  that  he  is  permanently  resident  in 
Ireland. 

A  rule  had  been  obtained  for  setting  aside 
the  verdict  in  this  case,  which  had  been  found 
for  the  plaintiff,  and  for  a  new  trial,  on  the 
ground  that  a  proper  notice  of  trial  had  not 
been  given  to  the  defendant. 

Cause  was  now  shewn ;  and  it  appeared  that 
the  rule  had  been  obtained  on  the  ground  that 
the  defendant  was  resident  in  Ireland,  and 
ought  therefore  to  have  had  fourteen  days 
notice  of  trial,  but  he  only  had  eight  days 
notice.  It  was  now  objected  that  the  affidavits 
in  support  of  the  rule  were  not  made  by  the 
defenaant,  or  l)y  his  attorney,  but  by  two  per> 
sons  who  descnbed  themselves  as  the  defen- 
dant's bail.  The  action  was  on  a  bill  of  ex> 
change,  against  the  defendant  as  acceptor;  and 
the  plea  was  that  the  bill  was  not  accepted  by 
the  defendant.  The  proof  of  the  handwriting- 
was  by  the  admission  of  the  defendant's  attor- 
ney. It  also  appeared  that  the  defendant  was 
arrested  in  London,  and  that  he  had  only  four 
days  time  to  plead ;  but  that  was  not  objected 
to ;  and  although  the  defendant's  attorney,  on 
his  receiving  notice  of  trial,  declared  it  was 
not  a  regular  notice,  he  said  nothing  about  the 
defendant's  being  in  Ireland.  It  was  sworn, 
too,  that  the  defendant  was  in  London  for 
several  months,  and  there  was  therefore  rea- 
sonable  ground  for  supposing  that  he  was 
resident  in  town.  Besides,  it  was  not  shewn 
by  the  affidavits  that  his  being  in  Ireland  wus 
not  merely  casual  and  temporary. 

In  support  of  the  rule  it  was  urged,  that  the 
four  days  time  to  pleud  was  perfectly  regular, 
because  the  defendant  was  then  in  London. 
He  had  done  nothing  to  waive  his  right  to  the 
full  notice  of  trial  of  fourteen  days,  and  his 
affidavits  distinctly  stated  that  his  residence 
'*  was  and  had  been  for  some  time  pa»t  in 
Cork."  No  affidavit  could  be  obtained  from 
the  defendant  himself,  as  he  was  still  in  Ire- 
land. 

The  Court  said,  that  there  should  have 
been  an  affidavit,  either  from  the  defendant  or 
from  his  attorney,  shewing  that  his  rt^sidencc 
was  in  Ireland,    lliere  was  now  nothing  to 
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prove  that  he  was  not  there  merely  for  a  tem- 
porary purpose. 

Rule  discharged. — Leneham  v.  Goold,  H.  T. 
1B3G.    Excheq. 


DECLARATION  FILBD. — 9BRVICB  OF  NOTICE  IN 
THE  COUNTRY  ON  THE  SAMB  DAY. — PROOF 
OP  DECLARATION  FILED  BEFORE  NOTICE 
SERVED. — ALLEGED  8ERVJCE  OF  NOTICE  ON 
6^  OF  MONTH. — PROOF  OF  8BBVICF  ON  4^^. 

j4  declaration  being  filed,  and  a  notice  of 
that  fact  being  served  in  the  country  150 
miles  off  on  the  same  datf,  it  regular. 

It  is  necetearyy  under  each  circumttances,  to 
shew  that  the  declaration  teas  ahtolutely 
filed  be/ore  the  service  of  the  notice. 

ji  rule  having  been  obtained  to  set  aside  an 
interlocutory  judgment  because  signed  too 
early,  notice  of  declaration  not  being  served 
until  the  bth  of  the  month,  andju^meni 
being  signed  on  the  13/^,  was  held  to  be 
answered  by  an  affidavit  shewing  that  the 
notice  was  served  on  the  ith. 

A  role  had  been  obtained  for  setting  aside 
an  interlocutory  judgment,  with  costs,  forirre- 
gularity^  on  the  ground  that  it  was  signed  too 
early. 

Cause  was  now  shewri ;  and  it  appeared  that 
la  support  of  the  rule  an  affidavit  had  been 
produced,  by  which  it  was  shewn  that  the  de- 
claration was  filed  on  the  4th  of  the  month ; 
bat  the  defendant,  who  lived  150  miles  from 
London,  did  not  receive  notice  until  the  dth, 
and  judgment  was  signed  on  the  Idth.  An 
affidavit  was  now  produced,  however,  from 
which  it  appeared  that  notice  was  personally 
served  on  the  defendant  on  the  4th.  It  was 
admitted  that  it  could  not  then  be  positively 
known  that  the  declaration  was  filed  by  the 
person  serving  the  notice,  but  it  was  the  com- 
mon pracdce  to  serve  the  notice  under  similar 
circumstances. 

In  support  of  the  rule  it  was  contended, 
that  the  practice  was  an  improper  one.  Be* 
sides,  in  the  present  case,  it  was  not  shewn  at 
what  time  the  declaration  was  filed,  or  at  what 
time  the  notice  was  delivered,  or  whether  the 
notice  was  not  in  fact  served  before  the  de- 
claration was  filed. 

The  Court  said,  that  according  to  the  strict 
rule  the  time  should  have  been  specified.  The 
attention  of  the  plaintifi"  had  not  been  called 
to  that  fact  when  the  rule  was  obtuned ;  and 
the  affidavit  which  had  been  produced  in  sup- 
port of  the  rule  being  contradicted,  the  rule 
must  be  discharged, 

Rule  discharged. — Roohe  v.  Sherwdod,  H.  T. 
1836.    Excbeq. 


CHANCERY   SITTINGS. 


Mttart  t^t  EarlF  dmulUiv. 

At  Lincoln's  Inn. 

Tuesday       April  12/  TJf  Seal-day      Ajjpeal 
'  '^  1.  Motions  and  Motions. 

Wednesday 


Thursday - 

Friday     - 

Saturday  - 
Monday  - 
Tuesday  - 
Wednesday 

Thursday  - 

Friday 
Saturday  - 
Monday   « 
Tuesday  - 
Wednesday 

Thursday - 

Friday 
Saturday  - 
Monday   « 
Tuesday 
Wednesday 

Thursday  • 

Friday 
Saturday  - 

Monday  - 


r      Lunatic     Petitions, 
•    \3<  Cause  Petitions,    and 
L  Bankrupt  Petitions. 

-  14    Ditto. 

At  Westminster. 

25 /Appeal    Motions    and 
L  Motions. 

-  161 

-  18 
,  >-Re.hearingi&Appeals« 


19 

20J 


21 /appeal   Motions 
\        Motions. 


and 


^Re-hearings  &  Appeals^ 


[Appeal    Motibns    and 
Motions. 


May  2  SRe-hearings  &  Appeals. 
"-     4J 

5 /Appeal    Motions    and 
I  Motions. 

-      6\ 

^      J  J  Rehearings  &  Appeals^ 

g/ Appeal    Motions    an^ 
1  Motions. 


Such  days  as  his  Lordship  hears  Appeals  in  tht 
House  of  Lords  are  excepted. 


Mitart  tit  ^iu  €^KntiHax. 

At  Lincoln's  Inn. 

Tuesday  -    April  12  The  Seal  Day  (Motions). 
Wednesday      -    13  1  Petitions. 
Thursday.        -    14  |  Ditto. 


At  Westminster. 


Friday  - 
Saturday  - 
Monday  . 
Tuesday  - 
Wednesday 

lliursday  • 
Friday  - 
Saturday  - 
Monday  - 
Tuesday  - 
Wednesday 

Thursday  - 


15  I  Motions. 

\^  I  Pleas,  Demurrers,  Ex- 
L    ceptions,_Causes,  and 


18 
19 
20 


Further  Directions. 


21  I  Motions. 

22*j 

23    Pleas,  Demurrers,  £x« 

25  s    ceptions.  Causes,  and 

26  I     Further  Directions. 
27J 

28  I  Motions. 
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SiUing$  o/thr  Conrti. 


Friday     . 
Saturclay  • 
Monday  - 
Tuesday  - 
Wednesday 

.    29>                                     ^ 

-  30    Pleas,  Demurrers,  Ex- 
May  2  s    ceptiuns.  Causes,  and 

-  3  1     Further  Directions. 

Thursday. 

5    Motions. 

Friday      . 

r  Fleas,  Demurrers,  Ex- 
6 '       ceptions,  Causes,  and 
Further  Directions. 

Saturday  - 

-      7  1  Short  Causes  and  ditto. 

Monday  - 

-      9  1  Motions. 

COMMON  LAW  SITTINGS. 


Inand^fterEoMier  Ttrm,  1836. 
Before  Term,  at  the  Rolls. 


Tuesday 
Wednesday 

thursday 


Friday     - 

Saturday 
Monday  - 
Tuesday  - 
Wednesday 

Thursday 

Friday  - 
Saturday  - 
Monday  - 
Tuesday  - 
Wednesday 

Thursday 

Friday  - 
Saturday  • 
Monday  - 
Tuesday  - 
Wednesday 
Thursday 

Friday  . 
Saturday  - 

Monday  - 


April  12  I  Motions. 

13  r  Petitions  in  the  Ge. 
\     neral  Paper. 

14rRemainini^  Petitions 
L      and  Motions. 

At  Westminster. 


15 

16 
18 
19 
20 

21 


} 


Motions. 

Pleas,  Demurrers, 
Causes,  Further  Direc- 
tions,  and  Exceptions. 


I  Morions. 
22^ 
23  I       Pleas,    Demurrers, 

25  sCauses,  Further  Direc- 

26  I  tions,  aad  Exceptions. 
27J 

28  I  Motions. 
29 -i 

Pleas,  Demurrers, 
>.Cause8,  Further  Direc 
tions,  and  Exceptions. 


.    30 
May   2 

-  3 

-  4J 

o  I  Motions. 

gr       Pleas,    Demurrers, 
I      y<  Causes,  Further  Direc- 
'  t  tions,  and  Exceptions. 

9  I  Motions. 


After  Term,  at  the  Rolls 
Tuesday 
Wednesday   - 


1  Petitions  (after  swear- 

10  y     ing  in  the  ()olici- 
J     tors). 

11  I  Short  Causes. 


Causes,  Further  Directions,  and  Petitions  by 
Consent,  every  Friday,  at  the  Sitting  of  the 
Court. 


nCitit'if  3itntf). 
In  Term. 


LONDOW. 


May  7 


MIDDLESEX.  | 

Saturday      -  April  16  I 
Wednesday  -  20    Saturday    - 

Friday  .    May  6  | 

j0er  Term. 

UIDDLB8BX.  I  LONDON. 

Tuesday      -    May  10  |  Wednesday     May  11 

The  Court  will  sit  at  eleven  o'clock  in  Term, 
in  Middlesex;  at  twelve  in  London ;  and  in 
both  at  half-past  nine  after  Term. 

Causes  untried  on  the  Lists  for  the  I6th  and 
20th  of  April,  will  be  taken  on  the  I8th, 
19th,  21st,  and  22d. 


€ammon  ^Uni. 
In  Term, 

B1I0DLB8EX.  LONDON. 

Wednesday  -  April  20  I  Friday     -      April  22 
Wednesday    -     -  27  |  Friday     ...  29 

j0er  Term. 

MIDDLESEX.  LONDON. 

Tuesday    .     May  10  |  Wednesday  -  May  11 

The  Court  ynll  sit  at  ten  o'clock  in  the  fore- 
noon  on  each  of  the  days  in  Term,  and  at  half* 
past  nine  precisely  pn  each  of  the  days  after 
Term. 

The  Causes  in  the  List  for  each  of  the  above 
Sitting  Days  in  Term,  if  not  disposed  of  on 
those  Days,  will  be  tried  by  Adjoornment  on 
the  Days  following  each  of  such  Sitting  Days. 

/«  Term. 

MIDDLESEX. 

First  Sittin|(s.        Saturday,  April  23. 
Second  Sittings.    Monday,  May  2. 
The  Court  will  sit  in  Middlesex,  by  Adjourn- 
ment (if  necessary),  on 
Monday,  April  25.     |     Tuesday,  May  3. 

LONDON. 

First  Sittings.        Wednesday,  April  27. 
Second  Sittings.     Thursday,  May  5. 
The  Court  will  sit  in  London,  by  Adjourn- 
ment (if  necessary),  on 
Friday,  May  6. 

4/ter  Term. 

MIDDLESEX.  LONDON. 

Tuesday,  May  10.     ]     Friday,  May  13. 

New  Causes  entered  for  the  Sittiii|n  in 
Easter  Term  will  be  tried  in  Term.  Short 
Remanets  may  be  taken  in  Term  by  consent. 

No  Special  Juries  will  be  taken  in  or  after 
Easter  Term  (the  Revenue  Causes  excepted). 

There  will  be  no  Adjournment  Day  in  Lon- 
don, after  Term,  for  the  entry  of  Causes. 
Sit  at  half-past  nine  o'clock. 


Notes  of  the  Week. 
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NOTES  OF  THE  WEEK. 


LAW  BILLS  IN  PARLIAICBNT. 

Hoiute  of  iUrHtf. 

Second  Reading, 
Law  of  Wills. 
Law  of  Executors. 
Transfer  of  Property. 
Municipal  Corporations  Amendment. 
Court  of  Chancery  (Ireland) . 

In  Committee, 
Ecclesiastical  Courts  Consolidation. 

Bills  to  be  brought  in. 
Court  of  Chancery. 
Abolition  of  Arrest. 

%ouit  of  €ammonst. 
For  Second  Reading, 

Descents  and  Heriots.     i 
Durham  Courts. 

Tithes  Voluntary  Commutation, 
Registration  of  Aliens. 
Stamp  Duties. 
Ecclesiastical  Leases. 

In  Committee, 

E«gistration  of  Voters. 
Titibes  Commutation. 
Manorial  Boundaries. 
Escheats. 

Election  Expenses. 
Marriages  in  England. 
Registration  of  Births,  &c. 
Turnpike  Roads  Consolidation. 
Intimidation  of  Voters. 
Final  Register  of  Voters. 

BUh  to  be  brought  in. 

Bribery  Acts  Consolidation. 
Enfranchisement  of  Copyholds. 
Titles  by  Copy  of  Court  Roll. 
Law  of  libel. 

Offences  against  the  Person. 
Prosecutions  for  Conspiracy. 
Costs  and  Actions  of  Private  Com- 
panies. 
Recovery  of  Tenements. 
Indosure  of  Fields. 
Executions  for  Murder. 


BCCLBSIASTICAL  COURTS'  BILL. 

The  Select  Committee  of  the  House  of 
Lords,  to  whom  the  Petitions  respecting  this 
Bill  were  referred,  together  with  the  Eccle- 
siastical Commisioners' Report  of  1832,  have 
just  made  their  Report,  and  suggest  a  mo- 
dification of  the  Centralization  Plan,  by 
appointing  a  Registrar  or  Surrogate  of  each 
Diocese  to  receive  Wills  of  Property  under 


J630O.— to  retain  them  14  days  for  inspeo- 
tion — to  administer  the  oaths  on  adminis- 
tration, and  transmit  the  papers  to  the  Pro* 
bate  Court;  that  a  copy  of  the  will  be 
returned  to  the  local  Registrar  for  inspec- 
tion, and  also,  copies  of  wills  of  persons 
appearing  to  have  died  within  the  diocese. 
The  following  aref  the  suggestions : — 

That  the  Registrar  of  each  Diocese  shall  be 
appointed  by  the  Court  of  Probate  to  act  as 
the  Officer  of  such  Court. 

That  it  shall  be  the  duty  of  such  Officer  to 
receive  all  Wills  brought  to  hiu  for  Probate, 
and  all  applications  for  Letters  of  Admiuis- 
tration  to  Intestates'  effects,  when,  as  well 
n  the  case  of  Will  as  of  Intestacy,  the  pro- 
perty shall  be  sworn  to  be  under  jt^QO. 

That  sucli  Officer  shall  retain  all  such  Wills 
for  fourteen  days,  for  the  inspection  of  all 
persons  applying  to  inspect  the  same. 

That  sucn  Officer  shall  be  appointed  a  Sur- 
rogate, to  administer  all  such  oaths  as  may  be 
necessary  and  required  for  the  Probate  of 
Wills,  and  for  granting  Administration  of  In- 
testates' effects. 

That  such  Officer,  at  the  expiration  of  four- 
teen  days  from  the  time  of  such  application 
being  made  to  him  for  such  Probate  or  Letters 
of  Administration,  shall  transmit  to  the  said 
Court  of  Probate,  all  such  papers  as  such 
Officer  shall  think  necessary  tor  the  purpose 
of  such  Probate  or  Letters  of  Administration 
being  granted;  and  particularlv,  all  testa- 
mentary scripts,  affidavits  of  plight  and  con- 
dition, or  for  any  other  purpose  which  by  the 
present  practice  are  required,  and  which  the 
said  Court  of  Probate  may  from  time  to  lime 
require. 

That  upon  the  receipt  of  such  documents 
and  papers,  the  Probate,  in  case  of  Wills,  and 
the  Letters  of  Administration,  in  case  of  In« 
testacy,  shall  be  prepared  by  the  proper  officer 
of  the  said  Court  in  London,  and  perfected  in 
the  usual  form ;  and  such  Probate  and  Letters 
of  Administration  shall  be  returned  to  such 
Registrar,  for  the  purpose  of  being  delivered 
to  the  person  entitled  to  possess  the  same. 

That,  together  with  such  probate,  there 
shall  be  sent  from  the  said  Court  of  Probate, 
an  official  copy  of  such  Will,  to  be  retained 
by  such  Registrar  for  the  inspection  of  all 
persons  applying  to  inspect  the  same;  and 
there  sbaU  also  be  transmitted  to  each  Dio- 
cesan Registry,  copies  of  all  other  Wills  of 
persons  appearing  to  have  died  vnthin  such 
Diocese. 

That  tiie  original  Will  shall  be  deposited 
and  kept  in  the  Registry  of  the  sud  Court  of 
Probate. 

By  this  arrangement,  the  Committee  are 
of  opinion  that  there  may  be  secured  for 
the  public — 

Ist— A  competent  and  efficient  Court 
for  the  decision  of  all  questions  relating  to 
the  Probates  of  Wills  and  Administoitioii 
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Iffiimv  to 


Queries,— Queries.—The  Editors  Letter  Box. 


of  Intestates'  effects,  freed  from  the  evils 
now  attaching  to  the  Ecclesiastical  Juris- 
diction. 

2dly — The  benefit  of  a  Central  Register 
of  all  Wills  in  a  place  of  security. 

3dly — The  convenience  of  a  Country 
Register  in  each  Diocese  of  Copies  of  the 
Wills  of  all  persons  dying  within  such 
Diocese. 

And,  4thly— The  means  to  persons  re- 
siding in  country  districts  of  procuring 
Probates  of  Administration,  probably  with  • 
out  going  farther  from  their  own  houses 
for  those  purposes  than  they  are  under  the 
necessity  of  doing  under  the  present  sys- 
tem. 

It  is  probable  that  this  arrangement  may 
pacify  die  gentlemen  from  the  Provincial 
Ecclesiasticfll  Courts  3  and,  according  to 
our  present  impression,  the  compromise 
seems  to  have  been  judiciously  made.  But 
we  have  still  to  dJl  attention  to  the  very 
important  point  in  the  Bill,  relating  to  the 
jurisdiction  intended  to  be  conferred  on  the 
New  Court,  concurrently  with  the  Courts 
of  Equity.  On  this  subject,  we  beg  the 
attention  of  our  readers  to  the  first  article 
in  the  present  number. 


ANSWERS  TO  QUERIES. 


iLxfD  at  pnijpcrts  xiOr  C0ii6f9xtidn0« 

INHBRITAMCB.      P.  408. 

1.  If  "Querist"  will  refer  to  the  late  Act 
for  the  Amendment  of  the  Law  of  Inheritance, 
3  &  4  W.  4,  c.  106,  he  will  perceive,  by  the 
9ih  section,  that  the  brother  of  the  half  blood 
OD  the  part  of  the  &ther  shall  inherit  next 
after  the  sisters  of  the  whole  blood  on  the 

gart  of  the  father  and  their  issue^  and  the 
rother  of  the  half  blood  on  the  part  of  the 
mother  shall  inherit  next  after  the  mother. 

R.  F.  L. 

2.  The  brother  of  the  half  blood  is  entitled 
on  the  decease  of  the  father,  for  the  heir  of 
iht  father  will  be  the  person  next  entitled,  and 
not  the  heir  of  the  son  who  died ;  for  the  fee 
does  not  revert  to  the  then  heirs  of  the  son, 
but  becomes  vested  in  the  father,  and  goes  to 
bin  heirs.  Now,  although  the  sister  of  the 
whole  blood  would  be  heiress  of  the  son,  yet 
as  both  brother  and  sister  are  of  the  whole 
blood  to  the  father,  the  son  takes  as  his  heir 
at  law.  JuvflNis. 


COPVHOLD  SVRRflUDBB.-- TR17STBB8.     P.  408. 

There  can  be  no  doubt  that  the  trustees  in 
question  must  surrender  in  person.  Sir  Ed- 
ward Coke  says,  "  The  law  is  not  so  strict  to  a 
copyholder  as  that  he  must  come  personally 
into  court  upon  the  making  of  every  surrender; 
but  he  may  surrender  by  attorney,  as  well  as 


livery  {  and  seisin  may  be  made  by  attorney  at 
the  common  law ;  and  should  the  law  be  other- 
wise great  inconvenience  would  ensue,  for  huw 
should  copyholders  that  are  in  prison,  or  lan- 
guishing upon  bed,  or  beyond  the  seas,  sur- 
render but  by  attorney ;  and  he  proceeds  to 
make  the  difierence  between  a  bare  authority, 
joined  with  a  confidence  without  interest,  and 
a  general  authority  accompanied  with  an  in- 
terest. In  the  first  case,  the  authority  cannot 
be  executed  by  attorni'V,  for  that  were  (to  use 
his  own  words)  "  to  muhe  an  attorney  upom  at- 
torney, which  the  law  will  in  no  wise  permit ;" 
though  in  the  latter  case  such  authority  may 
be  executed  by  attorney.  Executors,  there- 
fore, or  persons  employed  to  sell  the  copyhold 
of  their  testator,  cannot  surrender  by  attorney, 
/or  in  fact  they  are  no  more  than  attorneys 
themselves.    Co.  Copyh.  34,  9 ;  Co.  75  b. 

ASPIEO. 


QUERIES. 
Srartfcf. 

COGNOVIT. — EXBCUTOR8. 

Can  a  co^ovit  or  warrant  of  attorney,  given 
in  an  action  of  debt  a^nst  executors,  after 
plea  pleaded  and  withorawn,  and  judgment 
suffered  bv  default,  be  so  framed  as  to  render 
the  defendants  liable  de  bonis  propriis^  for  the 
debt  as  well  as  costs  in  the  first  instance,  with* 
out  suggestinK  a  devastavit^  or  bringing  an 
action  upon  the  judgment  ?  A  reference  to 
some  authority  wQl  greatly  oblige 

B.P. 


lUSo  of  9LXtaxns^i. 

ATTORNBT'S  bill. — DBLITBRT. 

Will  one  of  your  correspondents  oblige  me 
by  stating  whether  the  delivery  of  an  attor- 
ney's bill  at  the  warehouse  or  place  of  business 
of  the  client,  is  a  sufficient  delivery  at  the 
residence  or  last  known  place  of  abode,  re« 
quired  by  the  statute  ? 

A  SUBSCRIBBE. 


THE  EDITOR'S  LETTER  BOX, 


We  have  given  as  much  space  as  convement 
to  the  subject  of  the  Legal  Examinations. 
Some  other  letters  are  unavoidably  post- 
poned. 

llie  letters  of  "  Ero;'»  W.  C;  C.  S.K; 
and  Y.  N.  N.  shall  be  considered. 

The  Queries  and  Answers  of  R.  F.  L ;  £.  F ; 
X ;  W.  B.  J  5  A.  B;  A  Subscriber ;  S.  P ;  H  ; 
••  Spes;"  "Temple;"  and  P.,  have  been  re- 
ceived. 

Several  Solicitors,  liberally  intending  to 
present  their  Articled  Clerks  with  copies  of 
"  The  Manual,"  have  observed  that  it  is  not 
sufficiently  bound;  and  the  Proprietors  have 
therefore  directed  the  Publisher  to  amend 
this  defect,  without  increasing  the  price.  We 
hope  the  alteration  will  be  satisfactory. 


^tit  Utqal  4&bwvha:^ 


SATURDAY,  APRIL  16,  1836. 


— — —  **  Quod  mRgis  ad  Not 

Ptertiact,  et  neMiie  malom  est^  agitamua. 


HOIUT. 


ON  LORD  LYNDHURSTs  BILL  FOR 
SIMPLIFYING  THE  TRANSFER  OF 
PROPERTY. 


A  Bill  has  lately  been  introduced  into  the 
House  of  Lords  by  Lord  Lyndhurst,  for 
simplifying  the  transfer  of  property,  which 
we  printed  in  our  last  number.  It  is  near- 
ly similar  to  a  bill  which  did  not  proceed 
further  than  a  second  reading  in  the  House 
of  Commons  in  1834,  and  which  was  intro- 
duced by  Mr.Philpotts»;  and  we  presume  that 
both  biUs  have  the  concurrence  of  the  Real 
Property  Commissioners,  as  some  of  the  pro- 
visions follow  out  the  suggestions  contained 
in  their  Third  Report.  ITie  Bill  of  Lord 
Lyndhurst,  if  it.  passes,  which  it  probably 
will,  will  have  no  very  extensive  operation 
on  the  present  system  of  the  transfer  of 
property,  but  will  affect  several  minor  mat- 
ters familiar  to  the  conveyancer,  and  is,  on 
the  whole>  a  useful  measure. 

Its  first  object  is  to  endeavour  to  intro- 
duce one  uniform  mode  for  the  transfer  of 
property.  At  present,  as  our  readers  are 
well  aware,  there  are  several  assurances 
more  or  less  in  use, — as  a  feoffment,  with 
livery  of  seisin  ;  a  bargain  and  sale ;  a  co- 
venant to  stand  seised ;  and,  the  most  com- 
mon, a  lease  and  release.  It  is  proposed 
to  render  unnecessary  the  peculiar  ceremo- 
nies and  effects  belonging  to  each  of  these 
kinds  of  deeds,— as  livery  of  seisin,  enrol- 
ment, and  the  prior  lease  for  a  year, — and 
to  enact  that  every  conveyance  shall  take 
effect  as  if  it  had  been  made  by  lease  and 
release.  If  the  Bill  become  law,  there  will 
be  an  end  of  the  peculiar  operation  of  the 

•  Sees  L.0. 101. 
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existing  kinds  of  deeds,  although  any  of 
them  may  still  be  adopted  as  the  mode  of 
transferring  property.  But  most  probably 
the  words  and  portions  peculiarly  relating 
to  each  will  gradually  be  disused,  and  a 
simple  Dbkd  of  Transfsb  will  be  adopted ; 
as,  if  the  intention  to  transfer  clearly  ap- 
pear on  the  face  of  the  instrument,  we  ap- 
prehend that  this  will  be  sufficient  to  effect 
the  purpose  intended. 

As  we  are  fully  of  opinion  that  it  is 
equally  for  the  benefit  of  the  profession  as  of 
the  public,  to  &cilitate  the  transfer  of  pro- 
perty as  much  as  possible^  and  to  abolish 
all  technical  ceremonies,  not  essential  to 
the  actual  operation  of  the  deed,  we  think 
the  proposed  change,  on  both  these  grounds, 
has  long  been  called  for,  and  will  be  found 
generally  advantageous.  The  conveyancer 
may  in  future,  if  he  pleases,  drop  all  the 
modal  distinctions  of  deeds,  and  merely 
direct  his  attention  to  render  the  instru- 
ment the  evidence  of  the  intention  of  the 
parties.  Henceforth  the  magical  effect  of 
certain  words,  such  as  of  the  words  "  grant" 
"  exchange^*  and  the  secret  virtue  of  useless 
ceremonies,  such  as  iMdeniing  a  deed,  will 
cease  to  exist. 

Another  object  of  the  Bill  is,  to  enable 
some  descriptions  of  property  to  be  legally 
transferred*  which  hitherto  could  only  be 
conveyed  in  equity  or  barred  by  estoppel. 
All  contingent  and  executory  interests 
whatsoever,  whether  in  real  or  personal 
property,  may,  if  the  bill  pass,  be  effectually 
conveyed  from  party  to  party ;  but  this  will 
not  extend  to  enable  any  heir  or  next  of  Idn 
to  dispose  of  their  expectancies. 

While  the  bill  endeavours  to  remove  all 
doubts  respecting  the  useless  ceremonies 
relating  to  deeds,  it  enforces  every  essen- 
2H 
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tial  act.  Thus  it  renders  signing,  as  well  as 
sealing  and  attestation,  necessary  to  the 
validity  of  all  deeds  (except  when  made  by 
a  corporation),  although  no  particular  form 
of  attestation  will  be  necessary. 

Another  object  of  the  bill  is,  to  abrogate 
certain  rules  of  law,  which,  although  they 
have  been  long  established,  and  cannot  be 
unsettled  by  Courts  of  Law,  yet  are  fre- 
quently productive  of  mischief,  and  operate 
against  the  intentions  of  parties.  Thus  it 
has  long  been  held,  that  the  release  from  a 
rent  out  of  any  part  of  the  land  charged 
therewith,  releases  the  whole  land ;  and 
that  a  condition  or  covenant  to  assign  or 
underlet,  or  do  any  other  act  without  li- 
cense, will  be  wholly  released  or  determined 
by  a  licence  to  do  one  such  act.  It  is  pro- 
posed by  the  present  measure  to  alter  those 
rules  of  law,  which  stand  on  purely  technical 
grounds,  and  to  enact,  that  acts  of  this  kind 
shall  merely  operate  according  to  the  ex- 
pressed intention  of  the  parties. 

There  are  several  minor  provisions,  for 
which  we  refer  our  readers  to  the  bill ;  and 
for  the  further  reasons  for  the  measure,  we 
recommend  the  perusal  of  the  Third  Re- 
port of  the  Real  Property  Commissioners 
on  Tenures. 


ON  THE 

ECCLESIASTICAL  COURTS  BILL. 


Having  in  our  last  Number  (p.  441 )  con- 
sidered the  Ecclesiastical  Courts*  Bill,  with 
reference,  Ist,  to  the  Administration  of  As- 
sets, and,  2dly,  the  Administration  Bond, 
we  now  proceed  to  the  other  parts  of  the 
Bill. 

^d.  The  Pbxvilxgbs  of,  and  Regulations 

CONCERNING,  PbOCTORS. 

The  proctors,  say  the  Ecclesiastical  Com- 
missioners, discharge  duties  similar  to  those 
of  solicitors  and  attorneys,  yet  the  regu- 
lations as  to  each  are  widely  different. 

The  constitution  of  this  body  is,  in  truth, 
essentially  exclusive.  The  Thirty-four  Se- 
nior Proctors  of  the  Court  of  Arches  only 
can  have  articled  clerks ;  and  none  even  of 
this  limited  number  is  at  liberty  to  take  a 
second  clerk  till  the  first  have  served  five 
years  out  of  seven,  for  which  he  must  be 
articled. 

The  10  Geo.  4,  c.  53,  which  requires 
the  fees  of  the  officers  of  Ecclesiastical 
Courts  to  be  regulated,  and  a  table  of 
fees  to  be  framed,  expressly  excepts  proc- 


tors, who  have  no  established  rule  to  re- 
strict or  govern  their  charges ;  nor  can  any 
judge  or  officer  tax  their  bills  without  their 
consent. 

Solicitors  and  attorne3r8,  on  the  other 
hand,  can  maintain  no  action  till  one  month 
after  the  formal  delivery  of  a  signed  bill, 
within  which  time  it  may  be  taxed  as  of 
course.  After  that  time,  taxation  is  within 
the  discretion,  and  frequently  ordered  by 
the  Judges.  The  solicitor  must  pay  the 
costs  of  taxation  if  more  than  a  sixth  part 
of  his  bill  be  deducted. 

The  two  bodies  being  thus  circum- 
stanced, the  bill  in  question  enacts  (s. 
18),  that  all  persons  intitled  to  act  as 
Proctors  in  the  Ecclesiastical  Courts  at 
Doctors'  Commons,  shall  be  intitled  to  act 
as  Proctors  in  the  Court  of  Probate,  with- 
out admission.  And  (by  s.  27)  all  persons, 
not  being  attorneys  or  solicitors,  admitted 
and  exclusively  practising  as  proctors  in 
any  Ecclesiastical  Court  in  England  or 
Wales,  may,  within  one  year,  be  admitted 
proctors  of  the  Court  of  Probate. 

By  s.  12,  reciting  that  it  was  expedient 
the  powers  of  the  registrars,  with  respect 
to  taxation  of  bills,  should  be  extended,  ns 
certain  cases,  to  bills  of  costs  between 
proctors  and  their  clients,  it  is  proposed  to 
enact,  that  upon  the  application  of  a  party 
chargeable  by  the  bill  of  any  proctor,  or 
upon  the  application  of  the  said  proctor, 
the  judge  shall  refer  the  bill  to  the  regis- 
trar to  tax  and  settle,  who  may  proceed, 
after  notice,  ex  parte,  and  shaU  ^ve  a  cer- 
tificate, under  lus  hand,  of  the  amount  of 
such  bill,  which  certificate  shall  be  conclu- 
sive evidence  in  all  Courts  of  Law  and 
Equity,  of  the  amount  of  such  bill. 

The  proctors  of  Doctors*  Conmions  are, 
no  doubt,  a  very  respectable  body ;  but  it 
seems  difficult  to  account  for  the  partiality 
of  these  clauses.  So  far  as  regards  Pro- 
bates of  Wills  and  Administrations,  and 
suits  respecting  the  validity  of  Wills,  this 
bill  proposes  to  transfer  the  whole  of  the 
business  of  the  Ecclesiastical  Courts  of 
England  and  Wales  to  Doctors'  Commons, 
and  to  transfer,  also,  a  large  proportion  of 
the  business  of  the  Courts  of  Equity  in 
the  Administration  of  Assets.  Thus,  an 
immense  accession  of  buamess  must  neces- 
sarily result. 

If  the  benefit  or  convenience  of  the  pub- 
lic be  consulted,  then,  instead  of  diverting 
so  large  a  proportion  of  business  into  nar- 
row channels,  creating,  in  efifect,  a  mono- 
poly of  business  in  little  more  than  one 
hundred  individuals,  it  would  seem  more 
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«dvttable  to  increase  the  number  of  prac- 
tbers,  by  the  admission  of  all  the  proctors 
duly  admitted  of  the  abolished  Courts,  and 
by  the  admission  of  solicitors,  so  far,  at 
least,  as  regards  the  suits  for  Administra- 
tion of  Assets. 

If  the  Ecclesiastical  Courts  were  of  opi- 
nion that  the  duties  of  proctors  were  simi- 
lar to  those  of  solicitors  before  this  bill, 
the  similitude  will  not  be  lessened  by  the 
transfer  of  business  at  present  confined  in 
practice,  to  Courts  of  Equity. 

The  proctors  of  Doctors'  Commons  are, 
it  seems,  to  practise  in  the  New  Court 
without  admission,  but  the  proctors  of  other 
Courts  are  to  be  put  to  the  trouble  and  ex- 
pense, of  a  formal  admission,  and  are  re- 
quired to  make  application  within  a  year. 
Why  should  this  distinction  be  made  ?  All 
legally  admitted  proctors  should  at  once  be 
allowed  to  practise,  or  subjected  to  the  like 
formal  admission,  and  under  the  same  re- 
strictions. 

llie  singular  exception  of  all  proctors 
who  are  also  "  solicitors,"  must  be  a  mis- 
take. It  would  be  too  absurd  to  say  that 
any  individual  is  less  fit  to  act  as  a  proctor, 
because  by  his  education  and  habits  he  is 
likely  to  have  more  experience  and  skill, 
especially  so  far  as  the  transferred  business 
of  a  Court  of  Equity  is  concerned. 

The  public  have  a  great  interest  in  the 
question.  Proctors  are  less  accustomed  to 
general  business  than  solicitors, — are  sel- 
dom entrusted  with  the  management  of 
estates,  or  any  of  the  many  involved  trans- 
actions arising  out  of  trade  and  commerce. 
Solidtora  are  not  only  much  engaged  in 
these  matters,  but  are  employed  often  for  a 
series  of  years  by  families,  and  conversant 
in  their  affairs.  How,  in  such  cases,  can 
it  be  expected  the  proctor,  probably  an  en- 
tire stranger,  can  conduct  a  suit,  either  for 
trial  of  an  issue,  or  for  administering  the 
property,  so  satisfactorily  as  the  solicitor, 
who  is  acquainted  with  all  the  focts,  and 
the  parties. 

But  be  this  as  it  may«  what  valid  reason 
can  exist  for  putting  the  proctor  on  a  dif- 
ferent footing  from  the  solicitor,  in  respect 
to  his  bill  of  costs  ?  Why  should  he  not 
deliver  his  bill  signed,  and  wait  a  month, 
to  enable  his  client  to  tax  it  if  he  shall  see 
fit  ?  and  why  should  not  he,  as  well  as  the 
solicitor,  be  subject  to  the  costs  of  taxation 
if  a  sixth  part  of  his  bill  be  deducted  ?  If 
these  regulations  are  improper,  they  should 
be  repealed  as  to  solicitors;  or,  if  whole- 
some, applied  to  both. 

Tliat  part  of  the  clause  which  makes  the 


certificate  final,  should  be  qualified,  name- 
ly, in  case  of  no  appeal  to  tie  Court  within 
a  limited  time,  and  thai  the  taxation  have 
been  at  the  instance  of  the  party.  It  is 
reasonable  that  the  party  choosing  the  ju- 
risdiction should  be  bound  by  it ;  but  the 
proctor  should  not  be  at  liberty  to  elect  the 
taxing  officer  for  judge,  and,  still  less,  in 
such  case  to  proceed  ex  parte. 

4th.  The  Powers  of  the  New  Court  as 
A  Court  of  Probate. 

The  establishment  of  one  Central  Court* 
with  suitable  powers  and  proper  limita- 
tions, may  probably  be  of  considerable 
public  advantage,  and  remedy  many  of  the 
evils  and  inconveniences  arising  from  the 
jurisdiction  of  numerous  Ecclesiastical 
Courts. 

The  Real  Property  Commissioners  were 
of  opinion  that  the  contentious  jurisdiction 
(as  it  is  called),  or,  in  other  words,  the 
power  to  decide  upon  the  validity  of  Wills, 
might,  with  advantage,  be  transferred  to 
the  Courts  of  Equity.  But  whether  this 
power  shall  be  exercised  by  Courts  of 
Equity,  or  this  New  Court,  it  is  of  equal 
importance  that  one  of  the  recommenda- 
tions of  the  Ecclesiastical  Commissioners 
should  be  strictly  attended  to. 

These  Commissioners  recommend,  "  that 
in  all  cases,  the  validity  of  Wills  shall  be 
tried  by  viva  voce  evidence  and  a  juiy, 
where  any  party  interested  may  desire  it, 
or  the  judge,  without  such  application,  shall 
think  fit." 

The  Real  Property  Commissioners  ob- 
serve, ••  To  the  mode  of  trial  in  the  Spi- 
ritual Courts,  by  written  depositions,  very 
serious  objections  exist.  There  are,  we 
think,  no  cases  in  which  the  advantage 
afforded  by  the  personal  examination  and 
cross-examination  of  witnesses  in  open 
court,  are  more  strongly  required,  than 
upon  trials  to  ascertain  the  validity  of 
wills." 

But  by  the  57  th  section  of  the  bill,  it  is 
proposed  to  enact,  that  the  Court  of  Pro- 
bate shall  have  power,  if  it  shall  think  fit 
so  to  do,  to  direct  a  trial  by  jury  on  any 
question  of  fact.  Thus  leaving  the  matter 
wholly  to  the  discretion  of  the  Judge. 

This  appears  to  be  objectionable  on 
several  grounds.  It  may  be  sufficient  to 
observe,  that  pleadings  must  be  filed,  and 
written  deporitions  taken»  before  the  Judge 
can  have  documents  whereon  to  form  a 
judgment  as  to  the  facts  to  be  submitted  to 
a  jury,  which  must  cause  delay  and  consi- 
derable needless  expense.  Tlie  heir  at  law 
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in  a  suit  in  equity  is  intltled  to  demand  an 
issue  as  of  course.  The  legal  right  can 
only  be  divested  by  the  judgment  of  a 
court  of  law,  or  the  verdict  of  a  jury. 
There  seems  no  reason  for  any  distinction 
between  the  heir  as  to  real,  and  the  next  of 
kin,  as  to  personal  estate,  nor  for  giving 
greater  power  as  to  granting  or  withholding 
an  issue,  to  the  Judge  of  the  New  Court 
in  the  one  case,  than  is  vested  in  the  Lord 
Chancellor  in  the  other. 

With  respect  to  granting  probate  or  ad- 
ministration in  common  form^  a  committee 
of  the  House  of  Lords  have  made  a  report 
upon  some  of  the  objections  made  to  the 
bill ;  but  with  great  deference,  we  doubt 
whether  their  Lordships'  plan  will  not  have 
the  effect  of  increasing  the  expense  without 
much  lessening  the  inconvenience  to  the 
public. 

As  the  bill  no\^  stands,  a  commission 
must  issue  from  Doctors'  Commons,  to  swear 
the  executor  or  administrator.  This  appears 
to  be  a  needless  expense,  which  their  Lord- 
ships propose  to  remedy  by  the  appoint- 
ment of  Surrogates,  to  which  we  cannot 
imagine  any  possible  objection. 

It  is  further  proposed  that  the  will  shall  re- 
main in  the  Surrogate's  hands  fourteen  days 
for  inspection,  after  which  it  is  to  be  trans- 
mitted to  London  for  probate.  And  copies 
of  all  wills  of  persons  dying  within  a  dio- 
cese, are  to  be  sent  to  the  registrar  to  be 
kept  for  inspection. 

One  great  evil  existing  at  present  is, 
that  the  simple  process  of  lodging  a  will  in 
proper  custody,  and  obtaining  a  copy  under 
seal  (and  a  probate  is  no  more,  for  the  au- 
thority of  the  executor  is  under  the  will), 
should  be  attended  with  so  much  expense. 
Now  that  a  new  Coiut  is  to  be  constituted, 
this  cause  of  complaint  should  be  removed ; 
but  in  all  events  care  should  be  taken  not 
to  increase  it. 

When  the  oath  is  administered  by  a 
Surrogate,  why  (there  being  neither  caveat 
nor  apparent  objection)  should  he  not  be  at 
liberty  also,  at  the  expiration  of  fourteen 
days,  to  deliver  out  a  copy  under  seal,  called 
a  Probate,  sending  at  the  same  time  the 
original  documents  to  London  ?  What  is 
gained  by  affixing  the  seal  to  such  a  copy 
in  London?  The  real  advantage  to  be 
gained  is  in  having  one  central  and  secure 
place  for  the  custody  of  wills,  and  for  in- 
spection of  their  contents.  This  is  the  first 
important  point ;  the  second  is  the  expense. 

Probably  every  advantage  might  be  gain- 
ed by  enabling  the  Court  of  Probate  to 
appoint  Surrogates  with  power  to  grant 
nrobate  and  administration  in  such  cases 


and  under  such  regulations  as  the  Coort 
shall  think  fit. 

The  expense  of  copies  made  for  the  Dio- 
cesan Courts  will  be  considerable,  and  in 
most  instances  useless.  In  all  cases  of 
prerogative  probates  no  such  expense  at 
present  is  incurred ;  nor  has  inconvenience 
resulted,  so  far  as  we  have  heard,  from  the 
omission.  Why  then  should  a  new,  ex- 
pensive, and  in  most  instances  useless  prac- 
tice, be  introduced  ? 


POINTS  ON  TOE  LAW  RELATING 

TO  INNS. 


It  has  long  been  established,  that  an  innkeeper 
is  bound  to  receive  and  entertain  all  travellers, 
their  horses  and  goods,  until  his  house  is 
filled ;  and  althouj^^h  he  has  removed  his  sign, 
yet,  if  he  continue  to  conduct  his  house  as 
formerly,  and  hold  himself  forth  as  keeping 
an  inn,  it  will  be  the  same.*  The  traveller 
may  either  bring  his  action  against  the  inn- 
keeper,  or  prefer  an  indictment;  but  it  has 
been  laid  down  by  some  text  writers  as  essen- 
tial to  maintaining  either  action  or  indictment, 
that  the  traveller  should  tender  a  fair  remu- 
neration for  his  accommodation.^  However, 
it  will  appear  from  the  following  case  «  thai 
this  tender  need  not  be  made  under  aU  cir- 
cumstances. Mr.  Justice  Coieridge^t  judg- 
ment ^vas  as  follows,  which  will  sufficiently 
explain  the  facts  of  the  case : — 

"  The  facts  in  this  case  do  not  appear  to  l>e 
much  in  dispute,  and  though  I  do  not  recollect 
to  have  ever  heard  of  such  an  indictment  be- 
ing tried  before,  the  law  applicable  to  this 
case  is  this, — that  an  indictment  lies  against  an 
innkeeper  who  refuses  to  receive  a  guest,  he 
having  at  the  time  room  in  his  house,  and 
either  the  price  of  a  guest's  entertainment  be- 
ing tendered  tu  him,  or  such  circumstances 
occurring  as  will  dispense  with  that  tender. 
This  law  is  founded  in  (rood  sense.  The  iaiu 
keeper  is  not  to  select  bis  guests.  He  has  no 
ri^ht  to  say  to  one,  you  shall  come  tnto  my 
inn,  and  to  another,  you  shall  not ;  as  every 
one  coming  and  conductinj^  himself  in  a  pro- 
per manner,  has  a  right  to  be  received  f  and 
fur  this  purpose,  innkeepers  are  a  sort  ef  pub- 
lic servants,  they  having,  in  return,  a  kind  of 
privilege  of  entertaining  travellers,  and  sup- 
plying them  with  what  Ibey  want.  It  is  said, 
m'tbe  present  case,  that  Mr.  >^^lliamB,  the 
prosecutor,  conducted  himself  improperiy, 
and  therefore  ought  not  to  have  been  admitted 


«  Bennet  v.  Mellor^  5  T.  R.  273;  FFatbroke 
V.  Griffith,  Mo.  876. 

^  Hawk.  Ab.  by  Curwood,  Vol.  1,  p.  714  ^ 
Willcock's  Law  of  Inns,  48. 

c  Hex  v.  /wiM,  7  Car.  &  P.  213. 
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iato  the  house  of  the  defendant.  If  a  person 
came  to  an  inn  drunk,  or  behaved  in  an  inde- 
cent or  improper  manner,  I  am  of  opinion 
that  the  innkeeper  is  not  bound  to  i-eeeive 
him.  You  will  consider  whether  Mr.  Wil- 
liams  did  so  behave  here.  It  is  next  said,  that 
he  came  to  the  inn  at  a  late  hour  of  the  ni^ht, 
when  probably  the  family  were  gone  to  bed. 
flave  we  not  all  knocked  at  inn  doors  at  late 
hours  of  the  night,  and  after  the  family  have 
retired  to  rest,  not  fur  the  purpose  of  annoy, 
ance,  but  to  get  the  people  up  ?  In  this  case 
it  further  appears,  that  the  wife  of  the  defen. 
dant  has  a  conversation  with  the  prosecutor, 
in  which  she  insists  on  knowing  his  name  ^nd 
abode.  I  think  that  an  innkeeper  has  no 
right  to  insist  on  knowing  those  particulars ; 
and  certainly  you  and  I  would  think  an  inn- 
keeper very  impertinent  who  asked  either  the 
one  or  the  other  of  any  of  us.  However,  the 
prosecutor  gives  his  name  and  residence ;  and 
supposing  that  he  did  add  the  words,  **  and  l)e 
damned  to  you,*'  is  that  a  sufficient  reason  for 
keeping  a  man  out  of  an  inn  who  has  travelled 
till  midnight?  I  think  that  the  prosecutor 
was  not  guilty  of  such  misconduct  as  would 
entitle  the  deiendant  to  shut  him  out  of  his 
house.  It  has  been  strongly  objected  against 
the  prosecutor  by  Mr.  Godson,  that  he  had 
been  travelling  on  a  Sunday.  To  make  that 
argument  of  any  avail,  it  must  be  contended 
that  travelling  on  a  Sunday  is  illegal.  It  is 
not  so,  although  it  is  what  ought  tn  be  avoided 
whenever  it  can  be.  Indeed,  there  is  one 
thing  which  shows  that  travelling  on  a  Sunday 
is  not  illegal,  which  is,  that  in  many  places 
you  pay  additional  toll  at  the  turnpikes  if  you 
pass  through  them  on  a  Sunday,  by  which  the 
Legislature  plainly  contemplates  travelling  on 
a  Sunday  as  a  thing  not  illegal.  I  do  not  en- 
courage travelling  on  Sundays,  but  still  it  is 
not  illegal.  With  respect  to  the  non-tender  of 
money  by  the  prosecutor,  it  is  now  a  castoin 
flo  universal  with  innkeepers,  lo  trust  that  a 
person  will  pay  before  he  leaves  an  inn,  that  it 
cannot  be  necessary  for  a  guest  to  lender 
money  before  he  goes  into  an  inn ;  indeed,  in 
the  present  case,  no  objection  was  made  that 
Mr.  Williams  did  not  make  a  tender ;  and  they 
did  not  even  insinuate  that  they  had  any  suspi- 
don  that  he  could  not  ^ay  for  whatever  (enter- 
tainment might  be  furnished  to  him.  I  think, 
therefore,  that  that  cannot  be  set  up  as  a  de- 
fence. It  however  remains  for  me  next  to 
consider  the  ca<)e  with  resnect  to  the  hour  of 
the  night  at  which  Mr.  Williams  applied  for 
admission;  and  the  opinion  which  I  have 
formed  is,  that  the  lateness  of  the  hour  is  no 
excuse  to  the  defendant  for  refusing  to  receive 
the  prosecutor  into  his  inn.  Why  are  inns 
established  ?  For  the  reception  of  travellers, 
lyho  are  often  very  far  distant  from  their  own 
homes.  Now,  at  what  time  is  it  most  essen- 
tial that  travellers  should  not  be  denied  admis- 
sion into  inns  ?  I  should  say,  when  they  are 
benighted,  and  when,  from  any  casualty,  or 
from  the  badness  of  the  roads,  they  arrive  at 
an  inn  at  a  very  late  hour.  Indeed,  in  former 
times,  when  the  roads  were  much  worse,  and 
were  much  infested  mth  robbers,  a  late  hour 


of  the  Bight  was  the  time^  of  all  others,  at 
which  the  traveller  most  required  to  be  re- 
ceived into  an  inn.  I  think,  therefore,  that  if 
the  traveller  conducts  himself  properly,  the 
innkeeper  is  bound  to  admit  hiin,  at  whatever 
hour  of  tha  ni^ht  he  may  arrive.  The  only 
other  question  in  this  case,  is,  whether  the  de- 
fendant's inn  was  full.  There  is  no  distinct 
evidence  on  the  part  of  the  prosecution  that 
it  was  not;  but  I  think  the  conduct  of  the 
parties  shews  that  the  inn  was  not  full ;  be- 
cause, if  it  had  been,  there  could  have  been 
no  use  ia  the  landlady  asking  the  prosecutor 
his  name,  and  saying,  that  if  he  would  tell  it, 
she  would  ring  for  one  of  the  servants.'' 

Verdict — Guilty. 
Park,  J.,  sentenced  the  defendant  to  pay  a 
fine  of  20*. 

As  the  innkeeper  is  obliged  to  furnish  all 
who  apply,  with  lodging  and  food,  he  has  a 
privilege  beyond  others  for  the  recovery  of  his 
bill.  On  this  account,  he  may  detain  the 
goods,  and  even  the  person  of  his  guest,  until 
the  amount  of  the  bill  is  paid.^  And  tfads  lien 
exists  for  board,  lodging,  and  wine,  supplied 
to  the  guest  by  the  guest's  order,  whatever 
may  be  the  amount,  provided  the  guest  be 
possessed  of  his  reason,  and  not  an  infant. 
Therefore,  the  sheriff,  under  a  writ  oi  fieri 
facias  against  the  guest,  can  only  take  the 
guest's  goods,  subject  to  the  lien  of  the  land- 
lord for  such  his  bill,  and  not  merely  subject 
to  a  lien  for  a  reasonable  quantity  of  wines, 
&c.  only.  And  the  landlord  has  a  lien  for 
money  lent  to  bis  guest,  if  it  was  agreed  be- 
tween them  at  the  time  of  the  loans,  that  the 
guest's  goods  should  be  a  security  for  the  sums 
lent.0  But  the  landlord  must  furnish  the  par- 
ticular items  of  his  charge.' 


A  NEW  ATTEMPT  TO  ESTABLISH 
LOCAL  COURTS. 

Aftbb  the  Gbvemment  have  distinctly  an- 
nounoed  the  abandonment  d[  the  plan  of 
Local  Courts,  and  after  the  manifest  inten- 
tion of  the  Legislature  to  centralize  the 
Courts  of  Justice,  and  establish  Boards  in 
the  Metropolis  for  the  Management  of  all 
Public  Afiairs,  it  is  rather  singular  that  an 
effort  should  now  be  made,  in  the  shape  of 
Private  Bills,  to  extend  the  jurisdiction  of 
existing  Local  Courts.  It  being  impossi- 
ble to  carry  the  general  measure,  it  is  now 
sought  to  accomplish  it  by  piece-meal. 
In  the  last  Session  of  Parliament,    a 


d  York  V.  Grindstone^  Salk.  388;  Newton  v. 
Trig'^,  1  Show.  268. 

«  Proctor  V.  Nicholson,  7  C.  &  P.  GJ. 

ni  &  12  WiU.  3,  c.  16,  B.  2;  J)  Geo.  4,  c. 
6l,s.  19. 
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Small  Debts  Bill  was  passed  as  a  Local 
Act  for  the  city  of  London,  and  it  was 
sought  by  that  measure  to  establish  an  ex- 
clusive Court ;  but  the  clause  intended  to 
effect  that  object  was  struck  out,  and  the 
jurisdiction  made  concurrent  only  with  the 
Superior  Courts. 

We  have  now  to  direct  the  attention 
of  our  readers  to  another  Local  Bill,  for 
amending  the  Borough  Court  of  Liverpool 
Act»  and  giving  further  power  for  the  Re- 
covery of  Small  Debts.  The  powers  pro- 
posed to  be  conferred  are  very  extensive, 
and  the  jurisdiction  of  the  Superior  Courts 
is  to  be  excluded.  An  assessor  is  to  be  the 
sole  judge,  with  power  to  make  rules ;  and 
the  town  clerk  to  hear  motions,  &c.  There 
are  restrictions  upon  the  removal  of  causes, 
and  the  jurisdiction  is  very  extensive,  both 
as  to  parties  and  witnesses,  and  enforcing 
orders. 

We  are  not  able,  at  present,  to  state 
fully  the  provisions  of  the  bill,  but  we  re- 
commend our  readers  to  direct  their  atten- 
tion to  the  subject.  It  behoves  them  to 
consider,  whether  the  adoption  of  measures 
like  the  present,  in  various  individual  in- 
stances, will  not  lead  ultimately  to  the  evil 
which  appeared  to  have  b^en  effectually 
stopped.  The  particular  measure  now  pro- 
posed, may  be  modified  so  as  to  avoid 
many  of  the  objections  applicable  to  the 
larger  scheme ;  but  we  apprehend  there  is 
some  danger  in  multiplying  these  prece- 
dents, and  the  effect  of  them  should  be 
looked  to. 

A  Bill  has  also  just  been  brought  in,  to 
extend  the  Jurisdiction  of  the  Westminster 
Court  of  Requests. 


served,  and  some  must  be  more  unfortunate 
than  others  in  being  last.  The  Judges'  Cham- 
bers is  an  instance  of  this. 

It  is  rather  extraordinary  that  Amicus  cbould 
apply  his  observations  to  the  Court  of  King's 
Bench;  he  cannot  be  aware,  as  I  am,  that 
there  has  been  no  Master  or  Protbonotary  aC 
the  Common  Pleas  Office  for  the  last  week, 
nor  will  there  be  any  attendance  until  the 
Idtb  of  April  instant,  or  he  might,  perhaps, 
have  applied  his  letter  to  that  Court  with 
some  degree  of  truth  i  but  it  is  great  injus- 
tice to  the  Masters  of  the  King's  Bench  to 
allow  the  letter  of  Amicus  to  remain  without 
contradiction,  and  I  therefore  trust  you  will 
not  omit  this  in  your  next. 

B.  B.  C. 

7th  Apr.  1836. 


EXAMINATION  OF  ATTORNEYS. 


PROFESSIONAL  GRIEVANCES. 


DBLAT  IN  TAXING  COSTS. 

To  the  Editor  ufthe  Legal  Observer. 
Sir, 
In  answer  to  Amicus,  I  would  ask,  whether 
he  could  have  been  at  the  King's  Bench  Mas- 
ters' at  all,  to  tax  his  5/.  5#.  bills ;  if  he  had, 
he  must  have  found  two  Masters  to  attend  to 
him,  and,  indeed,  a  third,  if  he  had  inquired 
for  him.    I  am  daily  at  the  Master's  Office, 
and  do  not  recollect  the  absence  of  two  out 
of  three  since  the  last  term  ;  and  I  do  venture 
to  say  (and  that  the  profession  will  agree  with 
me  in  saying),  that  there  is  no  office  wh^re 
better  accommodation  and  more  civility  is  met 
with  than  at  the  Master's  Office  of  the  Court  of 
King's  Bench.    It  is  certainly  vexing  to  wait 
at  a  public  office  for  one  purpose,  when  a 
principal  or  clerk  has  many  other  matters  of 
business  to  attend  to ;   at  the  same  time  it 
must  be  recollected,  that  all  parties  must  be 


We  understand  that  rather  more  than  one 
hundred  Notices  of  Examination  have  been 
given  for  Trinity  Term.  This  is  a  falling 
off  of  about  fifty  per  cent,  compared  with 
the  usual  number  of  Notices  of  Admission 
for  each  Term.*  We  are  informed,  how- 
ever, that  a  considerable  number  of  per- 
sons have  given  Notice  of  Admission  in 
the  Court  of  Chancery,  and,  as  these  are 
ten  times  more  numerous  than  on  any 
former  occasion,  it  is  reasonable  to  con- 
clude, that  the  applicants  who  were  too 
late  for  the  Common  Law  Courts  (which 
required  notice  before  Hilary  Term),  have 
now  chosen  the  Court  of  Chancery,  in  or- 
der to  avoid  Examination.  It  is  proper, 
however,  to  caution  these  gentlemen  against 
relying  too  confidently  on  an  Admission  in 
the  Common  Law  Courts,  by  merely  pro- 
ducing the  Chancery  Admission,  for  the 
New  Rules  exempt  from  Examination  only 
those  who  have  been  admitted  in  one  of  the 
three  Common  Law  Courts;  and  those 
Courts,  before  they  dispense  with  an  exa- 
mination altogether,  may  require  som^  evi- 
dence that  the  party  has  not  gone  to  the 
Court  of  Chancery  to  avoid  an  inquiry  into 
lus  fitness  and  capacity. 

Before  our  next  Number,  we  presume 
the  Examiners  will  be  appointed ;  and,  in 
the  hope  that  some  of  the  suggestions  con- 
tained in  the  foUowing  Letters  may  be  use- 
ful in  determining  the  plan  of  proceed- 
ing, as  well  as  interesting  to  our  readers, 
we  have  allowed  a  larger  space  than  usual, 
although  we  have  very  freely  curtailed  the 
effusions  of  our  correspondents. 


*  We  are  informed  that  several  Notices  of 
Admission  were  left  with  the  Master  on  the 
12th  inst.,  instead  of  the  11th.  These  will  bs 
excluded^  unless  the  Court  otherwise  order. 
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I  trust  the  Examiners  will  see  the  necessity 
not  of  a  written,  but  of  an  ortil  esfimimtiion, 
and  that  on  all  heads  of  law  generally ;  and  I 
hope  to  shew  the  necessity  for  this.  Is  a  man 
above  the  a^e  of  twenty-one  to  have  all  the  in- 
formation he  has  been  some  five  or  six  years 
acquiring,  suddenly  thrown  out  of  his  remem- 
brance by  appearing  before  five  Examiners  to 
ask  him  questions  ?  If  so,  how  can  he  face  as 
many  clients?  How  can  he  attend  a  con- 
sultation ?  How  is  our  youuf?  vestry  clerk-  to 
appear  before  a  parish  meetihg?  or  at  the  ses- 
sions ?  or  in  the  country  sometimes,  to  plead 
in  a  county  court  before  the  sheriff's  assessor  ? 
I  do  sincerely  hope,  and  I  know  many,  who  hope 
it  will  not  be  in  torituiff' ; — that  it  will  also  be 
strict,  and  on  general  subjects  as  well  as  law; 
at  least  something  of  the  history  of  our  own 
country,  and  the  periods  when  great  changes 
have  taken  place  in  our  laws,  &c.  Can  the 
Examiners  do  better  than,  after  the  names  of 
applicants  are  arranged  alphalietically,  divide 
the  whole  number,  and  so  take  them  in  due 
order,  and  post  up  the  arrangements  they  may 
make  for  sitting  to  examine  a  certain  number 
everv  day,  and  the  names  which  will  be  tuken 
on  that  day ;  and  that  to  prevent  all  suspicion, 
the  examination  should  be  pulilic,  at  least  to 
members  of  the  Law  Institution,  and  to  those 
whose  names  are  set  down,  or  rather  whose 
names  fall  among  the  initial  alphabetical  let- 
ters for  that  day?  1  do  really  hope  there  will 
be  different  degrees,  such  w  Junior,  senhr,  and 
optimus^  and  that  those  who  wish  to  be  ex- 
amined in  general  literature  and  the  dead  Ian- 
guages  may  have  the  opportunity ;  and  that  it 
may  appear  from  their  certificate  whether  they 
have  puifd,  or  whether  they  have  acquitted 
themselves  with  credit.  Their  age,  school, 
different  works  they  have  read,  whether  arti- 
cled in  town  or  country,  and  at  what  age,  and 
in  what  branch  more  particularly  they  have 
had  experience,  and  many  similar  facts,  should 
be  ascertained  bv  commencing  questions;  and 
the  benefit  of  these  will  be  obvious  to  every 
one.  In  short,  the  Examiners  cannot  do  better 
than  take  your  Number  containing  the  system 
adopted  in  Upper  Canada,  as  a  model  for  their 
own  labours. 

And  here,  Mr.  Editor,  I  may  remark,  what 
no  one  thinks  hitherto,  will  in  future  probably 
be  a  sine  gab  non.  I  mean,  in  the  course  of  a 
few  terms,  the  necessity  for  a  Intr  tutor,  who 
for  a  few  months  previous  to  examination, 
will,  for  a  few  gmneas,  read  two  or  three 
hours  every  evenmg  with  hi:i  pupils,  and  re- 
quire their  attendance  at  lectures  rather  more 
generally  than  is  now  done ;  and  this  will,  I 
think,  improve  and  carry  into  effect  the  in- 
tended object  more  than  almost  any  thing. 

In  answer  to  a  few  of  your  correspondents, 
I  must  say  a  few  words  upon  the  respectability 
of  our  profession  as  a  body.  It  is  a  peculiar 
and  strUcing  feature  in  this  country,  that  the 
highest  honours,  professional  as  well  as  official, 
even  to  that  of  the  Premier  himself,  are  open 
to  every  the  lowest  candidate;  yet  there  are 
manj  ot  your  readers  who,  in  far  too  aristo- 
cratic or  exclusive  a  strain^  wish  to  prevent 


the  admittance  of  all  but  tlie  sons  of  gentle- 
men (so  called)  both  in  purse  and  society.  Is 
this  fair  ?  Why  should  we  not  rise  from  this 
ranks,  as  well  as  men  in  the  army,  navy,  or 
any  other  profession  ?  And  who  ever  expects 
that  the  passing  the  Chancery  Lane  ordeal  will 
render  men  suddenly  better,  or  less  disposed 
to  act  dishonestly,  knows  very  little  of  human, 
nature;  and  I  would  mention  the  names  of 
Coke,  Bacon,  and  a  few  others,  the  first  men 
of  their  day,  and  in  later  times  the  example 
of  Chancellor  Macclesfield,  who  was  fined 
30.000/.  when  on  the  woolsack,  for  fraudulent 
prac*tices,  to  shew  that  neither  wealth,  rank, 
nor  power,  are  always  sufficient  inducements  to 
be  honest.  This  is  by  way  of  answer  to  some 
who  expect  our  class  will  now  be  refined,  and 
no  dross  left  in ;  as  if  even  a  500/.  stamp  duty 
would  ensure  a  more  respectable  class  ef  prac- 
titioners. They  might  as  well  think  of  reviv* 
ing  the  old  statute,  of  compelling  every  man  to 
be  buried  in  so  much  new  wool,  in  order  ta 
benefit  the  trade !  If  I  might  quote  and  apply 
three  lines  of  a  once,  if  not  still,  fashionat>le 
poet,  in  reference  to  the  moral  state  of  our 
profe:*8ion,  I  should  write — 

"  The  undiscovered  treasures !  what  /  can 
I've  done  to  find  the  same  throughout  life's- 

journey. 
But  see  the  world  is  only  one  attorney,'* 

Or,  in  shorter  words,  that  we  are  no  worse 
than  others  at  a  body  of  men,  despite  of 
popular  outcry. 

A  strict  classical  examination  will  be  the 
only  way  to  effect  what  is  now  wanted,  to 
open  the  mind,  and  make  the  practice  ot 
lit>enil  sentiments  more  common;  and  that 
thb  is  increasing  daily,  I  think  no  one  will  dis- 
pute, although  some  will  have  it  that  thirty  or* 
fortv  years  ago  attorneys  were  better  educated. 
Such  asserters  would  do  well  to  look  at  Black- 
stone's  Introductoiy  Lecture,  and  see  his  de- 
scription of  an  articled  clerk  some  seventy  or 
eighty  years  ago,  and  then  look  at  the  contrast 
lately  drawn  by  the  elegant  author  of  "An 
Introduction  to  Law  Studies,"  ret^ently  pul)- 
lished.  In  conclusion,  I  can  but  exclaim  (an 
the  Cfadincellor  of  the  Exchequer  is  about  to 
consolidate  and  revise  the  stamp  duties)  against 
the  injustice  and  impolicy  of  taxing  any  trade 
or  profession  above  others.  It  is  a  system 
founded  on  no  acknowledged  principle,  and 
which  in  these  times  ought  to  be  abolished ; 
and  I  trust  all  will  unite  with  me  in  trying  to 
obtain  a  repeal,  or  at  least  reduction,  in  the 
articled  clerk's  apprentice  stamp,  his  admis- 
sion stamp,  and  the  annual  duty  now  payable. 

F . 


What  are  the  applicants  for  examination 
to  be  expected  to  know  ?  I  submit  that  they 
should  be  conversant  with  the  general  routine 
of  an  attorney's  business ;  should  possess  such 
knowledge  as  may  be  acouired  from  an  atten- 
tive perusal  of  such  books  as  Sugden*s  Ven- 
dors and  Purchasers,  Fearne's  Contingent  Re- 
mainders, Fonblanque  on  Equity,  Paley  on 
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Principal  and  kf^tni,  Sehvyn's  Nisi  Prius, 
Uenley'd  Bankrupt  Law,  and  Bayley  on  Bills ; 
that  they  should  be  acquainted  with  the  law  of 
cvideuce*  with  the  elementary  principles  of  a 
suit  at  law  and  in  equity,  without  descending 
into  the  refined  and  intricate  trickeries  of 
practice ;  and  that  they  should  hare  some 
knowledj^e  of  the  law  of  legacies  and  mort- 
gages. 

I  think  it  is  suggested,  with  much  reason, 
that  a  certificate  of  attendance  on  a  course  of 
lectures  should  be  required  I  hope  the  In- 
corporated Law  Society  will  equalize  the 
amount  of  admission,  as  the  present  scale 
'gives  an  unfair  preference  to  one  party  at  the 
expense  of  the  other.  It  is  unjust  towards 
those  who  are  not  articled  to  members,  and  it 
is  putting  those  who  are  articled  to  members 
in  a  disagreeable  situation,  inasmuch  as  they 
have  in  effect  to  ask  their  principals  for  a 
gratuitr  of  two  guineas.  1  am  not  articled  to 
a  member,  and  feel  that  it  is  an  improper  dis- 
tinction; though  if  1  was  articlea  to  one  I 
should  not  avail  myself  of  the  circumstance  on 
such  terms. 

llie  rule  for  the  examination  itself  is  good ; 
and  though  it  may  offend  and  disturb  the  deli- 
cate nerves  of  a  few  "  sublime  "  young  gen- 
tlemen, I  feel  convinced  that  it  will  meet  with 
the  approbation  of  the  profession  as  a  body, 
and  of  the  pulilic  at  large. 

Spks. 

[Is  it  not  reasonable  that  the  members  of 
the  Society  should  have  some  advantage  over 
strangers,  in  the  use  of  their  own  building  and 
library  ?    EoJ 


Although  the  power  of  examination  has 
always  existed,  it  has  never  !»ecn  exercised 
otherwise  than  as  a  mere  form.  It  is  there- 
fore very  hard  on  those  clerks  who  arc  now 
drawing  towards  the  end  of  their  articles,  to 
subject  them  to  the  same  rigorous  orded 
which  •  those  who  have  three  or  /our  years 
longer  to  serve,  or  those  hereafter  to  be  ar- 
ticled, Mrill  have  a  just  right  to  expect.  I  was 
articled  in  1831;  and  although  I  hope,  I 
have  not  spent  my  time  in  idleness,  yeX  having 
bad  no  prospective  view  of  an  examination,  I 
have  not  bestowed  that  close  and  unremitting 
attention,  which  will  be  necessary  to  my  pass- 
ing as  I  should  wish  to  do,  viz.  with  honor  and 
credit  to  myself.  I  am  now  obliged  to  have 
recourse  to  that  certainly  bad  system,  termed 
**  cramming;"  and  which  is  not  likely  to  be 
of  any  lasting  benefit  to  me ;  whereas  had  I 
completed  my^  clerkship,  and  obtained  my 
fiat,  it  was  my  intention  to  have  gone  into  some 
conveyancing  office,  under  the  superintend, 
ance  of  a  principal;  and  thus  in  the  course  of 
a  year  or  two,  with  moderate  attention,  to 
have  made  some  proficiency  in  that  departiuent 
of  the  profession. 

R.  W. 

[Had  not  onr  correspondent  better  go  into  a 
conveyancing  office  hr/ure,    instead  of  vjter 

his  admission?— Ed.] 


There  can  be  no  doubt  that  an  examination 
is  requisite,  and  should  be  enforced;  but  a 
difference  of  opinion  cannot,  I  think,  exist,  as 
to  whether  the  clerk  should  be  examined  iu 
all  the  branches  of  the  Ihw,  or  in  one  branch 
only.  I  venture  to  submit  that  it  will  be  un- 
reasonable to  expect  any  clerk  to  pass  an 
examination  in  all  the  branches  of  tbe  law, 
/.  #f.  common  law,  equity,  and  conveyandog. 
It  is  perfectly  well  known,  and  it  is  stated  in 
the  writings  of  lawyers,  that  at  least  two  thirds 
of  the  business  of  every  country  practitioner 
in  respectable  practice,  consists  of  convey- 
ancing alone ;  and  every  clerk  who  iotenda 
practising  in  the  country  must  necessarily  de« 
vote  the  chief  portion  ot  his  legal  pupilage  in 
studying  the  laws  of  property :  indeed,  let  a 
young  man's  acquirements  be  what  they  may, 
he  will  find  that  he  cannot  do  more  in  the 
course  of  his  clerkship  than  acquire  a  know- 
ledge of  one  branch  of  the  law,  and  he  will 
take  care  to  studv  that  branch  in  which  ii  is 
probable  he  will  hereafter  be  called  upon  to 
practice.  Mr.  Barton,  in  his  Elements  of 
Conveyancing,  vol.  1,  p.  3,  states  as  follows : 

"  Tdl  of  late  years,  every  branch  of  our 
legal  economy  appears  to  have  been  compre- 
hended within  the  notion  of  a  law  education, 
and  the  student,  consequenUy,  on  the  com- 
pletion of  his  noviciate,  assumed  the  chan-cter 
of  an  universal  lawyer.  The  good  sense  of  the 
present  day  has,  however,  given  rise  to  a  ra- 
tional division  of  our  legal  system  into  what  is 
known  by  the  technical  appellations'  of  con-' 
veyancing,  equity,  special  pleading,  and  crown 
law,  each  of  which  is  now  found  sufficient  to 
employ  the  talents  and  industry  of  any  single 
practitioner." 

One  of  the  present  Real  Property  Commis- 
sioners (Mr.  Tyrrell),  in  his  Book  of  Sugges- 
tions, p.  3/0,  says, — 

"  J  he  laws  of  this  country  are  so  compli- 
cated, that  it  is  almost  impossible  for  any  one 
to  acquire  an  accurate  knowledge  of  all  their 
different  branches ;  and  it  may  safely  be  as- 
serted,  that  since  tbe  retirement  of  Lord 
Eldon.  there  is  no  Judge  who  is  perfect  mas- 
ter of  every  division  of  the  laws,  or  able  to 
decide  with  facility  and  certainty,  questions 
relating  to  such  parts  f)f  them  as  may  not 
have  been  inclufled  in  his  practice  when  at  the 
bar.*' 

Siuce  therefore  barristers,  and  even  jnd 
know  only  that  branch  of  the  law  to  ^ 
their  practice  extends,  it  would  surely  be 
monstrous  to  re(|uire  an  attorney's  clerk  to 
pass  an  examination  in  three  branches;  in 
other  words,  to  know  all  the  law.  It  is  ho]^ 
the  examiners  will  see  the  justice  of  giving 
every  clerk  the  option  of  undergoing  an  ex- 
amination in  either  branch  he  may  tmnk  pro- 
per to  select ;  and  there  can  be  httie  doubt, 
that  if  a  clerk  has  studied  laboriously  in  any 
particular  branch  of  the  law,  it  will  be  a  gua- 
rantee for  his  conducting  the  general  business 
of  his  clients  with  advantage  and  success. 

8oine  of  your  correspondents  have  suggest- 
ed that  the  clerk  shoula  be  examined  as  to  his 
classical  attainments;   they  may  with  equal 
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reason  8U{(ge6t  hia  bein^  examined  as  to  bis 
knowledge  of^nataral  and  moral  philosupliy, 
matheuaticif,  mechanics,  &c.  It  is  true  that 
the  preparatory  education  of  persons  intended 
for  the  law  should  be  more  extended  than  has 
hitherto  been  deemed  essential ;  but  it  must 
be  l»orne  in  mind,  that  a  classical  education  is 
not  necessary  to  enable  a  clerk  to  become  a 
skilfiil  and  able  attorney.  Some  of  the  first 
men  in  the  profession  (both  in  town  and 
country),  now  practising  as  attorneys,  know 
nothing  even  of  the  Latin  language,  and  have 
never  seen  the  Latin  accidence.  At  this  mo- 
ment there  are  young  men  serving  under  ar- 
ticles which  have  been  given  to  them  by  their 
masters  for  the  diligence,  and  perhaps  ability, 
they  ha?e  displayed  in  business.  Some  of 
these  young  men  are  ignorant  even  of  the  ru- 
diments of  Latin;  and  I  concur  in  the  justice 
of  the  observation  made  by  Mr.  Wright,  in  his 
Advice  on  the  Study  of  the  Law,  addressed  to 
attorneys'  clerks,  "  that  this  is  an  honor  which 
a  respectable  attorney  will  not  confer  on  an 
inattentive  or  a  foolish  man,  and  that  the 
wealthy  should  blush  to  reproach  such  men 
fur  not  having  been  regularly  educated." 

It  is  clear  that  an  examination  into  the 
classical  acquirements  of  clerks  cannot  be  re- 
quired of  those  now  under  articles,  because 
such  a  requisition  would  amount  to  an  ^a  pon 
fncto  law,  and  therefore  would  not  be  tolerated 
by  the  Judges. 

Some  of  your  correspondents  have  recom- 
mended that  a  clerk,  articled  in  the  country, 
should  be  required  to  spend  the  last  twelve 
months  of  his  time  in  London.  There  appears 
no  ground  for  making  any  such  regulation,  as 
the  clerk  ought  not  to  be  put  to  a  great  addi- 
tional expense,  if  he  can  ac<juire  the  requisite 
knowledge  in  the  oflSce  in  which  he  is  articled ; 
and  the  best  plan  will  be  to  leave  the  matter 
open  to  himself,  at  he  will  still  come  up  for 
examination,  and  that  too  with  a  full  know- 
ledge of  the  increased  risk  (if  any)  which  he 
runs  by  serving  the  whole  five  years  in  the 
country.  I  also  take  the  liberty  of  saying, 
that  attending  a  course  of  public  law  lectures 
ought  not  to  be  compulsory  on  a  clerk.  The 
propriety  of  law  lectures  is  at  least  doubtful ; 
and  we  have  the  authority  of  Mr.  (jhitty,  in 
his  General  Practice  of  the  Law,  for  stating, 
"that  sound  and  accurate  legal  knowledge 
can  only  be  acquired  by  private,  deliberate, 
and  assiduous  reading  and  study."  Mr. 
Chittv's  sentiments  accord  with  my  own ;  and 
I  feel  persuaded  that  the  best  advice  which 
can  be  given  to  an  articled  clerk,  is  to  com- 
mence his  studies  with  the  resolution  of  be- 
coming a  lawyer ;  to  shew  himself  possessed  of 
a  mind  not  to  be  shaken  by  trifles;  to  take  care 
that  his  studies  are  systematic;  and  always  to 
remember  that  in  no  instance,  more  than  the 
legal  profession,  is  it  justified  by  experience, 
audaceifortunn  Juvttt. 

An  Articlbd  Clebk. 


Some  of  your  correspondents  are,  I  perr 
ceive,  advocates  for  examination  in  some  par^. 
ticular  branch  of  tlie  profession.  Now  this> 
I  am  induced  to  consider,  would  be  extremely 
pernicious,  and  in  effect  defeat  the  object  of 
the  examination ;  whi^h,  I  apprehend,  is  in- 
stituted merely  for  the  purpose  of  securing  to 
the  public  a  just  guarantee  as  to  the  attain- 
ments of  the  future  race  of  attorneys,  whose 
duties  are  of  that  general  character  which  en- 
tirely preclude  the  advantage  of  any  benefits 
which  cotdd  arise  from  an  examination  in  a 
special  branch.  The  examination,  I  humbly 
submit,  must  be  general,  or  the  object  of  the 
statutes  and  rules  will  be  defeated. 

I  have  to  offer  you  my  acknowledgments 
for  the  small  work,  recently  published,  which 
I  consider  very  useful  under  present  circum- 
stances, and  Well  calculated  to  take  by  the 
hand  the  young  clerk,  and  lead  him  on  his 
way  in  that  wilderness,  in  which  be  perhaprt 
has  too  long  in  vain  looked  to  those  bound  by 
duty  (but  not  by  inclination)  for  advice  and 
assistance.  Angklo. 


The  time  to  be  set  apart  for  the  examina- 
tions, 1  understand,  is  to  be  ihe  last  ten  days 
of  each  term.  Now,  when  we  come  to  con- 
sider the  number  of  young  men  who  are 
anxious  to  get  into  the  profession,  I  would 
submit  that  forty  days  a  year  is  not  suffident 
time  for  the  examinations  to  be  conilucted  in ; 
and  I  think  the  time  between  the  Trinity  and 
Michaelmas  terms  is  too  lung  for  a  voung  man 
to  have  to  wait  to  be  admitted.  To  remedy 
this,  I  would  propose  that  the  examiners 
should  meet  once  a  week  in  vacation,  and 
twice  a  week  in  term,  or  twice  a  week  through- 
out the  year,  for  the  purposes  of  examination, 
except  from  the  middle  of  August  to  the  mid- 
dle of  October.  If  it  should  be  said  that 
nobody  can  be  admitted  except  when  the 
Courts  are  sitting,  I  suggest  that  the  oath 
could  b^  as  well  administered  before  a  Judge 
at  chaml)er8,  and  the  roll  signed  in  his  pre* 
sence,  as  adhering  to  the  present  custom.* 

Then  as  to  articled  clerks  not  being  allowed 
to  be  admitted  except  during  the  same  term 
in  which  they  are  examined.  I  do  not  see  the 
advantage  of  this  rule ;  because,  what  matter* 
it  when  the  clerk  gets  admitted  ?  The  only 
thing  the  Court  has  to  see  to  is,  that  no  per* 
son  is  admitted  who  ia  incompetent  to  practise 
his  profession  i  which  they  will  do  by  his  ex<» 
amination.  There  are  many  young  men,  who 
although  it  would  not  be  convenient  for  them 
to  commence  business  directly  they  are  out  of 
their  time,  yet  it  would  be  a  source  of  grati- 
fication to  them  to  know  they  are  ready  to  be 
admitted  when  occasion  presents  itself,  as  well 
as  having  been  judged  competent  to  practise 
their  professions ;  and  as  no  articled  clerk  can 
be  admitted  without  being  examined  (except 
during  the  approaching  term),  I  do  not  see  the 

■  [Tlie  act  of  parliament  requires  the  oath 
to  be  taken  in  open  Court.    Ed.] 
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reasoD,  when  he  has  complied  with  the  Ru)e 
of  Court,  of  his  being  compelled  to  get  ad- 
mitted the  same  term.  Illness,  uccidents,  and 
**  the  thou.<und  ills  that  flesh  is  heir  to,"  per- 
chance may  render  it  impossible  to  get  ad- 
mitted that  term.  1  then  ask,  whether  it  is 
justice  that  he  should  be  compelled  to  under- 
go the  ordeal  again  ? 

One  to  be  examined. 

[The  Rule  authorises  admission  until  the  end 
of  the  term  next  following  the  date  of  the 
certificate,  and  the  Judge  may  extend  the 
time.    £o.] 


I  think  the  decision  that  the  examination 
shall  be  by  written  questions,  will  meet  with 
very  general  approbation ;  as  was  well  re- 
marked by  W.  H-,  '*  it  affords  a  simple  and 
certain  appeal  to  the  Judges;"  and  "the 
profession  must  allow  that  the  examiners  have 
wisely  exercised  their  discretion." 

It  was,  however,  with  some  surprise  that  I 
observed  a  hint  thrown  out  in  your  number  of 
the  26th  of  March,  that  the  candidate  should 
have  his  choice  as  to  the  branch  of  the  pro- 
fession in  which  he  would  be  examined.  This 
system  I  hope  will  not  be  acted  on.  What 
would  be  though:,  if,  in  medicine,  an  examin- 
ation in  one  branch  alone  were  to  be  con- 
sidered a  sufficient  test  of  his  knowledge  in 
all, — that  a  student,  possessing  a  knowledge 
of  anatomy,  shall  be  presumed  to  be  learned 
in  all  the  mysteries  of  the  materia  tuedicaF 
And  has  not  a  client  a  right  to  expect  his 
legal  adviser  to  be  proficient,  as  well  in  the 
art  of  conducting  a  law  suit,  as  in  managhig 
the  sale  or  purchase  of  his  estate  ? 

In  justice  to  the  present  race  of  articled 
clerks,  who  have  never  had  an  idea  of  an  ex- 
amination during  their  servitude,  it  would 
perhaps  be  proper  to  propound  only  questions 
of  no  great  difficulty  for  the  first  few  terms, 
and  afterwards  to  examine  with  greater  strict- 
ness, when  the  mode  of  examination  shall  have 
become  generally  known  to  the  clerk  a  suffi- 
cient time  before  his  admission  to  allow  him 
to  make  proper  preparation. 

1  trust  also  that  the  suggestion  of  W.  H. 
will  one  day  be  followed,  that  a  residence  in 
the  metropolis  during  the  fifth  yeur  of  their 
clerkship,  shall  be  made  computwry  on  the 
country  clerks;  and  that  every  one,  before 
admission,  shall  he  required  to  produce  a  cer- 
tificate of  having  regularly  attended  a  full 
course  of  law  lectures  at  Kmg's  College,  the 
London  University,  or  the  Law  Institution. 
The  enforcing  an  attendance  at  these  valuable 
institutions,  and  the  pursuit  of  a  higher  sca'e 
of  professional  knowledge  among  the  gentle^ 
men  of  the  law,  will  tend  much  more  towards 
elevating  the  character  of  the  body  for  respec- 
tabilitv  and  gentlemanly  conduct,  than  testing 
their  legal  attainments  by  the  translation  of 
an  Ode  of  Horace. 

AlL\TC8. 


NEW  BILLS  IN  PARLIAMENT. 


DURHAM   COURTS. 

This  is  intituled,  '*  A  Bill  for  the  more  per- 
fectly uniting  to  the  Crown  the  County  Pala- 
tine of  Durham,  and  for  the  better  Regulatiou 
of  the  Revenues  belonging  to  the  Bishoprick 
thereof." 

The  preamble  recites,  that  it  is  expedient  to 
put  an  end  to  the  separate  palatine  jurisdictioa 
of  the  county  palatine  of  Durham,  and  to 
make  certain  provisions  respecting  the  said 
county  palatine.  The  following  are  the  pro- 
posed enactments :  ^ 

1.  Palatine  Jurisdiction  of  the  Bishop  of 
Durham  to  cease. 

2.  27  H.  8,  c.  24,  s.  21,  repealed. 

Courts  aMished,  and  Suits  tram/erred, 

3.  That  the  jurisdiction  of  the  Court  of 
Chancery  at  Durham,  and  of  the  Chancellor 
of  the  same  Court,  and  of  the  Court  of  Pleas 
at  Durham,  and  of  the  Judges  of  the  same 
Court,  shall  cease ;  and  that  all  suits  then  de- 
pending, and  all  proceedings  shall  lie  traos- 
ferred,  those  in  the  aaid  Court  of  Cbancrry 
at  Durham  to  his  Majesty's  High  Court  of 
Chancery,  and  those  in  the  Court  of  Pleas  at 
Durham  to  his  Majesty's  Court  of  Exchequer, 
to  be  there  respectively^  dealt  with  and  decided 
according  to  the  practice  of  his  Majesty's  said 
Courts  respectively,  or  according  to  the  prac- 
tice of  the  Court  irom  whence  the  same  shall 
be  transferred,  as  to  the  judgment  of  his  Ma* 
jesty's  said  Courts  may  seem  fit,  which  said 
Courts  of  his  Miyesty  shall,  for  the  purpose  of 
such  suits  and  all  proceedings  thereon,  be 
deemed  and  taken  to  have  all  the  power  aad 
jurisdiction  to  all  intents  and  purposes  pos- 
sessed before  the  paui/ur  of  this  act  by  the 
court  from  which  the  same  shall  be  removetl  z 
Provided  that  nothing  herein  contained  shall 
have  the  effect  of  preventing  any  appeal  from 
or  against  any  decision  made  prior  to  the  com- 
mencement of  this  act. 

4.  That  the  several  offices  of  Temporal 
Chancellor,  Attorney-General,  Solicitor-Ge- 
neral, Registrar  of  the  Court  of  Chancery, 
Examiner  of  the  said  Court,  Cnrsitor  of  the 
same  (Jourt,  and  Prothonotary  of  the  <>ourt  of 
Pleas  respectively,  in  the  said  County  Palatine, 
shall  be  abolished. 

County  Court  excepted, 

5.  Provided,  that  nothing  hereinbefore  con- 
tained shall  abrogate  or  affect  the  authority  or 
jurisdiction  of  the  (*ourt  called  the  Court  of 
the  County  of  Durham,  and  that  the  autho- 
rity and  jurisdiction  of  such  Court  shall  con- 
tinue in  full  force  and  effect;  and  that  any 
such  process  as  may  heretofore  have  been 
issued  for  the  purposes  of  such  Court  out  of 
the  said  Court  of  Chancery  at  Durham  shall 
for  the  future  be  issued  out  of  his  Majesty's 
High  Court  of  Chancery. 

6.  That  the  Sheriff^  of  the  county  of  Dur* 
ham  for  the  time  being,  from  time  to  time  as 
^occasion  shall  require^  subject  to  the  approval 
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of  the  senior  Jud^e  on  the  Northern  Circuit, 
inav  make  and  regulate  a  table  of  fees,  costs 
and  charges,  to  be  demanded,  received,  taken 
and  charged  by  the  officers  of  the  said  County 
Court,  ^and  also  of  the  costs,  charges,  and 
expenses  to  be  allowed  to  plaintiffs  and  de- 
fendants in  any  actions  or  plaints  now  pending 
or  to  be  hereafter  broui^ht  in  such  court. 

7.  The  present  County  Clerk  to  be  con- 
tinued for  life.  Afterwards  the  Sheriff  to 
appoint. 

County  Officert, 

8.  Custos  Rotulomui  lo  be  appointed  by  the 
King. 

9.  Sheriff  to  be  appointed  by  the  Crown, 
but  In  tlie  meantime  the  present  Sheriff  to 
remain  in  office. 

10.  The  present  Coroners  to  continue  for 
life.  The  future  Coroners  to  be  elected  as  in 
other  counties  in  two  divisions. 

11.  Recompense  to  Coroners  under  25  G.  2. 

12.  The  present  Clerk  of  the  Peace  elected 
for  life ;  afterwards  by  Custos  Rotulorum. 

13.  Gaoler. 

14.  Present  Clerk  of  the  Crown  for  lifcj 
afterwards  elected  as  in  other  counties. 

Mtomeyt  Solicitor  General,  and  Practitioners, 

15.  Provided  that  the  several  persons  who  at 
the  time  of  the  decease  of  the  late  Bishop  of 
Durham  held  the  offices  of  Attorney-General 
and  Soiicitor>General  for  the  said  county  of 
Durham,  shall,  unless  and  until  his  Majesty's 
pleasure  shall  be  otherwise  declared,  continue 
(within  the  said  county  of  Durham)  to  have 
the  same  rank,  name  of  office  and  privileges 
which  they  have  hitherto  enjoyed,  save  and 
except  such  fees  as  would  cease  with  the  abo- 
lition of  the  courts  and  jurisdictions  abolished 
by  this  act. 

16.  That  all  persons  who  at  the  time  of  the 
pauing  of  this  act  shall  have  been  admitted 
as  Solicitors  or  Attorneys,  and  shall  then  be 
practising  as  such  in  the  Court  of  Chancery 
or  the  Conn  of  Pleas  at  Durham,  shall  be 
entitled,  upon  the  payment  of  one  shilling,  to 
have  their  names  entered  upon  a  roll,  to  be 
kept  for  that  purpose  in  eacli  of  the  Superior 
Courts  of  Westminster,  and  thereupon  be 
allowed  to  practise  in  such  courts  in  all  actions 
and  suits  against  persons  residing  at  the  com- 
mencement  of  the  suit  within  the  county  of 
Durham ;  and  that  all  persons  having  served 
or  now  actually  serving  as  clerks  to  such  soli- 
citors or  attorneys  under  articles,  and  who 
would  otherwise  be  entitled  to  be  admitted  as 
solicitors  or  attorneys  of  the  sud  courts  of 
Durham,  may,  on  or  before  the  expiration  of 
six  months  after  the  passing  of  this  act,  be 
admitted  as  solicitors  or  attorneys  of  the  said 
courts  at  Westminster  for  the  purpose  of  prac- 
tising there  in  the  like  matters  only,  without 
payment  of  any  greater  duty  than  would  be 
now  payable  by  law  upon  their  admissiim  as 
attorneys  of  such  courts  of  Durham  respectively. 

17*  'Ihat  uU  attorneys  and  solicitors  now  ac- 
tually admitted  and  practising  in  the  said  courts 
of  Durham  respectively,  may  be  admitted  as 
attorneys  and  solicitors  of  the  sidd  courts  at 


Westminster,  In  like  manner  as  is  now  or  may 
be  hereafter  prescribed  for  the  admission  of 
other  persons  as  attomeysand  solicitors  therein, 
upon  payment  of  such 'sum  for  duty,  in  addi- 
tion to  the  sum  already  paid  by  them  in  thai 
behalf,  as  shall,  together  with  such  latter  suni^ 
amount  to  the  full  duty  required  upon  the  ad« 
mission  of  attorneys  or  solicitors  in  the  said 
courts  at  Westminster,  and  that  all  persons 
having  served  or  now  actually  serving  under 
articles  as  clerks  to  such  attorneys  or  solicitors 
of  the  said  courts  of  Durham  respectively, 
may,  at  the  expiration  of  their  respective 
times  of  service,  be  admitted  as  attorneys  or 
solicitors  of  the  said  courts  at  Westminster^ 
in  like  manner  and  upon  payment  of  the  like 
duty,  as  if  they  haa  served  under  articles 
as  clerks  to  attorneys  of  the  last-mentioned 
courts. 

18.  That  any  person  who  shall  have  been 
duly  appointed  a  commissioner  for  taking 
affidavits,  or  a  Master  Extraordinary  in  Chan- 
cery of  any  of  the  courts  abolished  by  this 
act,  shall,  upon  producing  or  proving  his  ap- 
pointment before  the  proper  officer,  and  upon 
the  payment  of  one  shilling,  be  entitled  ta 
have  his  name  inserted  in  a  list  to  be  kept  for 
that  purpose  of  such  Commissioners  or  Masters 
Extraordinary,  as  the  case  may  be,  and  to 
exercise  withm  the  limits  of  his  existing  com* 
mission  or  commissions  the  same  power  and 
authority,  and  for  the  same  purposes,,  as  if  his 
commission  had  issued  from  one  of  his  Ma- 
s  courts  at  Westminster. 

1^.  Jurisdiction  of  the  Courts  at  West- 
minster  extended  to  Durham. 

20.  Assizes  to  be  held  in  Durham. 

21.  Repeal  of  Statute  7th  &  8th  Geo.  4, 
c.  71,  8.  7,  enacting,  that  no  Sheriff  or  other 
Officer  within  the  County  Palatine  of  Durham 
should,  upon  any  mesne  process  issuing  out 
of  any  of  his  Majesty's  CourU  of  Record  at 
Westminster,  after  the  date  therein  mentioned, 
arrest  or  hold  any  person  to  special  bail,  unless 
such  process  should  be  duly  marked  and  in- 
dorsed for  bail  in  a  sum  not  less  than  fifty 
pounds. 

22.  Compensation  to  persons  affected  by  the 
provisions  of  the  act. 

23.  Restrictions  as  to  Compensations. 

24.  Custody  of  the  Records  of  the  Courts 
abolished. 

25.  Reservation  of  Patent  Fees  to  Patentees 
for  life. 

26.  Land-tax  on  abolished  Offices  discharged. 

27.  Provisions  as  to  Oaths  re(|uired  to  he 
taken  before  Judges  of  Courts  which  are  abo- 
lished. 

28.  Extent  of  the  words  "County  of  Dur- 
ham." 

29.  Commencement  of  act,  31  st  Oct. 

30.  Reservation  of  allprofiu  to  the  Bishop- 
rick. 

31.  The  Bishop  to  take  and  hold  subject  to 
future  provisions. 

32.  Until  provision  shall  be  made,  the  Bishop 
to  keep  an  account  and  to  be  accountable. 

33.  Period  for  which  the  latter  provisions 
are  to  be  in  force* 


je..^'. 
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NEW  STAMP  DU'HES. 


AGREEMENTS. 


^ir, 


The  publication  in  yoar  last  Number  (p.  435) 
of  some  extracts  from  the  schedule  of  the  pro- 
j)08ed  New  Stamp  Act,  having  excited  my  atten- 
tion, I  am  induced  to  trouble  you  with  a  few  re- 
marks upon  one  head,  namely.  Agreements,  in 
which  it  appears  no  alteration  is  contemplated. 
The  stamp  upon  af^reeroents  has  iJways  struck 
me  at  one  of  the  mo^t  ill-judged  taxes  possi* 
hie ;  and  I  will  venture  to  affirm  that  it  has 
been  the  cause  of  more  injustice  and  disho- 
nesty than  any  other  branch  of  fi  nance»  at  the 
pame  time  that  its  oppressive  amount  prevents 
thousands  of  agreements  from  ever  being 
stamped  at  all.  I  need  not  point  out  to  you 
)iow  continually  cases  are  occurring,  where  a 
document  being  tendered  as  evidence  is  ob- 
jected to,  because,  containing  words  of  pro- 
mise, it  ought  to  be  stamped  {  how  often  the 
plain  fact,  whether  liable  to  duty  or  not,  will 
l>ear  considerable  argument ;  how  frequently 
ri)!ht  has  l)een  defeat»l,  ami  justice  rendered 
inaccessible,  by  the  rejection  of  the  document 
on  that  account.  The  best  evidence— writing 
under  a  man's  own  hand,  is  thus  rejected,  be- 
cause an  ample  Exchequer  must  be.  replenish- 
ed ;  and  dishonesty  is  sanctioned,  and  perjury 
encouraged,  by  inducing  persons  to  endeavour 
to  prove  the  same  facts  by  parol  evidence.  Oi 
all  tixes,  that  which  rewards  a  man  for  deny- 
ing the  evidence  of  his  own  writing,  must  be 
the  worst. 

Leaving  that  subject,  although  much  might 
be  said  upon  it,  I  will  refer  to  the  injudicious- 
ncss  of  rendering  instruments  not  final  in 
themselves,  but  merely  executorv.  liable  to 
duty.  Leases  and  conveyances,  by  which  an 
actual  interest  passes,  and  is  confirmed,  are 
rightly  taxed;  but  to  subject  those  instru- 
Difnts  which  are  not  final,  but  merely  initia- 
tive, to  a  heavy  duty,  is  not  only  oppressive  by 
its  burthen,  but  vexatious  in  its  operation ;  its 
tendency  being,  to  leave  to  verbid  engage- 
ment, and  consequently,  to  endless  miscon- 
ception and  misconstruction,  those  compacts 
which  are  the  basis,  or  intended  so  to  be,  of 
future  and  permanent  arrangements.  Setting 
aside  the  wilful  and  fraudulent  evasions  of 
parol  undertakings,  too  frequent  as  they  are, 
bow  often  are  friendships  severed,  and  animo- 
sities and  suits  engendered,  by  the  loose  and 
inaccurate  memory  of  one  party,  or  the  to- 
tally different  understanding  of  the  arrange- 
ment which  another  may  have  formed. 

The  proposed  duty,  too»  is  inconsistent  with 
correct  notions  of  finance;  for  instance,  an 
agreement  for  a  lease  of  a  house  of  ^5/.  a 
year  rent,  is  1/. ;  the  lease  itself,  which  con- 
veys  the  actual  interest,  is  two  shillings  and 
sixpence!  and  even  on  a  100/.  rent,  only  ten 
shiliings!  The  stamp  on  ihe  lease  is  quite 
enough,  I  admit ;  then  how  greatly  too  much 
must  be  the  stamp  on  the  agreement?  In 
conveyances,  too,  the  same  inconsistetacy  ap. 
pears* 

Another  point,  which  wpuM  weigh  most 


with  finance  ministers,  were  it  not  that  d«lly 
experience  shews  us  that  daily  experience 
doe;(  not  teach  them,  is,  that  the  revenue  ac> 
tuaily  suffers  by  this  high  duty.  How  few  of 
the  many  agreements  that  are  daily  signed  are 
ever  broui;ht  to  be  scamped  !  So' few,  that  I 
deliberately  assert,  that  were  the  duty  on 
agreements  one  shilling  instead  of  one  pound, 
there  would  be  a  large  increase  of  revenue  on 
that  head.  The  shilling  tax  would  be  so  little 
felt,  that  no  attorney  or  client  would  do  that 
which  he  now  does  every  day  of  his  life,  have 
his  agreements  written  on  unstamped  paper. 
He  would  keep  the  stamps  by  him  and  con- 
stantly use  them,  and  thus  the  revenue  would 
be  increased,  and  we  should  witness  no  m«)re 
the  disgraceful  scene  of  Courts  of  Justice 
rejecting  the  best  evidence,— of  fraud  trium- 
phant and  right  overthrown,  which,  under  the 
present  svstem,  we  are  daily  doomed  to  see. 

I  could,  did  space  permit,  adduce  from  our 
books  of  Reports,  incontrovertible  evidence 
to  prove  what  I  have  above  stated.  I  am  sa- 
tisfied, however,  with  calling  your  attention  to 
the  subject,  trusting  that  you  will  take  it  up 
yourself,  and  make  a  much  better  case  of  it 
than  I  have  done.  W.  C. 

[We  understand  that  the  Chancellor  of  the 
Exchequer  is  willing  to  provide  for  deeds  and 
instruments  improperly  stamped,  being  re- 
ceived in  evidence,  upon  paying  the  extra  duty 
and  penalty  into  Court ;  but  we  do  not  observe 
the  clause  m  the  printed  bill.    Ed.] 


SUGGESTIONS  FOR  IMPROVING 
THE  LAW. 


MAR8HAL8EA  AND   PALACE   COURTS. 

To  the  Editor  of  the  Legal  Olnerver, 

Sir, 
As  most  monopolies  in  the  Law  have  been 
extinguished,  I  beg  to  mention  the  existence 
of  one,  viz.  the  Palace  and  Marshalsea  Courts. 

I  suggest  that  these  Courts  he  abolished; 
and  I  trust  some  member  of  the  Legislature 
will  prepare  a  bill  for  that  purpose,  and  pre- 
sent it  to  Parliament  before  the  present  ses- 
sion expires. 

It  is  well  known,  before  the  recent  AcU  of 
Parliament  and  Rules  to  reform  the  Law, 
many  persons  sued  in  the  Courts  in  question 
for  expedition  as  well  as  cheapness ;  but  now 
those  mducements  have  fled,  as  execution  can 
be  obtained  in  a  Superior  Court  quite  as  soon 
(provided  Judgment  is  allowed  to  pass  by  de- 
fault, and  the  debt  be  under  20/.)  and  at  less 
expense,  as  no  doubt  you  are  aware. 

Six  attorneys  only  being  allowed  to  practise 
in  the  Courts  referred  to,  I  suggest  that  the 
Courts  should  be  totally  abolish^,  giving  the 
officers  a  fair  and  reasonable  compensation  for 
the  loss  of  their  respective  offices ;  or  else  for 
the  Courts  to  be  thrown  open  to  the  profes- 
sion generally,  in  the  same  manner  as  the 
Court  of  Exchequer  was  thrown  open  some 
years  since,  to  all  attorneys  who  were  desirous 
of  practising  in  that  Court. 

C.  S.  K. 


Sitperior  Courts :  Lord  Chancellors  ;  Equity  Exchequer. 
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SUPERIOR  COURTS. 


Ear^  €f^nntt\\ax'i  Court. 

PRACTICE. — INROLMENT  OF  DECREE. 

The  Court  will  not  order  the  inrolment  of  a 
derree  to  be  vaatted  merely  on  the  ground 
that  instructions  were  previously  given,  by 
mistake,  to  a  wrong  officer  to  enter  a  caveat 
against  the  inrSttntnt,  there  being  no 
charge  of  extraordimtry  dispatch,  Hurprise, 
fraud,  or  other  irregularity  against  the 
party  inroling  it. 

Sir  William  Home  moved  that  the  inrol- 
ment of  the  decree  in  ihU  case  be  vacated. 
The  decree  was  pronounced  by  the  Flee  Chan- 
cellor on  the  2dd  of  December,  1835.  The 
solicitors  of  the  parties  settled  the  minntes 
with  the  registrar  as  soon  as  was  possible  after 
the  holidays,  and  the  solicitor  of  the  plaintiff 
conceiving  the  decree,  which  was  in  favour  of 
the  defendants,  to  be  untenable,  gave  instruc 
tions,  on  the  16th  of  January,  1836,  at  the  Six 
Clerks'  Office,  to  his  clerk  in  court,  to  enter  a 
caveat  against  the  inrolment  of  it.  That  officer 
neglected  to  enter  the  caoeat,  and  the  soli- 
citor of  the  defendants  obtained  the  necessary 
documents  for  inrolling  the  decree,  with  the 
Lord  Chancellor's  sanction,  on  the  23d  of 
February  following,  and  it  was  accordingly  in- 
rolled  on  the  25ch  of  that  month.  These  were 
the  facts  as  sworn  to  in  the  affidavits  of  the 

Plaintiff's  solicitor  and  of  the  clerk  in  court, 
'his  seemed  to  be  a  case  of  sharp  practice, 
and  the  Court  had  jurisdiction  to  grant  relief. 
Sterens  v.  Gappy.*'  The  solicitor  for  the  de- 
fendants could  nut  suppose  that  the  plaintiff 
would  submit  to  the  decree.,  and  yet  by  tlie  in- 
rolment of  it  he  effectually  prevented  him  from 
appealing  from  it,  except  to  the  House  of 
Lords.  Xord  Hurdwicke,  in  a  caise  where  a 
party,  by  mistake,  applied  in  due  time,  but  at 
the  wrong  office,  to  enter  a  caveat,  ordered 
the  inrolment  of  a  decree  to  be  vacated,  as 
l)eing  too  quick,  though  strictly  regular. 
Anun.  1  Ves.  sen.  .326.  It  may  be'  said  that 
the  plaintiff's  solicitor  was  in  fault  in  giving 
his  mstructions  to  the  wrong  person,  instead 
of  the  Secretary  of  Decrees,  or  in  not  com- 
municating with  the  solicitor  for  the  defen- 
dants ;  but  if  this  was  a  mistake,  it  was  one 
into  which  the  plaintiff^s  solicitor  was  led  by 
the  Books  of  Practice  of  the  Court,  as  Ham* 
son,  p.  370,  and  Turner,  p.  734,  both  of  whom 
lay  it  down  as  the  practice,  that  to  prevent 
inrolling  a  decree  instructions  are  to  be  given 
to  the  clerk  in  court,  who  leaves  a  note  with 
the  bag-bearer,  in  these  words :  '*  Enter  a 
caveat  against  inrolling  this  decree.  Geo. 
Jackson,  clerk."  The  pluntiff  relied  on  that 
practice,  and  did  all  that  was  in  his  power  to 
prevent  the  inrolment. 

Mr.  fVigram  and  Mr.  James,  contrh.  The 
inrolment  of  the  decree  was  strictly  regular, 
according  to  the  modem  practice.  There  was 
no  bad  futh,  no  surprise,  no  dispatch.    The 

•  Turn.  &Russ.  178. 


decree  pronounced  in  December  was  not  in« 
rolled  till  February.  The  object  of  inrolling 
a  decree  is  to  prevent  being  harras^ed  with 
two  appeals — one  here,  and  one  to  the  House 
of  Lords.  The  party  here  did  not  only  not  go 
to  the  proper  officer,  but  did  not  enter  the 
caveat  at  all,  and  did  not  intimate  even  his  in- 
tention to  the  solicitor  of  the  defendants.  AU 
the  modern  cases  and  practice  on  thib  point 
are  set  forth  in  the  late  case  of  Barnes  v.  ^lY- 
son,^  before  Lord  Chancellor  Lyndhurst,  and 
they  relied  on  that  case  in  place  of  urging 
ar^ments  of  their  own. 

The  Lttrd  Chancellor  said,  in  the  course  of 
the  argument,  that  his  own  impression  was 
that  if  the  party  obtaining  the  decree  had  not 
notice  of  a  caveat  he  had  a  right  to  inrol  iU 
His  Lordship  added,  that  that  rule  was  not 
affected  by  the  application  of  the  other  party 
to  the  wrong  officer  to  enter  the  caveat.  The 
entering  of  the  caveat  being  neglected,  the  de« 
fendant's  solicitor  did  what  he  had  a  right  to 
do.  The  only  question  was,  whether  the  mis* 
take  of  the  plaintiff's  solicitor  was  to  be  con- 
sidered by  the  Court  a  sufficient  reason  for 
vacating  the  inrolment,  and  preventing  the  de- 
fendants from  having  the  benefit  of  the  inroU 
ment.  The  practice  of  the  Court  did  not  pre* 
scribe  any  limit  of  time  within  which  a  party 
was  not  to  inrol  a  decree  ;  but  the  Anonymous 
case,  liefore  Lord  Hardtricke,  assumed  a  limit, 
by  saying  the  decree  was  too  quickly  inroUed. 
'fhere  is  no  charge  of  irregularity  here ;  and 
the  Court  will  not  relieve  agfunst  a  party  who 
has  been  regular  according  to  the  practice, 
and  ^o  does  not  appear  to  have  taken  any 
advantage  of  the  other  party. 

fVanlle  v.  Carter  and  others.  Sittings  at 
Lincoln's  Inn,  April  12th,  1836. 


C^quitp  e^jrcf^rqtm'. 

PRACTICE. — BILL     OP     DISCOVERY. — DEMUR- 
RER.— PARTIES  HAVING   NO   INTEREST. 

A  party  cannot  file  a  bill  of  discovery  in  aid 
of  a  defence  to  an  action  at  law,  unless  his 
name  appears  on  the  record  in  the  action, 
or  his  interests  may  be  affected  by  the 
judgment  in  it,  as  in  case  of  partnership 
in  business  with  those  who  are  parties  to 
the  action. 

The  defendant  huniig  been  employed  by  the 
plaintiff»-— four .  persons  in  partnership-— as 
agent  in  the  consh^nment  of  goods  to  and 
from  places  abroad,  claimed,  on  the  settle* 
ment  of  accounts  between  him  and  them,  a 
balance  in  his  favour  of  1760/. ;  and  on  their 
disputing  that  claim,  he  brought  his  action  for 
the  same  agsdnst  three  of  the  four  partners, 
the  fourth  being  then  out  of  the  jurisdiction. 
The  pliuntiffs  thereupon  filed  their  bill  of  dis- 
covery, in  the  name  of  the  four,  alleging  that 
the  accounts  rendered  by  the  defendant  were 
fraudulent,  and  that  without  the  discovery 
sought  they  could  not  make  a  defence  to  the 
action,  and  praying  that  the  defendant  might 
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be  restrained  by  injunction,  in  the  meantime, 
from  proceedinjjr  with  his  action.  The  defen- 
dant demurred  to  the  bill. 

Mr.  G,  Richarfts,  in  support  of  the  demur- 
rer. The  action  was  brouj(ht  only  against 
three  of  the  plaintiffs,  and  they  alone  could 
be  affected  by  the  judi|[ment  in  that  action. 
It  is  a  rule  in  Courts  of  Equity,  that  no  per- 
son can  file  a  bill  of  discovery  in  fud  of  a  de- 
fence at  law,  except  such  as  are  made  parties 
to  the  action  at  law,  although  such  person 
may  be  e?er  so  much  interested  in  the  event 
of  the  action.  Cardate  v.  fFatkina*'  Ri- 
ckariiton  v.  Soaret.^ 

Mr.  Temple  and  Mr.  Rogrers,  in  support  of 
the  bill.  It  was  necessary ^to  make  the  four 
partners  parties  to  the  bill.  The  accounts, 
the  subject  of  the  suit,  were  between  the  de- 
fendant and  all  the  partners ;  and  if  he  should 
obtain  a  verdict  in  his  favour  in  the  action, 
the  judgment  to  be  entered  up  thereon  would 
affect  all  the  partnership  property.  The  fourth 
partner,  therefore,  who  was  out  of  the  juris- 
diction when  the  action  was  brought,  was  as 
much  interested  in  the  defence  to  it  as  any 
of  the  other  three  whose  names  appeared  on 
the  record.  The  cases  cited  were  distinguish- 
ed from  this. 

Lord  Abinger^  C.  B. — ^The  principle  of  the 
cases  cited  was  this,  that  no  party  could  join 
as  plaintiff  in  a  bill  of  discovery,  unless  he 
had  an  interest  in  the  discovciy.  A  mere 
stranger,  therefore,  having  no  such  interest  in 
Che  subiect-matter  of  the  suit,  could  not  file 
such  a  bill.  That  was  a  clear  and  just  propo- 
sition. There  were  other  cases,  which  went 
to  shew  that  a  party,  in  order  to  be  entitled 
to  file  a  bill  of  discovery,  must  have  either  an 
action  brought  against  him,  or  have  reason- 
able ground  to  believe  such  action  will  be 
brought.  In  the  case  of  Richardson  and 
Gotrer  v.  Soareg,  Richardson  was  not  a  party 
to  the  action  at  kw,  nor  was  he  in  any  part- 
nership with  the  Oowen,  nor  could  he  be  in 
any  manner  affected  by  a  judgment  at  law 
against  them.  But  in  the  present  case,  al- 
though the  judgment  at  law  could  not  be  en- 
tered up  against  the  fourth  partner,  who  was 
not  a  party  to  the  record,  yet  his  share  of  the 
partnership  property  would  be  affected  by  it. 
The  fourth  partner,  therefore,  had  a  direct 
interest  in  defending  that  action,  and  for  the 
purpose  of  his  defence  he  was  properly  joined 
as  plaintiff  with  the  other  partners  in  the  bill 
of  discovery.  The  demurrer  must  be  over- 
ruled. 

DartkeM  and  Othtre  v.  Lee^  at  Cray's  Inn 
Hall,  Feb.  19th,  1836. 


drc^ttttf  r  of  9Ie«<. 


«  5  Madd.  18. 

*»  See   Gawer   and  Othere  v.  Soarez    and 
Others,  10  Leg.  Obs.  468. 


ISSUE  OP  TWO  CAPIASES  ON  TWO  AFFIDA- 
VITS.— DEFECT  IN  SECOND  AFFIDAVIT. — 
WRITS  ISSUED  INTO  TWO  COUNTIES,  BUT 
BY  THE  SAME  OFFICER. — SECOND  WRIT 
GROUNDED  ON  FIRST  AFFIDAVITS-OBJEC- 
TIONS BY  PRISONER. — ^TIMB. ^INDULGENCE 
OF  THE   COURT. 

A  writ  of  capias  having  been  issved  on  a 
regular  affidavit ,  on  which  nothing  was 
done,  and  a  sttbsfquent  writ  being  issaed 
on  a  fresh  nffifltwii  into  another  cownljf, 
but  by  the  same  officer ^  who  acted  for  both 
counties,  which  was  irregular,  the  second 
writ  may  be  considered  as  issued  on  the 
first  affidavit. 

The  Court  will  grant  greater  indulgences  to 
prisoners  as  to  timtf,  in  mahing  objections, 
than  to  persons  at  large. 

A  nile  had  been  obtained  for  discharging  a 
defendant  out  of  custody,  on  the  ground  of  a 
defect  in  the  Jurat  of  the  affidavit  to  hold  to 
bail. 

i^ause  was  now  shewn,  and  an  objection  was 
taken  that  the  application  came  too  late,  as 
the  period  allowed  for  putting  in  bail  had  ex- 
pired. A  case  was  cited,  where  it  was  held 
too  late  to  make  an  objection  to  the  affidavit 
of  debt  after  bail  had  been  put  in,  and  it  was 
urged  that  the  defendant  ought  not  to  be 
placed  in  a  better  condition  by  his  own 
neglect. 

In  support  of  the  rule,  it  was  stated  that  a 
summons  had  been  taken  out  at  chambers  as 
soon  as  the  informality  was  discovered ;  but  it 
was  submitted  that  greater  indulgence  should 
be  allowed  the  defendant,  as  he  was  a  pri- 
soner. 

The  Court  observed,  that  the  defendant 
would  have  been  precluded  from  making  the 
objection,  if  bail  had  been  put  in ;  but  as  he 
was  still  in  custody,  it  might  be  considered, 
otherwise.  It  was  usual  to  grant  greater  in- 
dulgences to  prisonera  than  to  persons  at 
large. 

In  answer  to  the  rule  it  was  now  stated, 
that  before  the  writ  was  issued  on  which  the 
defendant  was  arrested,  a  prior  writ  had  been 
sued  out  on  a  good  affidavit,  but  into  another 
county.  It  ivas  submitted,  that  as  the  same 
officer  acted  for  both  counties,  the  pluntiff 
was  entitled  to  sue  out  both  writs  on  the  first 
affidarit  i  and  the  irregularity  in  the  second 
affidarit,  therefore,  coiDd  not  vitiate  the  writ, 
which  might  have  been  issued  on  the  affidavit 
which  was  first  filed. 

In  support  of  the  rule,  it  was  contended 
that  if  there  had  been  concurrent  %vrits,  this 
course  might  have  been  pursued;  but  here 
the  first  writ  was  issued  into  London,  and 
nothing  done  on  it,  and  then  the  second  writ 
was  issued  into  Midalesex,  on  an  entirely  fresh 
affidarit,  having  no  reference  to  the  rormer 
proceeding,  'fhe  first  writ  ought,  therefore, 
to  be  considered  as  abandoned,  for  although 
the  defendant  had  a  right  to  issue  an  alias  or 
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a  piuriet  writ,  yet  tbey  were  required  to  refer 
to  the  former  writ  or  writa;  and  in  a  case 
cited,  the  Court  had  drawn  a  distinction  be- 
tween concurrent  writs  and  allm  writs,  ob- 
Ferrin^r,  that  the  defendant  could  not  suffer 
from  concurrent  writs,  on  which  he  could 
OD]y  be  once  arrested,  and  he  would  only  be 
liable  to  the  costs  of  the  writ  on  which  he  was 
absolutely  arrested. 

The  Court  thought  the  proceedings  were 
perfectly  regular ;  and  the  same  opinion  having 
already  been  given  at  chambers,  the  rule  was 
tiiacie  absolute,  with  costs. 

Rule  absolute,  with  costs. — Rt^ch  v.  Johnton, 
a  priioner,  H.  T.  1836.    Excheq. 


APPLICATION  TO  MAKE  JUDGE'S  ORDER  A  RULE 
OF  COURT. — ATTACHMENT  FOR  CONTEMPT. 
— ONE  RULE. 

Onff  rule  only  is  necessary  to  make  a  Judge's 
order  n  Rule  of  Court,  and/or  an  atlacb- 
mentfvr  contempi  thereto, 

Tliis  was  a  motion  to  make  a  Judge's  order 
a  Rule  of  Court,  and  for  an  attachment  for 
disobedience  thereto.  A  case  was  referred  to, 
which  had  been  decided  in  the  Bail  Court, 
where  it  was  held,  that  an  application  to  make 
the  order  a  rule  of  Court,  and  for  an  at- 
tachment, might  be  made  at  the  same  time, 
but  that  it  was  necessary  that  two  rules  should 
issue.  A  difference  of  opinion  existed ;  but  it 
was  submitted  that  the  rule  to  make  the  order 
a  rule  of  Court,  must  be  in  existence  before 
the  attachment  could  issue  for  disobedience  to 
it. 

The  Cfftrt  thought  one  rule  would  be  suffi- 
cient. Tlie  contempt  was  complete,  without 
making  the  Judge's  order  a  Rule  of  Court. — 
Rule  accordingly. 

Fvrster  v.  Kirkwall,  H.  T.  1836.    £xcheq« 


BAIL  PUT  IN. — ^NOTICE  OF  JUSTIFICATION. — 
SUBSEQUENT  PAYMENT  OF  MONEY  INTO 
COURT. — EXPIRATION  OF  PERIOD  FOR  EX- 
CEPTING TO  BAIL. — INCIDENTAL  COSTS  IN- 
CURRED.—COSTS  IN  THE  CAUSE. 

j4  defendant  having  put  in  Imil,  and  given 
notice  of  justijicationt  is  nevertkeless  enti- 
tied  to  pay  money  into  Court  in  lieu  of  bail, 
untk20l.for  costs,  at  any  period  before 
the  period  for  excepting  to  the  bail  kas  ex- 
pired, or  before  the  bail  are  perfected. 
Any  costs  incurred  by  the  plaintiff  in  in- 
quiring into  the  bail,  and  in  preparing  no- 
tice of  exception,  are  properly  costs  lii  the 
cause,  under  such  circumstances. 

This  was  an  application  that  an  exoneretur 
might  be  entered  on  the  bail  piece,  the  defend- 
ant having  paid  the  amount  of  the  debt  claimed, 
and  20/.  costs,  into  Court.  It  appeared  that 
bail  above  harl  been  put  in,  and 'notice  of  justi- 
iication  given ;  but  three  days  after,  a  notice 
of  the  money  being  paid  in  was  served  on  the 
plaintiff.  It  was  contended  that  the  defendant 
bad  a  right  to  pay  in.  the  money  at  any  time. 
The  act  provided,  that  in  all  cases  where  a  de- 


fendant should  have  been  arrested,  it  should 
be  lawful  for  him  to  deposit  and  pay  into 
Court  the  sum  indorsed  on  the  writ,  together 
with  20/.  for  costs,  and  also  to  enter  an  ap- 
pearance within  the  time  in  which  he  would 
have  been  required  to  do  so  in  the  case  of  his 
perfecting  special  bail ;  and  no  motion  was  ne- 
cessary, except  where  the  defendant  desired  to 
exonerate  his  bail  by  paying  money  into  Court 
after  they  had  justified.  It  was  also  urged, 
that  the  defendant  was  at  liberty  to  pay  in  the 
debt  and  the  money  for  costs  at  any  time  be- 
fore special  bail  was  perfected  ;  and  if  any  inci- 
dental costs  were  incurred,  they  must  be  costs 
in  the  cause. 

lu  opposition  to  the  application  it  was  sub- 
mitted, that  in  consequence  of  notice  oi  justi- 
fication being  given,  some  expenses  had  been 
incurred  in  making  inquiries  respecting  the 
bail,  and  in  preparing  notice  of  exception. 
The- act  authonsed  the  defendant  to  pay  money 
into  Court  "  instead  "  of  putting  in  and  per- 
fecting the  bail.  In  this  case,  bail  above  was 
put  in,  and  some  costs  incurred  in  conse- 

3uencc ;  those  costs,  therefore,  were  in  the 
iscretion  of  the   Court,  and  the  defendant 
ought  to  pay  them. 

The  Court  said,  tliat  it  was  a  case  of  fre- 
quent occurrence,  and  it  had  better  stand  over 
in  order  that  authorities  might  be  sought  for. 
It  would  appear,  certuuly,  that  the  defendant 
ought  not  to  pay  monev  into  Court  under 
such  circumstances,  witnout  permission,  as 
was  the  practice  in  charging  the  bail. 

Subsequently  it  was  stated,  that  no  direct 
authorities  could  be  found,  and  it  was  urged, 
that  the  act  having  provided  that  a  motion  to 
the  Court  was  necessary  where  bail  had  been 
perfected,  and  permission  being  giveji  to  pay 
money  into  Court  only  in  lieu  of  ''putting 
in  and  perfectinj^  bul,"  the  case  was  not  with- 
in the  act,  and  if  the  application  were  grant- 
ed, it  must  be  as  a  favour.  The  bail  must 
be  considered  to  be  perfected  quoad  the  de- 
fendant, until  they  were  excepted  to;  but 
that  had  not  here  been  done. 

In  support  of  the  application,  some  cases 
were  cited  which  in  some  measure  bore  on 
the  case ;  and  in  tw6  of  them  it  had  been  held, 
that  as  the  act  was  intended  to  benefit  defend- 
ants, its  pro^sions  must  be  construed  favoura- 
bly towards  them.  Until  the  period  of  twenty 
days  allowed,  in  which  the  plaintiff  might  ex- 
cept to  the  bail,  they  could  not  be  said  to  have 
been  perfected. 

The  Court  nowsdd,  that  the  costs  should  be 
costs  in  the  cause.  If  the  defendant  had  ren- 
dered to  prison,  or  had  given  fresh  notice  of 
bail  who  had  justified,  the  plaintiff  would  not 
have  received  his  costs ;  and  the  only  difference 
between  the  cases  was,  that  here  he  was  better 
off,  the  money  being  actuaUy  in  Court.  The 
defendant  had  a  right  to  pay  the  money  into 
Court  at  any  time  until  the  period  tJlowed  for 
excepting  to  the  bail  had  expired ;  for  untQ 
then,  the  bail  could  not  be  said  to  be  per- 
fected. 

Rule  absolute  for  an  exoneretur, — Stan» 
forth  y.  M'Cann,  H.  T.  1836.    Excheq. 
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LAW  BILL8  IN  PAaLIAMBKT. 

Vtouit  of  iLttt^ti. 
Second  Reading. 
Law  of  Wyis. 
Law  of  Executors. 
Transfer  of  Property. 
Municipal  Corporations  Amendment. 
Court  of  Chancery  (Ireland). 
Beneficef  Plurality  and  Clergy  Resi- 
dence; 
Prisoners'  Counsel. 

In  Committee. 
Ecclesiastical  Courts  Consolidation. 

Bills  to  be  brought  in. 
Court  of  Chancery. 
Abolition  of  Arrest. 
Appellate  Jurisdiction  of  the  House  of 
Lords. 

ftovLit  of  Commonjf . 
For  Secojid  Reading, 
Descents  and  Heriots. 
Durham  Courts. 

Tithes  Voluntary  Commutation. 
Ecclesiastical  Leases. 

In  Committee, 
Registration  of  Aliens. 
Stamp  Duties. 
Registration  of  Voters. 
Manorial  Boundaries. 
Escheats. 

Election  Expenses. 
Marriages  in  England. 
Registration  of  Birtlis,  &c. 
Tunipike  Roads  Consolidation. 
Inthnidation  of  Voters. 
Final  Register  of  Voters. 

Consideration  of  Report, 
'Hthes  Commutation. 

Bills  to  be  brought  in,    . 
Bribery  Acts  Consolidation. 
Enfranchisement  of  Copyholds. 
Titles  by  Copy  of  Court  Roll. 
Law  of  Libel. 

Offences  against  the  Person. 
Prosecutions  for  Conspiracy. 
Costs  and  Actions  of  Private  Com- 
panies. 
Recovery  of  Tenements. 
Inclosure  of  Fields. 
Executions  for  Murder. 


BXUOVAL  OV  THB  COUBTS  FBOH  WB8T- 
MINSTBB. 

We  observe  that  Mr.  Tooke  gave  notice 
for  Friday  the  15th  instant,  of  presenting 


a  Petition  from  the  Incorporated  Law  So- 
ciety of  the  United  Kingdom,  for  removing 
the  Courts  of  Law  and  Equity  from  West- 
minster Hall  to  the  immediate  vicinity  of 
the  Inns  of  Court.  We  shall  be  unable, 
before  going  to  press,  to  report  the  result* 
but  believe  that  the  following,  in  subetanoe, 
are  the  grounds  of  the  petition  : — 

For  many  years  past,  it  has  been  ^nerally 
acknowledged  that  the  Courts  in  Westminster 
Hall  are  roost  inconveniently  situated  for  the 
practitioners,  suitors,  jurymen*  and  witnesses. 
They  are  situated  in  a  remote  part  of  the  me- 
tropolis, and  at  a  great  distance  from  the  Inns  of 
Court  and  Law  Offices,  and  from  the  residence 
of  almost  all  persons  having  occasion  to  resort 
thereto.  Their  removal  to  some  other  and  more 
convenient  situation,  has  therefore  always  been 
considered  a  desirable  object  whenever  a  proper 
opportunity  of  time  and  circumstances  would 
admit  of  its  being  effected.  Besides  their  ob- 
jectionable locality,  they  are  all  of  them  very 
inconvenient  in  their  construction:  manv  of 
them  small  and  dark  ;  and  none  of  them  have 
sufficient  accommodation  to  enable  the  Officers 
of  the  Court  and  Practitioners,  to  transact  thdr 
business  with  due  facility  and  dispatch. 

The  destruction  uf  both  Houses  of  Parlia- 
ment, and  the  offices  belonging  thereto,  hav- 
ing rendered  it  necessary  to  rebuild  them,  it  is 
evident  that  great  advantage  will  arise  by  ap- 
propriating the  present  Courts  to  the  purposes 
of  Parliamentary  Committee-Rooms,  and  ac- 
commodation for  witnesses  and  agents,  in 
which  case  new  Courts  of  Law  and  Equity 
would  be  required. 

The  Rolls  Houve  and  Garden,  in  Chancery 
Lane,  or  Serjeants'  Inu,  being  almost  equally 
distant  from  all  paru  of  the  metropolis,  and 
in  the  neighbourhood  of  all  the  Inns  of  Conrt 
and  Law  Offices,  would  be  a  central  situation, 
and  every  way  suitable  for  the  erection  of  the 
New  Courts. 


THE  EDITOirS  LETTER  BOX. 


The  First  Edition  of  the  Legal  Observer  of 
the  6th  of  Februarjr  (No.  316)  being  out  of 
print,  a  Second  Edition  has  been  published. 

The  Queries  and  Answers  of  R.  H.  B.; 
W.  R.  C. ;  "  A  Contributor ;"  Z.  Y. ;  Anon  ; 
W.  S.;  "Qui  Rcspondet;"  2.;  "A  Sub- 
scriber j"  and  F.  W.  D.,  have  been  received. 

As  alreacfy  intimated,  we  think  the  subject 
of  Dower,  as  discussed  bv  Y.  N.  N.  and  his 
opponents,  has  been  sufficiently  stated  and 
answered,  and  our  correspondents,  on  both 
sides  the  question,  mil  excuse  the  omission  of 
their  further  letters. 

We  thank  a  correspondent  for  his  sugges- 
tion as  to  the  Sheriffs. 

''  A  Subscriber"  \n\\  find  in  the  first  article 
m  the  present  Number,  an  answer  to  his  in* 
quiry. 


iRtt  Utqal  i&b^tvhtv. 


SATURDAY,  APRIL  23,  1836. 


— —  "  Qaod  ouigis  ad  Kot 

PerdDet,  et  aescire  malum  est,  agitamua. 


HotUT. 


ON  THE 

PERFORMANCE  IN  EQUITY  OF  A 
NEGATIVE  CONTRACT. 


SoMB  degree  of  difficulty  exists  as  to  the 
negative  contracts  which  will  be  eoforced  in 
equity. 

A  very  common  instance  of  a  negative 
contract,  which  is  enforced  in  equity,  is  a 
contract  not  to  carry  on  a  trade  within  a 
limited  distance.  There  can  be  no  doubt, 
■when  such  a  contract  is  entered  into  by 
two  persons  carrying  on  the  same  trade, 
that  an  injunction  ynJl  be  granted  to  re- 
strain the  breach  of  it  ;*  although  an  agree- 
ment not  to  carry  on  a  trade  at  all  is  held 
to  be  in  restraint  of  trade,  and  to  be  void. 

On  the  same  principle,  where*^  a  nephew 
wished  to  go  on  the  stage,  and  his  unde 
gave  him  a  large  sum  of  money  in  con- 
sideration of  his  covenanting  not  to  per- 
form within  a  certain  district,  the  Court  ex- 
ecuted the  covenant,  on  the  ground  that  a 
valuable  consideration  had  been  given  for  it. 

But  an  agreement  not  to  act  on  any 
stage  would,  no  doubt,  be  void ;  and  even 
an  agreement  to  act  for  a  certain  period  at 
a  particular  theatre,  and  not  to  act  at  any 
otiber  place  in  London^  was  held  to  be  such 
an  agreement  as  a  Court  of  Equity  could 
not  enforce.  This  was  so  decided  in  the 
case  of  the  late  Mr.  Kean.<^  "  In  the  first 
place/'  said  the  Vice  Chancellor,  *'  inde- 
pendently of  the  difficulty  of  compelling  a 
man  to  act«  there  is  no  time  stated,  and  it 

*  See  the  cases  coUected  in  1  Byth.  Conv. 
172,  n. 

b.  Cit.  by  Sir  L.  ShadweU,  V.  C,  in  Km- 
derly  v.  Jenningi,  6  Sim.  351. 

^  Kemble  v.  Kean,  6  Sim.  333. 
#L,iti.— N0.329. 


is  not  stated  in  what  characters  he  shall 
act;  and  the  thing  is  altogether  so  loose 
that  it  is  perfectly  impossible  for  the  Court 
to  determine  upon  what  scheme  of  things 
Mr.  Kean  shall  perform  his  agreement. 
There  can  be  no  prospective  declaration  or 
direction  of  the  Court  as  to  the  performance 
of  the  agreement;  and  supposing  Mr.  Kean 
should  resist,  how  is  such  an  agreement  to 
be  performed  by  the  Court  ?  Sequestration 
is  out  of  the  question ;  and  can  it  be  said 
that  a  man  can  be  compelled  to  perform  an 
agreement  to  act  at  a  theatre  by  the  Court 
sending  him  to  the  Fleet  for  refusing  to 
act  at  all." 

Lord  Eldon,  however,  seems  to  have 
thought  that  a  contract  to  act  only  at  one 
theatre  would  be  binding,  when  there  was  a 
partnership,  "  If  Mr.  Garrick,  he  sajrs,* 
were  now  living,  would  it  be  unreasonable 
that  he  should  contract  with  Mr.  Colman 
to  perform  only  at  the  Haymaxket  Theatre, 
and  Mr.  Colman  with  him  to  write  for  that 
theatre  alone.  Why  should  they  not  thus 
engage  for  the  talents  of  each  other."  It 
is  to  be  observed,  however,  that  the  diffi- 
culty of  enforcing  the  performance  of  the 
contract  exists  as  much  in  the  one  case  as 
in  the  other. 

A  contract  by  an  author  to  write  a  par- 
ticular work  cannot  be  enforced  in  equity. 
Thus,  where  there  was  a  positive  stipula- 
tion by  a  barrister  to  write  reports  for  a 
bookseller.  Lord  Eldon  held  that  he  could 
not  enforce  such  a  contract,  nor  restrain 
the  barrister  from  publishing  his  reports  at 
another  publishers.*  But  this  would  be 
different  where  there  was  a  partnership,  as 


d  In  Morrit  v.  Coiman,  18  Ves.  437. 
e  Clarke  v.  Price,  2  J.  Wilson,  157. 
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in  the  caso  of  Mr.  Colman,  who  covenanted 
Mrith  his  co-proprietor,  Mr.  Morris/  that  he 
would  not  write  dramatic  pieces  for  any 
theatre  hat  the  Hajnoaarket,  and  this  was 
held  to  he  legal. 

The  latest  case  on  this  suhject  is  that  of 
Kimherley  y.  Jennings fi  in  which  a  clerk  to 
large  fiEUstors  at  Birmingham,  covenanted, 
in  consideration  of  a  salary,  and  of  an 
agreement  to  he  taken  into  partnership  at  a 
certain  time,  to  serve  them  as  clerk,  tra- 
veller, and  book-keeper  in  the  trade  for  six 
years,  and  that  he  would  not  for  that  space 
of  time  work  for  or  be  employed  by  any 
other  person,  or  in  any  other  business 
whatsoever^  without  the  consent  of  his 
employers.  A  bill  being  filed  to  restrain 
the  defendant  (the  traveller)  from  working 
for  any  other  person  in  any  trade  or  busi- 
ness whatsoever,  a  general  demurrer  to  this 
bill,  for  want  of  equity,  was  allowed  by  the 
Vice  Chancellor;  and  as  the  point  is  of 
considerable  importance,  we  shall  give  his 
Honor's  judgment  at  some  length : — 

"  It  does  not  clearly  appear  to  be  the 
meaning  of  the  agreement,  that,  if  the  event 
happened  that  the  defendant  did  not  con- 
tinue, during  the  whole  term  of  six  years, 
in  the  service  of  the  plaintiffs,  he  should  be 
disabled  from  engaging  in  any  other  service 
or  employment  for  the  remainder  of  the 
term.  It  has  been  assumed,  in  the  course 
of  the  argument,  that  this  part  of  the  agree- 
.ment  is  to  he  taken  by  itself,  and  that, 
whatever  might  happen  during  the  term, 
the  defendant  should  not  engage  in  any 
other  employment.  But,  attending  to  the 
whole  of  the  agreement,  the  true  construc- 
tion of  it  seems  to  be,  that,  during  such 
-  portion  of  the  term  as  the  defenduit  should 
continue  in  the  service  of  the  plaintiffs,  he 
should  not  enter  into  any  other  employ- 
ment ;  but  if  he  should  be  dismissed  during 
the  term,  then  that  he  might  engage  him- 
self in  the  service  of  other  persons.  Sup- 
posing, however,  the  meaning  of  the  agree- 
ment to  be  such  as  I  have  stated  it  to  be, 
still  it  would  afford  a  strong  reason  against 
the  interference  of  the  Court ;  for  it  would 
be  what  is  commonly  termed  a  hard  bar- 
gain ;  inasmuch  as  the  agreement  is  so 
constructed,  that  if,  firom  illness  or  any 
other  cause  over  which  the  defendant  could 
have  no  control,  he  should  become  incapable 
of  serving  the  plaintifis,  they  have  the  op- 


^  Morris  ▼.  Colman,  18  Ves.  437;  and  see 
what  the  Five  Chancellor  says  of  this  case, 
6  Sim.  338. 

e  G  Sim.  340. 


tion  either  of  discharging  him,  or  discon* 
tiuuing  the  payment  of  his  salary,  and  in- 
sisting that,  for  the  remainder  of  the  siz 
years,  he  shall  not  engage  in  the  service  of 
any  other  individual.  Nothing  could  be 
fnore  harsh  towards  a  young  man  dealing 
With  great  traders,  than  that  he  should  be 
allowed  to  enter  into  an  agreement,  which 
placed  him  so  entirely  in  their  power.  And, 
although  events  have  happened  which  have 
precluded  the  pkdntifiB  from  availing  them- 
selves of  this  harsh  stipulation,  still  I  must 
look  at  the  agreement  as  it  was  originally 
concocted,  in  order  to  see  whether,  on  the 
whole,  it  was  such  as  this  Court  would 
countenance.  Then,  at  the  end  of  the 
agreement,  there  is  this  stipulation,  that,  at 
the  end  of  the  term  of  six  years,  the  parties 
should  become  partners,  upon  such  terms, 
conditions,  and  restrictions  as  should  be 
mutually  agreed  upon  between  them.  This 
was  an  essential  and  important  part  of  the 
agreement,  and  was  so  considered  by  both 
parties;  and  although  the  performance  of 
it  was  to  depend  on  the  defendant's  good 
conduct,  and  the  terms  of  the  partnership 
were  to  be  subsequently  arranged,  it  is 
plain  that  he  so  considered  it,  firom  his 
having  expressed  his  desire  to  the  plaintiff, 
at  the  meeting  between  them,  on  ^e  8th  of 
January,  1835,  to  procure  some  better 
terms  as  to  the  promised  partnership,  and 
from  his  having  pressed  them  to  specify 
what  proportion  of  the  trade  he  was  to  have, 
and  further,  firom  his  having,  on  the  fol- 
lowing day,  obtained  firom  them  the  second 
agreement,  in  which  they  again  held  out  to 
him  the  prospect  of  a  future  partnership. 
The  whole  of  the  agreement  must  be  taken 
together;  and  though  that  portion  of  it 
which  relates  to  the  partnership  is  so  vague 
and  loose  that  the  Court  cannot  execute  it, 
still  it  is  evident  that  the  defendant  was 
looking  forward  to  the  time  at  which  he 
should  have  a  share  of  the  profits ;  and 
this  Court  is  not  at  liberty  to  say  that  that 
portion  of  the  agreement  on  which  it  can- 
not act  shall  be  rejected,  and  that  the  other 
part,  on  which  it  can  act,  shall  be  retained. 
It  is  observable,  that  the  bill  represents 
that  the  plaintiffs  are  ready  and  wiDing  to 
perform  the  agreement  on  their  parts,  but 
it  does  not  ask  for  a  specific  performance ; 
and  it  is  obvious,  that  if  the  plaintiffs  were 
required  by  the  defendant  to  admit  him 
into  partnership,  they  might  insist  on  such 
terms  as  would  render  it  impossible  that 
they  ever  should  become  partners.  The 
plaintiffs,  however,  by  this  .offer,  shew 
that,  in  their  view,  the  stipulation  at  the 
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end  of  the  agreement  wbjb  material,  though 
they  might  act  in  such  a  way  as  that,  vir- 
tually, they  should  not  be  bound  by  it. 
Then  it  was  said  that  the  Court  might 
execute  a  negative  contract.  I  admit  it. 
But  here  the  negative  covenant  does  not 
stand  by  itself;  it  is  coupled  with  the 
agreement  for  service  of  a  certain  number 
of  years,  and  then  for  taking  the  defendant 
into  partnership.  In  the  first  place,  this 
agreement  cannot  be  performed  in  the 
whole,  and  therefore  this  Court  cannot  per- 
form any  part  of  it ;  in  the  next  place,  it  is 
not  to  be  construed  as  the  plainti^  contend 
for;  and  lastly,  it  is  a  hard  bargain,  and 
therefore  this  Court  will  not  interfere." 


PRACTICAL   POINTS   OF  GENERAL 
INTEREST. 


printer's  account. 

Where  a  printer  soufrbt  to  recover  the  re- 
ward of  his  labours  in  printing  certain  works, 
which  had  been  consumed  by  fire  before  de- 
livery to  the  author,  it  was  held  that  he  could 
not  recover,  because  the  usage  of  the  trade 
was  proved  to  be,  that  a  printer  ought  not  to 
be  pud  for  any  part  of  his  work  until  the 
whole  is  completed  and  delivered. — Gillett  v. 
Mawman,  \  Taunt.  137.  This  rule  was  acted 
on  very  recently,  under  the  following  circum- 
stances : — 

Aiiumpnt  on  a  bill  of  exchange  by  the 
drawer  agunst  the  acceptor,  and  counts  for 
work  and  labour.  Tlie  defendant  pleaded — 
first,  that  he  did  not  accept  the  bill ;  sccondlv, 
that  the  work  and  labour  was  to  be  done  m 
respect  of  a  Quantity  of  books,  and  that  they 
were  not  all  delivered ;  thirdly,  that  the  credit 
had  not  expired ;  and  fourthly,  a  set-off.  To 
the  second  plea  the  plain tifi^  replied,  that  part 
of  the  lH>oks  were  delivered,  and  the  remain- 
der were  ready ;  and  that  notice  was  given  to 
the  defendant  to  fetch  them  away.  The.piain- 
tifls  were  printers,  and  printed  for  the  defen- 
dant, in  the  year  1829,  a  work  called  "  The 
Analytic  Dictionary,"  of  which  the  impres- 
sion was  to  be  750  copies.  It  was  provecl,  on 
the  part  of  the  plaintiffs,  that  on  the  morning 
of  the  12th  of  August,  a  fire  broke  out  on 
their  premises,  and  that,  previous  to  that  day, 
the  defendant  had  received  four  copies,  in 
•boards,  of  the  work  complete,  which  ne  him- 
self took  to  his  publisher,  and  also,  that  he 
had  206  copies  delivered  to  his  order,  in 
sheets,  on  the  morning  of  the  fire,  which  were  | 
all  right  and  complete,  but  without  any  wrap- 1 


pers.  The  only  evidence  as  to  whether  the 
whole  number  had  been  printed,  was  the  evi- 
dence of  a  journeyman,  who  said  that  he  him- 
self  worked  off  250  copies  previous  to  the  fire, 
and  that  there  were  two  other  men  working 
at  them  also.  Ttndal,  C.  J.— "As  to  the  work 
and  labour,  the  defendant  sets  up  in  answer 
to  the  claim,  that  there  was  au  agreement  be- 
tween him  and  the  plaintiffs,  by  which  the 
plaintiffs  contracted  to  print  a  work,  and  were 
not  to  he  pud  till  the  whole  was  delivered. 
In  answer  to  that  the  plaintiffs  say,  admitting 
that  the  agreement  was  so,  as  to  210  copies, 
they  did  actually  deliver  them  to  the  defen- 
dant ;  and  as  to  540,  they  say  they  were  all 
printed  and  completed,  and  ready  for  deli- 
very, when  a  fire  broke  out  and  consumed 
them.  The  question  will  be,  whether,  upon 
the  evidence,  you  are  satisfied  that  all  were 
printed,  or  whether  the  fire  took  place  while 
the  press  was  set,  and  before  the  whole  was 
printed  off."  Verdict  for  the  plaintiffs  for  the 
amount  of  the  bill  of  exchange,  and  for  the 
defendant  as  to  the  other  part  of  the  demand. 
^-Adlard  v.  Booth,  7  C.  &  P.  108. 


NEW  BILLS  IN  PARLIAMENT. 


STAMP  DDTIES. 

This  is  intituled,  "  A  Bill  to  consolidate 
and  amend  the  Laws  relating  to  the  Stamp 
Duties.'* 

The  following  is  an  analysis  of  such 
clauses  as  we  can  at  present  find  room  for, 
and  which  particularly  concern  the  pro- 
fession. 

10.  Commissioners  u.av  discontinue  dies, 
and  provide  new  ones  in  lieu  thereof.  After 
a  day  fixed  by  notice  in  the  Gazette,  the  new 
dies  to  be  the  only  true  and  lawful  dies. 
Deeds,  &c.  stamped  with  any  other  dies  after 
the  day  so  fixed,  to  be  deemed  not  duly 
stamped.  Stamps  rendered  useless  by  the 
discontinuance  of  old  dies  and  the  providing 
of  new  dies,  to  be  allowed  and  exchanged. 

11.  Paper  stamped  for  duties  granted  by 
former  acts  may  be  used  for  deeds  or  instru- 
ments requiring  stamps  of  like  amonnt  under 
this  act.  Stamped  paper,  &c.  rendered  use- 
less by  this  act,  may  be  exchanged  or  have 
additional  stamps  as  herein  mentioned. 

12.  Instruments  having  wrong  stamps,  but 
of  sufficient  value,  shall  oe  valid.  Exception 
in  case'  of  probates,  &c. 

20.  Deeds,  &c.  not  duly  stamped,  may  be 
stamped  after  execution,  on  payment  of  du- 
ties and  penalties ;  except  bills,  receipts,  po- 
licies, and  certificates  of  shares.  Any  deed, 
&c.  which  may  have  been  inadvertently  or 
necessarily  wntten  on  unstamped  paper,  if 
brought  to  the  head  office  within  twelve 
months,  may  be  stamped,  and  the  i^enalty  re- 
mitted. Certain  deeds,  &c.  allowed  to  be 
stamped  after  signature. 
212 
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21.  Agreements  liable  only  to  20«.  duty,  may 
be  stamped  within  twenty-one  days^  without 
penalty. 

24.  Instruments  exeouted  abroad,  may  he 
stamped  within  two  months  after  being  re- 
ceived in  the  United  Kingdom. 

26.  No  deed  or  instrument  liable  to  stamp 
dut^,  shall  be  available  or  given  in  evidence 
until  duly  stamped.  Judges  shall  officially 
notice  stamps. 

28.  Penalty  for  inroUing  or  registering 
deeds  not  duly  stamped. 

30.  Penalty  on  inserting  false  consideration, 
&c.  in  deed,  500/.  Attorney  or  public  officer, 
&c.  so  offending,  disabled  from  practising.  If 
consideration  be  not  trul^  expressed,  it  may 
be  recovered  back.  Proviso,  if  the  duty  ac- 
tually paid  be  not  less  than  that  payable  by 
law. 

31.  No  single  deed,  subject  to  one  specific 
duty,  shall  be  charged  under  two  distinct 
heads;  but  deeds,  &c.  containing  distinct 
matters,  shall  be  liable  to  separate  duties. 

34.  Commissioners  may  authorise  public 
companies  to  take  transfers  of  shares  in  un- 
stamped books.  Officers  shall  produce  such 
books  containing  such  transfers,  quarterly,  to 
be  stamped. 

37.  On  surrender  of  copyholds  in  Court,  a 
note  shall  be  delivered  to  the  steward,  stating 
whether  it  be  on  a  sale  or  not,  with  the  con- 
sideration, &c.  Penalty  on  admitting  with- 
out such  note,  50/.,  or  for  a  false  note,  100/. 

44.  For  securing  payment  of  the  stamp 
duties  on  admissions  into  courts,  of  barristers, 
or  of  persons  to  degrees,  on  admission  into 
colleges  and  into  corj^orations.  Provision  as 
to  subsequent  admbsions  into  courts  or  so- 
cieties. 

47.  Articles  of  clerkship,  in  order  to  ad- 
mission as  solicitors,  &c.  in  any  court  in 
£ngland  or  Ireland,  shall  be  registered  in  the 
proper  court,  within  six  months  after  execu- 
tion, or  service  shall  be  calculated  from  date 
of  inrolment.  No  admission  without  inrol- 
ment. 

49.  Affidavit  to  be  made  by  party  applving 
to  be  admitted  as  solicitor,  &c.,  specifying 
payment  of  the  duty,  name,  &c.  01  master, 
time  of  execution,  and  registry  of  contract. 

50.  Commissioners  prohibited  from  stamp- 
ing any  articles  of  clerkship,  &c.  after  six 
months  from  the  date  hereof;  except  articles 
of  clerkship  stamped  with  a  view  to  admission 
in  inferior  Courts,  which  may  be  afterwards 
stamped,  to  entitle  to  admission  into  superior 
Courts. 

51.  No  person  shall  commence  or  defend 
actions,  as  attorney,  solicitor,  &c.  unless  duly 
admitted  as  siieh;  penalty  100/.  Persons  not 
qualified  practising  as  attorneys  in  the  names 
of  qualified  persons,  punishable  by  attach- 
ment, &c. 

52.  Attorney,  &c.  admitted  in  any  Court  in 
the  United  Kingdom,  shall  before  practising, 
deliver  at  the  Stamp  Office  a  note,  in  writing, 
containing  his  name,  residence,  and  period  of 
admission ;  and  on  payment  of  duty,  shall  re- 
ceive a  stamped  certificate.     Certificated  shall 


be  renewed  annually,  and  continue  in  force 
till  the  15th  of  Nove'mber  after  date.  Certifi- 
cutes  granted  before  this  act  shall  be  in  force 
until  I5ih  Novemlier. 

53.  Certificate  shall  be  produced  and  entered 
in  the  Courts  of  which  the  party  11  an  attorney, 
&L*.  with  an  officer,  who  shall  make  alphabetical 
lists  of  the  parties,  &c. 

54.  Attorneys,  &c.  resident  in  London  or 
Ediuhurgh  for  forty  days  in  any  year  shall  be 
liable  to  the  higher  certificate^dnty. 

55.  Attorneys,  &c.  suing  or  doing  any  act 
without  obtaining  the  required  certificate,  shill 
forfeit  60/.,  and  be  incapable  of  recovering 
fees,  &c.  In  actions  for  penalties  ajponat  at- 
torneys, &c.  they  shall  be  deemed  to  ba?e 
acted  as  such,  unless  proceedings  be  set  ande 
by  the  Court. 

57.  Solicitors,  &c.  neglecting  to  obtain  cer- 
tific4ites  for  one  whole  year,  disabled  to  prac- 
tise, but  may  be  re-admitted  on  payment  of 
duty  and  penalty. 

58.  Saving  for  reyenue  solicitors  under 
9  O.  4,  c.  25. 

59.  Persons  having  regularly  served  any  aU 
torney,  &c.  shall  not  be  disqualified  from  being 
admitted  by  reason  of  any  omission  of  his  mas- 
ter to  take  out  bis  annual  certificate,  &c. 

60.  Persons  not  to  draw  conveyances,  &c. 
on  penalty  of  50/.,  unless  seijeants,  barris- 
ters, advocates,  attorneys,  &c.  or  members 
of  Inns  of  Court.  Exception  as  to  wiUs  and 
agreements. 

61.  Certificates  of  conveyancers,  &c.  shall 
expire  on  the  dlst  October  yearly. 

72.  Public  offices,  companies,  and  courts  of 
law  or  equity,  may  be  authorised  to  take  re- 
ceipts in  unstamped  books. 

101.  Stamps  on  paper,  &c.  not  signed,  be- 
come useless  or  spoiled,  may  be  changed  for 
new  stamps,  &c.  within  twelve  months. 

102.  Improper  stamps  used  on  deeds,  &c. 
may  he  cancelled  and  allowed. 

103.  Where  signed  stamped  instrumente  fail 
of  their  intended  effect,  in  certain  cases  the 
stamps  shall  he  allowed. 

IHh  Commissioners  may  make  regulations 
as  to  time  of  allowing,  and  require  affidavits, 
&c.  in  support  of  claims  for  allowance  of 
spoiled  stamps. 

111.  Commissioners  authorised  to  refund,  in 
money,  the  amount  of  stamps  spoiled  or  ren- 
dered useless. 

112.  Penalty  for  not  proving  wills  or  taking 
out  letters  of  administration  mthin  a  given 
time,  100/.,  and  double  the  amount  of  the  duty. 

113.  Executors  and  administrators,  upon 
applying  for  a  probate  of  a  will  or  letters  of 
administration  of  the  estate  of  a  deceased  per- 
son, to  deliver  to  the  Court  an  inventory,  upon 
oach,  of  the  personal  estate,  and  of  the  debts 
payable  thereout. 

1 18.  Executors  or  adminbtrators  to  deliver 
to  the  Commissioners,  upon  oath,  a  particular 
inventory,  account,  and  valuation,  with  a  sche- 
dule of  debts,  within  two  years. 

119.  If  too  much  or  too  little  duty  paid  on  a 
prohate.  &c.  the  difference  to  be  paid  or  re- 
turned,  as  the  case  may  be. 
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120.  Where  it  shall  be  discovered  after  the 
delivery  of  the  particular,  inventory,  &c.  of  the 
estate,  that  too  little  stamp  duty  has  been 
paid,  the  additional  duly  shall  be  paid  within 
three  months  from  such  discovery. 

121.  Ecclesiastical  Courts  not  to  take  sur- 
renders of  probates,  &c.  on  the  ground  only  of 
wroimr  duty  paid  thereon. 

122.  The  Commissioners  to  provide  a  stamp 
for  marking  probates  of  wills  or  letters  uf  ad- 
ministration  relating  to  any  estate  in  respect 
whereof  any  probates  or  letters  of  administra- 
tion shall  have  been  before  taken  out,  and  the 
proper  duty  paid  thereon. 

123.  Commissioners  may  cancel  the  stamps 
on  useless  probates  of  wills  and  letters  of  ad- 
ministration, and  allow  such  stamps. 

125.  Duty  to  be  paid  by  executors  or  ad- 
miniatrators  on  retaining  or  paying  legacies. 

126.  By  whom  duties  on  legacies  charged 
on  real  estate  shall  be  paid. 

127.  When  executors,  &c.  shall  not  have 
paid  the  legacy  duties  in  reasonable  time,  the 
Court  of  Exchequer  may  grant  a  rule  requir- 
ing executors,  &c.  to  deliver  an  account,  upon 
oath,  of  the  legacies  paid. 

1^.  If  suit  be  instituted  concerning  ad- 
ministration,  the  Court  to  provide  for  pay- 
ment of  duty. 

129.  The  value  of  annuities  and  the  duty 
thereon  shall  be  calculated  according  to  the 
schedule  annexed,  and  the  duty  paid  by  instail- 
mentSp  &c. 

133.  How  duty  on  legacies  enjoyed  by  per- 
sons in  succession,  or  having  partial  interests 
therein,  shall  be  charged. 


REPEAL  OF  ATTORNEYS'  CERTIFI- 
CATE DUTY. 

The  following  objections  to  this  Tax  arc 
extraetad  from  the  Memorial  and  Petition  of 
the  Procurators  of  the  Sheriff  Court  of  Fife, 
at  Cupar : 

In  the  first  place,  it  is  a  direct  tax,  pres:<ing 
heavily  on  those  coming  within  its  operation. 

Second. — It  is  a  poll-tax,  pariial,  in  so  far  as 
it  separates  the  members  of  the  profession 
from  the  community  at  large  $  and  still  mors, 
in  so  far  as  it  falls  with  equal  severity  on  the 
rich  and  on  the  poor  of  those  who  are  so  taxed, 
and  is  not  proportioned  according  to  the  extent 
of  their  business,  or  the  profits  derived  from 
their  employment 

Third. — it  is  a  tax  on  one  class  of  men  for 
the  benefit  of  the  whole  community;  and 
while  it  bears  hard  on  those  coming  within  its 
operation,  it  does  not  benefit  the  community 
to  an  extent  worthy  of  consideration. 

Fourth. — It  is  unequal  in  its  operation.  To 
enforce  the  payment  of  it,  it  has  been  found 
necessary  to  provide  penalties,  and  enact  disa- 
bilities oppressive  to  the  practitioners,  and 
dangerous  to  the  community,  in  so  far  as  by 
the  accidental  omission  to  take  out  or  renew 


the  certificate  mthin  a  specified  time,  the 
practitioner  is  subjected,  without  notice,  to 
the  penalty  of  being  barred  from  suing  in  the 
court  in  which  he  practises ;  and  in  so  far  as 
the  acts  and  deeds  of  the  unlicensed  practi- 
tioners, and  more  especially  of  the  unlicensed 
notan-,  are  by  the  statutes  declared  to  be  of 
no  effect. 

Fifth. — ^The  parties  upon  whom  this  tax  is 
laid,  have  to  pay  heavy  duties  to  Government 
before  their  admission  to  the  profession,  of 
larger  amount  than  those  which  are  levied 
from  any  other  class  of  society. 

Sixth. — A  poll-tax  b  neither  a  proper  nor  an 
effectual  way  of  securing  the  respectability  of 
a  liberal  profession. 

The  following  is  from  a  Correspondent : 

The  subject  of  a  reduction  of  the  Certifi- 
cate Duty,  has  been  introduced  into  the  House 
of  Commons,  in  the  shape  of  a  Petition,  from 
the  practitioners  in  the  Scotch  Courts. 

A  curious  argument  is  used  against  the  re- 
duction of  the  dut^  in  England,  viz.  that 
"  the  practitioners  m  London  pay  12/.,  re> 
CAL'BB  thep  can  g^o  and  ffet  a  i^^ge  ditcfmnt 
ttilotted  tiem  at  th^s  Stamp  Office,*'  Odd 
logic !  They  pay  12/.  becatue  **  the  law  com- 
pels it ;"  nor  IS  one  farthing  allowed  for  dis- 
count, as  the  intelligent  and  well-informed 
legislator  should  know. 

The  Chancellor  of  the  Exchequer  seems  to 
think  the  tax  falls  upon  the  clients,  who  would 
not  liencfit  bv  its  reduction ;  that  is  to  say, — 
in  his  financial  view  of  the  matter,— were  he 
to  remove  the  tax  from  the  raw  article,  it 
would  still  be  continued  to  the  public  in  the 
charge  upon  that  manufactureil  for  consump- 
tion. But  he  is  probably  not  aware  of  the 
veto  of  the  taxing  officers,  which  (similar 
to  the  assize  of  bread,  prescribing  that  it 
sliould  not  be  beyond  so  much  the  quartern 
loaf,)  ordains  that  '*  application  for  payment 
of  debt  fliiall  only  be  charged  at  2f.,  writs  at 
10«."  &c.  &c.  &c.  Nor,  in  the  narrow  view 
that  he  takes  of  the  matter,  does  he  consider, 
that  the  interest  upon  fees,  &g.,  in  Chancery 
proceedings,  eats  up  the  profit;  while  the 
Conveyancing  department  is  thrown  open  to 
all  the  world,  to  the  great  injury  of  the  soli- 
citor. 

With  regard  to  increasing  the  tax  upon 
admission,  it  might  be  unobjectionable,  if 
applied  only  to  gentlemen  articled  subse- 
quently to  the  passing  of  such  an  act ;  any 
other  application  of  it  would  be  a  most  unfair 
advantage.  All  persons  who  trench  upon  the 
profits,  and  poach  upon  the  manor  of  the 
profession,  such  as  "  accountants,  convey- 
ancers, notaries,  &c."  should  be  made  to  pay 
an  apprentice  and  admission  dut^ ;  but  with 
regard  to  reduction  of  the  Certificate  Duty, 
there  is  only  one  that  is  tenable,  namely,  that 
it  would  hold  out  a  premium  to  the  practi- 
tioners of  the  lowest  class,  to  continue  to  dis- 
grace  the  respectability  of  the  profession; 
and  whose  practice,  about  the  month  of  De- 
dember,  sometimes  dies  a  natural  death,  from 
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an  inability  to  raise  "the  needful"  for  the 
ensuing  year's  certificate. 

Civis. 


The  following  is  a  report  of  the  discussion 
in  the  House  of  Commons,  on  the  14th  inst. 
to  which  our  Correspondent  refers : 

The  Attorney  General  presented  a  petition 
from  several  Solicitors  m  Edinburg;b,  com- 
plaining, that  they  only  were  compelled  to  pay 
a  tax  u>r  the  liberty  of  practising  their  pro- 
fession,  to  the  amount  of  10/.  per  anuum.  The 
petitioners  alleged  this  as  a  j^reat  frrievance ; 
and  stated,  that  they  were  at  a  loss  to  know  why 
they  should  be  taxed  more  than  medical  or 
other  professional  practitioners,  or  than  Advo- 
cates and  Barristers.  The  tax  operated  with 
partiality  on  the  young  beginners,  more  espe- 
cially on  those  who  were  compelled  to  pay  10/. 
a  year,  when  perhaps  they  did  not  earn  10#. 

Sir  G,  Clerk  supported  the  prayer  of  the 
petition.  He  could  not  see  why  Solicitors  in 
Edinburgh  should  pay  more  in  this  respect 
than  their  fellow  practitioners  in  Dublin  or 
London.  In  London  more  particularly,  the 
parties  were  able,  from  their  proximity  to  the 
Stamp  Office,  to  obtain  a  liberal  discount. 
The  complaint  applied  not  merely  to  the 
city  of  Edinburgh,  but  also  to  the  towns  in  the 
county  of  Edinburgh. 

The  Chancellor  of  the  Exchequer  thought, 
that  die  best  time  for  the  discussion  of  this 
question  would  be  when  the  Stamp  Bill  came 
on  for  discussion;  but  at  the  same  time  he 
could  not  help  saying,  that  he  thought  there 
were  many  taxes  which  pressed  for  repeal 
much  more  than  that  now  referred  to:  Kor 
did  he  think  that  the  Government  would  be 
justified  in  remitting  that  duty  without  some 
more  general  call  for  it.  It  was  surprising 
bow  much  selfishness  was  at  the  bottom  of  the 
applications  which  had  been  made  for  the  re- 
mission of  this  tax.  Those  attorneys  who 
were  established  in  the  profession,  were  for 
the  abolition  of  the  yearly  duty,  and  for  the 
imposition  of  a  heavier  duty  on  admission. 
The  young  attorneys,  on  the  other  hand,  were 
for  the  abolition  of  the  duty  on  admission,  and 
for  preserving  the  permanent  duty.  If,  how- 
ever, present  injustice  could  be  proved,  the 
honourable  members  were  quite  right  in  bring- 
ing the  subject  forward. 

The  petition  was  ordered  to  be  lud  on  the 
table. 
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are  associated  for  this  purpose  with  tlie 
Masters  and  Prothonotaries  of  the  several 
Courts,  have  been  selected  from  the  Com- 
mittee of  Management  of  the  Incorporated 
Law  Society,  five  of  such  Examiners  are 
to  be  present  at  each  Examination,  one  of 
whom  must  be  a  Master  or  E'tothonotary. 
The  following  is  the  Rule  : — 

Eastbr  Term,  1836. 

It  is  obdbrko,  that  the  several  Masters 
and  Prothonotaries  for  the  time  being,  of 
the  Courts  of  King's  Bench,  Common  I^eas, 
and  Exchequer  respectively,  together  with 
Thomas  Arlington,  Jonathan  Brundreti, 
George  Frere,  James  William  Freshfield^ 
James  Hall,  Bryan  Holme,  William  Lome, 
Edward  Rowland  Pickering,  Samuel  White 
Sweet,  William  Tooke,  Richard  White,  Ed- 
ward Archer  Wilde,  Gentlemen,  attorneys, 
be,  and  the  same  are  hereby  appointed 
Examiners  for  one  year  now  next  ensuing^ 
to  examine  all  such  persons  as  shall  desire 
to  be  admitted  Attome3rs  of  all  or  eidier 
of  the  said  Courts,  from  and  after  the  last 
day  of  this  present  Term ;  and  that  any 
five  of  the  said  Examiners,  one  of  them 
being  one  of  the  said  Masters  or  Protho- 
notaries, shall  be  competent  to  conduct  the 
said  Examination,  in  pursuance  of,  and 
subject  to.  the  provisions  of  the  Rule  of  all 
the  said  Courts,  made  in  this  behalf  in 
Hilary  Term  last  past. 


EXAMINERS   APPOINTED. 

A  Rule  was  pronounced  in  all  the  Common 
Law  Courts,  on  Monday,  the  18th  instant, 
appointing  Examiners  for  one  year,  pur- 
suant to  the  Rule  of  last  Hilary  Term. 
The  twelve  Attorneys  or  Solicitors,    who 


(Signed) 
Denman. 
N.  C.  rindal. 
Abinger. 
J.  A.  Park. 
J.  Littledale. 
J.Vaughan. 
J.  Parke. 


W.  BoUand. 
«T.  B.  Boeanquet. 
E.  H.  Alderson. 
J.  Patteson. 
J.  Gumey. 
J.  Williams. 
J.  T.  Coleridge. 


As  mentioned  in  our  last  Number  (p. 
462),  rather  more  than  one  hundred  No- 
tices of  Admission  were  given  three  days 
before  the  Term ;  and  the  Court  has  since 
decided,  that  eleven  other  Notices,  served 
on  the  12th,  are  to  be  received ;  but,  in 
future,  the  three  days  must  be  understood 
to  be  three  clear  days.  These  will  increase 
the  number  to  1 1 7;  and  there  are  thirty  No- 
tices for  Admission  before  the  Master  of 
the  Rolls :  so  that,  on  the  i^rhole,  the  fear 
of  Examination  has  not  operated  very  ex- 
tensively. 

The  names  will  be  given,  as  usual,  in  the 
Supplement. 
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7tf  the  Editor  of  the  Legal  Obierver, 
Sir, 

Tlie  interest  yon  seem  to  take  in  the  younger 
ineuibers  of  the  professiion,  and  the  readiness 
with  which  you  insert  their  communications  in 
your  valuable  work,  induces  me,  as  one  of 
them,  to  trouble  you  with  the  following  obscr- 
rations  on  the  subject  of  our  future  examina- 
tion. 

Articled  clerks  in  general  really  seem  to 
think  of  the  intended  examination  with  more 
apprehension  than  they  ought  to  do,  if  they 
intend  to  liecome  (atetfen,  in  the  extensive 
meaning  of  the  word.  The  mere  mention  of 
an  examination  seems  to  have  alarmed  them. 
On  the  first  intimation  of  «o  (to  them)  terrifv- 
ing  an  ordeal,  those  who  were  qualified  to  do 
so  by  the  service  of  their  articles,  at  once 
hastened  to  give  the  requisite  notice  for  their 
admission — hastened  to  obtain  shelter  from 
what  they  viewed  in  the  distance  as  a  storm 
their  frail  bark  would  ill  enable  them  to  wea- 
ther. Is  thb  as  it  should  be?  Does  their 
eager  hurry  do  them  credit  ? 

If  they  intend  to  enter  the  profession,  and 
become  useful  and  honorable  members  of  it,  if 
they  wish  to  become  lawyers  who  can  and  will 
do  justice  to  their  clients,  to  be  capable  of 
readily  giving  advice  on  points  of  general 
practice,  and,  not  only  mere  lawyers,  but  to 
have  a  knowledge  of  the  constitution  of  our 
country,  the  progress  and  formation  of  our  pre- 
sent code,  and  of /« tr  in  its  wide  and  most  com- 
prehensive sense. — need  they  fear  an  examina- 
tion, whether  it  may  consist  of  questions  which 
they  may  calmlv  and  deliberately  answer  on 
paper,  or  whether  they  will  be  required  to 
stand  before  a  few  worthy  and  distinguished 
members  of  the  profession,  or  even  in  the 
face  of  the  whole  world  ?  No ;  by  such  stu- 
dents, the  future  examination  is  hailed  with 
pleasure;  and  more  particularly  by  those  of 
whom  the  world  forms  a  hasty  opinion,  in 
consequence  of  their  having  passed  their  arti- 
cles or  time  in  offices  of  no  great  notoriety,  to 
whom  this  hint  will  s^tird  an  opportunity  of 
distinguishing  themselves. 

Surely  the  word  "  examination"  can  carry 
with  it 'no  terrors,  except  to  the  minds  of 
those  whose  nerves  will  not  allow  them  a  fair 
trial  of  abilities  in  time  of  need,  or  to  those 
whose  object  is  to  sneak  (excuse  the  term) 
into  the  profession,  unqualified,  through  want 
of  respectability  or  ignorance,  to  manage  the 
affairs  of  their  clients.  In  either  case  they  are 
unfit.  The  former  will  be  ill  able  to  find  the 
hecessarv  ener^,  ready  determination,  or 
prompt  aecision  in  sudden  difficulties ;  and,  of 
Che  latter,  I  regret  to  say,  the  profession  is 
already  too  full;  and  the'  stream  of  such  (if 
any)  now  flowing  into  it  cannot  be  too  soon 
arrested — this  the  examination  will  effectually 
do.  Much  good  indeed  would  it  do  the  pro 
fession  and  society,  if  commissioners  (as  every 
thing  is  done  by  commissioners  now)  were 
appointed  to  scour  the  kingdom  of  such  attor- 
neys now  practising  as  could  not  establish  a 
title  to  legal  knowledge  or  respectability. 

Why  i^ould  the  tarce  of  the  present  (so 


called)  examination  t>e  any  longer  condnaed? 
Why  should  the  law  be  the  only  profession  in 
which  inquiry  into  qualification  is  unneces* 
sary,  which  perhaps  requires  deeper  study 
than  either? 

Some  of  your  correspondents,  I  see,  suggest 
one  thing,  some  another,  according  to  the 
course  of  study  which  each  has  pursued,  and 
in  which  of  course  he  would  wish  to  be  ex- 
amined. One  thinks  himself  qualified  as  a 
conveyancer  onlv. — He  cannot  expect  that  the 
exammation  will  be  confined  to  that  brandi  of 
the  profession  alone,  and  if  he  never  intended 
or  intends  to  study  common  law,  I  should  sug- 
gest that  the  gentleman  had  better  keep  out  of 
the  profession.  An  impartial  observer  must 
admit  that  the  examination  should  be  on 
general  knowledge  of  law. 

I  have  been  five  years  in  offices  in  which  I 
saw  little  practice  of  conveyancing,  and  no 
great  variety  of  that;  and  I  might  have  ob- 
tained my  admission  without  running  the  risk 
of  an  examination,  but  I  never  could  con- 
scientiously (or  even  with  any  comfort  to  my- 
self) enter  the  profession,  and  undertake  tlie 
responsibilities  of  it,  unless  I  felt  diat  I  made 
myself  master  of  those  branches  of  it  in  which 
I  was  at  all  likely  to  practise.  I  feel  assured 
that  the  new  project  must  tend,  not  only  to  our 
present  but  our  ultimate  benefit,  and  that  of 
our  clients ;  and  I  trust  that  my  observations 
may  assist  in  dispelling  any  alarm,  and  arous- 
ing the  energy  of  such  of  my  brother  students 
as  are  apprehensive  of  the  approaching  trial. 

ASPIRANS. 


To  the  Editor  of  the  Legal  Observer, 

Sir, 

The  examination  to  which  those  who  wish 
to  become  attorneys  are  hereafter  to  be  sub- 
jected, seems  to  have  created  more  anxiety 
and  alarm  than  the  occasion  requires.  Hie 
diffident  do  not  see  clearly  from  their  modesty, 
and  the  sensitive  shrink  back  from  a  nervous 
excitement;  but  if  all  will  reflect  coolly  for  a 
while,  they  will  adroit  the  utility  of  the  exami- 
nation, and  feel  that  there  caiT  be  no  reason 
why  the  examiners  shall  deal  harshly  or  un- 
fairly in  any  case.  The  character  of  the  in- 
tended  examiners  will  secure  impartiality  and 
justice ;  and  the  novelty  of  the  situation  of  the 
examined  will  doubtless  have  its  influence  in 
arranging  the  course  to  be  pursued. 

Much  nas  been  said,  in  ue  various  commu- 
nications which  have  appeared  in  your  useful 
publication,  about  the  departments  of  the  law 
m  which  the  articled  clerk  should  be  examined; 
some  thinking  that  his  knowledge  should  only 
be  tried  in  that  department  which  has  been 
most  prominent  in  the  office  where  he  senred 
his  time,  whUe  others  are  of  opinion  that  the 
examination  should  extend  to  every  branch. 
It  is  true,  it  cannot  be  expected  that  any  derk 
should  be  thoroughly  conversant  in  all  the 
details  of  all  the  departments  of  the  law ;  but 
I  think  it  highly  necessary  that  the  principles 
of  the  law  should  be  well  understood  bv  all ; 
and  this  acquaintance,  with  principles  will  do 
more  to  give  a  lit  ral  and  enlightened  view  of 
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professional  duty,  and  will  more  certainly  in- 
rare  skill  and  integrity  in  practice,  than  the 
classical  acquirements  to  which  frequent  re- 
ference has  been  made.  The  blunders  of.  the 
merely  practic^  will  be  avoided,  and  the  dt* 
basing  desire  of  sizing  every  petty  and  tech- 
nical advantage  will  give  place  to  conduct  of  a 
higher  tone. 

At  the  same  time,  let  me  not  be  misunder- 
stood. I  do  not  undervalue  classical  learn- 
ing, but  think  its  utility  has  been  considerably 
overrated.  He  who  has  perused  and  appre- 
ciated the  English  classics,  and  is  thoroughly 
imbued  with  their  spirit,  need  never  fear  a 
comparison  in  all  that  deserves  comparison, 
with  his  more  erudite  fellows.  Learning  is 
useful  only  in  proportion  to  its  beneficial  ^nd 
expansive  influence  on  the  mind  and  heart,  in 
proportion  as  it  realizes  moral  and  intellectual 
excellence.  To  boast  of  the  knowledge  of 
Latin  and  Greek,  simply  as  Latin  and  Greek, — 
of  a  knowledge  of  words  and  sifms,  and  an 
ignorance  of  tnings,-«-is  puerile  in  the  extreme. 
But  where  these  and  otiier  languages  are  right- 
ly employed,  there  can  be  no  objection  to  their 
pursmt. 

For  the  consolation  of  those  who  are  appre- 
hensive of  failure  on  account  of  the  presumed 
unwarrantable  expectations  of  the  examiners, 
I  would  just  inqmre,  whether  it  be  probable 
that  the  examiners  will  expect  from  them  the 
knowledge  and  experience  which  years  of  re- 
flection and  arduous  practice  alone  can  give  ? 
Do  they  think  the  examiners*  aim  is  (to  use  a 
college  term)  to  "pluck"  them,  for  their  own 
amusement?  Is  it  not  more  likely  that  the  exa- 
mination will  be  conducted  with  all  gentleness 
and  forbearance ;  and  that  the  examiners  will 
only  refuse  their  certificate  to  those  who  have 
confessedly  misspent  their  time? 

Agun.  Has  the  examinant  received  a  libe- 
ral education  ?  Does  he  fieel  that  he  has  pro- 
perly employed  his  five  years  of  probation  ? 
Has  he  reaa,  and  reflected,  and  carried  the 
result,  according  to  opportunity,  into  actual 

Practice  ?  Does  he  conscientiously  believe  that 
e  is  competent  to  advise  a  client  in  all  ordinary 
occurrences  ?  if  he  can  satisfactorily  answer 
these  questions,  he  need  not  shrink  from  the 
proposed  ordeal. 

It  is  perhaps  proper  that  other  branches  of 
knowledge  should  be  incidentally  investigated. 
No  professional  man  should  be  a  mere  lawyer. 
The  sciences  mutually  illustrate  and  support 
each  other ;  and  the  more  a  man  knows,  the 
more  able  and  liberal  he  becomes.  Various 
knowledge  is  useful,  interesting,  and  ennobling. 
I  am  a  friend  to  the  respectability  of  the 
profession ;  not  that  respectability  of  ordinary 
minds,  which  refers  only  to  pecuniary  advan- 
tages ;  but  that  respectability  which  has  moral- 
ity and  intelligence  for  its  basis.  The  intended 
examination  will,  I  think,  secure  this  more 
effectually  than  stamp  duties,  or  taxation,  or 
exclusive  privileges,  or  le^  interference.  The 
young  will  be  made  to  think ;  and,  finally,  to 
think  rightly ;  and  the  result  will  be,  to  place 
the  profession  in  a  prouder  and  more  com- 
manding situation.  Philamthropos. 


USAOSS  OF  THE  PROFESSION. 


PRACTICB  OV  CONVETAHCIiro. 

Sir, 
On  a  sale  of  a  smaller  portion  of  an  estate, 
the  vendor  retaining  possession  of  the  title 
deeds,  the  purchaser  requires  a  deed  of 
covenant  for  their  production.  It  appears 
clear  that  the  deed  must  be  prepared  at  the 
vendor's  expense  (See  Sugden,  Y.  &  P.  468) ; 
but  you,  or  some  of  your  correspondents,  will 
probably  state  the  practice  of  the  profession 
m  such  cases,  and  whether  the  vendor's  or  the 

Surchaser's  solicitor  is  entitled  to  prepare  the 
eed. 

Dblta. 


DISPUTED  DECISIONS. 


LAW  or  LIFB   INSUIANGI. 

Sir, 
I  HAVE  attentively  perused  the  ardde  on  the 
**  Law  of  Life  Insurance,"  from  your  corre- 
spondent M.,  p.  397;  and  I  cannot  remove  the 
impression  on  my  mind,  that  the  opinion  given 
by  Sir  Edward  Sugden  is  well  founded  in 
eouity.  For  instance,  suppose  the  principle 
ot  the  case  to  be  this : — j4.  owes  B,  a  sum  of 
200/.;  B.,  to  insure  himself  against  loss, 
which  might  happen  by  the  death  of  >/.,  ob- 
tains a  policy  on  nis  life,  ^.,  however,  paying 
the  premiums.  After  the  death  of  A.,  his 
executors  pay  the  debt.  By  the  payment,  are 
thev  not  entitled  to  the  benefit  ot  the  policy? 
I  should  say — ^Yes;  inasmuch,  as  the  policy 
has  been  kept  on  foot  merely  for  the  security 
of  i9.'s  debt,  exclusively  out  of  the  funds  of 
j4.  It  would  be  a  case  of  extreme  hardship 
were  it  otherwise ;  for  the  debtor  would  be 
paying  a  much  larger  sum  on  the  amount  bor- 
rowed, than  he  would,  in  Equity,  be  compelled 
to  pay.  Suppose  j4.  is  to  pay  interest  on  the 
sum  of  200/.,  6/.  per  cent,  we'll  say ;  would 
it  not  be  extremdy  hard  to  compel  him  to 
pay  an  additional  sum  in  the  shape  of  pre- 
miums ?  How  would  the  Usury  Laws  affect 
this  ?  But,  taking  it  in  a  contra  new — sup- 
pose the  premiums  were  paid  by  the  creditor, 
and  not  ttie  debtor,  then!  presume  the  prin- 
ciple would  be  different.  Should  this  distinc- 
tion be  correct,  and  I  must  confess  it  appears 
to  me  to  be  so,  perhaps  your  correspondent 
M.  will  give  an  early  reply  through  the  me- 
dium of  your  yaluable  professional  publica- 
tion. 

B,,  undoubtedly,  is  entitled  to  receive  the 
money  due  on  the  policy  from  the  Insurance 
Company,  and  they  would  be  justified  in  pay- 
ing him  ;  but  I  apprehend  equity  would  con- 
sider him  a  trustee,  to  the  amount  received, 
for  the  benefit  of  J.'b  executors. 
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SUPERIOR  COURTS. 


Eorlr  a^wMtJ\at*i  Court 

Will.— CONSTRUCTION. — CHARITABLB   PUR- 
P0SB8. — UNCBRTAINTT. 

Held,  thai  a  bepiett  of  the  residue  i^JUndg, 
contitttng  of  itoek  and  dwidenat,  '*/or 
such  charitable  or  other  pttrpotei  as  tee- 
tatof^i  truiteei  should  think  fit^  without 
being  accountable  to  any  person  for  such 
their  disposition  thereof,**  is  void  for  un- 
certainty. 

Peter  Richard  Latry,  by  his  wOl,  bearing 
date  the  10th  of  June,  1816,  devised  unto 
William  Richard  Ellis  his  freehold  lands  and 
tenements,  therein  described,  for  his  life,  with 
remainder  to  his  sons  successively  in  tail  male, 
with  remainder  to  trustees,  upon  other  trusts 
therein  mentioned.    The  fireenold  property  is 
not  in  question  in  the  case.     The  testator, 
having  considerable  property  vested  in  the 
various  public  stocks,  gave  his  bank  stock 
(600/.)  to  Messrs.  Wright,  Selby,  and  Robin- 
son,  on  trust  to  pay  the  dividends  and  profits 
thereof  to  Frances  Bennet  for  her  life ;  and 
he  ;further  gave  to  the  same  trustees  all  his 
property  in  the  stocks  or  funds,  called  the 
41.  per  cents.,  31,  per  cents,  consols,  3/.  per 
cents,  reduced,  and  0/.  per  cents,  navy  bank 
annuities,  on  trust  to  pay  the  sud  W.  R.  BlHs 
the  dividends  and  interest  thereof  durinpf  his 
life,  and  after  his  death-^should  he  have  issue 
of  his  body,  lawfully  begotten,  male  or  fe- 
male— on  trust  (to  pay  the  dividends  and  in- 
terest of  said  stocks  or  funds  towards  the 
maintenance  and  education  of  such  issue  dur- 
ing minority,  and  on  attaining  21,  to  transfer 
the  capital  of  the  said  stocks  or  funds  to  such 
issue,  in  the  manner  directed  bv  the  testator 
in  his  said  will ;  and  as  to  the  600/.  bank  stock, 
before  given  to  Frances  Bennet  during  her  lifef, 
the  testator  directed  his  said  trustees,  after  her 
decease,  to  pay  and  apply  the  same  in  like 
manner  as  he  directed  respecting  his  other  stock 
in  the  4L  per  cents.,  3/.  per  cent.,  and  3/.  per 
cents.,  and  6/.  per  cents,  navy  bank  annuities : 
and  if  the  said  W.  R.  Ellis  should  die  without 
issue  male  of  his  body  lawfuUy  begotten.  In 
that  case  the  trustees  were  directed  to  sell  the 
freehold  property  before  devised  to  him  for 
life,  and  to  pay  out  of  the  proceeds  several 
legacies  in  the  said  wiU  mentioned,  and  to  re- 
tain to  them  (the  trustees)  a  legacy  of  100/.  to 
each,  and  also  to  retain  the  residue  of  the 
proceeds  of  the  said  freehold  property,  on 
trust  to  pay,  applv,  and  distribute  the  same  to 
and  for  such  cnantable  and  other  purposes  as 
the  said  trustees,  and  the  survivor,  &c.  should 
think  fit,  without  being  answerable  or  account- 
able to  any  person  or  persons  whomsoever  for 
such  their  disposition  thereof:  and  should  the 
said  W.  R.  Ellis  die  without  issue,  male  or 
female,  of  his  body  Uiwfully  begotten,  in  such 
case  it  was  the  testator's  will  that  his  said 
trustees,  and  the  survivor,  &c.  should— subject 
to  an  increased  annuity  to  the  said  Frances 


Bennet— pay  and  apply  the.  whole  of  his  said 
funded  property,  both  stock  and  dividends, 
including  his  said  bank  stock,  after  the  death 
of  the  said  F.  Bennet,  to  and  for  such  chari-^ 
table  or  other  purposes  as  his  said  trustees,  and 
the  sunrivor,  ^c.  should  think  JU,  without  being 
accountable  to  any  person  or  persons  whom'* 
soetferfur  such  their  disposition  thereof. 

The  testator  having  made  several  codicils  to 
his  will,  and  changed  one  of  the  trustees,  but 
without  having  made  anv  further  material 
alteration  therein,  died  in  May,  1831.  W.  R. 
Ellis  died  in  September,  1831,  without  leaving 
any  child,  having  by  his  will  bequeathed  all 
his  property  and  ejects  of  every  description 
to  ms  wife,  the  plaintiff,  and  appointed  her 
co-executrix  of  his  wiU.  She  nled  her  bill 
against  the  trustees,  making  the  jittorney* 
General  a  partv  thereto,  and  she  thereby 
prayed  for  a  declaration  of  the  Court,  that  the 
ultimate  bequest  of  the  stock,  dividends,  &c. 
"  for  such  charitable  or  other  purposes  as  the 
trustees  should  think  fit,''  was  void,  and  that 
the  same  vested  absolutely,  as  part  of  the  re« 
sidue,  in  W.  R.  Ellis;. and  that  the  plaintiff,  as 
bis  personal  lepresentative,  was  entitied  to  the 
same.  • 

The  Fice-Chancellor,  before  whom  the  cause 
came  for  hearing,  decided  in  favor  of  the 
pliuntiff  on  this  point;  upon  uriiich  the  trus- 
tees now  appealed  to  the  Lord  Chancellor. 

Sir  fFiliiam  Home,  Mr.Skirrow,  Mr.  Lvnch, 
and  Mr.  Bl^nt,  on  behalf  of  the  appellants, 
argued  that  they  took  the  fund  beneficially, 
and  had  complete  disposition  of  it,  without 
being  accountable  tu  any  person.  If  the  words 
of  the  trust  were  *'  for  charitable  purposes," 
such  a  gift  would  be  good,  iiiddleton  v. 
Spicer.*^  The  word  "charitable"  took  away 
all  uncertainty  from  the  gift,  and  distinguished 
this  case  from  that  of  Morrice  V.  The  Bishop 
of  Durham,^  But  the  learned  counsel  would 
go  further,  and  insist  that  the  addition  of  the 
words  *'or  for  such  other  purposes  as  the 
trustees  thought  fit,  without  being  account- 
able," &c.  gave  the  appellants  complete  power 
over  the  fund,  and  conferred  on  them  a  bene- 
ficial interest  therein. 

The  Solicitor-General,  Mr.  KMghi,  and  Mr. 
fFyatt,  supported  the  decree  of  the  Hce^ 
Chancellor,  and  relied  on  the  Lord  Chancellor's 
decision  in  the  case  of  fFittiams  v.  Kershaw,^ 
given  by  his  Lordship  when  he  was  Master  of 
the  Rolls. 

Among  the  other  cases  cited,  on  both  sides, 
were  Ommany  v.  Butcher fi  Fowler  v.  Gariike,^ 
and  the  cases  cited  in  both  these. 

The  Lord  Chancellor,  haying  taken  time  to 
consider  his  judgment,  said  he  had  not  from 
the  beginning  entertained  any  doubt  of  the 
propriety  of  Uie  decree  of  the  filce^Chancellor  j 
but  as  oue  object  of  the  appeal  seemed  to  him 
to  be  to  bring  under  review  the  late  decision 


•  I  Bro.  C.  C.  201. 
b  10  Ves.  622. 
«  Not  yet  reported. 
d  Turn.  &  R.  260. 
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in  the  cmo  of  fFHUami  v.  h'rrshaw,  he  thought 
it  to  be  his  duty  to  reconsider  the  matter,  and 
to  examine  again  the  cases  cited,  l)efore  he 
pronounced  his  decision.  His  Lordship,  hav- 
ing referred  to  the  material  parts  of  the  will, 
and  to  the  arguments  of  counsel,  said,  no  ques- 
tion arose  on  the  devise  of  the  freehold.  The 
first  question  was,  whether  ihe  fund,  consist- 
ing of  the  personal  property,  passed  to  the 
trustees  and  executors  for  their  own  benefit. 
They  had  each  a  legacy  of  100/.  under  the 
will.  If  they  were  to  have  the  residue  of  the 
personalty  for  their  own  use  and  benefit,  it 
was  unnecessary  for  the  testator  to  say  any 
thing  about  their  not  being  accountable  for 
the  disposition  of  it,  for  thev  had  the  fund 
already  given  to  them.  But  the  testator,  not 
intending  the  fund  for  them  absolutely,  di- 
rected them  to  apply  it  to  charitable  or  other 
purposes,  &c.  The  codicils  made  it  clear  that 
the  testator  did  not  intend  this  fund  for  the 
trustees'  own  use ;  for  by  one  of  them,  Mr. 
Holmes,  who  was  substituted  as  trustee  and 
executor  for  Mr.  Wright,  deceased,  was  to 
have  legacies  of  100/.  and  160/.,  as  Wright 
had ;  but  the  testator  did  not  give  Holmes  any 
beneficial  interest  in  the  residue.  His  Lord- 
ship, after  commenting  on  the  cases,  said  he 
was  clearly  of  opinion  that  the  gift  of  the 
residue  of  the  personalty  was  not  an  absolute 
bequest  to  the  trustees  and  executors,  but 
was,  like  the  residue  of  the  proceeds  of  the 
real  property,  given  in  trust ;  and  that  it  went 
to  the  next  of  kin,  who  had  the  life  interest  in 
it.  He  affirmed  the  decree  of  the  Ftce-Chan- 
celior,  but  without  costs. 

EUii  V.  The  Jtlornjy  General  and  others, 
Westminster.    Hilary  l^rm,  1836. 


ef^^tqun  of  f^Uui, 

RKCOVXKT  OF  BILL  OF  COSTS  BT  AS8I0NBS 
OF  INSOLVENT  ATTORNEY. — DBLIVBRT  OF 
8I0NBD  BILLS  OF  COSTS  — ACT  2  O.  2,  C. 
23.  —  NBCESSITT  OF  POINTING  OUT  THE 
COURT  IN  WHICH  BUSINESS  WAS  DONE. 

The  amount  of  a  bill  of  coeU  due  /yom  a 
client  to  hie  aUornejf,  majf  be  recovered  by 
the  aiiignee  of  the  attorney »  on  his  be- 
coming banhntpt,  without  the  delivery  of 
signed  bills,  under  the  act  2G.2. 
It  is  a  sufficient  compliance  with  that  act,  \f 
a  bill  €/ costs  is  delivered,  without  its  set- 
tinf  forth  the  Court  in  which  the  business 
is  done. 
This  was  an  action  of  debt»  brought  by  the 
plaintiff  as  assignee  of  an  insolvent  debtor, 
who  was  an  attorney,  for  the  amount  of  a  bill 
of  costs.    The  defendant  pleaded,  "  never  was 
indebted."     At  the  trial  an  objection  was 
taken  that  the  bill  of  costo  was  insufficient,  as 
it  did  not  shew  the  Court  in  which  the  busi- 
ness  charged  for  was  done ;   but  the  Court 
overruled  the  obiection,  granting  permission, 
however,  to  the  defendant  to  move  to  enter  a 
nonsuit,  a  verdict  having  been  returned  for 
che  plaintiff. 
A  motion  was  accordingly  made»  and  the 


objection   again   taken.     A  case  was  cited 
where  the  Court,  under  similar  circumstances, 
had  granted  a  rule  nisi,  but  the  rule  had  never 
been  argued. 
A  rule  nisi  having  now  been  granted. 
Cause  was  shewn,  and  it  was  contended^ 
that  as  the  present  plaintiff  was  only  suing  as 
an  assignee,  he  could  onlv  make  out  a  bill 
from  the  entries  which  he  found  in  the  books 
of  the  insolvent,  and  could  not  therefore  state 
those   minute    particulars   which    otherwise 
would  be  required,  if  the  attorney  himself 
were  the  plaintiff  in  the  suit.     The  various 
statutes,  referring  to  bills  of  costs,  did  not  al- 
lude to  assignees.    The  acts  3  James  1 ,  c  7> 
and  2  G.  2,  c.  23,  s.  23,  required  that  all  at- 
tomeys  should  give  a  true  bill  to  their  clients 
or  masters,  or  their  assigns,  of  all  charges 
concerning  the  suits  which  they  had  for  them, 
subscribed  with  their  own  hands  and  names. 
before  they  should  charge  them  with  the  fees 
and  charges,  and  that  they  should  not  com- 
mence any  suit  for  the  recovery  of  the  amount 
of  the  said  bill,  until  one  month  had  expired 
from  the  period  of  its  delivery.    On  the  first 
mentioned  act  a  case  was  decided,  that  an 
executor  of  an  attorney  might  sue  without  a 
signed  bill ;  and  it  had  also  been  held,  that  the 
word  "attorney"  did  not  apply  to  the  ex- 
ecutor of  the  attorney,  but  to  the  attorney 
alone ;  and  although  a  sixth  was  taken  off  on 
taxation  of  a  bill  of  costs,  the  executor  was 
not  ordered  to  pay  the  costs  of  the  taxation. 
It  was  true,  that  in  one  case  where  an  action 
was  brought  bv  an  executor  of  an  attorney, 
the  Court  of  Common  Pleas  referred  the  bill 
to  be  taxed ;  but  in  another  case,  the  Court 
had  also  held,  at  nisiprius,  that  the  act  applied 
onlv  to  an  attorney,  and  not  to  his  executor, 
and  that  the  latter   might  recover  without 
proof  of  a  bill  delivered,  according  to  the  sta- 
tute.   The  principle  laid  down  in  these  cases 
must  also  applv  here.    In  this  case  it  was 
shewn  that  a  bill  was  delivered,  signed  by  the 
insolvent,  and  the  only  omission  complained 
of  was  that  of  the  name  of  the  Court  in  which 
the  business  was  done,    lliis  objection  could 
not  prevail. 

In  support  of  the  rule  it  was  urged,  that  as 
the  act  of  James  required  that  a  true  bill  of 
charges  should  be  delivered,  no  debt  accrued 
until  that  was  done.  ,  The  case  of  an  executor 
differed  materially  from  that  of  an  assignee. 
An  executor  was  positively  unable  to  comply 
with  the  act ;  but  the  assignee  had  no  suck 
excuse  to  make.  By  the  Insolvent  Act,  he 
was  placed  precisely  in  the  situation  of  the 
insolvent,  and  had  all  the  debts,  &c.  trans- 
ferred to  him.  The  bill  could  not  be  said  to 
be  a  true  bill  of  all  the  sniu  and  charges,  un- 
less the  Courts  in  which  those  charges  were 
incurred  were  specified  ;  and  as  that  had  not 
been  done,  the  plaintiff  could  not  know  what 
he  was  bound  to  answer.  The  present  nile 
ought  therefore  to  be  made  absolute. 

Parhe,  1&.  said,  that  the  act  of  Geo.  2.  was 
only  a  personal  prohibition  on  the  attorney 
himself  to  sue,  and  an  assignee  was  not  within 
the  acf.    That  statute  required  that  attorneys. 
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should  deliver  ft  true  bill  of  their  charj^es  be- 
fore they  should  charge  their  clients.  This, 
therefore,  could  not  apply  to  the  assi^ees. 
With  regard  to  the  objection  respecting  the 
form  of  the  bill,  the  two  acts  differed  on  that 
point.  Under  the  act  of  James  1,  the  delivery 
was  sufficient ;  but  it  had  been  held,  that  an 
executor  was  not  comprised  within  the  act  of 
lieo.  2 ;  because,  unless  the  testator  had  de- 
livered a  bill  before  his  death,  the  executor 
could  not  sue  at  all ;  a  restricted  interpreta- 
tion was  in  consequence  put  on  the  words  of 
the  act.  It  was  true  that  an  assignee  was  not 
under  the  same  physical  impossibility  of  com- 
plying with  the  act,  as  an  executor;  but  a 
different  construction  of  the  act  would  some- 
times place  him  in  situations  of  equal  diffi- 
culty. The  present  case,  therefore,  tell  within 
the  principle  laid  down  in  the  case  of  an  ex- 
ecutor. 

Jlderaon^  B.  said,  the  bill  was  dearly  good, 
under  the  statute  of  James,  and  might  also  be 
considered  so  under  that  of  Geo.  2.  It  was 
not  expressly  required  by  either,  that  the 
Court  in  which  the  business  was  done  should 
be  set  forth ;  and  if  it  should  become  material, 
it  might  be  shewn  by  extrinsic  evidence.  The 
rule  must  therefore  be  discharged. 

The  rest  of  the  Court  concurred. 

Rule  discharged. — Le$ter^  assignee,  Sfc,  ?. 
f^ttarus,  H.  T.  1836.    Excheq. 


ASSUMPSIT  ON  A  BILL  OF  EXCHANGE  BT  IN- 
DOaSXB  AGAINST  ACCBPTOE. — PLEA,  A  SB- 
COKD  BILL  GIVEN  IN  SATISFACTION  OF  THE 
FIRST  BILL. — SECOND  BILL  PAID  TO  IN- 
DORSEE. —  DEMURRER.  —  NO  ALLEGATION 
OF  BILL  BEING  NEGOTIABLE. 

In  an  action  qf  atiumpii!  on  a  bill  of  ex- 
change by  an  indonee  against  the  ac- 
ceptor, the  defendant  pleaded  that  he  had 
given  a  bill  to  the  persons  by  whom  the 
Jirst  bill  was  indorsed  to  the  plaintiffs  which 
was  paid  in /till  satis/action  of  all  damages 
sustained  by  the  plaintiff  by  reason  of  the 
nonpayment  of  the  Jirst  bill.  It  teas  not 
stated,  however,  that  the  second  bill  was 
negotiable.  On  demurrer,  the  plea  held 
sufficient. 

This  was  an  action  of  assumpsit  on  a  bUl  of 
exchange  by  an  indorsee  against  the  acceptor. 
The  declaration  alleged  the  bUl  to  have  oeen 
indorsed  to  John  Aldridge,  and  bv  him  to  the 
plaintiff.  The  defendant  pleaded,  in  answer 
to  the  declaration,  that  before  the  bill  became 
due,  it  was  indorsed  to  several  persons,  until 
it  reached  the  hands  of  one  Chawner,  by  whom 
it  was  presented  for  payment.  Default  being 
made,  however,  he  returned  it  to  Messrs. 
Braithwaite  and  Jones,  from  whom  he  had 
received  it ;  and  afterwards,  before  the  com- 
mencement of  this  suit,  the  defendant  handed 
over  to  them  a  certain  bill  of  exchange,  drawn 
upon  and  accepte«l  by  the  defendant,  which 
they  received  in  full  satisfaction  and  discharge 
of  the  sum  of  money  due  on  th»  first  bill,  and 
of  all  damages  by  them  sustuned,  by  reason  of 


the  nonpayment  thereof  on  its  accruing  due  $ 
and  that  afterwards,  the  said  second  bill  was 
indorsed  to  one  Frederick  Seagood,  to  whom 
a  sum  of  money  was  paid,  in  mil  satisfaction 
of  the  mtfi  of  money  in  the  last  mentioned  bill 
specified,  and  all  damages  sustained  by  the 
sud  plaintiff  by  reason  of  the  nonpayment 
thereof  when  the  same  became  due  and  pay- 
able. And  the  defendant  further  said,  that 
the  first  bill  was  not  indorsed  to  the  said  John 
Aldridge,  in  the  declaration  mentioned,  until 
lon^  uter  it  became  due  and  payable,  and 
until  the  said  Bndthwaite  and  Jones  had  re- 
ceived the  second  bilL  The  plea  concluded 
with  a  verification. 

Demurrer.  That  the  plea  was  insufficient 
in  law,  because  it  did  not  allege  that  the  said 
second  bill  was  payable  to  the  order  of  Braith- 
waite and  Jones,  or  was  negotiable;  and 
therefore,  that  the  sud  Frederick  Seagood  had 
no  legal  right  or  interest  in  the  bill,  and  that 
he  was  not  entiUed  to  receive  its  amount,  or 
to  give  any  acquittance  fdir  the  same;  and  it 
did  not  therefore  appear  that  the  bill  had  ever 
legally  been  paid  or  satisfied ;  and  by  the  plea 
it  was  alleged  that  the  money  was  paid  in 
satisfaction  of  damages  bythe  pluntiff,  by  rea- 
son of  the  nonpayment  thereof;  but  it  did  not 
appear  that  the  plaintiff  was  entitied  to  any 
damages ;  and  the  plea  was  therefore  uniutel- 
ligihle  and  informal. 
Joinder  in  demurrer. 

In  support  of  the  demurrer  it  was  now  sub- 
mitted, that  the  plea  was  bad,  because  it  did. 
not  shew  that  the  second  bill  was  negotiable ; 
and  the  indorsement  to  Seagood  would  be 
therefore  void  and  useless.  Unless  the  second 
bill  was  negotiable,  it  would  be  no  satisfaction 
for  the  first  bill,  which  was.  There  was  no- 
thing to  shew,  also,  that  the  plaintiff  was  not  a 
holder  for  value  received.  The  defendant,  if 
his  statement  were  correct,  should  have  with- 
drawn the  first  bill  from  the  hands  of  Messrs. 
Braithwaite. 

The  Court  said  that  the  plea  would  have 
been  sufficient,  even  if  it  had  stopped  at  the 
averment  of  the  payment  of  the  second  bill ; 
but  it  did  more,  it  alleged  that  that  sum  was 
paid  in  satisfaction  of  the  first  bill,  which  was 
not  indorsed  to  the  plaintiff  until  after  it  be* 
came  due,  and  after  the  second  bill  had  been 
received  in  satisfaction  of  tiie  first. 

Judgment  for  defendant. — Lewis  v.  Lyster, 
H.T.1836.    Excheq. 


DISTRINGAS  FOR  NOT  ENTERING  COMMOll  AP- 
PEARANCE.— sheriff's  RETURN  OF  LEVY. 
-^NECESSITY  OF  LEATE  FOR  ENTERING  AP- 
PEARANCE. 

fFhere  a  distringas  has  been  issued  against  a 
defendant,  for  not  entering  a  common  (Uh 
pearance,  and  the  sheriff  has  returned  thai 
he  has  levied  40s.,  a  rule  is  not  necessary 
to  enter  an  appearance. 

This  was  an  application  for  leave  to  enter  an 
^»pearaDce  for  a  defendant,  a  distringas  hav« 
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ing  been  iMued,  and  the  sheriff  having  re* 
turned  that  he  had  levied  40f . 

The  Court  thought  the  rule  was  unne- 
cessary. 

Rule  refused.— TtfcA^  ▼.  Brandy  H.  T. 
1836.    Ezcheq. 


DEBT. — PLBAf  "NEVER   DID   OWE." — DE- 
MURRER, "  NEVER  WAS  INDEBTED." 

In  debit  the  ptea  of  "  never  was  indebted** 
mutt  be  pleaded  in  the  general  iteue,  crr- 
eording  to  the  terme  of  the  rule  of  H,  T, 
4  fF.A;  and  i he  plea  of  "  never  did  owe** 
was  therefore  deemed  bad  on  demurrer. 

This  was  an  action  in  debt»  for  work  and  hh- 
hour  done,  and  money  pud. 

The  defendant  pleaded  that  he  ''  never  did 
owe  "  the  sum  alleged  to  the  plaintiff,  or  any 
part  thereof^  and  the  plea  concluded  to  the 
country.  * 

The  pluAtiff  demurred  speciallv,  that  the 
plea  was  defective,  because  it  should  have 
alleged  that  the  defendant  "never  was  in- 
debted," according  to  the  rule*  of  Court  of 
H.  T.  4  W.  4,  and  also,  because  it  was  argu- 
mentative, inasmuch  as  that  it  did  not  shew 
positively  whether  it  applied  only  to  the  ori- 
ginal existence  of  the  debt,  or  whether  it 
alluded  to  its  continuance. 

In  support  of  the  plea,  it  was  subsequently 
urged,  that  the  rule  was  merelv  directory,  and 
not  obligatory.  It  only  proviaed,  that  the  de- 
fendant might  plead  that  he  never  was  indebt- 
ed in  the  manner  and  form  in  the  declaration 
alleged,  &c.,  but  did  not  absolutely  require 
that  precise  form  of  words  to  be  adopted. 
"^  The  plea  of  "  nil  debet."  it  was  admitted, 
was  prohibited ;  that  was  in  the  form  that  the 
defendant  "  did  not  owe"  the  sum  demanded ; 
but  it  was  contended  that  the  present  plea  was 
rather  in  the  new  form,  and  was  precisely  the 
same,  in  substance  and  meaning,  with  that 
form.  The  words  "  owe  **  and  **  indebted  " 
were  convertible  terms,  and  the  plea  was  quite 
regular,  and  did  not  infringe  on  the  rules  al- 
luded to.  The  demurrer  could  not  therefore 
be  supported. 

The  Couri  said,  that  a  material  difference 
existed  between  the  issue  raised  by  the  two 
forms  of  plea.  This  was  clearly  shewn  by  a 
case  recently  decided  in  the  King's  Bench 
Practice  Court,  where,  to  a  plea  of  set-off, 
the  plaintiff,  in  his  re^ication,  made  use  of 
the  new  form  of  •*  never  was  indebted,"  and 
under  that  issue  wished  to  prove,  that  part  of 
the  sum  claimed  by  the  set-off  had  been  paid. 
Hie  evidence  was  refused  to  be  admitted  by 
the  secondary,  before  whom  the  cause  was 
tried ;  and  on  an  application  to  the  Court,  this 
^vas  held  to  be  a  proper  direction.  The  new 
rules  had  proscribed  only  the  plea  of  nil  debet, 
but  that  still  remained  the  proper  form  for 
the  replication. 

An  application  was  then  made  for  time  to 
amend  the  plea ;  and  the  Court  consented,  on 
a  positive  affidavit  of  merits  being  produced. 


Judgment  accordingly.— iSjii^d/#y  v.  Joyce, 
H.T.l8d6.    Excheq. 


SALE  or  LANDS  UNDER  AN  EXTENT. — CON- 
VEYANCE PROil  THE  CROWN  TO  A  SUB- 
PURCHASER,  INSTEAD  OP  THE  ORIGINAL 
PURCHASER. — CONSENT  OP  ALL  PARTIES 
CONCERNED. 

In  a  conveyance  of  certain  lande,  sold  by  the 
Crown  under  an  extent  from  the  original 
purchaser  to  a  sub-purchaser^  at  a  leu 
price,  before  any  conveyance  was  made 
from  the  Crown  to  the  former,  the  Court 
will  not  allow  the  name  of  the  latter  to  be 
substituted  in  the  conveyance  from  the 
Crown,  for  that  of  the  former,  to  save  the 
expense  of  two  conveyances,  unless  with 
the  consent  of  aU  parties  concerned. 

Thb  was  an  application  for  permissioB  to 
substitute  the  name  of  a  sub-purchaser  for 
that  of  the  ori|[inaI  purchaser,  in  the  ronvey- 
ances  of  certain  properW,  which  had  been 
seized  and  sold  by  the  (>own,  under  an  ex- 
tent issued  agUDSt  the  defendant.  It  appeared 
from  the  affidavits,  that  in  the  years  1822  and 
1823,  several  writs  of  extent  issued  agvnst 
the  defendant,  for  the  recovery  of  certain 
sums  of  money  due  to  the  Crown,  and  he  was 
found  to  be  seised  in  fee  of  certain  property 
in  Berkshire, ''on  an  inquisition  which  had  is- 
sued. This  property  was  put  up  to  auction 
by  an  order  of  this  Court ;  and,  on  the  sale, 
one  William  Han<)  became  the  purchaser  of 
certain  lots,  which,  with  timber,  amounted  to 
the  value  of  9743/.  15#.,  and  that  sum  was 
soon  after  paid  into  the  Bank  of  Bugland. 
Subsequently,  however,  and  before  any  con- 
veyance took  place,  the  property  was  re-sold 
to  the  Rev.  Henry  Pole,  for  8500/. ;  and  the 
present  application  was,  that  the  conveyances 
mi&rht  at  once  be  made  out  to  the  latter  per- 
son, to  save  expense.  Notice  had  been  given 
to  adl  parties  concerned  ;  and  on  the  part  of 
the  original  purchaser,  the  words  of  tne  act 
were  now  pointed  out.  It  provided,  that  when 
a  purchaser  should  be  foumf,  the  conveyance 
of  the  landj,  &c.,  decreed  to  be  sold,  should 
be  made  to  the  purchaser,  by  His  ^lajesty's 
Remembrancer  of  the  Court  of  Exchequer, 
or  his  Deputy,  under  the  direction  of  the 
Court,  by  a  deed  of  sale,  to  be  inroUed  in  the 
Court ;  and  after  the  making  and  inrolment 
of  such  conveyance,  the  bargainer  in  the  said 
conveyance,  his  heirs,  executors,  administra- 
tors,  and  assigns,  should  have,  hokl,  and  en- 
joy the  said  lands,  &c.,  to  his  or  their  own 
respective  use  and  benefit.  It-was  urged,  that 
a  liberal  construction  ought  to  l>e  put  on  the 
act. 

The  Court  observed,  that  the  act  appeared 
to  support  this  argument,  as  it  appeared  to 
contemplate  the  possibility  of  the  conveyance 
being  made  to  some  one  else  besides  the  first 
parchaser. 

A  case  was  referred  to,  where,  under  simi- 
lar circumstances,  the  name  of  a  sub-pur- 
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chaser  was  allowed  to  be  substituted  for  that 
of  the  original  purchaser. 

On  the  part  of  the  sub-purchaser,  a  readi- 
ness was  expressed  to  agree  to  the  terms  pro- 
posed, provided  the  Court  had  the  power  to 
make  the  order.  Jt  was,  however,  submitted, 
that  accordinof  to  the  words  of  the  act,  the 
conveyance  could  onlv  be  made  to  tlie  real 
purchaser.  The  usual  practice  was,  to  take 
a  conveyance  to  a  trustee,  which  recited  that 
the  latter  was  a  purchaser  for  the  benefit  of 
the  real  party.  In  this  case,  however,  it 
would  net  be  sufficient  to  state  that  the  trus- 
tee was  a  purchaser  for  Hand,  as  two  convey- 
ances would  then  be  necessanr. 

The  act  required,  that  afl  monies  which 
should  become  payable  from  any  purchaser, 
should  be  paid,  accounted  for,  and  applied 
towards  the  discharge  of  the  debt  due  to  the 
Crown,  and  the  expenses  incurred  in  recover- 
ing the  same,  in  such  manner  as  should  be 
ordered  bv  this  Court.  Here  another  diffi- 
culty  would  arise;  for  if  the  name  of  Pole 
were  given  in  place  of  that  of  Hand,  the  mo- 
ney, mstead  of  being  paid  to  the  Crown  for 
the  discharge  of  the  Crown  debt,  would  go  to 
Hand.  There  was  nothing  in  the  act  which 
authorized  a  conveyance  to  an  assignee. 

The  Couri  said,  that  the  best  way  would  be 
to  obtain  Che  permission  of  the  Attorney- 
General,  and  all  parties  interested,  for  the 
substitution  of  the  name  of  Mr.  Pole  for  that 
of  Hand.  The  title,  otherwise,  might  not  be 
secure. 

Subsequently,  this  consent  having  been  ob- 
tained, an  oraer  was  made  that  Henry  Pole 
should  ht  declared  the  purchaser  of  the  land, 
&c.,  in  question,  in  place  and  stead  of  Wil- 
liam Hand;  and  on  payment  of  8500/.  by  the 
former  to  the  latter,  he  should  be  entitled  to 
possession  of  the  land,  and  to  the  rents  and 
profits  arising  therefrom ;  and  it  was  further 
ordered,  that  the  tenants  on  the  said  land,  ftc, 
should  pa^  the  rent  to  the  said  Henry  Pole, 
on  the  said  payment  bein^  made;  and  that 
the  Remembrancer  of  this  Court,  and  all 
proper  persons,  should  join  to  make  convey- 
aoces  to  the  said  Henry  Pole,  in  lieu  of  to 
William  Hand;  and  the  sum  of  9843/.  \5s., 
paid  into  the  Bank  of  England,  should  be  ex- 
pressed to  be  the  consideration  for  the  said 
estate  and  premises.  All  title  deeds  and  pa- 
pers relative  to  the  land,  &c.,  in  the  hands  of 
William  Hand,  were  also  ordered  to  be  given 
up  to  Pole ;  and  it  was  also  directed,  that  the 
latter  should  have,  use,  and  take  all  such  fur- 
ther proceedings  in  this  Court,  as  shoidd  be 
necessary  to  vest  the  fee-simple  and  inherit- 
ance in  him,  his  heirs  and  assigns,  &c. 

ReT  v.  Rawlingt,  H.  T.  1836.    Excheq. 


Couri  granted  a  rule,  calling  upon  him  to 
give  security  for  coets. 

This  was  an  application  for  a  rule,  calling 
on  the  plaintiff  to  give  security  for  costs.  It 
was  sworn,  that  after  the  defendant  was  ar- 
rested, the  plaintiff  had  removed  his  goods, 
and  had  absconded,  to  prevent  his  being  ap- 
prehended on  a  charge  of  bigamy.  Notice  of 
this  application  had  been  given  to  his  attor- 
ney, who,  however,  declined  interfering. 

The  Court  ordered  a  rule  fi/W,  which  was 
subsequently  made  absolute,  no  cause  being 
shewn. 

Rule  absolute. — Rogert  v.  Banger^  H.  T. 
1836.    Excheq. 


flBCURITT  FOR  COSTS. — PLAINTIFF  ABSCOND- 
ED TO  AVOID  A  CHARQB  OF   BIGAMY. 

Procf  hoeing  been  given  that  a  pUdniiffhad 
absconded  to  avoid  a  charge  of  bigamy  f  the 


ACTION  BY  ATTORNBY  AGAINST  HTS  CLIBNT 
F0RC08TS. — DEFBNCB,NBGL1GENCB. — CA9B 
AND  OPINION  OBTAINED  FOR  CLIENT. — LIBN 
OF  CLIBNT. 

An  action  being  brought  by  an  attorney 
agaimt  his  client /or  costs,  and  the  defence 
being  an  allegation  of  negligence  on  the 
part  of  the  plaintiff  the  defendant  will  be 
entitled  to  a  copy  of  a  case,  and  an  opisu 
ion  obtained  thereon  at  his  instance,  or  he 
will  be  entitled  to  the  original  on  his  pay^ 
ing  the  costs  attendant  on  the  opinion  being 
obtained. 

A  rule  nisi  had  been  obtained,  caUing  on 
the  plaintiff  to  shew  cause  why  he  should  not 
allow  the  defendant  to  inspect  a  case,  and  an 
opinion  given  thereon  by  the  Attorney  General, 
under  the  following  circumstances : — ^The  ac-* 
tion  was  brought  bv  the  plaintiff,  who  \fA 
been  employed  by  the  defendant  as  his  attor- 
ney,  for  costs,  which  it  was  alleged  were  due. 
The  defence,  which  it  was  intended  to  set  up, 
was  negligence  on  the  part  of  the  attorney. 
The  opinion,  the  subject  of  the  present  rule» 
was  obtained  at  the  instance  of  the  present  de- 
fendant by  the  phuntiff ;  and  it  was  urged  that 
the  defendant  had  a  lien  upon  it.  There  was 
a  good  defence  to  the  action,  but  the  case 
and  opinion  were  necessary  to  estaldish  that^ 
defence. 

Cause  was  now  shewn ;  and  it  was  urged  that 
as  the  defendant  had  refused  to  pay  the  costs 
attendant  on  procuring  the  opinion,  he  surely 
could  not  be  held  to  have  any  uen  upon  it.  The 
case  was  similar  to  one,  where  an  action  was 
brought  by  ship  owners  against  their  broker ; 
and  on  an  application  being  made  by  the  plain- 
tiffs, that  they  might  be  allowed  to  take  a 
copy  df  a  letter,  wUch  had  been  received  by 
the  defendant  as  broker,  and  which  was  on 
the  subject  of  the  cause  of  action ;  the  Court 
refused  to  grant  thor  reouest,  observing  that 
they  were  merely  fishing  for  evidence. 

The  Court  said,  that  the  defendant  might 
want  the  case  for  the  purpose  of  shewing  the 
negligence  of  the  plaintiff.  Besides,  the  case 
and  opinion  were  evidently  the  property  of  the 
client,  whether  the  attorney  was  guilty  of  ne- 
gligence or  not.  The  plaintiff  must  tnerefore 
furnish  a  copy  of  the  case  and  opinion  at  the 
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ejq^nee  of  tlie  defendani,  or  he  mtut  deliver 
up  the  orif^inal,  on  the  defendant  papn^  the 
costs  which  were  incurred  in  procuring  it. — 
Rule  absolute. 
Evans  v.  Delegnl,  H.  T.  1836.  Excheq. 


JUnOMBNT  A0AIM8T  CASUAL  EJECTOR. — ^VA- 
RIANCE BETWEEN  DATE  AND  TITLE  OF  DE- 
CLARATION. 

j4  dechratwn  in  efectm^ni  hnvinfr  been  dated 
Aug.  I,  1836,  but  entitled  6  ffUL  4.  wai 
hew  to  be  suficient,  and  a  rate  fw  judg- 
ment againet  the    ctuual   Rector  issued 
thereon. 
This  was  a  motion  for  judgrment  aj^iunst  the 
casual  ejector.     The  declaration  was  dated 
Aug.  Isi,  1835,  but  was  entitled  6  Will.  4.  in 
stead  of  6  Will.  4.    The  notice  was  to  appear 
in  the  Michaelmas  Term  next  ensuing. 

The  Court  decided,  the  tenant  could  not  be 
misled  in  the  title  of  the  declaration,  and  the 
rule  might  therefore  issue. — Rule  granted. 

Doe  dem.  Smithers  v.  Roe,  H.T.  1836.— 
Excheq. 


NOTES  OF  THE  WEEK. 


LAW  BILLS  IN  PARLIAMENT. 

KoiuTe  of  WMttii. 
Second  Reading. 
LawofWilla. 
Law  of  Executors. 
Transfer  of  Property. 
Municipal  Corporations  Amendment. 
Court  of  Chancery  (Ireland). 
Prisoners'  Counsel. 

In  Committee. 

Ecclesiastical  Courts  Consolidation. 
Benefices  Plarality  and  Clergy  Resi- 
dence. 

Bills  to  be  brought  in. 

Court  of  Chancery. 
Abolition  of  Arrest. 
Appellate  Jurisdiction  of  the  House  of 
Lords. 


For  Second  Reading. 

Descents  an^  Heriots. 
West  India  Judicature. 
Tithes  Voluntary  Commutation. 
Ecclesiastical  Leases. 
Enfranclusement  of  Copyholds, 
Titles  by  Copy  of  Court  Roll. 

In  Committee. 
Durham  Courts. 
Stamp  Duties. 


Registratioo  of  Voters. 

Manorial  Boundaries. 

Escheats. 

Election  Expenses. 

Turnpike  Roads  Consolidation. 

Intimidation  of  Voters. 

Final  Register  of  Voters. 

Consideration  of  Reports. 
"Hthes  Commutation. 
Registration  of  Births^  &c. 
Marriages  in  England. 

T^ird  Reading. 
Registration  of  Aliens. 

Bills  to  be  brought  in. 
Bribery  Acts  Consolidation. 
Law  of  libel. 

Offences  against  the  Person. 
Prosecutions  for  Conspiracy. 
Costs  and  Actions  of  Private  Com- 
panies. 
Recovery  of  Tenements. 
Indosure  of  Fields. 
Executions  for  Murder. 


CHANCBRT  REFORM,   AND   APPBLLATB  JVBIS- 
DTCTION. 

The  Lord  Chancellor  has  not  yet  been 
able  to  complete  the  bills  regarding  the 
Court  of  Chancery  and  the  Appellate  Juris- 
diction of  the  House  of  Lords.  The  pre- 
cise nature  of  the  alterations  has  been  kept 
very  secret.  We  shall  give  the  earliest 
information  that  may  transpire. 

PRISONBBS*  COUirSBL. 

We  observe  that  this  bill,  which  is  now 
before  the  House  of  Lords,  contains  a  clause 
allowing  Counsel  and  Attorneys  in  all  cases 
of  summary  conviction,  and  the  right  of 
having  Copies  of  the  Depositions,  at  1^ 
per  fcdio. 

STAMP  DUTIBS. 

We  have  received  several  suggestions 
regarding  this  bill,  particularly  as  to  ex- 
tending the  time  for  allowing  spoiled 
stamps,  and  giving  in  exchange  any  stamps 
that  may  be  required.  We  shall  notice  the 
subject  further  in  our  next 


RBMOVAL    OF   THB    COURTS    FROM    WBSTMIH- 
STER. 

Mr.  Tooke  presented  the  petition  from 
the  Incorporated  Law  Society  on  Wednes- 
day last,  for  removing  the  Courts  from 
Westminster  to  the  vicinity  of  the  Inna  of 
Court. 


Amwers  to  Queries. — Queries. 
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ANSWERS  TO  QUERIES. 


Common  Eofo* 

LOKD  OF  MANOR,      t,  408. 

I  have  always  understood  that  the  lord,  being 
the  ehancelior  of  his  own  court,  can  preside 
therein  whenever  he  pleases ;  and  that  his  pre- 
sence renders  unnecessary  the  interference  of 
an  homage.  In  Co.  Copyholder,  s.  44,  it  is 
ol>served,  '*  that  the  lord's  authority  consisteth 
in  admitting  tenants  to  their  copyhold  estates ; 
which  he  may  do  either  upon  voluntary  grants, 
surrenders,  and  upon  descent,  in  any  place  he 
pleasethy  as  well  out  of  the  manor  as  within 
It,"  unless  there  is  a  special  custom  to  the  con- 
trary. On  the  other  hand,  a  steward  can  only 
holo  a  court  baron  within  some  part  uf  the 
manor,  usually  the  manor-house,  and  in  the 

Eresence  of  an  homage  consisting  of  two  free- 
olders.  Aspiro. 


LIBIRTT. — U8A0B.     P.  328. 

In  answer  to  the  above  query,  see  Rex  v. 
Muff  or  and  Corporation  of  IreiU^  K.  B.  P.  C. 
II.  T.  .1836.  The  Court  granted  a  mandamui, 
calling  on  defendants  to  hold  a  Court  for  Re- 
covery of  Debts  of  limited  amounts.  The 
Court  had  been  granted  by  charter,  and  it 
was  proved  it  had  not  been  held  for  upwards 
of  200  years :  notwithstanding  this,  the  Court 
said  that  it  was  evidently  intended  for  public 
benefit,  and  could  not  be  extinguished.  See 
also,  a  case  cited  in  support  of  the  above,  where 
a  rule  was  made  absolute  for  a  mandamus  to 
hold  a  Court  under  a  charter,  after  a  lapse 
of  S2  years. 

S.P. 


&8fD  Of  9vaptxtp  ssiir  €anbepuxuin%. 

DB8CBNT.      P.  408. 

The  daughter  is  entitled.  Before  the  late 
statute,  a  child  of  tlie  half  blood  could  not 
iuherit  of  a  child  of  the  whole  blood ;  but  by 
that  act  the  half  blood  is  let  in  on  default  of 
the  whole  blood.  The  following  words  occur 
in  s.  9  :—*'  So  that  the  brother  of  the  half 
blood,  on  the  part  of  the  father,  shall  inherit 
next  after  the  sisters  of  the  whole  blood,  on 
the  part  of  the  father  and  their  issue.*'  The 
descent  is  to  be  traced  from  the  brother  of 
the  purchaser. 

Spbs. 


DB8CBNT. — 8TAT0TB   OV  UMITATI0N8. 
P.  360. 

It  is  very  evident  that  the  eldest  son  of  J. 
had  a  right  of  entrv  upon  the  death  of  his 
father.  His  right  havmg  accrued  at  that 
time,  I  should  think  the  adverse  possession  of 
the  son  of  the  younger  brother  effectually 
bars  the  right  of  the  eldest  son  of  J,,  it  being 
upwurds  of  40  years,  in  which  case  his  in- 
competency does  not  apply.  See  s.  17»  3  &  4 
Will.  4,  0.  27.     1  cannot  sec  that  the  brother 


could  do  anything,  the  lunatic  having  no  pro- 
perty. The  only  doubt  I  have,  is,  whether 
the  possession  of  the  younger  brother's  son 
would  be  deemed  adverse  before  the  act,  be- 
cause, if  not,  s.  15  allows  five  years  after  the 
act,  as  rejrards  any  case  where  the  nature  of 
the  possession  is  changed  by  the  statute.  This 
act  makes  the  possession  of  a  younger  bro- 
ther adverse  to  the  heir,  therebv  changing  the 
nature  of  the  possession.  If  T.  *  S.  can  find 
a  cRse  which  would  establish  the  possession 
not  adverse  before  the  act,  I  think,  before  the 
Aye  years  expire,  an  ejectment  might  be  main- 
tained; but  I  do  not  see  that  Uie  lunatic's 
brother  could  do  so  until  he  is  authoriBcd  by 
law.  T.  *  S.  does  not  say  whether  the  lu- 
natic is  under  the  protection  of  the  Court ;  if 
he  is,  I  should  think  an  application  would  be 
advisable.  Of  course  this  depends  upon  esta- 
blishing that  the  possession  was  not  considered 
adverse  before  the  act. 

W.  B.  J. 


QUERIES. 


lUCto  of  attarn^it 

ARTICLBD  CLBRK. — SERVICB. 

I  should  feel  particularly  obliged  if  any  one 
of  your  numerous  correspondents  would  give 
me  an  opinion  on  the  following  guare :  A.  is 
clerk  to  B,^  under  articles  not  yet  expired. 
B.  lately  resided  at  X.,  at  which  place  he  was 
articled,  and  where  he  first  began  to  practise, 
and  continued  to  do  so  for  several  years.  A 
gentleman  in  a  neighbouring  town  havinif  de- 
termined to  dispose  of  his  practice  (comprising 
several  permanent  clerkships  to  justices,  &c.)» 
it  was  taken  by  B.,  who  removed  there.  B,, 
however,  continued  his  office  open  at  X.,  and 
A^  has  been  placed  there,  only  occasionally 
going  to  the  present  residence  of  B.  X,  is  a 
market  town,  and  B,  attends  regularly  on 
market  days,  besides  very  frequent  visits  on 
occasions  of  business,  the  assizes,  quarter  ses- 
sions, &c.  There  b  a  constant  communication 
kept  up  between  the  two  officea,  business  bdng 
sent  from  one  to  the  other  for  completion  and 
examination.  Will  the  service  of  A:,  in  this 
manner,  under  his  articles,  be  a  good  service* 
under  the  several  statutes  and  rules  relating  to 
articled  derks  ^  W.  S. 


STAMP  DUTY. — PALATINB  COURT. 

A  gentleman  was  articled  on  a  60/.  stamp, 
and  admitted  an  attorney  in  all  the  courts  of 
a  county  Ratine.  Must  he,  to  entitle  him  to 
be  admitted  in  the  Courts  at  Westminster,  pay 
the  whole  duty  of  120/.  in  addition  to  the  60/. 
already  paid,  or  only  an  additional  duty  of 
60/.?  R.5. 
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Qveriei—Thf  EditQr'i  Letter  Box. 


IxfD  of  Draperts  xnlr  Con^xnr tng. 

MORTGAOB  STAMP. 

Some  years  siDce,  J,  G.  mortKafred  Black 
Acre  in  Ke,  with  powers  of  sale,  to  T,  R,,  for 
securing  300/.  He  has  now  borrowed  of 
T,  R.  a  further  sum  of  250/.,  and  proposes  to 
•ecure  the  same  by  mortffajring  White  Acre 
(with  powers  of  sale),  and  further  charging 
Black  Acre  by  the  same  deed,  which  contains 
a  declaraition  that  the  powers  of  sale,  as  to 
Black  Acre,  for  securing  the  original  300/., 
shall  extend  to  the  250/.  now  advanced,  and 
that  the  several  premises  shall  not  be  redeem- 
able until  both  debto  are  paid  off.  Bv  the  last 
clause  but  one  in  schedule  to  55  G.  3,  c.  184, 
head  **  Mortgages,"  it  would  seem  that  the 
deed,  the  subject  of  this  transaction,  is  liable 
to  a  35«.  stamp  in  addition  to  the  ad  valorem 
duty.  It  contuns  49  folios ;  and  I  entertain  a 
doubt  whether,  under  the  last  clause  in  the 
said  schedule,  it  is  or  not  liable  to  two  20e, 
followers.  It  vnXL  be  observed,  if  the  collate, 
ral  matter  had  been  contained  in  a  separate 
deed,  then  the  instrument  in  Question  would 
have  been  under  45  folios,  ana  consequently 
liable  to  a  20t.  duty  only.  H. 


CONSENT  OP  PROTBCTOR;   3  &  4  W.  4,  C.  74. 

An  estate  is  limited  to  j4,  for  life,  remainder 
to  B,  in  tail  general,  with  remainder  to  the 
use  of  the  heirs  and  assigns  of  B,  for  ever. 
B.  wishes  to  convert  his  estate  tail  into  an 
estate  in  fee  simple.  Is  the  consent  of  ^., 
the  protector,  necessary  to  enable  him  to  do 
80,  B.  having  the  "  ultimate  remainder  or  re- 
version," as  well  as  the  estate  tul,  vested  in 
him.    See  seet.  84.  G.  L. 


Cammou  ftxto. 

TBNDBR. 

When  a  defendant  pleads  a  tender,  and 
pays  the  money  into  Gourt,  and  subsequently, 
on  the  trial,  obtains  a  verdict,  is  he  not  entitled 
to  take  the  money  out  of  Gourt  ?  and  if  not« 
who  is  the  proper  person  to  do  so  ? 

R.  I. 


lafD  of  IxtOffarlr  siOr  Cmatit^ 

RXNT.— AEEXST. 

After  a  tenant  has  quitted  possession  of  a 
house,  &c.  leaving  above  20/.  rent  due,  can 
the  landlord  make  an  affidarit,  and  arrest  for 
it,  the  same  as  for  a  debt,  or  must  serviceable 
process  be  issued?  In  Ghitty's  Forms  an 
affidavit  to  arrest  for  rent  is  given.  However, 
so  long  as  there  are  goods  on  the  premises, 
I  believe  it  would  not  be  legal  to  arrest  the 
tenant;  and  whether,  after  he  Las  given  up 
possession  and  left  a  balance  due,  the  landlord 
would  be  right  in  proceeding  by  arrest,  ap- 
pears to  me  doubtful.  S.  W. 


RENT. — CO-PROP  R1ET0R8. 

Where  there  are  four  landlords,  tenants  i^ 
common,  can  one  of  them  proceed  alone  in 
his  own  name  for  his  share  of  the  rent,  op 
must  they  all  join?  S.  W^ 

prxrttrr. 

PR0CB88.— TBATX. 

In  the  form  given  in  the  Schedule  to  the 
Uniformity  of  Process  Act,  the  teste  to  die 
writ  of  summons  ends  thus :  '*  Witness  at 
Westminster,  the  day  of        .  ."    The 

form  of  the  writ  of  distringas  goes  further, 
and  says  "  in  the  year  of  our  reign."  The 
writs  of  capias  and  detainer  are  tested  like  the 
writ  of  summons.  Tidd,  in  his  Appendix  of 
Practical  Forms,  1832,  concludes  the  teste 
with  the  words  "  in  the  year  of  our  reign," 
as  in  the  distringas.  Moat  of  the  common 
printed  forms  omit  the  year  of  the  rdi;n,  and 
simply  give  the  year  of  our  Lord.  Which  is 
the  correct  form  ?  or  should  not,  or  msy  not, 
both  the  year  of  our  Lord  and  the  year  of  the 
reign  be  inserted  ?  W.  F.  F. 


THE  EDITOR'S  LETTER  BOX. 


It  is  quite  clear  that  an  attorney  of  any  one 
of  the  three  Gommon  Law  Gourts  may  be  ad- 
mitted in  the  other  Gourts  without  examina- 
tion. The  4th  section  T>f  the  new  rule  directs 
that  persons  '*  not  previously  admitted  an  at- 
torney of  anv  of  the  three  Gourts,  and  desirous 
of  being  admitted,"  shall  give  notice  of  ex- 
amination, &c.  It  is  unnecessary,  therefore, 
to  insert  the  letter  of  G.,  who  very  properly 
protests  Against  examining  attorneys  already 
admitted.  The  statement  in  some  of  the  news- 
papers on  this  subject  must  have  been  inserted 
by  way  of  joke. 

We  think  that  a  correspondent  has  no  just 

S'ound  for  complaining  of  the  mutilation  of 
s  letter.  We  are  open,  we  fear,  to  the 
charge  of  too  much  leniencjr,  rather  than  Uk^ 
much  severity,  in  our  editorial  duty. 

We  cannot  undertake  to  answer  the  qnestion 
of  J.  G.,  and  can  only  give  publidty  to  points 
of  law.  The  same  reply  is  applicable  to  ''A 
Subscriber,"  regarding  Law  Stationery  charges. 

We  recommend  a  correspondent,  regar£ng 
the  Petition  of  the  Incorporated  Law  Society, 
to  ^ply  to  the  Secretary  personally. 

We  presume  "  Fi.  Fa."  does  not  expect  h» 
letter  to  be  inserted.  We  thank  him  for  the 
trouble  he  has  taken. 

We  thank  a  correspondent  in  Montgomery- 
shire, for  his  suggestions  respecting  the  Ar- 
ticled Glerks'  Manual. 

In  answer  to  an  "  Inquirer,"  we  recommend 
Gilbert  on  Uses,  by  Sugden,  if  Sanders  can- 
not be  procured,  or  such  part  of  Gruise's  Di- 
gest as  relates  to  Uses  and  Trusts. 

We  have  been  favoured  with  a  Report  of  a 
Lecture,  but  were  preriously  in  possession  of 
the  original  MS. 

The  Queries  and  Answers  of  >f .  A. ;  J.  G. ; 
W.  B.  J. ;  H.  B. ;  and  W.  P.,  iiave  been  re- 
oeived. 


Sfie  fteaal  0h^n^n\ 


SATURDAY,  APRIL  30,  1836. 


— —  "  Qaod  magis  ad  Nos 

Pertinet,  et  nescirt  malam  est,  agiumus. 


HOKAT. 


THE  EVENTS  OF  THE  TERM. 


Thb  present  Session  of  Parliament  pro- 
mises to  be  an  interesting  one,  in  a  legal 
view.  The  hills  for  altering  the  judicial 
arrangements  of  the  Court  of  Chancery 
and  the  House  of  Lords,  the  Ecclesiastical 
Courts  Bill,  the  bills  founded  on  thte  Third 
Report  of  the  Real  Property  Commission- 
ers,  and  the  bill  for  consolidating  the  Stamp 
Acts,  are  all  important  measures ;  and  be- 
sides these  there  are  several  other  bills,  the 
state  of  which  may  be  seen  by  our  weekly 
list,  which  are  intended  to  effect  consider- 
able alterations  in  the  law. 

The  vacancy  in  the  Master's  Office,  oc- 
casioned by  the  death  qf  Mr.  Trower,  is 
not  yet  filled  up ;  and,  in  the  meantime, 
there  is  no  want  of  speculation  as  to  his 
successor.  It  has  been  said,  that  a  pro- 
posal was  made  to  the  Government  to  ap- 
point one  of  the  Judges  of  the  Court  of 
Review  to  this  office ;  but  whatever  reason 
there  may  be  for  the  alteration,  if  not  the 
abolition  of  that  Court,  this  would,  as  it 
appears  to  us,  be  a  clumsy  mode  of  effect- 
ing it  Besides,  it  is  to  be  remembered  that 
two  of  the  learned  Judges  in  Bankruptcy 
were  taken  from  the  Common  Law  Courts, 
and  that  it  has  been  quite  unusual  to 
appoint  to  the  situations  of  Masters  in 
Rjuity,  gentlemen  who  have  practised  in 
those  Courts;  and  that  there  are  good 
reasons  for  not  removing  the  only  Equity 
Judge  from  the  Court  of  Rei4ew.  Mr. 
Senior,  Mr.  Duckworth,  Mr.  Lynch,  and 
some  other  gentlemen  of  the  Equity  bar, 
have  also  been  named  for  the  office ;  and 

VOL  XI.— NO.  330. 


we  really  believe  that  there  is  great  solici- 
tude on  the  part  of  the  present  Chancellor 
to  appoint  the  fittest  person.  It  is  to  be 
observed,  that  Mr.  Lynch  has  practised 
both  as  a  Conveyancer  and  an  Equity 
Draftsman,  and  has  considerable  experience 
in  both  departments ;  and  that  each  of  the 
other  gentlemen  has  been  confined  to  one 
of  these  branches  alone. 

The  Registration  of  Voters  Bill  has 
given  rise  to  considerable  discussion.  The 
only  portion  of  it  within  our  province,  is 
that  which  relates  to  the  Revising  Barris- 
ters. We  do  not  consider  that  the  present 
system  will  be  altered  in  this  Parliament* 
but  we  hardly  conceive  it  can  last  much 
longer :  in  the  meantime,  we  find  no  bet* 
ter  plan  proposed.  It  is  to  be  hoped  that 
the  Judges  will  at  least  do  all  that  they 
can  to  remedy  the  evils  of  the  present  ar- 
rangement, by  appointing  fewer  barristers, 
and  gentlemen  of  longer  standing  and 
greater  experience.  Mr.  Warburton  pro- 
poses to  give  the  appointment  of  the  bar- 
risters— to  be  twelve  in  number-- to  the 
Speaker  of  the  House  of  Commons;  but 
there  are  many  objections  to  this :  the 
most  obvious  is,  that  the  Speaker  is  almost 
always  a  person  under  some  party  bias, 
and  is  much  more  in  the  stream  of  politics 
than  the  Judges.  At  the  same  time,  we. 
think  it  right  to  say,  that  we  have  been 
somewhat  disappointed  at  the  way  in  which 
this  sort  of  patronage  has  been  occasionally 
disposed  of  by  the  persons  intrusted  with  it ; 
and,  if  the  same  course  be  persisted  in» 
we  have  no  doubt  that  the  present  system 
will  be  altered. 
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The  Property  Lawyer, — Repeal  of  Attorneys'  Certificate  Tax. 


THE  PROPERTY  LAWYER. 


COSTS  OF  ABSTRACT. 

Ths  following  case  is  of  some  interest  at 
the  present  time,  when  the  necessary 
length  of  abstract  is  still  undetermined. 
The  Reporter  mentions  in  a  note,  that  the 
opinions  of  Mr.  Preston  and  two  other 
eminent  conyeyancers  had  been  taken  on 
the  question ;  and  that  the  former  learned 
gentleman  was  of  opinion  that  the  abstract 
in  question  properly  embraced  the  deeds  of 
1737;  the  two  latter,  that  the  leases  of 
.1761,  and  the  will  of  Lady  Chichester 
(1773),  were  sufficient: 

On  the  taxation  of  a  bill  of  costs  of  making 
title  to  certain  property  sold  by  auction,  the 
prothonotary  (for  the  purpose  of  taking  the 
opinion  of  the  Court)  disallowed  the  costiB 
occasioned  by  that  part  of  the  alMtract  which 
related  to  deeds  and  assignments  of  terms 
dated  in  17<^7»  it  appearing  that  there  was  a 
perfect  title  by  possession  for  sixty  years ;  he 
also  disaliuwed  the  costs  of  furnisning  an  at- 
tested copy  of  the  will  of  the  yendor's  father. 

Tal/ourd,  Serjt.,  having  on  a  former  day 
obtained  a  rule  nhi  to  refer  the  bill  back  to 
the  prothonotary  to  review  his  taxation  in  res- 
pect of  the  sums  so  disallowed,  the  protho- 
notary delivered  the  following  statement: — 
"  The  following  U  a  short  abstract  of  a  title  to 
an  estate  at  A,  1 737. — A  conveyance  in  fee, 
and  a  deed  assigning  terms  to  attend  the  in- 
heritance. These  tenns,  being  satisfied,  were 
never  aftenvards  questioned  or  dealt  with. 
Subsequently,  the  property  came  into  the  pos* 
session  of  Lady  Chichester,  who  by  her  will, 
dated  in  1773,  devised  it,  and  through  which 
will  the  vendor  held  the  pruperty.  Lady  Chi- 
chester had  possessed  the  properly  several  years, 
and  her  possession  could  be  shewn  by  leases 
granted  by  her  as  far  back  as  1761.  In  1832, 
the  owner,  wishing  to  dispose  of  this  property, 
instructed  his  solicitor  to  prepare  al)stracts  for 
the  purchasers.  The  abstracts,  so  prepared, 
commenced  with  the  deects  of  1 773,  shewing 
some  outstanding  terms;  in  consequence  of 
which  assignments  were  called  for  at  con- 
siderable expense  to  the  vendor.  In  the  con- 
ditions of  sale  (prepared  by  the  same  solicitor) 
the  following  clause  was  inserted : — '  That  the 
respective  purchasers  should  be  satisfied  with 
an  attested  copy  of  the  probate  of  the  will  of 
J.  Quick  (the  father  of  the  vendor),  which, 
when  required,  should  be  furnished  to  them  nt 
the  costs  of  the  vendor ;  but,  if  the  said  res- 
pective  purchasers  should  require  an  office 
copy  of  such  ^yill,  such  office  copy  should  be 
Aimishe'1  to  them  at  his,  her,  or  tneir  respec- 
tive  expence.' "  Mereteetker,  Serit.,  shewed 
cause. — It  was  not  necessary  that  the  abstract 
should  go  further  back  than  the  will  of  Lady 
Chichester,  under  which,  coupled  with  the 
leases  granted  by  her  in  1761,  there  would  be 
a  perfectly  unquestionable  title;  ndther  was 


there  any  necessity  for  any  attested  copy  of 
J.  Quick's  will.  As  to  both,  therefore,  the 
prothonotary  has  exercised  a  discreet  judg- 
ment 7\il/ourd,  Serjt.,  in  support  of  lus 
rule. — ^The  vendor's  solicitor  havmg  the  dee^ 
of  1737  in  his  possession,  woulcl  hardly  be 
justified  in  suppressing  that  part  of  the  title. 
As  to  the  second  point,  the  only  difference 
would  be,  that,  if  an  attested  copy  of  Quick's 
will  had  not  been  furnished,  the  whole  of  it 
must  have  been  set  out  in  the  abstract. 

Tinfial,  C.  J. — Sixty  years  possession  would 
shew  a  good  title ;  and  perhaps  it  might  not 
be  prudent  to  go  further  back.  But  I  am  not 
prepared  to  draw  the  line  too  tightly.  The 
purchaser  might  bring  an  ejectment,  and  be 
turned  round  for  want  of  the  means  of  shew- 
ing that  the  outstanding  terms  had  been 
brought  in.  How  can  we  say  that  the  deeds 
of  17*'{7  would  not  be  called  for?  A  single 
question,  very  likely  to  be  asked,  would  have 
compelled  the  vendor  to  disclose  those  deeds. 
I  therefore  think  the  costs  as  to  them  should 
be  allowed.  With  respect  to  the  other  point — 
the  costs  of  the  attested  copies — I  think  they 
ought  not  to  be  allowed.  The  clause  as  to 
them  in  the  conditions  of  sale  b  unusual. 

The  rest  of  the  Court  concurring,  the  rule 
was,  with  this  modification,  made  absolute. 

Expurte  Quick,  2  Scott,  184. 


REPEAL  OF  ATTORNEYS*  CERTIFI- 
CATE  TAX. 


In  continuation  of  this  subject,  we  no-^ 
dee  the  following  passages  in  the  petition 
to  the  House  of  Commons,  from  the  Dean 
and  other  Members  of  the  Faculty  of  Pro- 
curators in  Paisley,  incorporated  by  royal 
charter. 

The  petitioners  obsen^e,  that,  having  learned 
that  it  is  in  contemplation  to  revise  the  ex- 
isting Stamp  Laws  during  the  present  Session 
of  Parliament,  they  deem  it  a  fit  opportunity 
to  sulicit  the  Mention  of  the  House  to  the 
Attorney  Tax,  with  a  view  to  its  repeal. 

They  submit  that  the  tax  is  unjust  in  pfin- 
ciple,  and  partial  in  its  operation.  It  is  levied 
exclusively  from  a  single  class  of  law  prac- 
titioners, while  the  higher  branches  of  the 
profession  are  entirely  exempted.  No  similar 
tax  has  been  imposed  on  any  of  the  other  li* 
beral  professions ;  and  it  is  borne  by  the  poor 
practitioner  equally  with  the  rich ;  by  the  man 
of  extensive  and  profitable  business,  not  mere 
than  by  the  man  in  circumstances  the  very  re- 
yerse. 

That  the  tax  referred  to  becomes  the  more 
oppressive,  as  the  legal  practitioner  in  the 
Local  Courts  is  otherwise  heavily  taxed,  on 
account  of  his  profession.  His  articles  of  in- 
denture bear  a  duty  of  30/. ;  on  being  ad- 
mitted a  member  of  Cour;»  he  is  obliged  to 
pay  a  further  stamp  duty  of  25/.;. ana  as  a 
Notary  Public  he  p^ys  a  duty  of  20/. 

That,  by  the  recent  chants  in  the  Ibmnfof 
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l^rofeas,  and  the  pMsing  of  the  Small  Debts 
Acts  in  Scotlaady  the  professiooal  emoluments 
of  the  petitinners  have  been  greatly  dimi- 
nished, while  the  public  at  large  have  been  pro- 
porttonablv  benefited.  The  petitioners  there- 
fore submit  that  they  havC'  an  equitable  claim 
to  be  relieved  of  this  tax,  more  especially  as 
the  amount  is  so  inconsiderable,  that  it»  repeal 
would  not  be  felt  by  the  community. 


To  the  Editor  of  the  Legal  Observer. 

Sir,. 

It  is  not  surprising  that  there  should  be  an 
indisposiiion  on  the  part  of  the  Chancellor  of 
Che  Exchequer  to  remove  the  Certificate  Duty, 
seeing  that  it  is  collected  at  so  trifling  an  ex- 
pense.  Almost  all  other  impositions  are  called 
tor  by  the  appointed  officers;  but  this,  the 
persons  charged  must  themselves  attend  and 
pa^.  Government  may  also  reckon  upon  re- 
ceiving the  amount,  as  all  tvho  wish  to  stand 
well  with  the  profession  and  the  public,  hasten 
to  procure  their  qualification  within  the  pre- 
acnbed  time.  It  is  not  surprising,  because 
there  is  no  espHt  de  corps  manifested  as  to  its 
repeal;  individuals  grumble,  but  (with  rare 
exceptions)  use  no  exertions,  either  singly  or 
collectively;  and  it  therefore  suits  ministers 
to  take  it  tor  granted  that  there  is  no  general 
^ri^atisfaction.  In  your  last  number,  ]^.  478, 
is  given  a  report  of  the  discussion  in  the 
1^0 use  of  Commons,  upon  a  petition  from 
certain  Scotch  solicitors,  complaining  of  the 
tax  as  it  affected  them;  and  what  said  the 
Chancellor  of  the  Exchequer?  "  Nor  did  he 
think  that  Government  would  be  justified  iu 
remitting  that  duty,  without  some  more  gene- 
ral  call  for  it/*  Ine  attorneys  themselves  are 
certainly  the  most  in  fault ;  for  had  they  united 
tlieir  energies,  the  tax  would  have  been*  with- 
drawn long  ago.  A  fitting  time  now  presents 
itself,  as  the  Stamp  Bill  will  soon  be  dis- 
cussed. The  Metropolitan  Law  Society  ought 
to  stir. 

1  submit  the  Chancellor  of  the  Exchequer 
ia  wrongly  informed,  when  he  sa3rs  that  attor- 
neys established  in  their  profession  wish  the 
abolition  of  this  duty,  and  the  imposition  of  a 
heavier  one  on  admission;  while  the  young 
attorneys  wish  exactly  the  reverse.  So  far  as 
my  knowledge  and  information  go,  the  repeal 
of  the  yearly  duty  has  been  uniformly  desired. 
I  am  aware  there  is  an  opinion  abroad,  that 
the  increase  of  the  admission  duty  might  tend 
to  render  the  profession  more  respectable; 
but  it  appears  to  me  a  wretched  method; 
however,  this  is  a  question  I  do  not  at  present 
propose  to  discuss.  My  object  is,  to  incite 
solicitors  to  use  their  united  endeavours  to 
procure  this  desideratum ;  and  if  they  do,  they 
will  assuredly  succeed.  The  grounds  of  ob- 
jection have  so  often  and  so  fully  appeared  in 
vour  able  periodical,  that  nothing  remains  to 
he  added  or  suggested.  The  materials  for  a 
most  forcible  petition  can  there  be  found, 
without  the  slightest  difficulty  or  trovible.  If 
the  profession  had  been  but  half  m  strenuous 


in  the  cause  as  you  have  l»een,  Instead  of 
writing  to  urge  them  to  follow  so  good  an  ex- 
ample, I  should  have  had  to  congratulate 
them,  through  you,  on  their  complete  success. 

PXRSBVERANCC. 

[We  understaqd  that  a  deputation,  con- 
sisting of  several  of  the  principal  members  of 
the  Incorporated  Ijaw  Society,  attended  the 
Chancellor  of  the  Exchequer,  and  that  a  me- 
morial from  the  .Society  was  presented. 

We  are  grati6ed  by  the  favorable  opinion 
of  our  labours  which  our  correspondent  is 
pleased  to  entertain.    Ed.] 


EXAMINATION  OF  ATTORNEYS. 

INQUIRY  INTO  MORAL  CHARACTER. 

[The  following  letter  takes  up  a  topic  not 
adverted  to  by  previous  correspondents,  though 
a  very  important  one.] 

There  are  few  innovations  on  old  established 
customs  to  which  there  are  not  more  or  less 
objections ;  and  perhaps  the  system  about  to  be 
adopted  for  the  exaou nation  of  articled  clerics 
would  not  be  found  impregnable  to  the  attacks 
of  critics.  It  is  not,  hovvever,  my  intention  to 
enlarge  generally  on  the  advantages  or  dis- 
advantages attending  the  examination  of  can* 
didates  for  admission ;  inasmuch  as  its  expe- 
diency has  long  since  been  determined  by 
much  wiser  and  more  learned  heads  than 
mine. 

The  question  now  is,  what  kind  of  examina- 
tion the  clerk  ought  to  undergo.  Of  course,  a 
knowledge  of  the  general  principles  of  law  and 
practice  will  be  requisite ;  but  is  that  all  ?  The 
profession  cried  out  for  an  examination,  that 
its  character  might  be  raised  in  the  eyes  of  the 
public;  and  can  it  be  supposed  that  the  ill- 
name  which  the  profession  has,  will  be  re- 
moved by  the  credit  which  it  may  in  futtire 
have  for  a  knowledge  of  law  and  practice? 
May  not  knavery  exist  with  legal  knowledge? 
I  submit  that  there  should  be  an  examination 
into  personal  character,  as  well  as  legal  pro- 
ficiency.  That  the  members  of  tlie  Law  So- 
ciety should,  when  they  have  a  list  of  candi- 
dates for  admbsion  sent  to  them,  make  it 
their  business  to  peruse  it,  and  send  their  ob« 
jections  to  the  Examiners,  who  may  inquire 
into  their  reality.  I  believe  that,  although 
such  lists  are  now  sent  round,  it  is  rarely,  if 
ever,  that  any  objections  are  made ;  perhaps 
from  good  nature  on  the  part  of  iodividuafa. 
If,  however,  these  parties  allow  private  feel- 
ings to  overcome  the  duty  they  owe  to  society, 
they  must  expect  to  participate  in  the  odium 
which  by  alt  classes,  from  the  highest  to  the 
lowest,  is  attached  to  attorneys  as  a  body.  It 
is  true  that  such  examinations  are  not  adopted 
in  other  professions.  The  medical  profession 
at  least,  not  affording  the  temptations  which 
attorneys  frequently  have  to  deviate  from  the 
2  K2 
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path  of  honesty,  does  not  require  'it ;  bqt 
were  it  otherwise  the  examination  of  medical 
students  is  no  concern  of  ours. 

I  think  with  vour  correspondent  F.»  p.  463, 
that  there  should  be  degrees  conferred  on  all 
those  who  are  admitted.  This  mode  of  pro- 
ceeding would»  I  think,  tend  much  to  increase 
fhe  respectability  of  our  profession ;  and  the 
examination  of  character  above  mentioned, 
would,  in  a  great  measure,  exclude  such  per* 
^  sons  as  ha?e  been  for  so  many  years  its  dis- 
grace. A  Subscriber. 

[The  due  service  under  proper  articles  of 
clerkship  according  to  the  statute,  should  be 
inquired  into,  as  that  seems  clearly  within 
the  rule.    Ed.] 


It  is  no  business  of  ours  to  enter  into 
a  discussion  of  the  choice  which  the  Judges 
have  made  of  the  Examiners  under  the  New 
Rule.  "  Ghradus,"  therefore,  must  excuse 
our  omission  of  his  letter.  If  the  examina- 
tion be  not  properly  conducted,  the  Judges 
will  set  it  right ;  but  as  the  Examiners  are 
to  act  under  regulations  to  be  previously 
approved  by  the  Judges,  we  do  not  antici- 
pate any  difficulty.  The  appointment  is 
only  for  a  year,  and  our  correspondent  had 
better  wait  and  ascertain  whether  any 
abuse  actually  occurs,  and  he  can  then 
better  advance  his  theory  of  improvement. 
We  are  always  willing  to  point  out  any 
real  grievance,  but  think  it  would  scarcely 
be  proper  to  publish  complaints  before  the 
plan  has  been  tried. 


It  has  been  suggested  by  a  country  cor- 
respondent^  that,  before  examination,  the 
candidate  ought  to  be  asked  in  which 
branch  he  has  had  most  practice,  and  the 
examination  papers  in  each  branch  should 
be  framed  with  that  view,  and  selected  for 
each  class  of  examinants ;  and  that  under 
each  branch  a  class  should  be  formed,  and 
pass  their  examination  at  the  same  time. 
To  facilitate  this  mode,  the  candidate,  on 
giving  notice  at  the  Law  Institution,  might 
also  name  the  nature  of  the  examination  he 
wishes  to  pass. 


A  correspondent  inquires  "  whether  an 
attorney  can  be  admitted  in  Chancery ;  and 
whether  a  solicitor  can  be  admitted  an  at- 
torney of  the  Common  Law  Courts,  with- 
out examination?  A  solicitor's  case  can- 
not, he  thinks,  come  within  the  4th  sec.  of 
the  New  Rule." 

Until  the  Master  of  the  Rolls  has  made 
an  order  similar  to  that  of  the  Common 
Law  Courts,  we  presume  aU  persons  en- 
titled to  admission  will  be  sworn  according 


to  the  old  practice.  If  admitted  in  any  d 
the  Common  Law  Courts,  the  proof  of  that 
admission  will  enable  the  applicant  to  be 
sworn  the  day  after  Term  at  the  Rolls*  in 
the  usual  manner ;  and  if  not  admitted  ia 
any  C^urt,  he  must  give  notice  the  day  ht* 
fore  Term  for  the  day  after. 

With  respect  to  persons  not  already  ad- 
mitted  in  Chancery,  and  who  may  be  ad- 
mitted the  day  after  the  present  Term,  not 
being  attorneys,  it  seems  they  will  come 
under  the    operation   of  the   New  Rule, 
which  directs  all  persons  to  be  examined 
who  have  not  previously  been  admitted  in 
any  one  of  the  three  Common  Law  Courts. 
It  is  a  question  yet  to  be  decided^  whether 
the  latter  Courts  will  admit  persons  after 
this  Term  who  have  attempted  to  evade  the 
New  Rule  by  going  to  the  Court  of  Chan- 
cery.    Such  admission  would  be  contrary 
to  the  Rule,  but  the  Court  may  dispense 
with  it  in  the  case  of  the  persons  (abotit 
thirty  in  number)  who  have  given  notice  at 
the   Rolls  for  the  day  after  the  present 
Term ;  but  it  would  scarcely  be  allowed  on 
a  future  occasion,  for  otherwise  the  Chan- 
cery Admissions  would  nullily  the  Com- 
mon Law  Rule.  V 


ON  THE  ABOLITION  Ot^THE 
GRAND  JURY. 


To  the  Editor  of  the  Legal  Observer. 

Sir, 
The  honorable  member  for  the  town  of  Gam- 
bridge  has,  I  find,  renewed  his  motion,  af 
which  he  gave  notice  in  the  last  Sesnon  6f 
Parliament,  relative  to  the  abolition  of  the 
Grand  Jary  system.  He  has,  however,  shaped 
his  forthcoming  measure  in  different  language 
from  the  laiit;  since,  instead  of  boldly  pro- 
posing, as  before,  the  entire  abolitiuu^  of  thfct 
institution,  he  now  seeks  to  deprive  it  of  the 
power  of  prrtenting  and  ignoring'  bills  of 
mdictment.  I  need  not. point  out  the  effect 
that  will  naturally  follow  the  success  of  the 
motion  in  question,  as  it  must  be  obvious  to 
every  one  at  all  acquainted  with  the  functions 
of  that  bodv.  That  it  ought  to  undergo  a 
judicious  reform,  I  feel  assured  no  roan  ef 
reflection  can  doubt  for  one  moment ;  but  if 
you  deprive  it  of  the  privilege  alluded  to,  it 
must  eventuallv  cease  altogether  to  exist,  the 
policy  of  which  (as  I  have  before  observed  in 
the  9th  Vol.  of  your  Journal,  p.  129,  et  seq.\ 
must  remain  in  obscurity  until  it  ia  developed 
by  the  honorable  member. 

It  seems  to  have  been  an  immemorial 
custom  of  the  Anglo-Saxons,  that  sevetal 
persons  of  distinction  should  be  named  by  the 
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freeholdera  ia  each  county,  with  power  to  se- 
cure and  imprison  criminals  of  allsuftF,  to 
the  end  that  they  mii^ht  be  brought  to  trial. 
From  this  employment,  the  coroner, 'Xvjiof&c^T 
of  fH'eat  antiquity,)  as  in  after  times  the  justices 
of  the  peace,  found  the  means  of  assumini^  a 
criminal  jurisdiction,  which,  from  small  be- 
ginnings, became  gradually  more  and  more 
extensive.    In  proportion,  however,    to  the 
advancement  of  the  prerogative,  the  antho- 
rity  of  that  officer  was  materially  diminished  ; 
Ihs  jurisdiction  was  daily  subjected  to  greater 
limitations,  and  his  reports  became  more  nar- 
row and  defective.    Whether  it  was  by  having 
a  feilow-feeling  with  the  inhabitants,  he  en- 
deavoured to  screen  them  from  justice;   or 
that,  from  the  rust  and  relaxation  to  which 
every  old  institution  is  liable,  his  opemtions 
became  more  tardy  and  inaccurate ;  certain 
it  is  that  he  came  to  overlook  the  greater  part 
d  the  offences  which  require  the  interposition 
of  the  magistrate;  and  his  inquisition  was  at 
length  confined  to  a  few  of  those  enormous 
crimes  which  excite  universal  indignatiim  a;id 
resentment.    To  supply  the  deficiency  of  the 
coroner's  inquest,  the  sheriff,  who  hud  come 
in  a  great  measnre  under  the  appointment  of 
the  Crown,  was  directed,  upon  the  meeting  of 
the  Judges  on  their  circuits,  or  of  the  other 
criminal  courts,  to  call  a  jury,  in  order  to 
procure  information  concerning  the  crimes 
committed  in  their  particular  districts.  Hence, 
tlie  origin  of  the  Grand  Jury,  by  whose  in- 
quisition the  Judges  were  authorized  to  prfi- 
ceed  in  the  trial  of  public  offenders.    It  is 
probable,  that  when  the  Grand  Jury  were  first 
called,  they  made  an  inquiry  at  Targe,  con- 
cerning every  fact  which  ought  to  become  the 
subject  of  a  criminal  trial ;  but,  bv  degrees, 
when  the  agent  for  the  Crown  haJ  been  led 
to  suspect  any  particular  person,  he  was  ac- 
customed to  lay  before  them  the  immediate 
ouestion,  how  far  that  suspicion  was  well- 
founded.    Hence,  the  two  methods  of  finding 
the  fact— by  prwntmffnt,  and  by  indictmenL 
Jt  seems  evident,  from  what  has  been  observ- 
ed, tliat  the  original  purpose  of  the  inquisition 
by  the  coroner,  and  of  a  presentment  by  the 
Grand  Jury,  was  to  prevent  offenders  frotn 
being  overlooked,  and  from  escaping  a  trial. 
When  the  custom  of  presenting  indictments 
to  the  Grand  Jury  was  mtroduced.  the  in  ten- 
tion  of  that  measure  was^  probably,  to  avoid 
the  trouble  and  expense  of  a  fruitless  prose- 
cution.    But  whatever  was  originally  intend- 
ed by  this  practice,  the  necessity  of  procuring 
the  previous  approbation  of  a  jury,  by  one  or 
other  of   the  forms  above  mentioned,    was 
productive  of  the  highest  advantage  to  the 
Pj^ople;  inasmuch,  as  it  secured  them  from 
groundless  accusations.    If  a  person  is  known 
to  have  committed  a  crime,  or  lies  under  a 
strong  suspicion  of  guilt,  the  voice  of   the 
whole  neighbourhood  will  probably  call  aloud 
for  justice,  and  demand  an  immediate  trial  of 
the  offender.    But  if,  on  the  contrary,  an  in- 
nocent man  is  attacked—if  he  is  threatened 
with  a  prosecution  from  apparently  malicious 
oioUveSy  or  for  the  purpose  of.  serving  a  po- 1 


liticalipnrpose — it  is  most  likely  that  his  fel* 
low-citizens  will  view  this  proceeding  with 
indignation ;  that  they  will  consider  his  mis- 
fortune as,  in  some  measure,  their  own  ;.and 
that,  from  a  principle  of  humanity  and  jus- 
tice, as  well  as  from  a  regard  to  their  own 
interest,  they  will  be  excit^  to  stand  forth  as 
the  protectors  of  innocence. 

This  is  a  new  instance,  perhaps  more  con- 
spicuous than  any  that  can  be  found  in  the 
history  of  our  system  of  judicature,  of  a  regu- 
lation whose  consequences  were  not  foreseen 
at  the  time  when  it  was  introduced.  The 
great  benefit  arising  to  society  from  the  inter- 
position of  the  Grand  Jury  is  not  only  totally 
different,  but  even  diametrically  opposite  to 
that  which  was  originally  intended  by  it.  The 
original  purpose  of  that  institution  was  to 
asjiist  the  Crown  in  the  discovery  of  crimes* 
and  by  that  means  to  increase  the  number  of 
prosecutions.  But  when  an  active  police  had 
been  established  in  the  country,  there  waa 
little  danger  that  anv  crime  or  importance 
would  be  concealed  from  the  public ;  and  it 
became  the  chief  end  of  the  Grand  Jury  to 
guard  against  the  abuses  of  the  discretionary 
power  with  which  the  officers  of  the  Crown 
are  invested — that  of  prosecuting  public  of- 
fenders. The  Attorney  General,  for  instance, 
has  acquired,  to  a  fearful  extent,  a  power  of 
prosecuting  by  information,  without  any  pre- 
vious authority  of  a  Grand  Jury;  but  this 
mode  of  prosecution  is,  fortunately,  confined 
to  misdemeanours  tending  to  dbturb  the  go- 
vernment. Or  the  peace  and  good  order  of 
society ;  and  is  never  extended  to  crimes  of  a 
capital  nature.  How  far  the  nations  upon  the 
continent  are  possessed  of  a  similar  provision 
to  secure  the  independence  of  the  public,  I  am 
unable  to  determine.  That  in  the  greater  part 
of  them  the  coroner's  inquest,  or  some  tri- 
bunal tantamount  to  it,  was  employed  for 
bringing  to  light  those  disorders  which  re- 
quired the  interference  of  a  criminal  court, 
there  can  be  no  room  to  doubt.  But  when, 
from  the  pressure  of  a  variety  of  circumstances, 
the  method  of  trial  by  the  Petty  Jury  had  fallen 
somewhat  into  disuse,  it  is  not  likely  that  a 
prerious  inquest  would  still  be  employed  to. 
jiid<;e  of  the  necessity  or  expediency  of  com- 
mencing a  criminal  accusation. 

In  conclusion.  Sir,  from  the  rapid  advance- 
ment of  the  prerogative,  the  Sovereign  was 
(reed  from  any  restraint  in  this  branch  of  ad- 
ministration, and  an  unbounded  liberty  of  try- 
ing public  offences  was  committed  to  the 
officers  of  the  Crown.  To  whatever  causes, 
however,  it  may  be  ascribed,  the  Grarid  Jury 
is  now,  I  believe,  the  only  institution  of  the 
kind  that  remains  in  Europe ;  and  I  cannrt 
but  think,  after  a  wholesome  reformation  shall 
have  tak«a  place  in  its  texture  and  machinery, 
that  there  will  not  be  found,  in  the  annals  of 
the  world,  a  regulation  so  well  calculated  for 
preventing  abuses  in  that  part  of  the  executive 
power  which  relates  to  the  prosecutions 
of  crimes.'  I  therefore  sincerely  hope  Mr. 
Pryme's  motion  will  meet  with  a  signal  defeat. 

AsriRO* 
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ON  THE  KEMOVAL  OP  THE 
COURTS  OF  LAW. 


To  ike  Editor  of  the  Legal  Obterver, 

Sir, 
I  AM  glad  that  you  have  a^ain  awakened  the 
attention  of  your  readers  to  the  subject  of  the 
erection  of  Courts  of  Laiv.  The  time  is  pecu- 
liarly favorable  to  the  consideration  of  it,  not 
only  on  account  of  the  intended  erection  of  the 
two  Houses  of  Parliament,  but  on  account  of 
the  passing  of  the  new  Stamp  Act,  which 
seems  to  me  to  be  closely  connected  with  the 
consideration  of  the  subject.  You  have  already 
appropriated  the  present  Courts  of  Law  to  a 
suital)le  purpose,  namely,  that  of  Commiltee- 
rooius  for  the  Lords  and  Commons, — very 
much  wanted,  and  for  which,  not  onljr  in 
point  of  internal  convenience,  but  of  situation, 
they  seem  admirably  adapted ;  and  it  would  be 
perfectly  easy  in  the  construction  of  the  two 
new  Houses  to  make  them  subservient  in  the 
most  efficient  manner,  by  means  of  fresh  en- 
trances into  Westminster  Hall,  which  may  be 
thus  made  to  serve  as  a  grand  lobby,  and 
thereby  greatly  relieve  from  strangers  the 
ordinary  passage  for  members  to  both  Houses. 
Those  who  have  witnessed,  as  I  have  lately 
done,  the  extreme  inconvenience  of  two  or 
three  divisions  in  rooms  close  to  each  other, 
with  narroiw  passages,  at  the  same  moment, 
will  best  know  how  to  appreciate  this  arrange- 
ment. 

On  the  subject  of  the  site  for  the  new  Law 
Courts  1  have  never  entertained  but  one  opi- 
nion ;  and,  indeed,  the  spot  I  hanre  fixed  upon 
seems  to  me  so  preferable  to  all  others  that  I 
have  often  wondered  that  it  has  not  been  more 
particularly  alluded  to.  It  is  the  area  on  the 
eastern  side  of  Lincoln's  Inn  Fields,  extending 
from  the  north-west  corner  of  Lincoln's  Inn 
New  Square  nearly  to  Holbom,  which  is 
eligible  as  being  in  the  viciuity  of  the  Law  In- 
stitution. Here  a  splendid  edifice  might  be 
erected,  without' disturbing  the  present  range 
of  trees,  which  would  greatly  add  to  its  beauty, 
and  which  would  be  alike  ornamental  to  Liu- 
cjln's  Inn  Fields  and  to  the  New  Square,  ai^d 
without,  as  it  appears  to  me,  trenching  upon 
the  comforts  or  privacy  of  any  existing  esta- 
blishments; whilst  the  part  of  the  garden 
s^ill  left  would  be  ample,  and  might  be  made, 
to  barristers  and  others  having  the  privilege 
of  the  entrkt  a  source  of  retirement,  recrea- 
tion,  and  pleasure,  during  the  hours  of  busi- 
jiess — ^whereas  now,  comparatively  speaking,  it 
u  of  little  or  no  use  to  any  one.  I  some  time 
ago  pointed  out  this  spot  to  Sir  John  Soaoe, 
and  the  only  objection  which  that  eminent 
gentleman  appeared  to  raise  to  the  measure, 
was  the  want  of  money.  "  Where  is  the  minist  er 
to  find  the  money  ?"  ^vas  the  posing  question 
put  to  me  on  that  occasion ;  and  it  is  on  this 
part  of  the  case  1  beg  more  particularly  to  say 
a  word  or  two  in  reference  to  the  Stamp  Act. 
Now  it  appears  from  a  paper  in  one  of  your 
late  numl>erB,  that  the  duties  on  articles  of 
clerkship^  admissions,  and  certificates,  amount 


annually  to  ]50»477/.t  which  I  presaque  to  be  « 
correct  statement.  Aasumiiig  it  to  be  so,  oar 
profession  may  well  say,  that  for  very  many 
years  past  **  we  have  done  the  state  some  ser- 
vice." It  is  very  justly  observed  in  the  paper 
alluded  to,  "  that  the  duties,  and  particularly 
the  duty  on  annual  certificates,  are  not  founded 
on  any  just  and  equitable  principle  of  taxatiim 
but  are  a  direct  personal  and  partial  tax  upon 
persons  exercising  one  particular  branch  of 
the  legal  profession  only,  whilst  persons  exer- 
cising other  professions  are  exempt  from 
similar  taxation." 

In  the  name  of  common  justice,  then,  aa 
well  as  of  common  senses  why  should  not  & 
sufficient  sum  fur  the  purpose  (sav  one  year's 
income)  arising  from  this  tax,  if  it  must  be 
levied,  be  set  apart  for  an  object  which  could 
not  be  considered  otherwise  than  legitimate. 

The  profession  would  thus  in  fact  erect  ita 
own  Courts  of  Law,  and  as  the  business  of  the 
whole  country  is  transacted  in  all  the  (*ourt9, 
particularly  when  the  Judges  are  sitting  in 
Banco,  there  seems  tf>  be  no  reasonable  ob- 
jection why  the  country  members  of  the  pn>- 
fesMon  should  not  contribute  to  the  erecUon 
of  the  Metropolitan  Courts,  as  well  as  those 
who  will  more  immediately  practise  in  them, 
particularly  as  they  will  contribute  in  a  smaller 
ratio,  the  duty  charj^eable  on  them  in  respect 
of  certificates,  which  form  one-half  of  the 
150,4  7  7/*»  not  being  more  than  two  thirds  of 
wbttt  is  paid  by  the  metropolitan  part  of  the^ 
profession. 

I  am  anxious  to  sec  this  arrangement  carried 
into  etfect,  being  of  opinion  that  it  would« 
greatly  tend  to  produce  that  which  I  have 
long  considered  to  be  a  great  deMd«catum  In 
the  general  management  of  law  business ;  vis^ 
that  barristers  and  solicitors  should  have  their 
evenings  to  themselves,  and  the  opportunity 
aSbrded  them  of  spencting  them  in  the  bosom 
of  their  families. 

By  thus  concentrating  all  the  Courts  of 
Law  and  the  offices  attache<l  to  the  respective 
Courtji,  the  transaction  of  busine^M  would  be 
greatly  facilitated.  Consultations,  for  the 
most  part,  might  be  held  during  the  day,  and 
whilst  the  Courts  are  sitting  in  rooms  set 
apart  for  that  purpose  in  the  proposed  build- 
ing, or  at  the  chambers  of  counsel;  senior 
counsel's  chambers  being  for  the  moat  part 
contiguous — (those  which  are  not,  would 
sitortly  become  so)— evening  consultations 
might  thus  generally  be  dispensed  with;  and 
if  all  the  offices  were  to  continue  open  from 
nine  or  ten  o'clock  in  the  morning  till  &fe  or 
six  in  the  afternoon,  there  need  be  no  occ»* 
sion  for  evening  meetings,  except  peiiM|M  la 
one  or  two  offices  requiring  a  few  cferks' 
attendimce  only  to  dispose  of  the  raka  aod 
other  business  of  the  day  during  term.  ^  This 
would  effect  a  most  desirable  change  !■  the 
law  department ;  and  it  seems  to  be  due  alike 
to  the  barrister  and  the  solicitor,  who  after  the 
fatigues  of  a  day  arduously  devoted  to  bufiAesa 
for  eight  hours,  may  surely  be  allowed  to  claim 
the  remainder  of  the  twenty-four  hours  not 
devoted  to  sleep,  for  relaxation  aud  retireaMHt. 
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or  Co  prqitre  himself  by  hb  studies  at  home 
for  the  {irosecatiou  of  his  more  actii'e  daties 
on  the  succeeding  day. 


ON  THE  ECCLESIASTICAL  COURTS 
BILL. 


Sir, 
In  the  Legal  Observer  of  the  9th  inst.  you 
appear  to  consider  it  probable,  that  the  ar. 
rangement  of  the  Select  Committee  of  the 
House  of  Lords  may  pacify  the  Gentlemen 
from  the  Pr*mnehl  Conrtt.  If  you  mean 
those  of  the  courts  of  the  province  of  Doctors 
Commons,  you  no  doubt  must  be  correct,  for 
the  whole  effect  of  the  report  must  be  to  brin;; 
flU  the  business  in  the  grant  of  probates  and 
administrations  to  London  ;  but  if  your  ob- 
servation apply  to  the  practitioners  uf  the 
Local  Courts,  f  will  state  a  fact  or  two,  and 
leave  you  to  judge  of  the  amount  of  satisfac- 
tion to  be  derived  by  them  froiu  the  proposed 
plan. 

The  basis  of  the  arrangement  is  the  pecu- 
niary  means  of  supporting  it;  and  depends 
upon  the  correctness  of  the  representation 
made  to  the  Select  Committee,  *'  that  the  fees 
now  received  by  the  several  Ecclesiastical 
Courts,  if  continued  to  be  received  for  the 
present,  will  produce  funds  sufficient  to  afford 
the  means  ot  paying  all  the  expenses  of  the 
London  Court,  together  with  the  expenses  of 
the  Local  Officers,  and  such  compensation  as 
may  become  paj^able  to  the  officers  of  the 
courts  to  be  al)olished  for  the  loss  or  diminu- 
ttOD  of  their  incontes :  and  upon  such  com- 
pensations ceasing  to  be  payable,  to  enable 
the  London  Court  to  reduce  all  the  fees  to  the 
scale  of  fees  now  payable  in  London." 

It  must  have  been  represented  to  the  com- 
mittee, that  the  charges  iu  the  country  on  the 
grant  of  protiates  and  administrations  exceed 
those  in  London;  otherwise  their  affording 
the  means  of  paving  the  salaries  and  compen- 
satioDS,  and  of  being  reduced  to  those  of 
London,  could  not  be  for  a  moment  entertained. 
The  fact  is,  that  the  country  charges  are  in 
most  cases  considerably  the  lowest ;  therefore, 
as  the  report  contemplates  the  ^rant  of  all 
the  probates  and  admmistrations  in  London, 
there  can  be  no  excess,  and  consequently  no 
payment  of  either  salaries  or  compensations. 

The  Select  Committee  seem  to  have  been 
impressed  with  the  notion,  that  the  country 
courts  possessed  some  extraordtnarv  sources  of 
income;  and  to  have  contemplated,  in  confor- 
mity with  the  notion  of  the  man  who  killed 
his  goose,  that  on  the  demise  of  the  courts, 
their  profits  will  continue ;  but  it  so  happens, 
that  the  profits  of  the  country  courts  arise 
from  the  grant  of  probates  and  aa  ministrations ; 
therefore,  if  the  country  courts  be  destroyed, 
the  profit  ceases,  and  the  probates  and  aomi- 
nistrations,  if  the  report  be  adopted,  will  be 


prepared  by  the  London  pmctHioneri»  and  the 
profit  received  by  them. 

If  the  parties  making  this  representation  to 
the  Committee  were  aware  of  these  facts,  a 
more  daring  imposition  was  never  attempted. 
If  they  did  not  understand  it.  Justice  to  the 
country  practitioners  who  denied  the  truth  of 
ir,  woiild  naturally  have  suggested  the  pru- 
dence of  an  inquiry. 

Most  of  the  countrv  registrars  are  solicitors, 
and  it  is  periiape  on  that  account  that  the  ban 
uf  Doctors'  Commons  is  directed  against  them. 
I  will  conclude  with  an  extract  from  the  me- 
morial of  the  London  Proctors  to  the  Secre- 
tary of  State  of  the  Home  Department,  and 
ask'  you  whether  the  country  practitioners 
ought  to  be  deprived  of  their  business  by 
means  of  such  representations  as  those  made 
to  the  Select  Committee,  and  to  the  Secretary 
of  State? 

**  In  the  Local  Courts  there  could  not  be 
established,  as  your  memorialists  apprehend, 
tliat  direct  and  efficient  control  of  its  officers 
and  practitioners,  which  is  to  be  found  in  the 
Court  of  Doctors'  Commons;  and  without  im- 
puting to  them  more  than  an  ordinary  share  of 
the  infirmities  of  human  nature,  it  Is  scarcely 
an  improbable  supposition  that  iknty  would  he 
speeduy  found  underselling  or  outbidding  one 
another,  engaged  in  an  unseemly  struggle 
for  business,  to  be  obtained  by  every  means, 
and  upon  almost  any  terms." 

I  will  not  at  present  trouble  you  with  any 
further  observations  on  the  memorial  of  the 
London  Proctors,  nor  on  the  report  of  the 
Select  Committee. 

A  COUVTBT  RbGUTKAII  Alio  SOLICITOR. 


SUPERIOR  COURTS, 


EorH  C^aacellar'ir  Court. 

PRACTICE. — ^JURISDICTION.— WRIT. — 
RB-SRALINO,   EFFECT  OF. 

The  re-tealinf^  of  a  torii  makes  ii  a  new 
vritf  and  tt  is  held  to  have  been  Uaued  on 
the  dmf  on  which  ii  wot  re^eeaUd.  Sem- 
ble,  thmi  th»  Court  of  Common  Pleoe  has 
no  juriidktion  ooer  an  oeighud  wrii  out 
of  Chaneerff,  .retumalUe  in  C.  B.,  nntii  ii 
ii  actually  returned  to  the  officer  of  thai 
Court. 

By  the  act  for  the  Limitation  of  Actions  re- 
lating to  Real  Property,  3  &  4  Will.  4,  c.  27, 
s.  3^  It  is  enacted,  that  no  writ  of  right,  pa- 
tent, &c.,  and  no  other  action,  real  or  mixed, 
(except  as  therein  excepted),  shall  be  brought 
after  the  dlst  of  December  1934 ;  but  it  is 
provided  by  the  37th  section,  that  such  writ  or 
action  may,  in  certain  cases,  be  brought  at 
any  time  before  the  Ist  of  June,  18.'i5.  The 
plaintiff  (a  demandant  in  a  real  action)  issued 
his  writ  of  right  patent,  in  pursuance  of  the 
last-mentioned  section,  before  tht  1st  of  June 
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luty  namdy,  on  the  dOth  of  May;  and  the 

defendant  (the  deforciant  or  tenant)  was  sam- 
looncd  on  the  21st  of  October  last,  by  the 
sheriff  of  the  county  of  Kent«  where  the  lands 
in  dispute  are  situated,  to  appear  to  the  said 
writ,  which  was  returnable  in  the  Court  of 
Common  Pleas,  on  the  2d  of  Norember.  The 
practice  being,  that  fifteen  days  should  inter- 
vene  between  the  summons  and  the  return, 
the  demandant,  on  being  apprised  of  that, 
and  on  finding  that  only  twelve  days  were  left 
between  the  service  and  return  of  his  writ, 
had  the  writ  re-sealed,  and  made  returnable 
for  the  20th  of  November ;  and  he  according- 
ly had  the  tenant  again  summoned  on  the  dlst 
of  Oetober  to  appear  to  the  writ  on  the  day 
of  its  return,  giving  him  notice  of  the  re- 
sealing  of  the  writ,^  and  cautioning  him,  at 
the  same  time,  not  to  appear  according  to  the 
requisition  of  the  former  summons. 

An  application  was  made  in  last  Hilary 
Term,  on  behalf  of  the  tenant,  to  the  Court 
of  Common  Pleas,  to  which  the  writ  was  re- 
turnable, to  set  it  aside,  on  the  ground  of  its 
being  re-sealed  after  the  service  of  the  sum- 
mons ;  but  that  Court  refused  the  application, 
alleging,  that  as  the  writ  had  not  heen  then 
returned  to  that  Court,  the  Court  had  no  ju- 
risdiction over  it,  being  an  original  writ  out 
of  Chancery. 

An  application  was  then  made  for  the  same 
purpose  to  the  Vice  Chancellor,  and  his  Honor 
granted  the  application,  ordering  the  writ  to 
be  superseded  as  irregular,  and  too  late  in  re<^ 
spect  of  the  act  of.  3  &  4  Will.  4,  c.  27. 

A  motion  to  discharge  that  order  of  his 
Honor  waa  made  and  argued  in  this  Court  ia 
the  Sittings  after  last  Term,  by  Mr.  Jmeob  and 
Mr.  K.  Parker,  for  the  demandant,  and  in 
8U|)port  of  the  apneal  motion;  and  by  Mr. 
iflgram  and  Mr.  B.  Andrewi,  for  the  tenant, 
and  in  support  of  the  Vice-Chancellor's  order. 

Tlie  former  contended,  that  the  writ  having 
been  issued  within  the  time  limited  by  the 
statute,  it  was  perfectly  regular,  and  not  su- 
persedable;  but,  even  if  supersedable,  this 
Court  had  no  longer  any  iurisdiction,  as  the 
writ  was  already  returned  to  the  Court  of 
Common  Pleas,  where  any  objection  to  it 
must  now  be  taken.  The  Ftce^Ckaneellor 
made  his  order  on  the  authority  of «  supposed 
decision  of  Lord  Hardwicke,  in  the  case  of 
Ogyt!r  V.  Heywood^'  but  no  such  decision  was 
made  in  that  case,  as  appeared  by  a  note  in 
Hunt's  edition  of  Ambler,  the  reporter  of 
that  case. 

,  The  counsel  on  the  other  side  contended, 
that  the  writ  had  been  used  when  the  first 
summons  was  served;  it  was  thtn  functus ojfi. 
bio;  it  was  spent  and  gone,  and  the  re-sealing 
could  not  prolong  its  existence.  The  writ, 
when  re-sealed,  was  ouite  a  new  writ;  and 
being  so  sealed  and  issued  after  the  Ist  of 
June,  it  was  barred  by  the  statute.  With  re- 
spect to  this  Court's  jurisdiction,  that  was  nut 
gone.  Whether  the  writ  was  actually  returned 
or  not  to  the  Court  of  Common  Pleas,  this 


Court  had  a  right  to  tnpenaia  ili  i 

and  that  point  was  decided  in  (^g^er  ▼.  Mef^ 

tcood.  » 

Among  the  cases  cited  on  both  sidw,  were 
Popkim  V.  Smith  ;^  Durdkom  ▼.  NommomdiC 
and  Leigh  v.  LeighA 

The  Lord  Chanrolior,  in  gifing  his  jadg- 
ment,  after  taking  time  to  connder,  said,  after 
fully  stating  the  facta,  that  aa  to  what  ivas 
stated  in  behalf  of  the  plaintiff  with  respect 
to  the  custom  of  the  Cursitor  to  re-seal  write 
of  right,  that  was  not  material  before  the  sta- 
tute.  Since  the  passing  of  the  statute,  the 
writ  could  not  be  re-sealed  after  the  period 
from  which  no  writ  of  ri^ht  could  be  issued. 
The  Question  came  to  this,  whether  thia  writ, 
re-scaled,  was  a  new  writ,  or  the  old  writ ;  if 
a  new  writ,  it  was  too  late.  The  writ  is  a 
mandatory  letter  or  command  from  the  King, 
sealed  wiUi  the  Great  Seal,  and  directed  to  the 
sheriff  of  the  county,  reouiring  him  to  com- 
mand the  tenant  to'  do  justice  to  the  com* 
{>lainant,  or  to  appear  in  Court  and  justify 
lis  refusal.  Was  this  command  issued  before 
the  1st  of  June,  1835?  The  writ  issued  be- 
fore  that  day  was  spent  when  it  was  re-aealed. 
The  Court  of  Common  Pleas  held,  in  l/eigh 
V.  Leiffh,  that  the  re>sealing  of  a  writ  of  ttua 
sort,  was  a  re-issuing  the  writ,  and  that  writ 
having  been  returned  to  that  Court  ^vaa  auper- 
seded.  That  derision  was  supported  by  Oner 
V.  Hfjfwood,  Upon  the  whole,  his  Lorobhip 
had  no  doubt  that  this  writ  was  improvide  fma^ 
^nevit ;  and  being  of  opinion  that  the  yice*. 
Chanceller*n  order  was  right,  he  dismiaaed  the 
motion,  with  costs. 

Foot  V.  Co/ZiA*.— Lincoln's  Inn,  March  <-> 
and  AprU  12th,  1836. 


•  Ambler,  59. 


ilollir  Court. 

BQUITABLB    MORTGAGE. — ACCOONT. — * 
TO   RBDBBM. 

In  no  ease,  where  the  amount  of  debt  is  A- 
puted,  can  an  equitable  mortgagee  hove  a- 
decree  for  sate^  without  taking  an  oecouni 
of  what  is  due.  Nor  can  he  deprine  the 
mortgager  of  the  benefit  of  the  usutd  «- 
dulgence  of  six  months  to  redeem  the 
mortgaged  premises. 

The  defendant,  Mr.  W.  Woods,  was  surety 
to  the  Commissioners  of  Taxes  for  lus  son, 
W.  T.  Woods,  the  collector  of  assessed 
taxes  for  the  East  Brixton  division  of  the 
county  of  Surrey,  who  became  a  defaulter  to 
the  amount  of  1.800/.  W.  Woods,  the  sure- 
ty,  being  called  upon  to  make  good  this  defih 
ciency  of  the  collector,  applied  to  the  Com* 
missioners,  and  obtained  time  for  payment, 
upon  depositing  with  them,  by  way  of  further 
security,  the  title  deeds  of  certain  property. 
A  menaorandum,  stating  the  object  and  inten- 
tion of  the  deposit  of  the  deeds,  and  the 


b  7  Bingh.  434. 
c  IBarh.  &C.  111. 
^  N  t  reported. 
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Mnonnt  then  due,  wai  drawn  ftp,  uidnfned 
bv  W.  Woods  and  the  agent  of  the  Gonmis- 
•lonen.  Of  the  l»900/.  debt,  which  it  was 
admitted  did  not  bear  interest,  1,000/.  was 
disc-barged  some  time  after  the  deposit  ^  tlie 
deeds.  The  800/.  remaining  due,  aMl  wm 
filed  on  behalf  of  the  Commtssioneni,  stating 
the  facts,  and  praying,  among  other  thing*, 
for  a  decree  of  the  Court,  that  they  might 
have  the  benefit  of  an  equitable  raortgaffe, 
and  of  an  immediate  sale  of  the  property 
comprised  in  the  deeds  deposited.  Answers 
were  put  in  by  the  different  defendants,  some 
of  whom  denied  that  the  sum  claimed  was 
due. 

The  cause  having  come  on  for  argument,  it 
was  contended,  on  behalf  of  the  Commis- 
sioners of  Taxes,  that  this  was  a  case  very 
different  from  common  mortgages,  for  the 
cedemptton  of  which  the  Courts  allowed  time. 
A  delay  of  payment,  in  this  case,  was  an  in- 
jury tu  the  parties,  as  well  as  to  the  plaintiffs 
themselves.  The  amount  due  was  certain, 
and  no  oecasion  for  a  reference. 

For  Mr.  W.  Woods,  and  his  co-defendants, 
it  was  replied,  that  admitting  that  the  plain- 
tiffs were  equitable  mortgagees  by  this  depo- 
sit, as  eouttable  mortgagees,  they  could  not 
be  in  a  better  conditton  than  if  tliey  had  a 
legal  mortgajre;  and,  therefore,  were  not  en- 
titled to  asic  for  a  sale  of  the  property  before 
the  expiration  of  the  time  usually  allowed  for 
the  ssle  of  mortgaged  premises.  They  also 
insisted  on  a  reference  to  the  Master,  to  take* 
an  account  of  what  was  fairlv  due  to  the 
plaintiffs.  The  answer  of  W.  Woods,  admit- 
ting 800/.  to  be  due,  did  not  bind  his  co-de- 
fendants. 

Lord  Langittle^  M.  R.  smd,  that  during  the 
argument  he  asked  the  counsel  for  the  phun- 
tiffs  to  give  him  some  authority  in  support  of 
their  argument  for  an  immediate  sale  of  the 
property.  They  did  not  furnish  him  with  any 
case.  He  examined  the  hooks  on  this  subject 
himself,  and  could  not  find  any  authority 
which  would  justify  him  in  relieving  the  plaio- 
liffs  from  the  undoubted  hardship  which  a 
further  delav  of  payment  would  cause  them. 
Although  a  deposit  of  deeds  was  held  in  courts 
of  equity  to  be  as  binding  as  a  legal  morteage, 
yet  he  found  no  case  in  which  it  was  held  that 
the  deposit  was  admitted  to  be  evidence  of  the 
amount  for  which  the  deeds  stood  pledged ; 
for  what  was  due  on  the  mortgage  in  such 
cases  depended  on  other  evidence.  He  knew 
no  principle  which  could  warrant  the  (/ourt  in 
exempting  this  case  from  the  ordinary  inquiry 
before  the  Master,  as  to  the  amount  due,  when 
that  amount  was  disputed  by  the  defendants. 
He  could  not  therefore  give  the  desired  relief 
to  the  plaintiffs,  by  ordering  an  immediate 
sale.  Being  anxioua  to  relieve  them,  he  con- 
sulted the  Lord  CknMcelior  on  the  point,  and 
that  noble  and  learned  person  was  of  the  same 
opinion  with  himself,  that  an  account  must  be 
taken  of  what  was  due  from  the  surety  to  the 
plaintiffs,  and  also  that  the  usual  period  of  six 
months  shj^uld  be  allowed  in  this  case,  as  in 
crdinary  mortgage  cases,  for  redeeming  the 


property.  If  what  should  appear  due  should 
not  be  discharged  within  that  time,  then  the 
plaintiffs  woald  be  entitled  to  a  sale  of  the/ 
property. 

Meiior  awdotkeri  v.  fFood  and  others.    Spit- 
tings at  the  Rolls,  after  Hilary  Term,  1836. 


WTLL,— COMBTRCCTION. —  QUANTITY    OF   K8- 
TATB. 

DevUe  to  A.  and  B.  ff«  tenants  hi  common  ; 
one  moietp  to  h.  for  life ,  remainder  to  his 
iaurfui  issue  ,*  ifut  if  A.  shall  not  marrj^, 
or  have  i^uful  issue  who  shall  attain  21, 
then  that  motet jf  to  go  to  B  and  his  heirs 
in  fee :  Held,  that  A.  tooh  an  estate  for 
life  only. 

The  question  in  this  case  arose  on  a  clause 
in  the  will  of  Robert  Fielding,  by  which  he 
gave  and  devised  '*  all  his  freehold,  leases  of 
farms,  &c.  at  Presthurv  in  the  county  of  Ches- 
ter, and  all  his  chiei  rents  in  the  town  of 
Manchester,  and  his  warehouses  there,  subject 
to  a  mortgage  debt  of  4000/.,  to  his  two  sons, 
Henry  James  Fielding  and  Oswald  Fielding, 
as  tenants  in  common,  and  not  as  joint  ten- 
ants ;  one  moiety  to  his  said  son  Henry  James, 
for  his  life,  with  remainder  to  hb  lawful  issue, 
subject  to  such  charges  as  he  (the  son)  should 
by  deed  or  will  appoint ;  but  in  case  his  said 
son,  Henry  James,  should  not  marry  and  have 
issue  who  should  attain  the  age  of  twenty-one, 
then  the  testator  gave  and  devised  the  same  to 
hia  said  son  Os^d,  and  his  heirs  in  fee." 
The  question  was,  what  estate  the  testator's 
son,  Henry  James,  took  under  this  clause ;  and 
it  was  argued  in  term  time  before  the  full 
Court,  on  the  Pleas  side ;  the  counsel  on  one 
side  contending  that  Henry  James  took  only 
an  estate  for  Lfe^  while  those  on  the  other 
side  insisted  that  he  took  an  estate  tail. 

Mr.  Baron  Jklerson  now  delivered  the 
judgment  of  the  Court.  The  governing  prin- 
ciple, in  all  these  cases  of  construction,  was, 
as  long  established,  to  collect  from  the  will 
itself — ^from  the  whole  context  of  it — ^what  was 
the  intention  of  the  testator.  In  doing  that, 
however,,  the  Court  was  guided  by  certain 
rules,  which  it  was  most  desirable  to  observe 
strictly ;  for  it  would  be  far  less  inconvenient 
that  the  intention  and  object  of  some  testators 
should  be  disappointed,  than  that  there  should 
be  any  looseness  or  uncertainty  in  those  rules 
of  law  which  regarded  the  transfer  of  property 
by  will.  His  Lordship,  having  commented  on 
some  of  the  vast  number  of  cases  that  were 
cited  in  the  argument,  said  he  was  authorised 
to  say  that  it  was  the  unanimous  opinion  of 
the  whole  Court,  that  Henry  James  Fielding 
took  an  estate  for  life  only,  and  not  an  estate 
tail,  under  the  will. 

Lees  V.  Mosetff^  at  Westminster,  HUary 
Terra,  and  at  Giay's  Inn  Hall,  Feb.  24,  1836. 
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9An^i  SSenc^  yntctict  C0ttrt. 

WRIT  or  DBTAIMBR  DI8C0TBRBD  BT  PLAIN- 
TIFF TO  BB  IRttBOULAR. — ISBUB  OF  FRBSH 
WRIT. 

A  plntHtiff  hamng^  lodged  a  ttrii  0/ detainer 
with  the  mnrihal,  cannot^huving  discovered 
it  to  he  irregular ^  declare  it  a  nulittp,  and 
iuue  a/resn  writ. 

'  A  rule  had  been  obtuned  to  shew  cause  why 
two  writs  of  detainer  against  the  defenditut 
should  not  be  set  aside,  and  why  tbe  defen- 
dant should  not  be  discharfi^ed  out  of  custody. 

It  appeared,  that  the  grounds  on  which  the 
rule  was  obtained  were,  that  the  sum  in  the 
indorsement  for  bail,  in  the  first  writ,  was  not 
filled  up,  and  that  that  circumstance  having 
been  discovered,  the  plaintiff's  attorney  usued 
a  second  writ,  which  he'lod^ed  with  the  umt- 
shal,  giving  him  notice  not  to  act  on  the 
first. 

Cause  was  now  shewn,  and  it  was  contended 
that  this  was  perfectly  regular.  The  first  writ 
had  been  treated  as  a  nullity,  and  the  defen- 
dant being  in  custody  on  other  suits,  this  was 
the  proper  course  to  be  pursued. 

In  support  of  the  rule,  it  was  urged  that  the 
case  came  within  the  principle  of  law,  nemo 
debet  bii  vexari  pro  endam  causa.  The  defen- 
dant was  detained  in  custody  on  the  first  writ 
by  the  act  of  the  plaintiff,  therefore  tbe  second 
writ  could  not  be  supported. 

The  Court  said,  that  the  case  was  the  same 
as  if  the  writs  had  been  capiases.  The  plaintiff 
could  not  there  have  taken  the  defendant  un- 
der the  first  writ,  and  then  declare  it  to  be  a 
nullity,  finding  it  was  irregular,  and  arrest 
him  agidn  for  the  same  debt. 

Rule  absolute. — Gadderer  v.  Sheppard^  H.  T. 
1836.    K.B.P.C. 


JUDGMBNT  OBTAINED  IN  THE  COURT  OF  GREAT 
SESSION. — ^ABOLITION  OF  THAT  COURT,  AND 
REMOVAL  OF  SUIT  INTO  THE  COURT  OF 
XXCBEQUER. —  SCI.  FA. —  PLEA  TO  THE 
PRACTICE  OF  THE  COURT. — DEMURRER. 

Judgment  huviag  been  olttained  in  the  Court 
of  Great  Session,  abolished  by  the  acts 
UG.  Ay  anil  fF.  4,  c.  70,  and  removed 
into  this  Courts  and  a  scire  facias  issued, 
a  plea  that  an  ajffidaeit  in  verification  of 
the  amount  of  debt  claimed  should  have 
been  made  by  the  plaintiff,  held  bad,  on 
demurrer,  as  it  involved  the  practice  of 
the  Court  i  and  the  only  mode  of  tahing. 
advantage  iff  the  objection  was  stated  to  be, 
by  ^ppltcaiion  to  the  Court. 

Scire  faekn  in  this  Court,  on  a  judgment 
obtained  at  the  Court  of  Great  Session,  b«fore 
its  abolition  by  11  O.  4,  and  1  W.  4,  c.  70. 
Tbe  declaration  set  forth  that  Judgment  bad 
been  obtmned  against  the  defendant,  in  the 
Court  of  Great  Session,  before  its  being  abo- 
lisbcd,  to  the  amount  of  B551,  3s.  Sd.,  ''as  by 


the  record  and  proceedings  thereof,  which' 
had  been  duly  transferred  under  and  bv  vir- 
tue of  the  acts  alluded  to,  from  the  said  Court 
of  Great  Session  into  the  Court  of  Exchequer, 
and  which  still  remain  in  the  said  Court  of 
Exchequer,  manifestly  appears."  And  after 
judgment  recovered,  but  before  execution 
made  thereon,  the  plaintiffs  id  the  action  be- 
came bankrupts,  whereupon  tlie  present  plain- 
tiffs were  appointed  theur  assignees.  Execa- 
tion  having  been  prayed,  therefore  tbe  de* 
fendant  was  ordered  to  appear  in  this  Court 
to  shew  cau»e  ivhy  it  should  not  issue;  but 
the  sheriff  having  returned  that  the  defendant 
was  not  within  his  bailiwiclc,  tbe  plaintiffs 
came  and  {N-ayed  that  execution  might  be 
adjudged  to  them,  as  assignees  of  the  plaintiff 
in  the  original  action. 

Plea.— -That  the  action  was  one  of  debt,  on 
a  concessit  solvere,  and  that  the  judgment  was 
recovered  by  default  of  the  appearance  of  the 
defendant ;  and  by  the  rule  and  practice  of  the 
Court,  at  the  time  of  judgment  being  reco- 
vered, uo  valid  execution  could  issue  on  that 
proceeding,  *'  unless  an  affidavit  had  been 
previously  made  by  the  plaintiff  in  that  action 
l>efore  a  Judge  of  the  said  Court  of  Great 
Session,'*  in  verification  of  the  amount  of  tbe 
debt  justly  due.  And  no  such  affidavit  had 
been  made,  and  this  the  said  defendant  was 
ready  to  verify. 

Demurrer. — ^That  the  plea  pleaded  in  bar 
was  not  sufficient  in  law,  or  that  the  defendant 
'bad  pleaded  mere  matter  of  practice  of  the 
Court  of  Great  Session,  the  same  not  being 
plead<Mi  in  bar;  and  for  that  the  Court  of  Ex- 
chequer was  not  bound  by,  and  would  not  take 
notice  of  the  practice  of  an  inferior  jurisdic- 
tion, and  for  that  the  defendant  had  attempt 
to  raise  an  immaterial  pmnt ;  berause,  for  any 
thing  that  appears,  the  affidavit  may  yet  be 
made,  according  to  the  practice,  early  enouch 
to  comply  with  the  practice ;  and  for  that  the 
effect  of  the  acts  of  parliament  before  alluded 
to,  vras  to  give  the  Court  of  Exchequer  ex- 
clusive power  and  jurisdiction  over  the  suit, 
proceedings,  and  judgment,  and  exclusive  dis- 
cretion to  regulate  the  issue  of  execution 
thereon ;  and  for  that  it  was  at  most  discre- 
tionary with  the  Court  of  Exchequer,  and  not 
compulsory  to  require  such  affidavit ;  aud  for 
that  any  non-coinjpliance  with  the  practice  <^ 
the  said  Court  of^  Great  Session  would  only 
supply  ground  for  application  to  the  Coart  of 
Exchequer,  when  the  plaintiffs  should  pro- 
ceed to  execution  without  having  made  the 
aflSdavit  alluded  to. 

In  sRpport  of  the  demurrer,  it  was  now 
urged,  aat  by  the  acts  of  Parliament  abolisli- 
ing  the  Court  of  Great  Session,  all  suite  and 
proceedings  were  removed  into  this  Court, 
there  to  be  dealt  with  and  decided  according 
to  the  practice  of  this  Court,  or  of  tbe  ('oun 
of  Great  Session ;  and  by  a  rule  of  Court,  it 
was  ordered,  that  in  case  any  interlocutory 
or  final  judgment  should  have  been  signed  in 
any  of  the  said  courts  abolished  by  the  act,  tbe 
plaintiff,  on  filing  a  certificate  of  such  judg. 
ment,  should  lie  at  liber^  to  proceed  thereon. 


Superior  Cimrt$ :  Exchequer. 


499 


M  If  jadgment  bad  been  signed  in  tbw  Court 
On  a  former  occasion,  the  case  had  come  under 
the  consideration  of  the  Court ;  and  the  ques- 
lion  then  was,  whether  the  suit  should  be  con- 
sidered as  depending,  and  it  was  held  that  it 
must.  The  nracti<!e  of  the  Court  of  Great 
Session  could  not  be  introduced*  and  could 
not  therefore  be  pleaded. 

In  support  of  the  plea»  it  was  contended 
that  the  plea  was  merely  for  the  purpose  of 
iofMrminiC  the  Court  why  execution  should 
not  issue  on  the  juds^ment.  A  reason  was 
ahewn,  and  the  defendant  would  suffer  mate- 
riallv  if  he  were  not  allowed  to  avul  himself 
oi  the  fact  stated.  It  was  admitted  by  the 
plaintiffs,  that  before  execution  was  issued,  aa 
affidavit  must  be  made,  and  it  was  quite  neces- 
sary, as  the  judgment  was  for  a  merely  nomi- 
nal sum. 

There  was  a  question,  whether  the  Court 
would  allow  execution  to  issue  for  merely  a 
nominal  sum ;  and  it  was  for  the  plaintiff  to 
apply  to  the  Court,  and  not  the  defendant. 
The  practice  of  the  Court,  besides,  where  the 
merits  were  introduced,  according  to  a  deoi- 
sion  which  had  taken  place,  might  be  pleaded. 
There  the  case  was  a  ^dre  facms  against  bail, 
upon  their  recogni^nce;  and  they  pleaded 
that  no  CH.  ta  was  duly  sued,  returned,  and 
filed  agaiust  the  principal,  according  to  the 
practice  of  the  Court.  It  was  submitted, 
therefore,  that  the  defendant  was  entitled  to 
judgment. 

'iiie  Court  said,  that  the  defendant  ought  to 
have  made  an  application  to  ascertain  whether 
the  practice  of  the  Court  of  Great  Session 
ouirht  not  to  have  been  adopted  in  preference 
to  the  practice  of  this  Court,  as  it  was  left 
entirely  to  the  discretion  of  the  Court,  whiclf 
abould  be  adopted.  The  suit  being  in  this 
Court,  the  plea  was  no  answer,  and  judgment 
must  therenire  be  given  for  the  plaintiff. 

Judgment  for  plaintiff. — Howell  and  Scott, 
Jmgneet^  v.  Bowere,  U.  T.  1836.    £xcheq. 


8SRV1CB  IN  BJSCTlfBNT. — PROOr  OF  TB- 
MANT's  PRBSBMCB  in  tub  U0U8B.— >mo- 
TIOiM  TO  SBT  ASIDE  JUDOMBNT  8I0NBD. — 
FBRIOD  OF  tenant's  RBCBIPT  OF  DBCf.A- 
RATION. 

IVkere  a  declaration  in  ejectment  is  served 
at  the  house  of  the  tenant  in  possession, 
and  it  is  sworn  that  he  teas  in  the  house 
at  the  time,  unlets  aJMavits  which  are 
produced  to  set  aside,  judgment  signed, 
shew  that  the  tenant  was  not  in  the  house, 
and  that  he  did  not  receive  the  declaration 
until  thejirst  da^  of  Term,  the  Ceurt  wiil 
not  interfere. 

This  was  a  motion  to  set  aside  judgment 
signed  aifaiiist  the  casual  ejector,  on  the 
ground  that  there  had  not  been  proper  ser- 
vice of  the  declaration.  The  affidavits,  on 
which  judgment  had  been  signed,  stated,  that 
the  person  who  served  the  declaration, 
called  at  the  house,  and  saw  the  son  of  the 
tenant  in  possession  in  the  afternoon  of  the 


Saturday  before  the  first  day  of  Term,  which 
was  on  the  Monday.  The  son  of  the  tenant 
was  seen,  who  stated  that  his  father  would  re* 
turn  home  in  the  course  of  an  hour.  The  f«. 
ther  was  afterwards  seen  to  enter  the  house, 
and  the  declaration  was  left  with  the  son. 
Affidavits  were  now  produced  in  answer,  in 
which  it  was  denied  that  the  tenant  had  kept 
out  of  the  way  to  avoid  being  served ;  that  at 
the  time  the  declaration  was  served  he  was 
not  at  home,  and  that  he  left  home  on  the 
))aturday  afternoon  at  four  o'clock,  on  busi- 
ness, and  did  not  return  until  the  next  day. 

The  Court  declined  interfering.  The  father 
did  not  swear  that  the  dedaradon  did  not 
reach  his  bands  until  the  first  day  of  Tern, 
and  the  affidavits  did  not  exclude  the  possi- 
bility of  his  son's  having  given  the  declaration 
to  him. 

Rule  refu8ed.--/>o<f  d,  Protheroe  v.  Boe, 
H.T.  1836.    Excheq. 


ACTION  ON  BILL  OF  BXCHANGB  AOAINST 
DRAWER. — ^AFFIDAVIT  OF  DBBT. — ^ALLBOA- 
TION  OF  acceptor's  DEPAULT.—NBCBS- 
SITY  OF  ATERMBNT  OF  PRBSENTMBNT  AND 
NOTICE. 

In  the  oMdavit  of  debt  in  an  action  arainsi 
the  drawtr  by  the  indorsee  of  a  bill  ^f 
exchange,  it  is  not  necessary  to  aver  pre^ 
sentment  and  notice,  if  the  acceptor's  de* 
fault  is  proved. 

An  order  had  been  made  to  cancel  the  bail- 
bond  in  this  cause,  on  the  ground  of  the  in- 
sufficiency of  the  affidovit  to  hold  to  bail.  A 
rule  was  subsequently  obtained  to  set  aside 
this  order,  and  cause  was  now  shewn.  The 
action  was  brought  by  an  indorsee,  against 
the  drawer  of  a  bill  of  exchange.  The  afil- 
davit  of  debt  was  made  by  the  clerk  to  tihe 
plaintiff,  who  swore  that  the  defendant  was 
indebted  to  his  employer  in  a  sum  of  250/. 
for  principal-money  due  to  the  plaintiff  as 
indorsee  of  a  bill  oi*  exchange,  drawn  by  the 
defendant  on  a  Mr.  Gevrge  Phihbe,  iot  psf* 
ment  on  a  day  now  passed. 

The  bill  was  indorsed  to  the  pltdntiff  by  the 
defendant,  but  "  payment  had  been  refused  by 
the  said  George  PhibhsJ*  It  was  now  eon- 
tended  that  the  affidavit  was  insufficient,  in 
that  it  did  not  shew  that  the  bill  had  been 
presented  to  the  acceptor  when  due.  Several 
cases  were  cited,  where  it  was  held  that  an 
affidavit  a^nst  the  drawer,  merely  stating 
that  the  bill  still  remained  due  and  owing, 
without  any  averment  of  its  having  been  pre- 
sented, or  of  notice  being  given,  was  insuffi- 
cient In  the  present  case  no  acceptance  was 
stated,  nor  was  it  averred  that  notice  of  non- 
payment was  given  to  the  defendant.  There 
was  no  distinct  averment  even  that  the  bill 
was  still  overdue  and  unpaid. 

In  support  of  the  rule,  it  was  submitted, 
that  no  case  had  been  decided  where  it  was 
I  held  necessary  to  aver  a  presentment  or  no- 
I  tice.    In  a  case  alluded  to«  no  default  of  the 
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Superior  Courts  .*  Exchequer, 


acceptor  was  shewn,  and  tbe  Court  said  that 
it  was  a  part  of  the  ordinary  form  of  affidavit, 
in  an  action  against  the  drawer,  to  allege  the 
default  of  the  aci^eptor,  and  any  one  neglect* 
ing  to  do  so  had  no  cluim  to  the  favor  of  the 
Court.  The  drawer  became  liable  the  mo. 
inent  there  was  a  default  un  the  part  of  the 
acceptor,  and  there  was  no  necessity  for  the 
affidavit  to  go  further;  the  rest  was  mere 
matter  of  defence.  The  affidavit  in  the  pre- 
sent case  followed  the  form  given  in  the 
books.  It  had  never  been  contended  that  an 
allegation  of  notice  was  necessary,  and  yet  the 
drawer  would  not  be  more  liable  where  the 
notice  was  omitted  than  where  the  present- 
ment  had  been  neglected.  Both  were  neces- 
sary, but  it  was  not  usual  to  set  them  out  in 
the  affidavit,  otherwise  it  would  contain  all  the 
particulars  of  a  declaration.  B^  the  averment 
of  a  default,  a  sufficient  allegation  of  the  pre- 
sentment and  notice  was  made.  A  difficulty 
on  this  point  had  arisen,  because  it  was  sup- 
posed that  the  Court  of  Common  Pleas  had 
held  an  averment  of  presentment  necessary ; 
but  that  Comrt,  in  reality,  only  required  that  a 
default  might  be  shewn.  Here  a  default  was 
distinctly  proved. 

The  Couri  thought  that  the  affidavit  was 
sufficient.  There  was  a  difficulty  in  saying 
that  a  presentment  must  be  shewn  to  fix  the 
liability  of  the  drawer,  and  yet  that  proof  of 
notice  was  not  necessary ;  it  must  be  ctmsi 
deredy  however,  that  the  meaning  of  the  affi- 
davit was,  that  presentment  and  notice  had 
been  properly  given,  or  that  some  excuse  ex- 
isted for  not  giving  them.  The  Court  of 
Common  Pleas  certainly  only  decided  that  a 
default  by  the  acceptor  must  be  shewn.  An 
indictment  for  perjury  would  evidently  lie  on 
the  affidavit,  if,  in  fact,  the  defendant  was  not 
liable  in  consequence  of  the  want  of  present- 
ment and  notice. 

Rule  absolute. — fFitham  v.  Gompertz,  H.  T 
1836.    Excheq. 


pUcntlon^  and  a  perdict/ar  ike  de/endaae 
wtu  reiurned.  A  ruh  ttas  ohtwmedfi^r  «t 
new  trials  ftui  a  diferencf  »/ '*pmton  ejtist- 
ing  amonglheJudgeSy  it  fell  to  the  ground » 


9ICIiARAT|0N  IN  ASSUMPSIT  ON  A  BILL  OF 
XXCHANOB. — SPECIAL  PLBA. — ALLEGATION 

•  OF  FACTS. — REPLICATION,  FACTS  NOT  DE- 
NIED.— TRIAL  OF  CAUSE. — OBSERVATIONS 
OF  JUDGE  TO  THE  JURT.^FACTS  DEEMED 
TBOE. — ^VERDICT  FOR  DEFENDANT. — RULE 
FOR  A  NEW  TRIAL.— DIFFERENCE  OF  OPIN- 
ION. 

A  Defendant  to  a  dedaration  on  a  bill  of  ex- 
ehunge  pleaded  a  special  plett,  in  which  he 
alleged  fraud  on  the  part  of  the  drawer 
ana  the  eubtequent  indorsees,  and  that  the 
plainijjf  was  not  a  bona  fide  holder  for 
consideration.  The  replication  merely  al- 
leged, that  the  plaintiff  was  a  bona  fide 
holder ;  and  on  the  trial  one  of  the  indor- 
sees was  called,  who  stated  that  the  plain- 
tiff discounted  the  bill  at  the  instance  of 
another  indorsee.  The  learned  Judge  left 
the  case  to  the  jury  on  the  credibUity  of 
the  witness,  and  pointed  out  that  the  facts 
stated  in  the  plea  were  admitted  by  the  re- 


Assumpsit  on  a  bill  of  exchange.  Tbe  de- 
claration alleged,  that  a  bill  of  eschange  fur 
100/.  was  drawn  on  the  defendant  by  one 
Charles  Henry  John  Rich ;  and  that  he  ac- 
cepted the  same,  and  Rich  indorsed  it  to  one 
Newton,  who  indonted  it  to  John  Lewis,  who 
indorsed  it  to  the  plaintifif. 

Tbe  defendant  pleaded,  that  the  bill  was 
accepted  for  the  accommodation  of  Rich,  and 
without  any  value  or  consideration ;  and  the 
indorsement  by  the  latter  was  an  indorsement 
in  blank ;  and  that  he  (Rich)  never  gave  the 
bill  to  Newton,  but  to  one  Liewis  Levy,  to  be 
discounted.  That  Lewis  Levy  did,  on  the  Pith 
Oct.  1834,  fraudulently  deliver  the  bill  to  one 
Lawrence  Levy,  upon  other  terms,  and  with- 
out discounting  the  same,  and  contrary  to  the 
express  purpose  for  which  it  was  given  to  the 
said  Lewis  Levy,  and  in  breach  and  violation 
thereof,  to  wit,  under  the  colour  and  pretence 
of  securing^  a  debt  which  was  alleged  to  be 
due  from  the  said  Lewis  Levy  to  the  said  Law. 
rence  Levy;  and  that  Newton,  Lewis,  and  the 
plaintiff,  all  had  notice  of  the  premises  afore- 
said,  before  and  at  the  same  time,  when  the 
bill  was  indorsed  to  them  respectively.  And 
the  defendant  in  fact  saitb,  that  no  considera- 
tion or  value  whatever,  except  as  aforesaid, 
had  beeh  given  or  received  by  tbe  said  Rich 
for  the  bill ;  and  further,  that  the  phiintiff  was 
not  the  bond  fide  holder  of  the  bill  for  any 
value  or  consideration  made,  done,  or  given 
by  him  in  that  behalf;  and  this  the  defendant 
was  ready  to  verify,  &c. 

Replication— that  the  plaintiff  was  the  h»mi 
fide  holder  of  the  bill,  for  value  and  considera- 
tiun,  given  by  him  in  that  behalf. 

The  cause  came  on  for  trial  before  Mr. 
Baroo  O'urney,  and  Lewis  was  called  to  prove- 
that  the  plaintiff  discoimted  the  bill,  and  gave 
the  amount,  minus  the  discount,  to  the  wit- 
ness. On  cross  examination,  the  witness  ad- 
mitted that  he  was  brother  to  Levy,  the  she- 
riff's  officer,  and  was  cousin  to  Newton,  who 
was  an  attorney,  and  that  the  latter  gave  him 
the  bill  to  get  discounted ;  but  he  denied  that 
he  persunaUy  had  any  interest  in  the  bill, 
although  he  put  his  name  on  it.  This  was  all 
the  evidence..  The  defendant's  counsel,  in 
addressing  the  jury,  dwelt  on  the  circum- 
stances detailed  in  the  plaa,  and  which  he 
alleged  were  admitted  to  be  true ;  and  the 
learned  Judge,  in  summing  up,  pointed  out 
the  same  fact,  observing,  that  as  the  circum- 
stances alluded  to  were  not  denied,  they  must 
be  deemed  to  be  true.  He  put  the  case  to  the 
jury,  on  the  credit  of  the  witness  called,  to  say 
whether  tbe  transaction,  on  the  part  of  the 
plaintiff,  was  a  bond  fide  one  ;  but  at  the  same 
time  he  said,  that  if  the  witness  were  believed, 
a  verdict  must  be  given  for  the  plaintiff.  The 
jury,  however,  found  for  the  defendant. 

A  rule  nisi  to  set  aside  the  verdict  %vas  sub- 
sequently  obtained,  on  the  ground  that  the 
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yerdietwas  agtiinst  eridenee^  and  that  the  jary 
bad  been  mt^rected  by  the  Jud^e. 

Cau2»e  was  now  ehewn,  and  it  was  submitted 
that  the  case  entirely  depended  on  the  credit 
of  the  witness,  and  was  therefore  pecuHarJy 
for  the  consideration  of  the  jury,  llie  plain- 
tiff could  not  complain  of  the  observations  of 
the  Judge,  as  he  might  have  put  all  the  facts 
in  issue,  by  a  replication  in  the  nature  of  ds 
injurid. 

In  support  of  the  rule,  it  hus  contended, 
that  fraud  ought  not  to  be  presumed  against 
the  holder  of  a  bill  of  exchange.  It  would  be 
very  hard  on  a  plaintiff  Huing  on  a  bill  where 
a  fictitious  plea  was  pleaded,  if  all  the  facts 
stated  therem  were  to  be  deemed  true;  be- 
cause they  could  not  be  put  in  issue  by  the 
plaintiff,  in  accordance  with  the  rules  of  plead- 
ing. It  had  never  vet  been  decided,  that  a 
plaintiff  might  put  afi  the  facts  stated  in  a  plea 
in  issue.  The  rule  ought  therefore  to  be  made 
absolute  for  a  new  triid. 

The  Court  having  taken  time  to  consider 
their  judgment ;— -on  a  subsequent  day» 

Parke  taid  fiolland.  Barons,  expressed  their 
opinion  that  the  jury  might  have  been  misled 
by  the  observations  of  the  learned  Judge  be- 
fore whom  the  cause  was  tried,  as  to  the  effect 
of  certain  facts  stated  in  the  plea,  and  which 
were  not  denied  by  tlie  replication.  The  jury 
might  have  imagined  that  they  were  to  be 
considered  true  in  fact,  and  they  thought  that 
greater  satisfaction  would  be  given  by^  a  new 
trial.  The  rule  of  law  was,  that  a  transaction 
alleged  in  evidence  must  be  taken  to  be  bond 
fidf^  until  the  contrary  was  proved ;  and  a»4lie 
defendant  here  called  no  evidence,  there  was 
not  sufficient  ground  to  warrant  ^e  jury  in* 
finding  for  the  defendant. 

AtilerMon,  B.,  expressed  a  contrary  opinion, 
and  thought  that  the  jury  were  perfectly  jus- 
tified in  their  finding.  It  must  oe  admitted, 
that  the  question  whether  the  bill  was  fraudu* 
lently  obtained  or  not,  must  be  considered  to 
he  involved  in  the  issue,  and  that  the  jury  were 
the  proper  persons  to  judge  of  the  creaibility 
of  Lewis.  Nu  account  was  given  why  Lewis 
should  have  been  selected  by  the  plamtiff  to 
pot  his  name  on  the  bill,  or  why  Newton,  who 
would  have  been  a  material  witness,  was  not 
called.  The  verdict  therefore  ought  not  to  be 
disturbed. 

Gurney^  B.,  also  expressed  himself  satisfied 
with  the  verdict,  and  the  rule  fell  to  the 
ground.— ^<»W  v.  Boyd^  H.  T.1836.    Excheq. 


ACTION 


BROUGHT    BT    ASSIGNBE.*— TITLE 
AFFIDAVITS. 


OF 


An  affidavit  produced  in  support  of  a  rule 
obtttined  in  the  course  qfan  action  Irrought 
by  the  assig^nf.e  of  a  sheriff,  must  be  entitled 
giving  a  full  description  of  the  person  for 
whom  the  plaintiff  is  assignee. 

This  wjEis  an  action  on  a  bul  bond,  brought 
by  the  plaintiff^  as  assignee  of  a  sheriff. 


A  rule  nisi  had  been  obtained  by  the  defen- 
dant for  setting  aside  the  proceedings; — to 
which. 

Cause  was  now  shewn.  A  preliminary  olt- 
jection,  however,  was  taken,  that  the  affidavit 
on  which  the  rule  was  obtained  was  not  pro- 
perly entitled.  The  plaintiff  was  merely  de- 
scribed as  "  John  Casby,  assignee,  &c.y"  in- 
stead of  stating  of  whom  he  was  the  assignee. 

The  Court  said  the  rule  must  be  discharged. 

Rule  discharj^ed. — Casby,  assignee,!,  Smyth, 
H.  T.1836.    Excheq. 
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East  Suffolk  Courts  of  Justice. 
Cornwall  Assize  Hall. 
Macclesfield  Small  Debts. 


LAW  BILLS  IN  PAIILIAMBNT. 

KottiTe  of  lorW. 
Second  Reading. 

Law  of  Wills. 
Law  of  Executors. 
Transfer  of  Property. 
Court  of  Chancery  (Ireland). 
Prisoners'  Counsd. 

In  Committee, 

Municipal  Corporations  Amendment. 
Ecclesiastical  Courts  Consolidation. 
Benefices  Plurality  and  Clergy  Resi-. 

dence. 
Division  of  Counties. 

Bills  to  be  brought  in. 

Court  of  Chancery. 
Abolition  of  Arrest. 
Appellate  Jurisdiction  of  the  House  of 
Lords. 


1i!0Wtt  at  Cammontf. 
For  Second  Reading. 

Descents  and  Heriots. 
West  India  Judicature. 
Tithes  Vbliintary  Commutation. 
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In  Cammittte. 
Eofrandiisement  cif  Copyholds. 
Titles  by  Copy  of  Court  Roll. 
Ecclesiaatical  Leases. 
Stamp  Duties. 
Registntioii  of  Voters. 
Manorial  Boundaries. 
Escheats. 

Election  Expenses. 
Turnpike  Roads  Consolidation. 
Intimidation  of  Voters. 
Final  Register  of  Voters. 

Consideration  of  Reports. 
Tithes  Commutation. 
Registration  of  Births,  &c. 
Marriages  in  England. 
Durham  Courts. 

Passed. 
Registration  of  Aliens. 

BUls  to  be  brought  in. 
Bribery  Acts  Consolidation. 
Law  of  libel. 

Offences  against  the  Person. 
Prosecutions  for  Conspiracy. 
Costs  and  Actions  of  Private  Com- 
panies. 
Recovery  of  Tenements. 
Indosure  of  Fields. 
Executions  for  Murder. 


ANSWERS  TO  QUERIES, 
^rxctire. 

FINES  AND  RBCOVBRIBS  ACT.      P.  488. 

This  case  is  clearly  not  within  the  34th  sec- 
tion. The  course  for  B.  lo  adopt  will  be,  to 
convert  his  estate  tail  into  a  base  fee,  and, 
upon  the  Heath  of  ^.,  thi«  baae  fee  will  be 
ipso  facto  enlarged  into  as  large  an  estate  as 
B.,  with  the  consent  of  y#.,  could  now  create 
by  any  disposition  under  the  act,  if  the  re- 
version in  fee  was  not  vested  in  himself.— -See 
sect.  39. 

Lector. 

PATMBNT  OF  llONXT  UTTO  COURT.      P.  488. 

By  the  payment  of  money  into  Court,  the 
defendant  conclunvely  admits  the  nlaintiff's 
right  to  it,  and  can  never  afterwarcls  take  it 
out{  but  if  the  plaintiff  fails  in  the  action, 
and  the  money  nas  not  been  taken  out  by 
him,  it  should  seem  that  the  Court  would  im- 
pound it,  to  answer  the  defendant's  costs. — 
Arch.  Pr.  by  Chitty,'2d  ed.  841. 

LXCTOR. 

.    ftatD  of  9ttom<]?il* 

attorney's  bill. — OEIiIVXRT.  P.  466. 

'*  A  Sabscriber"  is  informed,  that  leaving  the 
bill  at  the  client's  counUng-house  is  not  a  suf- 


ficient delivery  within  the  meaning  of  the  art 
Nili  v.  HumphrepM,  3  Esp.  264 ;  2  B.  &  P.  343 ; 
S.  C.  Bat  It  is  sufficient  to  leave  it  at  the 
last  known  phce  of  abode  of  the  dient ;  and  ic 
will  be  no  objection  to  this,  that  the  clieat  had 
changed  his  residence  previously  to  the  deli- 
very of  the  bill,  if  that  circumstance  irere  not 
known  at  that  time  to  the  attomev. — fF'mdesm 
V.  Smith,  I  Stark.  324 ;  and  see  (low,  C.  N.  P. 
73,  n.— The  bill  must  be  Irft,  CrowHerw,  Sktr, 
1  Camp.  437.    Brooks  v.  Mnson,  1  H.  BL  290. 

W.S. 


STAMP  OtJTT — PALATINE  COURT.       P.  487- 

In  replv  to  the  question  of  "  R.  S."  in  year 
last  Numoer : — the  gentleman  will  have  to  pay 
the  full  diitv,  in  addition  to  the  60/.  alreadj 
paid,  and  5/.  penalty. 

E.  C. 

[We  have  received  answers  fromr  two  other 
correspondents,  stating;  a  contrary  opinioo. 
See  9  (r.  4,  c.  49.  On  the  aboiitioti  of  the 
Local  Courts  in  Wales,  it  wns  expressly  pn>. 
rided,  that,  on  payment  of  the  difference 
of  duty,  the  Attorneys  of  the  Local  Cooits 
miifht  be  admitted  in  the  Superior  Courts.— 


Eofn  at  9(VP^V  ^^  Cunbrpancing. 

NEXT  OP  KIN.— GRANDCHILD.    P.  440. 

1.  By  the  Statute  22  &  23  Car.  2.  c.  10,  ex- 
plained  bv29  Car.  2.  c.  30,  it  is  enacted,  that 
"the  surplusage  of  intestates'  estates  shall,  after 
the  expiration  of  one  full  year  from  the  deatk 
of  the  intestate,  be  distributed  in  the  following 
manner :  one  third  shall  g^o  to  the  mdow  A 
the  intestate,  and  the  residue  in  equal  pro- 
portions to  bis  children,  or  if  dend,  to  their 
representmtioes,  that  is,  their  lineal  descend- 
ants," and  so  on ;  the  grand-children  stand- 
ing  in  loeo  parentis^  where  the  child  of  the 
intestate  dies  in  his  life  time. — See  2Blac. 
Com.  616. ;  and  ^ntsh  v.  ^aM,  2  Ves.  216 ; 
Uoyd  V.  Tench,  3  P.  Wms.  60.;  Dmrrmnt  t. 
Prestwoodf  1  Atk.  464* 

W.  R.  C. 

2.  The  mndson  is  undoubtedly  entitled  to 
the  share  of  the  intestate's  property  that  woold 
have  belonged  to  his  parent,  if  alive.  There  is 
no  limit  to  repretentntion  in  the  direct  tine  of 
an  intestate's  posterity.  The  words  of  the 
Statute  of  Distnbtttions,  22  &  23  Car.  2,  c.  10. 
are  so  distinct  on  this  point,  that  1  do  not 
think  any  case  has  arisen  upon  it.  The  wordi 
are,  "  And  all  the  residue  (after  the  widow's 
share,  if  there  is  a  widow,)  by  equal  portions 
to  and  amongst  the  children  of  such  persoa 
dying  intestate,  and  such  persons  as  le^ly 
represent  such  children  in  case  any  of  tlie 
children  be  then  dead."  See  Burton's  Com* 
pend.  p.  461,  3d  edit.,  pi.  1401,  2;  2  BL 
Com.  616.  Templb. 


Anmurs  to  Queries, — Querie$* 


M3 


INHBBiTAVOB.   PP.  408,456. 

1 .  It  18  a  little  singular,  that  although  two 
opinioDs  have  been  given  upon  the  case  made 
by  "Querist*'  vrith  reference  to  the  late  act  as  to 
the  Law  of  Inheritance;  yet  in  neither  of 
these  opinions  does  the  point  appear  to  be 
properly  considered.  If  the  only  section  af- 
fecting the  auestion  were  that  relating  to  the 
admission  ot  the  half  blood,  it  is  obvions  that 
the  ton,  as  lineallv  descended  from  the  person 
last  seized,  woula  take  as  heir  under  the  first 
ciQon  of  inheritance  mentioned  by  Black- 
stone.  But  what  says  the  2nd  section  of  the 
new  act?  *' That  in  every  case  descent  shall 
be  traced  from  the  purchaser,"  who,  in  the  case 
proposed  is  the  deceased  8on  ;  and  by  the  first 
section,  "descent,"  it  is  declared,  shall  mean 
the  title  to  inherit  land,  not  only  by  collateral 
relationship,  but  also  where  the  heir  shall  be 
a  child.  It  is  therefore  clear,  that  the  heir  of 
the  son  is  the  party  to  take  ;  and  as  the  whole 
blood  is  preferred  to  the  half  blood  in  equal 
degree,  the  sister  will  be  entitled. 

Qui  Rbspondet. 

2.  By  the  3  &  4  W.  4.  c.  105.  s.  I,  it  is 
enacted,  that  the  word  **  purchmer^'  shall 
mean  the  person  who  last  acquired  rhe  land 
othenvise  than  by  descent,  and  the  word 
"//(Mr<«/"  shall  mean  the  title  to  inherit  land  by 
reason  of  consanguinity,  as  well  where  the 
heir  shall  be  an  ancestor  or  collateral  relation, 
as  where  he  shall  be  a  child  or  other  issue, 
and  by  the  second  section,  it  is  enacted,  that 
in  every  case  descent  shall  be  traced  from  the 

{)urchaser ;  and  the  person  last  entitled  to  the 
and  shall  be  considered  to  have  been  the  pur- 
chaser thereof,  unless  it  shall  be  proved  that 
he  inherited  the  same ;  in  which  case  the  person 
from  whom  he  inherited  the  same  shall  be 
considered  to  have  been  the  purchaser. 

I  take  it  as  quite  clear,  that  the  son  was  the 
parchaser ;  and  that  it  can  be  proved  that  the 
nther  took  the  estate  by  diescent;  conse- 
quently the  representation  must  be  traced 
from  tne  son  ;  and  as  the  whole  blood  is  pre- 
ferred to  the  same  degree  of  the  half  blood, 
the  sister  takes  the  land  by  descent,  as  heir  to 
the  whole  blood. 

a. 


QUBRIES. 


OUTSTAMDIKO   T^RH.— DOWER.'— HBtR. 
P.  401. 

My  first  letter  I  did  not  give  as  a  direct 
answer,  but  as  a  clue  to  the  general  principle 
of  W.  B.  J.'s  question ;  and  am  of  opinion, 
that  the  term,  if  duly  assigned,  will  be  a  bar' 
to  the  dower  of  Z>  's  mother.  I  cannot  give 
a  case,  but  the  authority  from  whieh  I  deduce 
my  opinion  is  the  statement  in  Sugden's  V.  & 
P.  7th  ed.  461  to  463,  &  327. 

A  Contributor. 


€ammnn  iUfn* 

STATUTE   OF  LIMITATIONS. — INSOLVENT. 

.  Will  the  insertion  in  an  insolvent  debtor's 
schedule  of  the  name,  &c.  of  a  creditor,  whose 
debt  is  barred  by  the  Statute  of  Limitations, 
operate  as  a  waiver  of  a  defence  on  that 
ground,  in  the  event  of  the  petition  beinj^ 
abandi)ned  or  dismissed,  and  an  action  is  aN 
terwards  brought  for  recovery  of  such  debt  ? 
The  words,  "  I  dispute  this  debt,  as  being 
barred  by  the  Statute  of  Limitations,''  are  also 
inserted,  and  which,  it  is  understood^  is  the 
usual  course  adopted  in  such  cases! 

Z.Y. 


EXEMPTION  FROM   TOTING. — REFORM   ACT. 

Can  overseers  be  compelled  to  expunge  the 
name  of  a  voter  from  a  Wougb  list,  in  case 
the  voter,  from  a  desire  and  purpose  of  being 
whoUy  disfranchised  and  unable  to  vote,  had 
given  them  an  express  notice  in  writing,  re* 

auiring  them  so  to  do,  expressing  therein^ 
dat  it  was  from  a  desire  of  being  wholly  ex« 
empted  from  voting?  or  would  the  most  ad* 
viaable  time  be,  to  give  a  notice  to  the  above 
effect,  just  prior  to  the  publication  of  the  lists, 
in  July  next,  so  as  then  to  have  the  name 
omitted  ?  or  would  the  luurister  be  the  proper 
.party  to  do  it,  at  the  voter's  request  ?  Ro- 
gers on  Elections  (p.  201),  states,  the  neglect 
or  refusal  to  pay  the  shilling  does  not  dis- 
quatify ;  how  then  is  a  person  on  the  list  to 
\*  get  off,"  and  remain  disfranchised — ^with 
some,  the  most  acceptable  mode  ? 

A  SUBSCRIBBR. 


TRB8PA88. 

A.  has  a  right  of  road  through  an  open 
field,  belonging  to  B.^  which  B,  admits.  Is 
A,  liable  to  an  action  of  trespass,  committed 
by  his  servant  allowing  Che  cattle  to  stray 
from  that  road,  «nd  destroying  the  herbage, 
when  such  servant  has  positive  orders  from 
his  master  to  keep  them  upon  the  road,  aad 
such  servant  uses  due  diHgenee  to  do  so,  birt 
cannot  f 

E.F. 


bankbr's  chbqub,  not  prbsbntbd. 

A,  owing  B,  100/.,  gives  him  a  cheaue  oa 
his  bankers  for  the  amount,  at  one  o'clock  in 
the  afternoon,  and  B.  presented  the  same  for 
payment  the  next  morning  at  ten,  but  the 
bankers  had  stopped  half  an  hour  before ;  on 
whom  will  the  loss  fisll,  on  A,  or  B.  ? 

J.G. 


%BfD  Of  Dro^frtif  jdOr  Cmifesyxtifiiig* 

RBNT. — bankrupt. 

A.,  a  freeholder,  leases  to  ^.,  and  B,  un- 
derleases to  C,  B,  having  made  default  la 
payment  of  his  rent,  and  k^  having  thre' 
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ed  to  distrain,  C,  in  order  to  save  his  jroods, 
pays  A,^  iutending  to  charge  B.  with  the 
amount.  B,  soon  afterwards  becomes  bank- 
rupt, and  the  lease  from  A.  to  him  is  sold  by 
auction  under  the  fiat,  and  A,  becomes  the 
purchaser  of  it.  Can  C.  recover  from  //.,  as 
the  assignee  of  ^.'s  lease,  the  aitaount  which 
he  paid  to  A,  for  rent  on  A.'s  account,  and 
which,  if  B.  had  continued  solvetit,  it  is  pre- 
sumed C,  might  have  obtained  from  him  ?  or 
is  ^.'s  only  remedy,  that  of  proving  under  the 
fiat  against  B,  ? 


pier,  says  he  would  not  take  10,000/.;  and 
such  acre  produces  a  profit  of  several  hundred 
pounds  a  year.  U|ion  what  principle  is  the 
fine  due  on  the  admission  of  the  devisee  to  be 
assessed  \ 


LEGJICY. — ^WIFK. 


A,,  by  his  will,  dated  April  1787,  directs 
his  executory  to  place  out  at  interest  the  sum 
of  800/.,  upon  trust  to  apply  the  interest 
thereof  to  his  daughter  J3.,  '*  during  her  na- 
tural life ;  and,  after  her  decease,  he  gave  and 
bequeathed  the  same  to  be  equally  divided 
amongst  her  lawful  issue,  if  any.''  A,  is  since 
dead,  leaving  his  daughter  B,  still  living,  who 
has  since  married,  but  has  had  no  issue,  nor 
is  it  likely  that  she  ever  will  have  any.  Can 
B,  dispose  of  this  legacy  by  will  ?  And,  in 
ease  she  die  intestate,  who  will  be  entitled  to 

H. 


COPVUDLD. 

Is  it  absolutely  necessary  that  three  procla^ 
mations  for  the  heir  of  a  deceased  copyhold 
tenant  should  be  made  at  three  consecutive 
General  Courts,  before  seizure  can  be  made  ^ 
or  may  the  proclamations  be  made  at  Speeiai 
Courts ;  and,  if  so,  what  is  the  shortest  space 
of  time  that  must  intervene  between  such 
Special  Courts  ? 

F.  W.  P. 


LEOACT. 


•  A,  B.  by  his  will  devises  to  his  daughter  the 
sum  of  1000/.,  and  appoints  two  of  his  sons 
executors.  The  1000/.  was  not  paid  by  the 
executors  to  their  sister  (the  legatee),  but  was 
retained  by  one  of  them,  the  legatee  receiving 
interest  on  the  same.  The  legatee  dies  intes- 
tate, leaving  three  brothers,  two  of  whom  were 
the  executors  above  named,  and  an  elder 
Itrother,  Shortly  after,  the  elder  brother  died, 
leaving  a  widow  him  surviving.  Does  the 
eircumstance  of  twenty-eeven  yean  having 
elapsed  since  the  death  of  the  legatee,  without 
any  demand  on  the  part  of  the  widow  of  the 
elder  brother,  prevent  such  widow  from  now 
daiming  a  third  part  of  the  above  1000/.  and 
interest,  in  equal  shares  with  the  two  surviving 
brothers  of  the  legatee?  and  if  not,  what 
course  should  be  pursued  to  recover  the  share? 
It  is  to  be  observed,  that  the  executors  of 
A,  B,  never  informed  the  widow  of  the  elder 
brother  of  the  legatee  of  her  interest  in  the 
1000/.  R.  H.  B. 


COPTBOLD  FINE. 

A.  dies  seised  of  an  acre  of  copyhold  land, 
holden  of  a  manor  where  the  fines  are  arbi- 
trary, at  the  will  of  the  lord,  and  B.,  his  de- 
visee, is  admitted.  The  acre  of  land  forms 
part  of  a  nursery,  and  such  acre  contains  a 
large  quantity  of  very  valuable  exotics  and 
other  rare  plants,  in  nothonses  and  without ; 
for  which  plants  the  devisee,  who  is  the  occa- 


FREEBENCB. 

Is  a  widow  entitled  to  freebench  out  of 
lands  to  which  her  husband  was  admitted  by 
way  of  mortgage ;  and,  if  not,  is  the  widow 
of  the  mortgagor  entitled  to  freebench  out  of 
such  lands  ? 

F.  W.  P. 


STATUTE   27  BL12.  C.  4. 

Does  the  statute  27  Eliz.  c.  4,  extend  to  a 
reversion  of  funded  property,  or  is  it  con- 
fined, by  the  word  "  hereditameut,"  to  herit* 
able? 

W.B.J. 


THE  EDITOR'S  LETTER  BOX. 


The  Title  Page,  Contents,  and  Index  to  the 
Eleventh  Volume  of  this  Work,  with  a  Digest 
of  all  the  Cases  reported  originally  in  the  pre- 
sent Volume,  will  be  given  in  the  Supplement 
for  May.  The  Volume,  therefore,  should  not 
be  bound  at  present. 

The  Queries  and  Answers  of  ''Lector;" 
G.  I.  A. ;  L.  S. ;  F.  W.  P. ;  Z. ;  "  Discipulus  ;•' 
E. ;  G.  W. ;  M. ;  R.  R. ;  "  Causidicus ;"  A; 
R.T.  C;    G.  H.B;    F.W.  D.;    A.E.;    A.; 

p.  J.  K. ;  W.  B.  J. ;  and  O.  T.  N.,  have  been 
received. 

We  Question  whether  the  suggestion  of 
"  Wilheim,"  on  the  subject  of  the  resumption 
by  Solicitors  of  their  Professional  Costume 
in  Court,  would  not  be  inconvenient  to  them, 
and  whether  they  would  not  generally  prefer 
the  present  mode. 

We  will  endeavour  to  procure  the  informa<^ 
tion  required  by  A.  B.  as  to  the  French  Law ; 
but  wish  to  know  the  nature  of  the  professional 
assistance  required. 

We  apprehend  it  would  be  quite  useless  to 
make  the  suggestion  recommended  by  S.  J. 
He  perhaps  does  not  recollect  that  there  are 
nearly  10,000  attorneys. 


JRtie  Utsal  il^b«tt\^tt^ 


SXFPPT.KIW  KWT 
FOR  APRH.,  1836. 


**  Quod  magis  ad  Nos 
Pertinet,  et  nescire  miUum  est,  agitamus." 

HORAT. 
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KOTBS  OF   LBCTUBB8.        BY  C.  B.  DODD,  ESQ. 


C0MTBACT8  VITIATBD  FOB  FBAUD. 

It  is  a  general  principle  of  English  Law 
as  it  was  of  the  Civil  Law,  that  a  contract 
is  vitiated  by  fraud;  and  this  fraud  may 
either  operate  on  one  or  more  of  the  con* 
tracting  parties;  or  the  fraud  may  be  in 
derogation  of  the  rights  of  strangers;  in 
either  case  the  general  rule  is,  that  the 
fraud  invalidates  the  contract.  If  it  ope- 
rates on  a  contracting  party,  the  deception 
nullifies  his  assent  to  the  contract,  in  a 
manner  analogous  to  the  influence  of  duress 
or  force  ;  for  which  reason  I  notice  the  sub- 
ject of  fraud,  in  treating  of  the  assent  to 
contracts ;  and  I  shall  have  occasion  again 
to  advert  to  the  subject,  in  considering  the 
rescinding  of  contracts. 

It  may  be  laid  down  as  a  general  rule, 
that  wherever  a  party  is  induced  to  enter 
into  an  engagement  by  the  deception  and 
fraud  of  another,  he  may  either  set  up  the 
fraud  as  an  answer  to  an  action  against  him 
upon  the  contract,  or  he  may  obtain  relief 
in  equity,  by  having  the  contract  set  aside, 
and,  if  necessary,  an  account  taken  before 
the  master,  of  dl  monies  received  and  deal- 
ings  carried  on  under  the  contract  by  the 
fraudulent  party.  If  a  horse  is  sold  under 
fraudulent  misrepresentations  as  to  his 
soundness,  his  age,  his  winnings  at  races, 
his  having  carried  a  lady,  &c.,  or  any  other 
point  influential  on  a  vendee  (though  with- 
out any  express  contract  of  warranty),  the 
sale  is  void,  and  the  buyer  is  not  bound  to 
take  the  horse,  or  of  course  to  pay  the  price. 

\OL.  XI.— NO.  331. 


If  a  party  (as  sometimes  happens^  says, 
"  I  will  not  warrant  the  horse,  but  he  is  a 
sound  horse  as  far  as  I  know,'*  and  he 
knows  at  the  time  the  horse  is  unsound, 
the  contract  is  also  void, — he  may  be  sued 
in  case  for  the  deceitful  representation; 
and  in  a  late  case  Lord  Tenterden  held,  that 
he  was  also  liable  in  assumpsit,  if  the  plain- 
tiff chose  to  declare  on  the  qualified  promise 
that  he  was  sound  as  far  as  the  defendant 
knew.  Wood  v.  Smith,  1  Moody  &  Malk. 
540.  Of  course,  in  such  a  case,  whatever 
form  of  action  is  adopted,  the  scienter  is  the 
gpround  of  it ; — the  plaintiff  must  shew  that 
the  defendant  knew  of  the  imsoundness, 
which  is  not  necessary  in  a  common  action 
on  a  warranty,  where  the  breach  merely  is, 
that  the  borse  was  unsound  at  the  time  of 
sale  3  and  the  knowledge  of  the  defendant 
is  immaterial  to  the  issue. 

But  it  is  not  merely  a  false  assertion  (an 
allegatio  falsi)  that  constitutes  fraud,  to 
vitiate  a  contract;  a  concealment  of  the 
truth  {suppressio  veri),  even  the  suffering 
an  erroneous  impression  on  a  vital  point  to 
remain  on  the  vendee's  mind,  has  in  some 
cases  the  same  effect.  Thus  the  plaintiff, 
by  his  agent,  sold  a  picture  to  the  defen- 
dant, for  a  work  of  Claude,  for  1000/.; 
and  the  agent,  on  being  pressed  by  the 
plaintiff  to  state  whose  property  the  picture 
had  been,  refused  to  do  so  ;  but  the  agent 
being  employed  to  sell  a  number  of  pictures 
for  Sir  Felix  Agar,  the  defendant  had  an 
impression  that  the  picture  in  question  be- 
longed to  Sir  Felix.  The  agent  knew  that 
the  defendant  was  labouring  under  this 
mistake,  but  sold  the  picture  to  him  with- 
out removing  it.  On  an  action  being 
brought  for  the  price.  Lord  Ellenhorougk 
nonsuited  tiie  plaintiff,  on  the  ground  of 
the  fraud  of  his  agent,  saying,  "  Although 
2L 


506 


Lectures  at  the  Incorporated  Law  Society. 


it  was  the  finest  picture  that  Claude  ever 
painted,  it  must  not  be  sold  under  a  decep- 
tion. The  agent  ought  to  have  cautiously 
adhered  to  his  original  stipulation,  that  he 
should  not  com^Iunicate  the  name  of  the 
proprietor,  and  not  to  have  let  in  a  sus- 
picion on  the  part  of  the  purchaser,  which 
he  knew  enhanced  the  price."  Hill  v. 
Gray,  1  Stark.  434.  In  this  case,  it  is 
obvious  that  the  agent,  by  suffering  the 
false  impression  to  remain  in  the  vendee's 
mind  unremoved,  committed  a  fraud  as 
much  and  as  effectually  as  if  he  had  posi- 
tively asserted  that  Sir  Felix  Agar  had  been 
the  owner  of  the  picture. 

The  Roman  law,  which  endeavoured  to 
give  effect  as  much  as  possible  to  those 
principles  of  nice  and  conscientious  morality 
which  are  laid  down  by  Cicero  and  other 
moralists,  was  far  more  rigid  as  to  good 
ffidth  in  vendors,  and  the  obligation  of  per- 
fect openness  of  communication  respecting 
the  thing  sold,  than  our  law  pretends  to  be. 
Cibero,  in  the  Third  Book  of  his  treatise 
De  officiist  (which  contains  alone  20  pages 
of  very  curious  disquisition  as  to  the  obli- 
gations of  strict  honesty  between  vendors 
I  and  vendees,  well  worthy  of  perusal,)  puts 
this  case  :  "  Suppose  an  honest  merchant, 
when  com  was  scarce  and  extremely  dear 
at  Rhodes,  to  bring  a  large  quantity  thither 
from  Alexandria,  and  at  the  same  time  to 
know  that  a  great  many  ships  laden  with 
corn  were  on  their  way  thither  from  the 
same  city ; — should  he  tell  this  now  to  the 
people  of  Rhodes,  or  say  nothing  of  it.  but 
sell  his  own  com  at  the  best  rates  he 
could?"  Cicero  then  mentions  a  lively 
discussion  on  the  subject  between  Diogenes, 
the  Stoic,  and  Antipater,  his  pupil,  "  an 
extraordinarily  smart  and  ingenious  man," 
who  contends  that  the  merchant  ought  to 
teU  the  people  of  Rhodes  of  the  other  ves- 
sels with  corn  being  about  to  arrive  :  and 
what  is  more,  Cicero  himself  expressly 
states  that  he  is  of  this  opinion  ;  and  goes 
on  thus  to  characterize  the  merchant  who 
in  such  circumstances  should  conceal  that 
fact,  and  thereby  sell  his  com  at  a  high 
price :  '*  Hoc  celandi  genus,  non  aperti,  non 
simplicis,  non  ingenui,  non  juste,  non  viri 
boni;  versuti  potius  ohscuri,  astuti,  fallacis, 
malitiosi,  callidi,  veteratoris,  vafri ;"  which 
eloquent  vituperation  may  be  thus  En- 
glished :  "  This  kind  of  concealment  is 
certainly  not  the  conduct  of  an  open,  sin- 
cere, ingenuous,  just,  and  good  man ;  it  is 
the  part  rather  of  a  shifting,  dark,  cunning, 
deceitful,  roguish,  crafty,  foxish,  juggling 
knave." 


We  must  indeed  deplore  the  low  stand- 
ard of  our  legal  morality,  when  compared 
with  these  h^h  principles  of  the  Roman 
philosopher.  Cicero's  doctrine  would  over- 
turn half  the  contracts  of  modem  merchants 
and  tradesmen.  Their  profits  are  mainly 
derived  from  activity  in  importing  their 
com  or  cotton,  or  other  goods,  into  a  bare 
and  hungry  market  before  other  competitors 
can  arri^ ;  and  if  you  or  I  bought  sugars 
at  a  high  price  at  Liverpool,  and  a  fleet  im- 
mediately after  arrived  from  the  West  In- 
dies, most  assuredly  we  could  not  avoid  the 
fulfilment  of  our  contract,  by  shewing  that 
the  merchant  of  whom  we  purchased  knew 
of  the  other  vessels  being  about  to  enter 
the  harbour  of  Liverpool.  The  Judges  at 
Westminster  would,  I  fear,  smile,  if  we 
cited  to  them  the  rules  of  Antipater  and 
Cicero,  and  say,  "  That  is  very  good  mo- 
rality, but  unfortunately  it  is  too  refined — 
too  Utopian — too  honest— for  the  practice 
of  business  in  Liverpool  or  London." 

And  so  indeed  Pothier,  who  was  a  prac- 
tical jurist,  and  not  merely  a  moralist, 
thought  it ;  for,  speaking  of  this  case  of 
Cicero,  he  says,  most  jurists  have  consi- 
dered this  opinion  quite  outr^,  and  that  a 
purcfhaser  can  never  be  heard  to  complain 
of  a  vendor  being  silent  as  to  merely  col- 
lateral circumstances,  not  intrinsically  af- 
fecting the  thing  which  he  seUs. 

There  are  other  cases  as  to  the  sale  of 
estates,  in  the  Roman  law,  where  the  mere 
silence  as  to  any  thing  disadvantageous  in 
the  property  was  held  fraudulent ;  as  if  a 
vendor  said  nothing  to  the  vendee  about 
the  house  being  unwholesome ;— did  not 
tell  him  that  serpents  infested  its  cham- 
bers in  hot  weather;— that  its  materials 
were  bad  and  ruinous ; — that  the  neighbour- 
hood was  dirty  and  disagreeable.  These 
concealments  appear  to  have  amounted  to 
fraud  in  a  vendor.  Now  as  to  all  these 
matters,  according  to  our  law,  the  mle 
caveat  emptor  would  be  held  to  apply.  A 
vendee,  according  to  our  rules,  must  not 
sit  with  his  arms  folded,  and  expect  the 
vendor  kindly  to  communicate  every  pos- 
sible defect  and  disadvantage  which  dimi- 
nishes the  value  of  the  thing  he  is  endea- 
vouring to  sell.  The  vendee  must  examine 
by  himself  and  his  surveyors  the  state  of 
the  building,  the  condition  of  the  timbers, 
and  inquire  as  to  the  agreeableness  of  the 
neighbourhood.  Imagine  a  special  aswmp- 
six  in  the  Court  of  King's  Bench  by  a  ven- 
dee, alleging  that  the  vendor  undertook 
and  faithfully  promised  him,  that  the  neigh- 
bourhood of  the  house  was  quiet,  genteel. 
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agreeable,  and  fashionable ;  whereas  in 
truth  and  fact  it  was  noisy,  disagreeable, 
volgar,  and  unfashionable.  What  jury  could 
determine  such  an  issue  } 

Though  there  are  cases  with  us  in 
which  mere  silence,  the  suppressio  veri, 
will  amount  to  fraud,,  such  as  the  case  re- 
ported in  Campbell,  as  to  the  picture  by 
Claude,  yet  they  are  not  many ;  and  it 
must  in  general  be  a  false  assertion  re- 
specting a  plain  fact,  not  a  mere  matter  of 
opinion  and  taste,  which  will  constitute 
fraud  in  a  vendor. 

The  vendor,  either  of  an  estate  or  a 
chattel  (and  it  is  precisely  the  same  as  to 
his  agent),  is  not  at  liberty  to  induce  a 
vendee  to  purchase,  by  false  assertions  as 
to  any  material  facts  affecting  the  quality 
and  value  of  the  things  spld ;  if  he  do,  the 
fraud  will  prevent  his  receiving  the  price, 
or  enforcing  the  performance  of  the  con- 
tract in  Equity.  Thus,  if  a  vendor  affirm 
that  an  estate  has  been  valued  by  persons 
of  judgment,  at  a  price  higher  than  the 
fact;  this  is  positive,  deliberate  imposi- 
tion, as  to  a  material  fact ;  and  this  vitiates 
the  contract.—H  Ves.  144';  Sugd.  V.  & 
P.  p.  4.  So,  also,  if  he  assert  that  a 
greater  rent  is  paid  to  him  for  the  estate 
than  is  actually  reserved :  this  avoids  the 
contract.  —  See  1  Lev.  102,  and  other 
cases ;  Sugd.  V.  &  P.  3.  But  where  the 
assertion  of  the  vendor  amounts  merely  to 
that  sort  of  puffing  and  commendation  of 
his  own  goods,  which  an  owner,  anxious 
to  sell,  is  certain  to  indulge  in,  there  the 
rule  caveat  emptor  applies.  It  is  the  folly 
of  the  vendee,  if  he  implicitly  believes  the 
hyperbolical  terms  by  which  the  seller,  or 
his  eloquent  auctioneer,  may  eulogize  or 
describe  his  property.  The  rule  of  our 
own  law  was  that  of  the  civil  law  in  such 
cases,  as  ''simplex  commendatio  non  obli^ 
gat**  This  rule,  as  Sir  Edward  Sugden 
observes,  has  certainly  received  a  very  lax 
construction  in  favor  of  vendors;  for  not 
only  may  a  vendor  with  impunity  exagge- 
rate the  value  of  his  property,  but  he  may 
go  farther,  he  may  assert  that  a  specific 
sum  has  been  bid  by  a  certain  person  for  it, 
though  this  is  false,  and  operates  mate- 
rially to  influence  the  vendee.  And  if  the 
assertions  are  loose,  vague,  and  indefinite, 
they,  in  general^  though  fiedse,  do  not 
amount  to  such  fraud  as  will  invalidate  the 
contract :  as,  where  it  was  asserted  that  a 
church  lease  sold  was  renewable  on  pay- 
ment of  a  small  fins,  and  the  fine  turned 
out  very  considerable,  and  clearly  within 
the  knowledge  of  the  vendor,  since  his  own 


steward  remonstrated  with  him  for  the  fisdse 
description ;  this  was  held  no  fraud. — 
See  14  Ves.  jun.  144.  So,  where  it  was 
stated,  on  the  sale  of  an  advowson,  that  a 
voidance  of  the  preferment  was  likely  to 
occur  soon;  this  was  held  so  vague  and 
indefinite,  that  a  Court  could  not  take  no- 
tice of  it,  and  its  only  effect  ought  to  have 
been,  to  put  the  vendee  on  making  enqui- 
ries.— Trover  v.  Newcome,  3  Meriv.  704. 
So,  where  a  piece  of  land,  very  indifferent- 
ly watered,  was  described  in  the  particulars 
as  "  uncommonly  rich  water  meadow  >" 
this  was  held  not  such  a  fraudulent  misre- 
presentation as  to  avoid  the  sale.— Scott  v. 
Hanson,  1  Sim.  R.  13. 

'Vhe  distinction  is  somewhat  fine.  A  de* 
finite  and  positive  affirmation  of  a  fact, 
which  is  false,  such  as  those  as  to  the  rent 
and  the  valuation,  is  fraudulent  j  ,but  mere 
general  commendation  and  exaggeration  of 
value,  or  mere  vague  and  loose  assertions 
as  to  fact,  so  indefinite  and  uncertain  that 
a  sensible  vendee  ought,  instead  of  giving 
them  complete  credence,  to  make  further 
enquiries  for  himself,  are  not  held  fraudu- 
lent. A  vendee  must  be  on  his  guard 
against  them.  I  recommend  you  to  read,  on 
this  subject,  SirE.  Sugden's  introductory 
chapter,  and  Tit.  Fraud,  A.  &  B.,  in  Bac. 
Abridg. 

Of  course  you  will  see  that  the  puffing 
and  commendation  of  his  own  goods,  by 
the  owner,  in  a  private  sale,  is  widely  dif- 
ferent from  the  practice  still  frequent  in 
sales  by  auction,  of  having  secret  agents 
or  friends  of  the  owner  to  bid  for  the  thing 
sold,  commonly  called  puffing.  A  vendee 
may  easily  be  on  his  guard  against  the 
praises  of  the  owner  himself,  but  how  can 
he  be  on  his  guard  against  secret  agents, 
who  bid  as  real  bidders  in  an  auction  room? 
Cicero  has  reprobated  such  a  practice,  as 
contrary  to  morality,  as  well  as  the  con- 
verse practice,  which  he  says  was  common 
in  Rome,  which  I  never  heard  of  in  this 
country— « of  appointing  a  person  at  the  sale 
to  depreciate  the  value  of  the  article. — De 
Off.  1.  3.  Hubfir,  also,  lays  it  down  in  his 
Pra^lectiones,  xviii.  2.  7,  that  the  appoint- 
ment of  a  puffer  is  ineffectual,  since  the 
vendor  shall,  notwithstanding,  be  com- 
pelled to  se^^  the  estate  to  the  highest  bond 
fide  bidder.  The  decisions  upon  the  sub- 
ject in  our  law  have  not  been  entirely  de- 
cisive or  uniform.  Lord  Mansfield,  and 
the  Court  of  King's  Bench,  following  the 
Civil  Law,  held  ^e  appointment  of  a  pri- 
vate bidder  for  the  vendor,  a  fraud,  which 
vitiated  the  sale. — Bexwelly.  Christie,Ck)w^. 
2  L  2 
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395.     This  case,   however,    was  decided 
in  1776,  before  the  statutes  imposing  the 
auction  duty,  and  exempting  estates  and 
effects,  bought  in  on  behalf  of  the  owner 
from  the  payment  of  the  duty ;  and  these 
statutes  (see  42  Geo.  3,  c.  93)  have  been 
considered  (though  I  think  without  reason) 
to  have  by  implication  legalized  the  prac- 
tice of  a  vendor  bidding  for  and  buying  in 
his  property  by  a  private   ageiit.     Lord 
Ilosslyn,  who  was  present  at  the  making  of 
the  first  acts^  remarks,  in  the  case  of  Conol- 
ly  V.   Parsons,  3  Ves.  jun.   625,  that  the 
acts  went  on  the  footing  of  its  being  a 
usual  and  fmr  thing  for  the  owner  to  bid. 
He  says,  "  it  was  very  wrong  to  the  public 
to  let  that  clause  stand,  if  it  was  under- 
stood that  the  owner  bidding  was  doing  an 
unfair  thing."     Lord  Kenyon,  Mr,  Justice 
Grose,  and  Lord  Tenterden,    have,   as  it 
appears  to  me  with  more  soundness,  he^d, 
that  the  auction  duty  acts  have  left  the 
question  just  where  it  was,  and  have  not 
affected  the  civil  rights  of  the  vendor  and 
vendee,  under  the  contract  of  sale.     The 
substance  of  the  acts  is,  that  where  the 
property  is  bought  in  for  the  owner  by  his 
agent,  the  duty  shall  not  attach,   if  due 
notice  of  the  authorized  bidder  is  given  in 
inriting  to  the  auctioneer;  and  if  this  no- 
tice,  and  the  fairness  and  reality  of  the 
buying  in,  are  verified  on  oath  by  the  auc- 
tioneer.    Now  there  is  nothing  in  this  pro- 
vision that  necessarily  recognizes  a  secret, 
and  therefore  a  deceitful  bidding,  by  puf- 
fers.  The  statute  will  have  full  effect  given 
to  it,  by  being  held  to  apply  only  to  such 
biddings  and  buyingt  in   as   are  fair  and 
honest,  viz.  where  due  notice  is  ^ven  to 
the  bidders  that  the  owner  reserves  a  bid- 
ding for  himself.     It  seems   to  me,   that 
upon  principle,    every  sale  is  fraudulent 
where  there  is  any  secret  bidder  for  the 
owner;   for,  however  common  and  noto- 
4ous  the  practice  may  be,  real  bidders  are 
influenced  by  such  sham  bidding.     But  I 
am  not  by  any  means  prepared  to  say  that 
such  is  the  law.     It  is  now  settled,  by  Lord 
Tenterden's  decision  in  Wheeler  v.  Collier, 
1  Mood.  &  Malk.   123,  that  if  there  is 
more  than  one  such  bidder,  without  notice 
to  the  real  bidders,  the  sale  is  void,    J^ord 
Tenterden's  dictum   (which   always  has   a 
very  high  authority)  also  goes  farther: — 
"  I  will  add,  that  the  strong  inclination  of 
my  opinion  is,  that  if  Only  one  person  be 
employed  to  bid,  with  a  view  to  save  the 
auction  duty,  the  sale  is  void,  unless  it  be 
announced  that  there  is  a  person  bidding  for 
the  owner."     And  the  Court  of  Common 


Pleas,  in  Crowder  v.  Austen,  3  Bing.  368, 
held  a  sale  of  a  horse  void,  where  the  ven- 
dor's servant  had  been  a  secret  bidder.    On 
the  other  hand.   Sir  John  Leach,  in  Fitz- 
gerald V.  Foster,  1813,  Sugd.  V.  &  P.,  p. 
24,  seemed  of  opinion  that  the  appoint- 
ment of  one  puffer  was  in  no  case  bad; 
and  Sir  £.  Sugden,  on  the  authority  of  Sir 
W.  Grant,  12  Ves.  477,  Smith  v.  Clarke, 
seems  to  think  it  settled,  that  one  bidder 
may  legally  be  appointed,  as  a  defensive 
precaution,  to  prevent  the  estate  going  at 
an  undervalue,  but  not  to  take  advantage 
of  the  eagerness  of  purchasers,  and  screw 
up  the  price.     But  it  seems  to  me,  that 
this  distinction  will  be  found  very  shadowy 
in  practice  ; — every  bidding  whatever  neces- 
sanly  tends  to  force  up  the  price— to  sti- 
mulate other  bidders ;— and  I  am  much  in- 
clined to  think,  that  the  Courts  of  Com- 
mon Law  would  now  act  upon  the  decision 
in  Bing.,  and  Lord  Tenterden's  strong  dic- 
tum in  WJieeler  v.  Collier,  and  hold  a  sale 
void,  if  there  was  any  bidding  on  the  part 
of  the  owner,  not  duly  announced  to  the 
public.     As  Sir  £.  Sugden  suggests,  it  is 
really  worthy  of  consideration,  whether  it 
is  not  better  at  once  to  give  notice,  by  ex- 
pressly reserving  one  bidding  for  the  owner 
in  the  conditions  or  particulars  of  sale. 

At  all  events,  it  seems  now  clear,  that  if 
the  sale  is  publicly  announced  to  be  without 
reserve,  this  imports,  that  no  person  is  to 
bid  for  the  owner;  and  if,  in  such  case, 
there  is  any  such  bidding,  the  sale  is  clearly 
void. — See  Meadows  v.  Tanner,  5  Madd. 
R.  34. 

But  it  is  not  only  fraud  and  deception 
which  vitiate  the  assent  to  a  contract.  In 
some  cases,  mere  error  and  mistake  of  cir- 
cumstahces  prevent  it  being  binding  on  the 
mistaken  party, — Qui  errant  non  consentire 
videntur.  If,  for  instance,  the  drawer  or 
indorser  of  a  bill  suppose  that  it  has  been 
duly  presented  to  the  acceptor,  and,  under 
that  impression,  promise  to  pay  it,  when 
he  afterwards  discovers  that  the  holder  has 
been  guilty  of  laches  as  to  the  presentment, 
he  may  withdraw  his  promise,  which  being 
made  under  a  mistake  as  to  fact,  is  not 
binding  on  him. — Stevens  v.  Lynch,  12 
East,  38  ;  Borrodaile  v.  Lowe,  4  Taunt.  93* 
The  law  goes  further: — ^Money  actually 
paid  over  upon  a  contract,  may  be  reco- 
vered back  by  the  party  paying  it,  if  paid 
under  a  mistake  of  facts. — See  Bilbie  v. 
Lumlcy,  2  East.  469.  But  it  is  otherwise 
if  a  party  is  in  full  possession  of  the  facts, 
but  pays  the  money,  or  promises  to  pay 
under  a  mistaken  impression  that  he  is 
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liaUe  in  paint  of  law,  for  he  is  bound  to 
know  the  law  applying  to  his  own  rights ; 
but  as  to  the  feLCts,  he  may  without  blame 
be  in  error.' — See  the  cases,  Bac.  Ab. — As- 
sumpsit A. 

I  have  thus  far  spoken  of  the  cases  where 
the  deceit  and  fraud  of  one  contractor  ope- 
rate to  nuUify  the  assent  of  the  other  to 
the  contract.  But  fraud  may  also  enter 
into  a  contract,  and  vitiate  it  in  another 
manner ;  as  where  two  or  more  parties  en- 
ter into  a  contract  in  frtiud  of  other  third 
persons,  not  parties  to  it.  lliere  is  an  im- 
portant class  of  cases  establishing  and  pro- 
ceeding on  this  principle. — Cockebott  v. 
Bennett,  2  T.  R.  763  i  Leicester  v.  Rose, 
4  East,  372;  WelU  v.  Girling,  1  Brod.&B. 
447.  The  substance  of  these  cases  is, 
that  if  the  creditors  of  an  insolvent  agree 
together  to  discharge  the  insolvent,  on  re- 
ceiving a  certain  per-centage  on  their  debts, 
and  then  one  of  the  creditors,  behind  the 
back  of  the  others,  holds  out«  and  bar- 
gains with  the  insolvent  to  receive  the  full 
amount,  or  a  bond  or  a  promissory  note  for 
the  residue  ;  in  such  case  the  bond  or  note 
ifl  absolutely  void  at  law,  as  being  given  in 
frmid  of  the  general  arrangement,  which 
bound  every  creditor  to  remain  satisfied 
-with  only  a  portion  of  his  debt :  and  it  has 
the  same  effect,  whether  the  creditor  stipu- 
lates to  obtain  payment  of  the  whole  20s. 
in  the  pound,  or  whether  he  obtains  an  ad- 
vantage, by  merely  getting  his  per-centage 
secured  by  a  surety,  or  by  a  collateral  se- 
curity. In  either  case,  he  obtains  secretly 
an  advantage  over  the  other  creditors ;  and 
his  bargain  is  in  fraud  of  the  understand- 
ing among  the  general  body  of  creditors, 
and  is  consequently  void.  And  it  is,  in 
&Ct,  on  this  principle,  that  any  agreement 
to  pay  money,  or  give  any  other  advantage 
to  a  particular  creditor,  to  induce  him  to 
sign  the  certificate  of  a  bankrupt,  is  void 
at  common  law,  as  well  as  under  the 
125th  sect,  of  the  Bankrupt  Act,  6  G. 
4,  c.  16.  It  is  a  fraud  on  the  creditors  at 
large,  as  well  as  an  oppression  on  the 
bankrupt. — Smith  v.  Bromley,  2  Doug.  696. 
In  these  cases  of  a  note  or  other  beneficial 
instrument,  obtained  in  fraud  of  a  general 
composition,  the  Courts,  you  observe,  are 
in  this  position  :— it  is  impossible  that  they 
could  hold  such  a  note  or  contract  valid, 
and  allow  it  to  be  recovered  upon,  and  at 
the  same  time  hold  that  the  general  body 
of  creditors  were  bound  by  their  assent  to 
the  composition  agreement.  Every  cre- 
ditor would  have  a  right  to  say,  Non  hac 
Jm  fadera  vent — I  assented  to  take  5s.  in 


the  poimd  solely  on  the  footing  that  all 
shared  alike.  If  ^.  B.  is  to  recover  on 
his  note  for  20^.  in  the  pound,  our  assent 
to  the  composition  is  void,  as  being  obtain- 
ed by  fraud  and  misrepresentation.  This 
must  be  the  case,  if  the  Courts  held  that 
the  creditor  could  recover  on  his  secretly 
obtained  note.  By  holding  such  a  note 
void,  they  can  consistently  uphold  and  en- 
force the  agreement  of  compo^tion.  I 
think,  however,  such  decisions  might  also 
rest  on  the  ground  of  oppression  towards 
the  insolvent,  within  the  principle  of  Smith 
V.  Bromley,  above  cited. 

With  respect  to  the  contract  of  marriage, 
before  the  passing  of  the  Marriage  Act  of 
G.  2,  (now  replaced  by  4  G.  4,  c.  76,) 
a  mere  contract  to  marry,  between  a  man 
and  woman,  per  verba  de  prtesenti,  consti- 
tuted a  marriage  in  England,  as  it  does 
now  in  Scotland ;  and  this  laxity  of  system 
then  gave  occasion  to  abundance  of  frauds 
practised  by  men  upon  women,  and  by 
women  upon  men;  which  are  not  unfre- 
quently  the  subject  of  amusement  in  our 
old  dramatists  and  novelists ;  and  which 
probably  might  have  figured  in  the  Reports 
of  Doctors'  Commons  Cases,  if  those  re- 
ports went  regularly  so  far  back  (which  I 
believe  they  do  not)  as  the  date  of  the 
Marriage  Act.  Since  the  passing  of  that 
act,  which  requires  every  marriage  to  be 
preceded  by  publication  of  banns,  or  a  li« 
cense  obtained  by  the  oath  of  the  party, 
with  the  consent  of  parents  and  guardians 
in  case  of  minority,  the  possibility  of  fraud, 
in  case  of  this  contract,  has  been  very 
much  excluded;  and  a  man  attempting 
now,  by  gross  imposition  and  deception,  to 
obtain  the  person  and  fortune  of  a  woman, 
would  generally  find,  that  the  accomplish- 
ment of  his  purpose  required  the  commis- 
sion of  the  offences  of  peijury  and  felony 
under  the  Marriage  Act,  which  would  ren- 
der the  marriage  absolutely  void,  without 
reference  to  the  particular  kind  of  fraud 
practised. 

But  the  case  of  The  King  v.  Wakefield 
affords  a  melancholy  instance  of  the  extent 
to  which  deception  and  firaud  may  be  car- 
ried under  the  Scotch  system  of  law,  with- 
out vitiating  the  marriage.  You  will  re- 
member, that  Wakefield,  in  order  to  induce 
Miss  Turner  to  marry  him,  falsely  persuad- 
ed her  that  her  father's  afi^sdrs  were  ruined 
— that  his  person  was  in  danger  of  sheriffs* 
officers — that  his  (Wakefield's)  relations 
had  advanced.  Iw  60,000/.  on  the  security 
of  the  Sbo^ey  estate,  and  had  the  power, 
at  any  Imoibent,  of  dispossessing  him  of  the 
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estate— and  that  her  f&ther  entreated  her 
to  save  him  by  manying  Wakefield.  I 
was  present  at  Wakefield's  trial  at  Lancas- 
ter, when  an  eminent  Scotch  advocate  was 
examined  as  to  the  validity  of  the  mar- 
riage; and,  notwithstanding  the  severe 
cross-examination  of  Lord  Brougham,  he 
persisted  in  stating,  (and  with  perfect  cor- 
rectness), that  all  these  circumstances  of 
fraud  did  not  render  the  marriage  invalid — 
did  not,  in  fact,  annul  her  assent  to  the 
marriage;  and  that,  according  to  Scotch 
law,  no  deception  short  of  a  fraud  aa  to 
identity  of  the  person,  had  that  effect. — 
See  the  trial,  published  by  Murray.  The 
marriage  accordingly  required  to  be  set 
aside  by  a  special  act  of  Parliament. 

llie  same  question,  as  to  what  fraud 
and  fiedse  representations  should  vitiate 
a  marriage,  was  much  mooted  before  the 
French  Council  of  State,  in  framing  title 
"  Marriage  "  in  the  Code  Napoleon. — 
The  discussion  was  on  the  article  146: 
— "  li  n*  y  a  pas  de  mariage  lorsqd  U 
n*  y  a  pas  de  consentement."  All  the  Coun- 
cil seem  to  have  agreed,  that  there  was  no 
▼aHd  consent,  if  there  was  fraud  or  error 
as  to  the  identity  of  rthe  person,  being 
the  rule  of  the  Scotch  law  just  men- 
tioned. But  Napoleon,  who  on  this,  as  on 
many  other  parts  of  the  Code,  took  an 
active  and  eloquent  part  in  the  discussion, 
contended  for  a  much  wider  principle,  and 
urged,  that  as  the  name,  the  tides,  the 
qualities,  and  fortune  of  one  party  mate- 
rially determined  the  choice  of  the  other, 
that  error  or  fraud  as  to  any  of  these  points 
ought  to  vitiate  the  consent  to  the  mar- 
riage. So  that,  according  to  his  notions, 
if  a  man  represented  himself  to  be  of  a 
noble  feunily  when  he  was  not  so,  or  a 
woman  passed  herself  off  to  a  fortune- 
hunter  for  having  100,000/.  when  she  had 
only  50,000/.,  the  marriage  would  be  void. 
This  argument  is  more  remarkable  for  its 
spirit  and  vivacity  than  its  soundness,  and 
the  French  Law  appears  the  same  as  the 
Scotch.— See  Conference  dm  Code  Civil, 
VoL  2,  p.  13. 
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The  masterly  and  eloquent  discourse '  of 
Mr.  Justice  Story  on  *'  the  Past  History,  the 
Present  State,  and  Future  Prospects  of  the 
Law,"  has  recently  been  printed  in  the 
Cabinet  Library  of  scarce  and  celebrated 


Tracts, — a  useful  and  well-selected  collec- 
tion. In  remarking  on  the  future  prospects 
of  the  Jurisprudence  of  America,  the  dis- 
tinguished writer  observes,  that  the  prin- 
cipal improvements  must  arise  from  a  more 
thorough  and  deep-laid  juridical  education, 
a  more  exact  preparatory  discipline,  and  a 
more  methodical  and  extensive  range  of 
studies. 

It  will  be  interesting  at  the  present 
period  to  many  of  our  readers  to  peruse 
the  following  remarks  on  this  subject : 

In  the  first  place,  it  cannot  be  disguifled  that 
we  are  far  behind  the  English  Bar  in  our  know- 
ledge of  the  practice,  and  of  the  elementary 
forms  and  doctrines  of  special  pleading.  I  do 
not  speak  here  of  the  technical  refinements  of 
the  old  law  in  special  pleading,  which  the  good 
sense  of  modem  times  has  suppressed;  but 
of  those  general  principles  which  constitute 
the  fouudatiou  of  actions,  and  of  those  forms 
by  which  alone  rights  and  remedies  are  suc- 
cessfully pursued.  There  is  a  looseness  and 
inartifieiaf  siructure  in  our  declarations,  and 
other  pleadings,  which  betray  an  imperfect 
knowledge  boih  of  principles  and  forms ;  aa 
aberration  from  settled  and  technical  phra- 
seology, and  a  neglect  of  appropriate  aver- 
ments, which  not  only  deprive  our  pleadings 
of  just  pretension  to  elegance  and  symmetry, 
but  subject  them  to  the  coarser  imputation  of 
slovenhness.  The  forms  of  pleading  are  not, 
as  some  may  rashly  suppose,  mere  trivial 
forms :  they  not  unfrequently  involve  the  es- 
sence of  the  defence ;  and  the  discipline  which 
is  acquired  by  a  minute  attention  to  their  struc- 
ture is  so  far  from  being  lost  labour,  that  it  pro- 
bably, more  than  all  other  employments,  leads 
the  student  to  the  close  and  systematical  logic, 
bv  which  success  in  the  profession  is  almost 
always  secured.  Of  the  great  lawyers  and 
judges  of  the  English  Foru:n,  one  can  scarcely 
be  named  who  was  not  distinguished  by  un- 
common depth  of  learning  in  this  branch  of 
the  law,  and  many  have  risen  to  celebrity  solely 
by  their  atudnments  in  it.  We  should  blush 
to  be  accused  of  perpetual  mistakes  in  gram- 
matical construction,  or  of  a  gross  and  un- 
classical  style  of  composition.  Yet  these  are 
venial  errors,  compared  with  those  with  which 
the  law  is  sometimes  reproached.  Diffuse  and 
tedious  as  are  the  moaem  English  pleadings, ' 
it  cannot  be  denied  that  they  exhibit  a  tho- 
rough mastery  of  the  science.  We  miss,  in- 
deed, the  close,  lucid,  and  concentrated  vU 
gour  of  the  pleadings  in  the  days  of  Rastall, 
and  Coke,  and  Plowden,  and  even  of  Saun- 
ders and  Raymond.  But  our  taste  is  not 
offended  by  loose  and  careless  phraseology,  or 
our  understanding  by  omissions,  which  betray 
the  genuine  *'  crassa  negligentia"  of  the  law, 
or  by  surplusage  so  vicious  and  irrelevant,  that 
one  is  at  a  loss  to  know  at  what  point  the 
pleadings  aim,  or  whether  they  aim  at  any. 
We  ought  not  to  rest  satisfied  with  mediocrity, 
when  excellence  is  within  our  reach.  The 
time  is  arrived  when  genUemen  should  be 
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scrupulously  precise  in  th^ir  drafts  of  plead- 
in^s,  and  when  the  records  of  our  courts 
should  not  be  deformed  by  proceedin<(s  which 
could  not  stand  the  most  rigorous  scruiiny  of 
the  common  law,  in  form  en  well  as  m  sub- 
stance. Exemplifications  of  our  judgments 
may  pass,  nay,  do  already  pass,  to  England, 
and  it  ought  to  be  our  pride  to  know  that  they 
will  not  be  disgraced  under  the  inspection  of 
the  sober  benchers  of  any  lun  of  Court.  We 
should  study  ancient  forms  and  cases,  as  we 
study  the  old  English  writers  in  general  litera- 
ture ;  because  we  may  extract  from  them  not 
only  solid  sense,  but  the  best  examples  of  pure 
ana  undetiled  language.  There  is  a  l>etter 
reasfin  still,  and  that  is,  that  special  pleading 
contains  the  quintessence  of  the  law,  and  no 
man  ever  m  tstered  it  who  was  not,  by  that 
very  means,  made  a  profound  lawyer. 

Another  source  of  improvement  is  in  the 
more  general  study  of  the  doctrines  of  Courts 
uf  Equity.  I  do  not  here  address  myself  to 
those  who  expect  to  practise  in  such  courts, 
for  to  them  it  is  almost  unnecessary  to  say  that 
the  study  is  indispensable.  But  I  address  the 
remark  to  those  who  are  conversant  only  with 
Courts  of  Common  Law.  The  principles  of 
equity  jurisprudence  are  of  a  very  enlarged  and 
elevated  nature.  They  are  essentially  rational, 
and  moulded  into  a  degree  of  moral  perfection, 
which  the  law  has  rarely  aspired  to.  The  argu- 
ments in  courts  of  this  sort  abound  with  new 
views  and  elementary  discussions'.  They  pre- 
sent htrong  and  brilliant  contrnsts  to  some  of 
the  perplexed  notions  of  the  old  common  law ; 
and  not  unfrequcntly  confirm  und  illustrate 
doctrines  strictly  legal,  by  unfolding  new  ana- 
logies, and  expounding  the  nature  and  limits 
ofprinciples,  in  a  manner  full  of  instruction 
and  interest.  It  is  a  great  mistake  to  confine 
our  juridical  researclies  to  the  narrow  path  in 
which  we  mean  to  trade.  There  is  no  great 
mind  but  that  feels  itself  cramped  and  fettered 
by  such  a  course ;  and  no  moderate  mind  but 
becomes  ground  up  into  the  most  dusty  pro- 
fessional pedantry.  The  great  branches  of  ju- 
risprudence mutually  illustrate  and  support 
each  other.  The  principles  of  one  may  often 
be  employed  with  tue  most  captivating  felicity 
in  aid  of  another ;  and  in  proportion  as  the  com- 
mon law  becomes  familiar  with  the  lights  of 
equity,  its  own  code  will  become  more  useful 
and  more  enlightened.  In  our  country,  the 
fitudv  of  equity  jurisprudence  has  not,  until 
withm  a  few  years,  attracted  general  attention ; 
and  in  New  England,  from  causes  which  have 
been  already  alluded  to,  it  has  fallen  into  more 
negleet  than  our  advances  in  other  branches 
of  the  law  would  justify  or  excuse. 

Connected  with  this,  and  as  a  mine  abound- 
ing with  the  most  precious  materials,  to  adorn 
the  edifice  of  our  jurisprudence,  is  the  study  of 
the  foreign  maritime  law,  and  above  all,  of  the 
civil  law.  Where  shall  we  find  more  full  and 
masterly  discussions  of  maritime  doctrines, 
coming  home  to  our  own  bosoms  and  business, 
than  in  the  celebrated  Commentaries  of  Valin? 
Where  shall  we  find  so  complete  and  practical 
a  treatise  on  Insurance  as  in  the  mature  labours 


of  £merigon  ?  Where  shall  we  find  the  Law  of 
Contracts  so  extensively,  so  philosophically,  and 
so  persuasively  expounded,  as  in  the  pure,  mo- 
ral, and  classical  treatises  of  Pothier  ?  Where 
shall  we  find  the  general  doctrines  of  Commer- 
cial Law  so  briefly,  yet  beautifully  laid  down,  as 
in  the  modern  commercial  code  of  France? 
Where  sh^ll  we  find  such  ample  general  prin- 
ciples  to  guide  us  in  new  and  difficult  cases,  as 
in  that  venerable  deposit  of  the  learning  and 
labours  of  the  jurists  of  the  ancient  world,  the 
Institutes  and  Pandects  of  Justinian?  The  whole 
Continental  Jurisprudencercstsupon  this  broad 
foundation  of  Roman  wisdom  ?  and  the  English 
common  law,  churlish  and  harsh  as  was  its  feu- 
dal education,  has  condescended  silently  to  bor- 
row many  of  its  best  principles  from  this  en- 
lightened code.  (See  12  Mod.  482.  by  Lord 
Holu)  The  law  of  Contracts  and  Personalty, 
of  Trusts,  and  Legacies,  and  Charities  in  Eng- 
land, have  been  formed  into  life  by  the  soft 
solicitudes  and  devotion  of  her  own  neglected 
professors  of  the  Civil  Law. 

There  is  no  country  on  earth  which  has  more 
to  gain  than  ours  by  the  thorough  study  of  fo- 
reign jurisprudence.  We  can  have  no  difficulty 
in  adopting  in  new  cases,  such  principles  of  the 
maritime  and  civil  law  as  are  adapted  to  our 
own  wants,  and  commend  themselves  by  their 
intrinsic  convenience  and  equity.  Let  us  not 
vainly  imagine,  that  we  have  unlocked  and  ex- 
hausted all  the  stores  of  juridical  wisdom  and 
policy.  Our  jurisprudence  is  young  and  flex- 
ible, but  it  has  withal  a  masculine  character, 
which  may  be  refined  and  exalted  by  the  study 
of  the  best  models  of  antiquity.  Ana  the  struc- 
ture of  our  State  and  National  Governments, 
while  it  easily  admits  of  the  incorporation  of 
foreign  maritime  principles,  at  the  same  time 
makes  it  safe,  useful,  and  commendable. 

Tliere  is  yet  another  study,  which  may  well 
engage  the  attention  of  American  lawyers,  and 
be,  in  the  language  of  Lord  Coke,  both  ho- 
nourable and  profitable  to  them, — I  mean  the 
study  of  the  Law  of  Nations.  This  is  at  all 
times  the  duty,  and  ought  to  be  the  pride, 
of  all  who  aspire  to  be  statesmen;  and  as 
many  of  our  lawyers  become  legislators,  it 
seems  to  be  the  study  to  which,  of  all  others, 
they  should  most  seriously  devote  themselves. 
Independent  of  these  considerations,  there  is 
nothmg  that  can  give  so  high  a  finish,  or  so 
brilliant  an  ornament,  or  so  extensive  an  in- 
struction, as  this  pursuit,  to  a  professional 
education.  What,  indeed,  can  tend  more  to 
exalt  and  purify  the  mind,  than  speculation! 
upon  the  origin  and  extent  of  moral  obUga- 
tions ;  upon  the  great  truths  and  dictates  of 
natural  law;  upon  the  immutable  principles 
that  regulate  tne  right  and  wrong  in  social 
and  private  life,  and  upon  the  just  applications 
of  these  to  the  intercourse  and  duties  and 
contentions  of  independent  nations?  What 
can  be  of  more  transcendent  dignity,  or  better 
fitted  to  employ  the  highest  faculties  of  genius, 
than  the  developement  of  those  important 
truths  which  teach  the  duties  of  magistrates 
and  people,  the  rights  of  peace  and  war,  the 
limits  of  lawful  hostility,  the  mutual  duties 
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of  belligerent  and  neutral  powers,  and  aim  at 
the  introduction  into  national  affairs  of  that 
benij^i  spirit  of  Christian  virtue,  which  tem- 
pers the  exercise  even  of  acknowledged  rights 
^vith  mercy,  humanity,  and  delicacy  ?  It  the 
science  of  jurisprudence  be,  as  it  has  been 
eloquently  described  to  be,  '*  the  pride  of  the 
human  intellect,  and  the  collected  reason  of 
ages,  combining  the  principles  of  original 
justice  with  the  infinite  variety  of  human  con- 
cerns," where  can  we  find  more  striking  proofs 
of  its  true  excellence,  than  in  the  study  of 
those  maxims  which  address  themselves  to  the 
best  interests  and  the  most  profound  reflec- 
tions of  nations,  and  call  upon  them,  as  the 
instruments  of  providence,  to  administer  to 
each  others'  wants,  to  check  inordinate  ambi- 
tion, to  support  the  weak,  and  to  fence  in 
human  infirmitv,  so  that  it  can  scarcely  trans- 
cend the  bounds  of  established  rules,  without 
drawing  after  it  universal  indignation  and  re- 
sistance ?  Yet  how  few  have  mastered  the  ele- 
mentary treatises  on.  this  suMect,  the  labours 
of  Albericus  Gentilis,  and  Zouch,  and  Gro- 
tius,  and  Puffendorff,  and  Bynkershoek,  and 
Wolfius,  and  Vattel?  How  few  have  read 
with  becoming  reverence  and  zeal  the  deci- 
sions of  that  splendid  jurist,  the  ornament,  I 
^vitl  not  say  of  his  own  age  or  country,  but  of 
all  ages  and  all  countries ;  the  intrepid  sup- 
porter equally  of  neutral  and  belligerent  rights; 
the  pure  and  spotless  magistrate  of  nations, 
who  has  administered  the  dictates  of  universal 
jurisprudence  with  so  much  dignity  and  dis- 
cretion in  the  Prize  and  Instance  Courts  of 
England  !  Need  I  pronounce  the  name  of  Sir 
William  Scott  ?  How  few  have  aspired,  even 
in  vision,  after  those  comprehensive  researches 
into  the  law  of  nations,  which  the  introductory 
discourse  of  Sir  James  Mackintosh  has  opened 
and  explained  with  such  attractive  elegance 
and  truth  ? 

Such  are  some  of  the  studies  from  which 
American  jurisprudence  may,  in  my  humble 
judgment,  derive  essential  improvements;  and 
I  cannot  but  indulge  the  belief,  that  they  will 
be  eagerly  sought  and  thoroughly  examined 
by  the  good  and  the  wise  of  succeeding  ages. 
'  The  maiss  of  the  law  is,  to  be  sure,  accumu- 
lating with  an  almost  incredible  rapidity,  and 
with  this  accumulation,  the  labour  of  students, 
88  well  as  professors,  is  seriously  augmenting. 
It  is  impossible  not  to  look  without  some  dis- 
couragement upon  the  ponderous  volumes, 
which  the  next  half  century  will  add  to  the 
groaning  shelves  of  our  jurists.  The  habits  of 
generalization,  which  will  be  acquired  and  per- 
fected by  the  liberal  studies  which  I  have  ven- 
tured to  recommend,  will  do  something  to  avert 
the  fearful  calamity  which  threatens  us  of  be- 
ing buried  alive,  not  in  the  catacombs,  but  in 
the  labyrinths  of  the  law.  I  know,  indeed,  of 
but  one  adequate  remedy,  and  that  is,  by  a 
gradual  Digest,  under  legislative  authority,  of 
those  portions  of  our  jurisprudence,  which,  un- 
der the  forming  hand  of  the  judiciary,  shall 
from  time  to  time  acquire  scientific  accuracy. 
By  thus  reducing  to  a  text  the  exact  principles 
of  the  laWf  we  shall,  in  a  great  measure,  get  \ 


rid  of  the  necessity  of  appeaUng  to  volumes, 
which  contain  jarring  and  oiscordant  opinions ; 
and  thus  we  may  pave  the  way  to  a  general 
code,  which  mil  present  in  its  positive  and  au* 
thoritative  text  the  most  meterial  rules  to  guide 
the  la^vyer,  the  statesman,  and  the  private  citi- 
zen. It  is  obvious  that  such  a  Digest  can  apply 
only  to  the  law,  as  i.t  has  been  applied  to  hu- 
man concerns  in  past  times ;  but  by  revision 
at  distant  periods,  it  may  be  made  to  reflect 
all  the  light  which  intermediate  decisions  may 
have  thrown  upon  our  jurisprudence.  To  at- 
tempt more  than  this  would  be  a  hopeless  la- 
bour, if  not  an  absurd  project.  We  ought  not 
to  permit  ourselves  to  indulge  in  the  theoreti- 
cal extravagances  of  some  well-meaning  philo- 
sophical jurists,  who  believe  that  all  human 
concerns  for  the  future  can  be  provided  for  in 
a  code  speaking  a  definite  language.  Suffi- 
cient for  us  will  be  the  achievement,  to  reduce 
the  past  to  order  and  certainty ;  and  that  this 
is  within  our  reach  cannot  be  matter  of  doubt- 
ful speculation.  It  has  been  already  accom- 
plished in  a  manner  so  triumphant,  that  no  cavil 
has  been  able  to  lessen  the  tame  of  the  authors. 
The  Pandects  of  Justinian,  imperfect  as  they 
are  from  the  haste  in  which  they  were  compiled, 
are  a  monument  of  imperishable  glory  to  the 
wisdom  of  the  a^e ;  and  they  gave  to  Rome, 
and  to  the  civilized  world,  a  system  of  civil 
maxims  which  have  not  been  excelled  in  use- 
fulness and  equity.  They  superseded  at  once 
the  immense  collections  of  former  times,  and 
left  ^them  to  perish  in  oblivion ;  so  that,  of  all 
ante-Justinianean  jurisprudence,  little  more 
remains  than  a  few  fragments,  which  are  now 
and  then  recovered  from  the  dust  and  rubbish 
of  antiquity,  in  the  codieei  rescripti  of  some 
venerable  libraries.  The  modern  code  of  France, 
embracing,  as  it  does,  the  entire  elements  of 
her  jurisprudence  in  the  rights,  duties,  rela- 
tions, and  obligations  of  civil  life ;  the  exposi- 
tion of  the  rules  of  contracts  of  every  sort,  in- 
cluding commercial  contracts;  the  descent, 
distribution,  and  regulation  of  property ;  the 
definition  and  punishment  of  cnmes ;  the  or- 
dinary and  extraordinary  police  of  the  country, 
and  the  enumeration  of  the  whole  detail  of  ci- 
vil and  criminal  practice  and  process, — is  per- 
haps the  most  finished  and  methodical  treatise 
of  law  that  the  world  ever  saw.  .This  code 
forms  also  the  law  of  Holland,  and,  with  com- 
paratively few  alterations,  has  been  solemnly 
adopted  as  its  fundamental  law  by  the  State  of 
Louisiana.  The  materials  of  it  were  to  be 
sought  for  among  an  almost  infinite  variety  of 
provincial  usages  and  customary  laws,  and  were 
far  more  difficult  to  reduce  into  system,  Uian 
any  which  belong  to  the  common  law.  It  is 
left  to  the  future  jurists  of  our  country  and 
England,  to  accomplish  for  the  common  lavr 
what  has  thus  been  so  scccessfully  demonstra- 
ted to  be  a  practical  problem  in  the  jurispru- 
dence of  oth^r  nations, — a  task  which  the  mod- 
est but  wonderful  genius  of  Sir  William  Jones 
did  not  scruple  to  believe  to  be  within  the 
reach  of  a  single  mind  successfully  to  ac- 
I  complish. 
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ATTORNEYS  AND  SOLICITORS  TO  BR  ADMITTED. 


ADMISSIONS  IN  CHANCERY. 
Soiiciiors  to  be  admitted  at  the  Rolls  the  day  after  Baiter  Term,  1836. 

TOWN. 

CUrh(f  Namet  and  Residence,  To  whom  articled^  assigned,  Sfc. 

Adey,  Goodson,  6,  Stone  Buildings^  Lincoln's  Samuel  Vines,  late  of  same  place. 

Inn. 

Casterton,  James  William,  of  Dalston^  near  William  Casterton,  1,  Angel  Court,  Throg. 

Kiugsland.  morton  Street. 

Cooper,  William,   9,  Smith   Street,    King's  John  Frederick    Isaacnon,    Norfolk   Street, 

Road,  Chelsea.  Strand. 

Coulthurst,  Nicholas,  late  of  Gargra?e,  county  Thomas  Farrer,  Lincoln's  Inn. 

of  York ;  now  of  New  Inn. 

Curling,  Robert,  Gosmore,  county  of  Hert-  John  Young,  Sise  Lane. 

ford ;  now  of  6,  York  Place,  Denmark  HiU, 

Camberwell. 

Harrey,  Henry  Martin,  23,  York  Place,  Port-  William  Stephens,  30,  Bedford  Row. 

man  Square. 

Hearman,  Charles  Henry,  Basinghall  Street.  Samuel  Cotton,  Basinghall  Street. 

Hull,  Lansdown,  18,  Rathbone  Place.  Nathaniel  Saxon,  of  the  Middle  Temple. 

Hyde,    Charles  Tunstal,  65,  Upper  Norton  Nathaniel  Mason,  Red  Lion  Square. 

Street,  Portland  Place. 

King,  Charles  Allen,  14,  South  Square,  Gray's  NaUianiel  Hooper,  Pump  Court,  Temple. 

Inn. 

King,  John,  13,  Pleasant  Row,  Penton?ille.  Charles  Goodwin,  King's  Lynn,  Norfolk ;  as- 
signed to  Leonard  Hicks,  Gray's  Inn. 

Lawson,  Thomas,  24,  Store  Street,  Bedford  Robert  Bicknell,  Bloomsbury  Square. 

Square. 

Saywell,  Richard,   the  younger,    Myddleton  Thomas  Roe,  Temple  Chambers,  Fleet  Street. 

(Dottage,  St.  James's,  Clerkenwell. 

Steadman,    George    Thomas,    1,  Dorchester  John  Eyre  Coote,  20,  Austin  Friars. 

Place,  New  North  Road. 

Thomas,  George  Evan,  16,  Furnival's  Inn.  William  Whitcer,  of  Worthing,  Sussex ;  as- 
signed to  George  Mounsey  Gray,  of  Staple 
Inn. 

Turner,  William,  32,  Red  Lion  Square.  Sharon  Turner,  Red  Lion  Square. 

Walls,  George  James,  Hart  Street,  Blooms-  John  Walls,  same  place. 

bury. 

Waring,  Henry,   26,   Lower   Smith   Street,  George  Alston,  formerly  of  Hadleigh,  county 

Northampton  Square.  of  Suffolk,   now  of  Dublin ;   assigned  to 

John  Bush,  7>  St.  Mildred's  Court,  Poultry. 

COVNTRT. 

Brandreth,  James,  late  of  Liverpool,  and  now  Joshua  Lace,  Uverpool. 

of  20,  Tavistock  Pkce. 

Burdett,  William,    now  residing  at  Spring  John  Fitchett,  Warrington,  county  of  Lan- 

Plmce,  Spa  Fields.  caster. 

Carter,  John,  late  of  Spalding,  Lincoln ;  then  John  Richard  Carter,  of  Spalding ;  assigned 

of  New  Sleaford;  now  of  37,  Southampton  to  Charles  Pearson,  of  New  Sleaford. 

BnDdings. 

Charlton,  Charles  Wheeler,  Madely,  Salop;  Edward  Richmond    Nicholas,    Wribbenhall, 

now  of  1,  Stone  Buildings.  near  Bewdley,  county  of  Worcester. 

Edmonds,  Alfred  Sayers,  Gray's  Inn.  Richard  Edmonds,  of  Worthing. 

Gravener,  James,  late  of  Dover,  county  of  George  Wright  Gravener,  Dover. 

Kent ;  DOW  of  23,  Essex  Street. 

Hall,  John,  now  residing  at  Ardwick,  near  Henry  TAllson  Taylor,  Manchester. 

Manchester. 

Healop,  John  Middleton,  Manchester.  WtlHam  Thomas  Heslop,  Manchester. 

May,  James  Bowen,  14,  Bedford  Street,  Bed-  Richard  George  Barton,  Windsor,  Berks ;  as- 

ford  Square.  signed  to  John  Scard,  11,  Bedford  Street 

Panting,  John,  of  Shrewsbury,  Salop.  Thomas  Pkntiog,   same  place ;   assigned  to 

Robert  Medcalf,  Lincoln's  InnPieUs. 

Thimbleby,  John,  late  of  East  Kirkby  and  William  Ostler,  Grantham,  county  of  Lincoln. 

Grantham ;  now  of  85,  Hatton  Garden. 

Vel^,  Augustus  Charles,  of  Chelmsford,  Es-  Robert  Bartlett,  Chelmsford. 

aex }  now  of  1,  New  Court,  Temple. 


&14  Special  ^dmiiiiQMi  and  Mi^adt/kUaions. 

KING'S  BENCH  SPECIAL  ADMISSIONS. 

On  the  last  daif  of  Easter  Term, 

Clerks^  Names  and  Residence.  To  whom  articled,  assig'ned,  SfC. 

Carter,  William,  Kiof^ston-upon-Thaiues.  Richard  Carter,  late  of  same  place,  deceased. 

Special  Notice,  dated  12th  April. 

Hancock,  George,  Upper  Clapton.  George  Hillyard  King,  Tokenhoiue  Yard. 

To  go  out  immediately  to  Bombay.     Entered  8th  April.  « 

Heslop,  John  Middletou,  of  Manchester.  William  Thomas  Heslop,  same  place/  •  . 

Notice  14th  April,  1836.  ,.-. 

Palmer,  William,   36,    Adam  Street  West,    George  Waugh,  5,  Great  James  Street. 
Portman  Square. 

Notice  entered  15th  February,  1836.^ 

Sherlock,  Henry,  12,  John  Street,  Fitzroy      Thomas  Mortimer  Cleobury,    12,  Montagu 
square.  Street,  Russell  bquare. 

Notice  entered  18th  February,  1836. 

A  This  Notice  re-entered  for  Trinity  Term  :  see  King's  Bench  List. 

KING'S  BENCH  RE-ADMISSIONS. 

Oa  the  last  Dhy  of  Easter  Term. 

Binns,  Charles,  Spouthouse,  near  Marple,  county  of  Chester. 

Bozon,  Frederick,  late  of  Pinner's  Hall,  Old  Broad  Street,  now  of  9,  Charles  Street,  City 

Road. 
Browne,  Asaph  Ira,  4,  Cliapel  Street,  Pentonville. 
Charel,  Charles  Henry,  now  of  Winchester. 
Child,  George  Augustus,  2,  Wells  Street,  Bristol. 
Downs,  Peter  Joseph,  7>  Stanhope  Street,  Strand. 
Eliot,  James,  formerly  of  South  Molton ;   13,  York  Race,  Lambeth. 
Fretwell,  Robert  Rowell,  now  of  3,  Staple  Inn,  late  of  Gainsborough,  Lincoln ;  afterwards  al 

Birmingham. 
Gilbert,  Samuel  Richardson,  Matlock,  countv  of  Derby. 
Halliday,  James,  35,  Rue  de  Faubourg,  St.  flohore,  late  of  32,  Rue  de  RivolL 
Harris,  Horatio,  formerly  of  Leominster,  county  of  Hereford ;  now  of  1 7^»  High  Holbom. 
Hobson,  John,  Windsor  Place,  near  ^^ndsor  Bridge,  Salford,  county  of  Lancaster. 
Huish,  John,  Trinity  Hall,  Cambrid|fe  i  formerly  under  articles  to  Thomas  Dalby»  of  Cattle 

Dorinffton,  Leicester.. 
Leeds,  George,  late  of  Great  Marlow,  Bucks;  now  of  Swansea. 
Lucas,  Charles  Rose,  late  of  Devizes  ;  now  of  15,  Great  Castle  Street. 
Pritchard,  William,  the  Younger,  Hereford. 
lUchards,  Henry,  30,  George  Street,  Hanover  Square. 
Sawyer,  John,  Enfield. 
Selby,  Thomas  James,  Margate. 

Tucker,  Robert,  formerly  and  now  of  Ashcott,  county  of  Somerset. 
Upton,  James,  formerly  of  Dewsbury,  York ;  now  of  '60,  Bartholomew  Cli^se. 
Webh,  James,  of  Somerton,  county  of  Somerset. 

COMMON  PLEAS  RE- AD  MISSIONS. 
On  the  last  Day  of  Easter  Term. 

Partridge,  Charles,  late  of  Nicholas  Lane,  Lombard  Street,  now  of  12,  Brook  Street^  Lam- 
betL 

KING'S  BENCH  ADMISSIONS. 
Trinity  Term,  1836. 

Clerks^  Names  and  Residence,  To  whom  articled,  asttg^ed,  ^e, 

Ainley,EdwardHob8on,Delpb,inSaddleworth,  Jonas  Ainley,  of  Delph  aforesaid,  assigned  lo 

York.  James  Haigh  Ainley,  of  same  place. 

Ainley,  John  Hobson,  Delph,  in  Saddleworth,  Jonas  Ainley,  of  same  place. 

York. 

Austen,  Frederick  Lewes,  14,  Motcomb  Street,  Henry  Milnes,  of  Leominster,  Hereford,  as- 

Belgrave  Square;  and  now  3,  Sloane  Street,  si^^ned  to  Richard  Grose  Bnrfoot,  ^,  King'» 

Middlesex.  Bench  Walk,  Inner  Temple. 

Boustead,  John,  Caister,  Lincoln.  William  Mudy,  Caister,  Uncoln ;  assigned  to 

Charles  Robert  Haddlesay,  of  same  phce. 
Bouker,  Frederick,  Winchester,  Southampton.    James  Laiqpard,  Winchester.. 


Blake,  Henry.  Bury  St.  Edmund's,  Suffolk.        Charles  Denton  Leech,  Bury  St.  Edmund's. 
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Cierkt'  Names  and  Reademce,  To  whom  arikUd,  assigned,  4^. 

*Bedwel]>  Tliomas,  Stroad,  Gloucester.  Charles  Griffiths,  Citv  of  Gloucester;  assigned 

to  Francis  Bedwell,  Stroud. 

Bedford,  Thomas  John,  Brighton,  33,  Devon-  William  Fumer,  Brighton,  Sussex, 
shire  Street,  Bloorosbnry ;  and  at  63,  Great 

•  Russell  Street  .r 

Bird,  William  Williams,  Hereford.  Thomas  Bird,  Hereford. 

Braithwaite,  William,  37,    Chancery  Lane  ;  Cyras  Jay,  15,  Serjeant's  Inn. 
Middlesex,   late  of   22,   Lawrence  Lane, 

*  Cheapside. 

Burdett,  William,  now  of  Spring:  Place,  Spa-  John  Fitchett,  Warrington. 

fields,  late  of  Warrington,  Lancaster. 

Carter,.  John,  37,  Southampton  Row,  Middle-  John  Richard  Carter,  Spalding,  Lincoln ;  as- 

«     se0C*j' late  of  Spalding.  signed  to  Charles  Pearson,  New  Sleaford, 

Lincoln. 

Obild,  Robert  John,  4,  Russell  Square,  Mid-  Richard  Grose  Borfoot,  2,  King's  Bench  Walk, 

dleoex.  Temple. 

Cnrlinsr,  Frederick  Alexander^  1,  St.  Helen's  Charles  Rivlngton,  1,  Fenchurch  Buildings, 

Place,  London.  London. 
Cann,  Abraham,  now  of  the.  Strand,  and  lately  '  Mark  Cann,  Colyton*Devon,  assigned  toWight- 

of  6,  New  Square,  Lincoln's  Inn,  and  67>  wick  Roberts,'  57,  Lincoln's  Inn  Fields. 

Lincoln's  Inn  Fields,  Middlesex. 

Curling,  Robert,  now  of  Gosmore,  Herts,  late  John  Young,  Si«e  Lane,  London. 

of  5,  York  Place,  Camberwell,  Surrey, 

C 'ranch,  Rirhard,  the  Younger,  3,    Crescent  Richard  Cranch,  of  7,  Biliiter  Square,  London. 

Cottages,  Cambridge  Heath,  Hackney  Road, 

Middlesex,  and  7,  Billiter  Square,  London. 

Caparn,  Richard,  Newark-upon-Trent,  Notts,  .  Robert  Capam,  Newark-upon-Trent,  Notts. 

and  *i,  Millman  Street,  Bedford  Row,  Mid- 
dlesex 

Carter,  William,  Kingston-upon-Thames,  Sur-  Richard  Carter,  lateof  Kingston-upon-Thames, 

rey.  Surrey. 

Cruso,  Francis,  Leek,  Stafford.  John  Cruso,  Leek,  Stafford. 

Chubb,  John,  3,  Hunter  liticot,  Brunswick  RiAard  Ansiice,  Bridgwater,  Somerset. 

Square,  Middleisex ;  late  of  Bridgwater,  So- 
merset. 

Cottingham,  John  Gregory,  Derby.  William  Ea^wi  Mousley,  of  Derby ;  assigned 

to  John  Barber,  of  Derby.  '  ^ 

Cobbold,  Alfred,  late  of  Ipswich,  Suffolk,  now  John  Chevalier  Cobbold,  of  Ipswich,  Suffolk. 

of  2,  Caroline  Place,  Meeklenburgh  Square, 

Middlesex. 

Charlton,  Charles  Wheeler,  1,  Stone  Build-  Edward  Richmond  Nicholas,  of  Wribbenhall^ 

ings,  Lincoln's  Inn,  and  6,  King's  Terrace,  near  Bewdly,  Worcester. 

Brnddlesex. 

Charlewood,  Henry,  formerly  of  Manchester ;  William  Duckworth,  of  Manchester;  asugned 

afterwards  of  Oak  Hill,  Stafford ;  and  now  to  Ellis  Cunliffe,  of  Manchester. 

of  41,  Bedford  Row. 

Dryden,  William  Ritson,  Kingston-npon-Hull.  William  Dryden,  of  Kingston-upon-Hull. 

Deacon,  Frederick,  now  of  Regent  Square,  Charles  Seagrim,  of  the  city  of  Winchester ; 

Middlesex,  and  late  of  the  city  of  Winches-  assigned  to  Barry  Parr  Squauce,  of  29, 

ter,  and  29,  Coleman  Street,  London.  Coleman  Street,  London. 

Daniel,  Henry  Maddocks,  Malmsbury,  Wilts;  Beniamin    Coffin    Thomas,    of    Malmsburjr, 

38,  Norfolk  Street,  Strand  ;  and  13,  War-  Wilts. 

wick  Court,  Gray's  Inn,  Middlesex. 

Drirer,  Alfred  John,  10,  Fountain  Place,  City  Charles  Newman,  of  Stroad,  Gloncester. 

Road. 

England,  George,  Howden,  York.  George  Rawden  Earnshaw,  of  Howdon,  York. 

Ellman,  Fredenck,  Battle,  Sussex.  ]  Thomas  Charles  Bellingham,  of  Battle,  Sas- 

sex. 

Edmonds,  George  Maxwell,  Hertford.  (Jeorge,  Nicholson,  Hertford. 

Edmonds,  George,  15,  St.  Mary's   Square,  John  Palmer,  of  Birmingham  and  Coleshill, 

Birmingham.  Warwick ;  assigned  to  John  Francis  Dalby, 

of  Birmingham  and  Coleshill,  Warwick. 
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Clerke  Ntmei  €Hd  Rendem:e. 
FothergiU,  Mark^Selby,  York. 

Flake,  Ernest  Frederick,  Cambridge* 

Gem,  George,  late  of  Birmingham,  but  now 
of  2,  Crescent  Place,  Momington  Crescent, 
Middlesex. 

Green,  Joseph,  4,  Warwick  Court,  Holbom-; 
Kingston,  Radnor ;  47*  Bedford  Row,  Lon- 
don ;  and  Lincoln's  Inn. 

Grainger,  Henry,  2,  Cleveland  Row,  West- 
minster. 


Gov,  William  HiUiard,  1,  Held  Court,  Gray's 
Inn,  Middlesex. 

Giflsing,  Samuel  Newsom,  Woodbridge,  Suf- 
folk, and  at  24,  Brewer  Street,  Golden 
Square,  Middlesex. 

Gregory,  John,  12,  Clement's  Inn. 

Gqiud,  John,  Petworth,  Sussex. 

Gardner,  George  Harrison,  Kendal,Westmore- 
land ;  Braithwaite,  and  Thanet  Place,  Mid- 
dlesex. 

Hilder,  Edward  Augustus,  4,  Grey  Terrace, 
Dover  Road,  Surreys  3,  Tanlield  Court, 
Temple ;  aQd  G,  Token  House  Yard,  London. 

Hancock,  George,  Hastings,  Sussex ;  3,  Jer- 
rop  Street,  London ;  and  Upper  Clapton, 
Middlesex. 

Holmes,  Richard,  4,  Holmes'  Terrace,  Ken- 
tish Town,  Middlesex. 

Harding,  Thomas  Tuffley,  Wakefield  and 
Manchester. 

Hall,  John,  Ardwick,  Lancaster. 

Hackett,  Wooton,  Ashby-de-la-Zouch,  Leices- 
ter. 

Hyde,  Charles  Tunstal,  65,  Upper  Norton 
Street,  Middlesex. 

Huthwaite,  Heury  Oldknow,  2,  Belgrave 
Street,  New  Road,  Middlesex. 


Hinton,  John,  Much  Wenlock,  Salop. 
Harvey,  Joseph.  Tetbury,  Gloucester,  and  the 

citj  of  Gloucester. 
Hartley,  James,  Camberwell,  Surrey. 

Jackson»  Frapcis,  3,  New  Milknan  Street, 
Guildford  Street,  Middlesex ;  at  Elm,  Isle 
of  Ely,  Cambric^e ;  at  2,  Millman  Street, 
Bedford  Row;  and  now  at  20,  Great  Rus- 
sell Street,  Covent  Garden,  Middlesex. 

Jackson,  Alfred,  Dursley,  Gloucester. 

Jennings,  Rkhard  FVancis,  2,  New  Boswell 
Court. 

Jessop,  Michael,  late  of  Belper,Derby,  but  now 
of  10,  Little  St.  Thomas  Apostle,  London. 

Kitsott,  Charles,  Essex  Street,  Strand,  Mid- 
dlesex ;  and,  for  the  last  twelve  months,  as 
follows: — ^Torauay,  Devon,  and  57>  Lin- 
coln's Inn  Fielos,  Middlesex. 


7b  wkam  ariioledp  aiwned,  Sfv, 
John  Brook,  of  the  city  of  York ;  assigned  to 
Charles  Newstead  Selby,  of  the  city  of  York. 
William  Woodcock  Heywood,  Cambridge. 

Roger  William  Gem,  the  younger,  Birming- 
ham. 

Thomas  Evans,  of  the  city  of  Hereford ;  as- 
signed  to  Richard  Green,  Kingston,  Rad- 
nor. 

Thomas  Gates  and  another,  56,  Lombard 
Street^  London ;  asugued  to  Edward  Gar- 
nett,  of  66,  Lombard  Street,  London ;  and 
afterwards  to  Richard  Carpenter  Smith, 
Bridge  Street,  Southwark. 

William  Goy,  Barton-upon-Humber. 

RoUa  RoQse^  of  Woodbridge,  Suffolk. 


Jonas  Gregory,  of  Clement's  Inn. 
William  Tyler,  of  Petworth,  Sussex. 
Thomas  Harrison,  of  Kendall,  Westmoreland. 


James  Martin,  Battle,  Sussex. 


George  Hillyard  King,  then  of  Coothall  Court, 
and  now  of  Tokenhouse  Yard,  London. 

William  Chisholme,  Lincoln's  Inn  Fields. 

Thomas  Foljambe,  of  Wakefield,  York;  as- 
signed to  Samuel  Tuffley  Harding,  of  Man- 
chester, Lancaster. 

Henry  Wilson  Taylor,  of  Manchester,  Lan- 
caster. 

Thomas  Piddocke,  of  Ashby-de>la-Zoncb,  Lei- 
cester. 

Nathaniel  Mason,  of  Red  Lion  Square. 

Gecr^e  Freeth,  of  the  town  of  Nottingham  ; 
assigned  to  James  Parke,  of  63,  Lincoln's 
Inn  Fields;  and  assigned  again  to  Henry 
Ling,  34,  Bloomsbury  Souare,  Middlesex. 

Edward  Jeffries,  of  Much  Wenloch,  Salop. 

Charles  Smallridge,  of  the  city  of  Gloucester. 

Thomas  Watson  Parker,  of  Lewisham,  Kent. 

John  Hardwick,  Hollowav,  and  Buxton  Ken- 
wicky  of  Boston,  Lincoln. 


Edward  Bloxsome,  Durslev,  Gloucester. 
Richard  Jennings,  Driffield,  York ;  assigned 

to  John  Palmer  Stocker,  2,  New  Boswell 

Court. 
Thomas  Ingle,  Bdper,  Derby. 


William  Kitson,  the  younger,  Torqday,  De- 
von ;  assigned  to  William  Lawrance  Bick- 
weU,  57»  Lincoln's  Inn  Fields. 
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Clerki^  Names  and  Reiidenoe.  To  whom  ariided,  auigned,  Hfc. 

Kio^,  Thomas,  the  younger.  Worthing,  Sua-  William  Tribe,  Worthing,  Sussex. 
sex. 

Lake,  George  Herbert,  15,  Queen's  Square,  Frederick  Farrar,    formerly   of  Godlinan's 

filoomsbury.  Street,  Doctor's  Commons,    aod  now  of 

Great  Knight  Rider  Street,  Doctors'  Com- 
mons. 

Lock,  Robert  Frederick,  6,  Upper  Cheyne  Robert  Gray,  7>  New  Inn,  Strand,  Middlesex. 

Row,  Chelsea,  Middlesex. 

Leete,  John,  Stony  Stratford,  Bucks,  and  now  Edward  Augustine  Worley,  Stony  Stratford^ 

at  Willian,  Hertford.  Bucks. 

Morecroft,  John,  town  of  Liverpool.  Tliomas  MorecrofC,  Liverpool; 

Moore,  Samuel,  Sneinton,  Nottingham.  William  Enfield,  Nottingmun. 

Mather,  John,  Hemel  Hempstead,.Hertford.  William  Smith,  Heinel  Hempstead,  Hertford. 

Messiter,  John,  Wincanton,  Somerset,  and  at  George  Messiter,  Wincanton,  Somerset ;  as- 

5,  Lincoln's  Inn  New  Square,  Middlesex.  signed  to  Uriah  Messiter,  Wincanton,  So- 
merset. 

Morcran,.  William,    Birmingham,    Warwick;  Daniel  Taylor  Rowlinson,  Birmingham ;  and 

Hatt on  Garden,  London;  and  now  of  Beau-  now  serving  Richard  VVhitehouse,  Daniel 

mont  Square,  Middlesex.  Taylor  Rowlinson's  Agent,  Castle  Street, 

Holborn. 

Maddock,  Philip,  Bainbrigge,  Leieesterr  Roger  Miles,  Leicester. 

Neild,  Thomas,  13,  David  Street,  Manchester,  Jonathan  Booth,  Manchester. 

Lancaster. 

Norwood,  Edward,  Charing,  Kent.  Weller  Norwood,  Charing,  Kent. 

Norris,  Edward,  Liverpool,  Lancaster,    and  Thomas  Toulmin,  Liverpool. 

45,  Great  Ormond  Street,  Middlesex. 

Orme,  Peter,  now  of  4,  Prince's  Street,  Bed-  Thomas  Vaudrey,  Congleton,  Chester, 
ford  Row ;  late  of  Congleton.  Chester,  and 
9,  King's  Bench  Walk,  Temple. 

Panting,  John,  Shrewsbury.  Thomas  Panting,  Shrewsbury,  Salop;  assigned 

to  Robert  Metcalf,  Lincoln's  Inn  Fields ;  and 
re-assigned  to  the  said  lliomas  Panting. 

Perry,  Arthui,  Chew  Magna,  Somerset,  Pals-  Charles  Mullins,  Chew  Magna,  Somerset. 

grave  Place,  Temple  Bar,  Middlesex. 

Parker,  Thomas,  Madgshon,  2,  Exeter  Street,  George  Redaway,  2,  Exeter  Street,  Strand. 

Strand,  Middlesex. 

Price,  Rowland,  11,  Hart  Street,  Bloomsbury,  Charles  Roberts,  Stourbridge,  Worcester. 

since  of  Enville,  Stafibrd. 

Palmer,  William,   36,  Adam    Street    West,  George  Waugh,  5,  Great  James  Street,  Bed* 

Portman  Square,  and  18,  Upper  George  ford  Row. 

Street,  Edgware  Road,  Middlesex. 

Robson,  James  Pickering,  Bury  St.  Edmund's,  Timothy  Richard  Holmes,  Bury  St.  Edmond's 

Suffolk,  and  5,  Hare  Court, Temple,  London.  Suffolk. 

Russ,  Charles,  Castle  Carey,  Somerset.  Harry  Russ,  Castle  Carey,  Somerset. 

Railton,  Thomas  Twentyman,  at  present  at  15,  William  Nanson,  city  of  Carlisle,  Cumberland. 
Claremont  Row,  Bamsbury  Road,  Middle- 
sex, and  formerly  of  the  city  of  Carlisle, 
Cumberland. 

Robinson,  Samuel,  114,   Fenchurch  Street,  Richard  Thomas,  3,  Fen  Court,  Fenchurcli 

London.  Street. 

Saywell,  Robert,  9,  Myddleton  Place,  St.  John  Thomas  Roe,  Temple  Chambers,  Fleet  Street^ 

Street  Road,  Middlesex.  London. 

Saxton, Edward,  Swan  HiU, Shrewsbury,  Salop.  George  Harper,  Whitchurch,  Salop. 

Stuart,  John,  9,  South  Square,  Gray's  Inn.  George  Capes,  Gray's  Inn. 

Steadman,   George  lliomas,    I,  Dorchester  John  Eyre  Coote,  20,  Austin  Friars,  London. 

Place,  New  North  Road,  Hoxton,  Middlesex. 

Salomonson,  Simon  George,  Vauxhall,  Surrey.  John  Eyre  Coote,  the  younger,  20,  Austin 

Friars,    Lon<lon;    assigned  to  John  Eyre 
Coote,  the  elder,  20,  Austin  Friars,  London, 
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Tyrcr,  William  Kenney,  now  of  12,  Cook's  Charles  Warren,  Drayton  in  Hales,    Salop; 

Court,  Lincoln's  Inn  Fields,  Middlesex;  late  assigned   to   William    GUbertson,    Cook's 

of  Drayton  in  Hales.  Salop.  Court,  Lincoln's  Inn,  Middlesex. 

IVmpUn,  George,  Brighton.  John  Colbatch,  Brighton. 

Thomas,  George  Evun,    16,  Fumival's  Inn,  WiUiam  Whitter,  Worthing,  Sussex ;  assufned 

Middlesex.  to  George  Mounsey  Gray,  Staple  Inn,  Mid- 
dlesex. 

Tomer,  James.  14,  South  Square,  Gray's  Inn.  George  Barker,  Gray's  Inn  Square. 

Templer,  Henry  Auunistus,  Bridport.  Dors'tj  James  Templer,  Briilport,  Dorset. 

and  now  of  4,  New  Square,  Lincoln's  Inn. 

Veley,  Augustus  Charles,  Chelmsford,  Essex.      Robert  Bartlett,  Chelmsford. 

Wren,  Robert,  Gray's  Inn  Square,  Middlesex.    Robert  Ransom,  Sudbury,  Saflblk ;  assigned 

to  Thomas  Henry  Dixon,  5,  New  Boswell 
Court,  Carey  Street. 

Wilders,  Gervase  William,  now  of  4,  Cromp-    William  Newton,  formerly  of  Holbeach,  Lin- 


ton Street,  Brunswick  Snuare ;  late  of  £a5t        coin,  but  now  of  East  Redford,  Nottingham. 
Re<tford,  Nottingham ;  *29,  Sidmouth  Street 
Gray's  Inn  Road;  and  17,  Carlisle  Street. 


WHliams,  Rowland,  Dolgelley,  Merioneth.  William  Williams,  Dolgelley,  Merioneth ;  as- 

signed to  William  Williams  Jones,  Dol- 
gelley, Merioneth. 
Walker,  Thomas,  late  of  Dewsbery,  York;    Eluott  Carrett,  Dewsbory,  Yoric. 

since  at  17,  and  42,  Gower  Place,  Eoston 

Square;  and  17,  Featherstone  Buildings. 
Wvatt,  Owen,  35,  Gloucester  Street,  Blooms-    George  Mant»  Storrington^  Sussex. 

bury,  and  Storrington. 
Weddall,  Thomas  Afotley,  Selby,  York.  Edward  Parker,  Seiby,  York. 

Watt,  William  John,  late  of  25,  Great  Ormond    Ralph  Sanders,  city  of  Exeter. 

Street ;  Kingsteignton,  Devon ;  and  now  of 

45,  Frederick  Street,  Mecklenburgh  Square, 

and  12,  Staple  Inn. 
Williams,  John  Howard,  Larkall  Lane,  Clap*    Stephen  Williams,  16,  Bedford  Row,  Middle- 
ham,  Surrey,  and  16,  Bedford  Row,  Mid-       sex, 

dlesex. 
Waring,  Henry,  38,  Nelson  Square,  Black-    George  Alston,  formerly  of  Hadleigh,  Suffolk, 

friars'  Road,  London ;  Guildford,  Surrey ;        but  now  of  Dublin,  Ireland ;  assigned  to 

Bucklersham,  Hampshire ;  and  now  of  26,        Jolm  Bush,  7*  St.  Mildred's  Court,  Poultry, 

Lower  Smith  Street,  Middlesex.  London. 

Wilde,  John  Francis,  16,  Walton  Place,  city  of    Luke  Freeman,  39,  Coleman  Street,  London. 

Oxford. 
Webster,  Charles  Samuel,  Sheffield,  York.  Robert  Rodgers,  Sheffield,  York ;  assigned  to 

John  Webster,  Sheffield,  York. 
Walker,  Benjamiq,  Bury  St.  Edmunds,  Suf-    Henry  Le  Grice,  Bury  St.  Edmund's,  Suffolk 

folk;  afterwards  of  19,  Weymouth  Street, 

Portland  Place,  Middlesex;    and  now  of 

63,  Lincoln's  Inn  Fields. 

Yclloly,  Samuel  Tyssen,   city  of  Norwich;    John  Blake,  city  of  Norwich. 
Tavistock  Place,  Middlesex;  and  now  of 
4,  Regent  Place,  West  Brunswick  Square, 
Middlesex. 

*•*  The  names  of  persons  whose  notices  were  not  serred  until  the  12th  instant,  will  be 

given  next  week.    The  Court  has  ordered  the  notices  to  be  received,  but  in  future  the  *'  three 
^s  at  the  least,"  mentioned  in  the  Rule,  must  be  underatood  to  be  three  dear  days  before 
the  term. 
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LIST  OP  NEW  PUBLICATIONS. 

Elements  of  International  Law;  with  a 
Sketch  of  the  History  of  the  Science.  By  H. 
Wheaton,  LL.D.,  resident  Minister  from  the 
United  States  in  America  to  the  Court  of 
Berlin.    In  2  Vols.     Price  1/.  U.  bds. 

The  Act  for  the  Amendment  of  the  Law 
relating  to  the  Poor  in  En^^land  and  Wales. 
3d  edit.  To  which  is  added,  the  Act  to  facili- 
tate the  Conveyance  of  Workhouses,  &c.  By 
J-  T.  Pratt,  Esq.     Price  St. 

A  Series  of  Questions  on  the  most  im- 
portant  Points  connected,  with  a  Legal  Edu- 
cation.    Part  I.  Conveyancing.     Price  2j».  6//. 

Reports  of  Cases  in  the  Court  of  Common 
Pleas.  Hilary  Term,  6  W.  4.  By  P.  Bing- 
ham,  Esq.    Vol.  II,  Part  HI.    Price  Si. 


INCORPORATED  LAW  SOCIETY. 

MEMBERS  ADMITTED. 
^/wjV,  1836. 

Whytc.  John,  Lincoln's  Inn  Fields. 
Sputhey,  Henry  Scdgfield,  New  Doswell  Court. 
Wilson,  Robert  Henry  Hird,  South  Square. 


MASTERS   EXTRAORDINARY  IN 
CHANCERY. 

fyom  Murt  h  22,  to  April  22,  1836,  both  inclu^ 
nwr,  with  dates  when  gazetted, 

Barth,  Samuel  Jeffries,  Great  Yarmouth,  Nor- 
folk.   April  8. 

Carr,  William  Thomas,  Blackburn.  Lancaster. 
March  29. 

Gibbs,  Edw.  Lawrence,  Birmingham.  April  8. 

Harrison,  Richard,  Liverpool.    April  22. 

Horsiall,  Abraham,  Leeds,  York.    April  19. 

Jones,  Richard  Edward,  Carmarthen.    April 

Jones,  Frederick  Robert,  Huddersfield,  York. 

April  22. 
Race,  William,  Potton,  Bedford.     April  5. 
Stephens,    Edward,     Llandaff,    Glamorgan. 

April  12. 
Wilson,  Elliot,  Cranbrook,  Kent,    March  29. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  March  22,  to  April  22,  1836,  both  inclu- 
sive^ with  dates  when  gazetted. 
*«•  The  names  printed  in  Italics  are  the 
partners  who  receive  and  pay  dehtt. 
Anderson,   George,   William    Downes,    and 
George  Brydges  Rodney  Anderson,  Lud- 


low, Salop,  Attorneys  and  Solicitors;  so 

far  as  regards  William  Downes.    April  6. 
Edwards,  Aui(U8tU8    Frederick,   and   Henry 

George  Robinson,  Park  Place,  St.  James's, 

Attorneys  and  Solicitors.    April  19. 
Glover,  William  Cheshire,  and  Andrew  Phil- 
lips, Shiffnal,  Salop,  Attorneys  and  Soli^ 

citors.    April  8. 
Jessopp,  Henry,  and  John  Jessopp  Pamell, 

Clifford's   Inn,   Attorneys   and   Solicitors. 

March  22. 
Phillips,    Alfred,    and    Jamtfs  fFnson,  jun., 

Bristol,  Attorneys  and  SoL'citors.    March 

25. 
Rigge,  S,  P.,'and  W.  Ainsworth,  [no  residence 

gazetftd,!  Attorneys  and  Solicitors.   March 

22. 
Wilson,  William,  and  George  Forster,  Ncw% 

castle-upon  Tyne,  Attorneys.    April  6. 
ff^ood,  Robert,  and  John  Taylor,  Rochdale, 

Lancaster,  Attorneys  and  Solicitors.  March 


BANKRUPTCIES  tiUPERSBDED. 

from  Mar,  33,  lo  jlpr.  32,  U«6,  both  indnttve. 

With  Dote*  wk€h  ffnttud, 

Pt'cCi  Wa^id,  Uanwrlhwl,  C.tltle  Dealer  and  Drover.  March 

21. 
Thompsun^  Rebecca.  Liverpotil,  Coal  Menhant  and  Coal 
Dealer.    March  H. 


BANKRUPTS. 

fVoM  Mar.  22.  t«  Apr.  22»  IHiM,  Aof4  fwrAMicv, 
wUk  DattM  It  hen  gtizettett, 

Adani^  Wm.,  \Vy«,  Kent,  l»te  of  Canterbury,  Miller.    Con. 

Mtable  &  Co.,  Symonds  inn,  Chancery  Lane.  De  Laitma^ 
'      Canterbnn.    April  8. 
Allen,  Tbos.,  VVolvcrliamptun,  Suffortl.  Silvenmith.   Capn, 

Raynumd  Buiidinn,   Gray'*  Inn)    Hobinton,  Wolvei.» 

hampion.    April  lo. 
AtLiiifton,  Thoma«  benjamin,  Baker  Street,  Lloyd  Square, 

Jeweller.     Lawranet:  Sl  Co.,  Bucklenbury  ;  LacAmWoa. 

Off.  Am,    Apnl  19.  *  »  »      • 

Baker,  Samuel,  Birmingham,  Wine  and  Spirit  Merchant. 

Biaekttock   &  Co.,    Temples     Hotlgum,  Birmingham. 

March  22. 
Broadhead,  John,  Stubbin  in  Auttonley,  Almondbury,York, 

Clothier.  Messn  Sttpkmuom,  Holmfirth,  near  Huddcri. 

field  :  Battye  &  Co.,  Chancery  Lane.    March  35. 
Blaylack.  George,  Kishopsgate  Street,  Linen  Diaper.  Groom, 

Off.  Ass.:  Jone$,  Size  Lane.    April  1. 
Bretherton.  Daniel,  Manchester,  Horee  Dealer.    Jbbott  h 

Co.,  Charlotte  Street,  Bedford  Square :  Bennett,  Man- 
chester.   April  1. 
Bailey,  Wm.,  and  Edward  Simma,  Deptford,  Kent,  Cliemiiu 

and  Colour  Makers.    GiUon,  Off.  Aas. :   ^iltia«.  While 

Hart  Court.  Lombard  Street,  Apnl  8. 
Brown, James,  Little  Portland  Street,  St.Mary-le-Booe,  Brass 

Founder,    ^//ra  &  Co.,  Carlisle  Street,  Soho:  GoltUmiit' 

Off.As*.    Aprils. 
Belcher,  darah,  Doncaster,  York,  Innkeeper.    Forbet  kCo.. 

Ely   Place,  Hulbom :  MoMon  &  Co.,  Doncaster.    April 

Broadhurst,  James,  Norbury,  Chester,  Wheelwrtghtt    Cap. 

pock,  Cle\ eland  Row,  St.  James :  Cop^oclc  &  Co.,  Stock. 

port.    April  16. 
Brown,  Henry,  High  Stiiect,  Shoreditch,  Cordwainer.  YonMg, 

Mark  Lane  :  mitmore.  Off.  Ass.    April  22. 
Clarkigbold,  Wm.,  St.  Albans,  Herts,  Innkeeper.    Bgan  & 

Co.,  Essex  Street,  Strand :  C^rmiU,  SeTen  Oaks,  Kent* 

March  25. 
Clark,  John,  and  George  Wood,  Prestwich,  near  Mancha*- 

ter.  Dyers  and  Bleachers.    FoUtr,  Manchester :  Xidke  Sk 

Co.,  Poland  Street,  Oxford  Street.    March  25. 
Cleall,  Henry,  Poole,  Painter,  Plumber,  and  Glazier.    Ald^ 

fidge,  Poule.    April  6. 
Cox,  Joseph,  Bradford,  Yotk,  Draper.    Parker,  St.  Pkul'a 

ChurdiYard:  fmtmore,Off.An.    April  12. 
Croft,  Wm.,  Pivston,  Lancaster,  Plumber  and  Olasier.  Par, 

kimk  Co.,  Oray*a  Inn  Square  j  Nobia,  Preston.     April 

Chifney,  Somdel,  Woodditon,  Cambridae,  Uveiy  Stable 
Keeper.  Dignam,  Gerrard  Street,  Spho:  (hUttmid, 
Off,  Ass.    April  ly. 


590 


Bankr¥pt$. 


Crpckwellt  Samuel,  Torquay,  Defon,  Wine  and  Spirit  Mer« 
md  LodrioK  House  Keeper.     M  -    - 

Okricy  &  Co.,  Exeter.    April  19. 


chant   and  Lodrins  House  Keeper.     McMn.  Bntfbol, 
Temple:  Okflcy  &  Co.,  Exeter.    April  19. 
Carter,  John,  Mewark-upon-Trent,  Nottingham,  Hosier  and 


ner,  jonn,  ncwu-K-upon-trenu  noiungnam,  noaier  ana 
Dealer  in  Lace.  AnUm  &  Co.,  Raymond  Butldlnga, 
Oray's  Inn:  Perejfk  Co,,  Nottingham.    April  19.    ' 

Carter,  William,  (late  of  Arbuar  Square,)  Butler's  Place, 
Chapel  Street, PentouTille,  Middlesex,  Master  Mariner. 
Sf/te,  Corbeu  Court,  Oraccchurch  Street:  TmnaMd, 
Off.  Ass.    April  22.  / 

Da  Cunba,  Augusto  Jose,  Wamford  Court,  London.  Mer- 
chant. FreemoM  k  Co.,  Coleman  Street :  LaektMgtom, 
Off.  Ass.    Mar.  2ft. 

Dopson,  John  Binbrook,  Lincoln,  Draper.  Dfwtt^  k  Co., 
Oray<!sInn:  Grm.  Louth.    Aprils. 

Ditchbum,  Thomas,  White  Lion  Court,  Comhill,  Scrivener. 
D<s6onnvA  k  Co.,  Sixe  Lane :  Goldmtid,  Off.  Am.  April 
22. 

Evans,  Daniel,  Oswestry,  Salop,  Saddler  and  Harness  Ma- 
ker.  Hujfward.  Oswestiy :  IFeitaiacoll,  South  Square, 
Oray'slnn.    Mar.  22. 

Easley,  Joseph,  Bridge  Street,  Southwark,  Coach  Mak%r. 
£diD9rd»,OW,  Ass.:  SmUk,  Bridge  Street,  Sootliwark. 
April  5. 

Fowler,  George,  Orosvenor  Place,  Commercial  Road,  Rope 
Maker.  PetmeU,  Off.  Ass.t  M^t4*ia«m,  Chancery  I^me. 
Mar.  2S. 

Forbes,  Wm.,  High  Street,  Shoreditch,  Victualler.  Lewtt, 
Old  London  Street ;  CMwm,  Off.  Ass.    Mar.  29. 

Frances,  John,  Leeds,  York,  Innkeeper  and  Coach  Proprie- 
tor. Smitkiom  k  Co,,  Southampton  Buildings,  Cnan- 
eery  Lane :  Daairinf  &  Co.,  Leeds.    April  8. 

Fry,  Arthur,  Blackfriars  Road,  Surrey,  and  Hereford  Place, 
Commercial  Road,  Middlesex,  Hat  Manufacturer.  Be- 
van.  Castle  Court,  Budge  Row :  Jokmon,  Off.  Ass.    Apr. 

Fielding,  <Oeorge  Augustus  Budger,  and  Oeoige  Augustus 
Fielding,  Portsea,  Southampton,  Brewers  and  Spirit 
Merchants.  Wimburn  k  Co.,  Chancery  Lane :  Low, 
Portsea.    April  22. 

Garcia,  Abraham,  Oxford  Street,  Fruiterer.  Brown  k  Co., 
London  Commercial  Sale  Rooms,  Mincing  Lane,    Mar. 

Good,  Henry,  Beer  Lane,  Great  Tower  Street,  Wine  Mer- 
chant. B4ward*,  Off.  Ass.:  Bowdem,  Great  Suflblk 
Street,  Sonthwark.    Mar.  25. 

Goodwin,  Wm.,  Lock**  Fields,  Walworth,  Surrey,  Retailer 
of  Beer.     Crouch,  Billiter  Square :  Jokmaom,  Off.  Ass. 
'  April  1 . 

Green,  Peter.  Newton  Terrace,  Kennlngton,  Surrey,  and 
afterwards  of  Stamford  Street,  Blackrriars,  in  the  same 
county.  Agent.  PcaneU,  « >ff.  Ass. :  Holwm,  Liverpool 
Street,  Broad  Street.     April  12. 

Gallimore,  Ambrose,  Stone,  Stafford,  Printer  and  Stationer. 
Borfor,  Stone:  Barker,  Gray's  Inn  Squue.    April  12. 

Gimy,  Michael,  POcklington  Canal  Head,  York,  Coal  Mer- 
chant. Joftasoa  k  Co.,  Temple:  Leeiaoa,  Stonegate. 
York.    April  15.  »  a     . 

Giles,  Thomas,  jun..  Manchester,  Packer.  ISo^field,  Man- 
Chester :  Skarpe  kCo„  Lancaster :  C«w(;c  k  Co ,  South- 
ampton Buildings.    Apr.  19. 

Hodjtkinson,  George,  Derby,  Mercer  and  Draper.  Pew  k  Co., 
Henrietu  Street,  Covent  Garden :  Mouelew  kCo.,  Derby, 
Msr.22,  ' 

Howard, 
fiuii 

Hardingt  

Lyon's  Inn :  TV^^aowf,  Off.  Ass.    April  S. 

Hilton.  Samuel,  Famwonh,  Dean,  Lancaster,  Iron  Founder 


isr.  X2. 

rd,  Jesse,  DIsley,  Chester,  Innkeeper.    Back,  Verulam 
uildlnes,  Gray's  Inn  :  Herrop,  Stockport.    April  5. 
ng.  Tnomas  Clarke,  Winslow,  Bucks,  Grocer.    Kimg, 


and  Mach Ine  Maker.    Hemmotk,  Manchester :  AiUiMgt oa 

k  Co.,  Bedford  Row.  AprilS.  * 

Heap,  John,  Manchester,  Builder  and  Stone  Mason.    £faM- 

iRere(m,Todmorden:  Emmteti,  New  tnn.    April  12. 
Hodson,  Christopher,  Thomas  Hodson,  and  John  Wolfen- 

den,  Rochdale,  Lancaster,  Cotton  Spinners.   HatUMd  k 

Co.,  Manchester :  Jokmeom  k  Co,.  Temple.    April  22. 
Ireland,  Edward   Lawrence,  and  James  Creswlck  BIyth, 

Birmingham,  Factors.    MtktgUm  k  Co.,  Bedford  Row : 

miU.  Birmingham.    MarTtt. 
Jones,  John,  Shoreditch,  Middlesex,  Linen  Draper.  Atkum 

k  Co..  Cheapslde:  Qoldemid.  Off.  Ass.  MarcV29. 
Jackson,  John  Clews,  Burstem,  Stafford,  Earthenware  Manu- 
facturer.   Hardimg,  Burslem:    Swutk,  Chancery  Lane. 

Mar.  29. 
Kelly,  John,  Cambridge,  Draper  and  Grocer.    Groom,  Off. 

Ass.:  CA«t<er,SupleInn.    Mar.  22. 
Kinder,  Charles,   Little  James  Street,   Gray's  Inn  Lane, 

Coach  Maker.    Miu^/ield,  John  Street,  Bedford  Row : 

Comoa,  Off.  Ass.     Mar.^. 
Kent,  Wm.,  Burton-upon-Trent,  Cordwainer.    Dearir,  Bar- 

ton-upon-Trent :   BickmM  k  Co.,  Lincoln's  Inn  Fields. 

Aoril  6. 
Lee,  Wm.  Carter,  Hastings,  Sussex,  Grocer.     Htmt,  St.  Mil. 

dred's  Court,  Poultry.      Qrokam,  Off.  Ass       Mar^  29. 
Luck,  Thomas,  Lad  Lane,  Dealer  in  Lace  and  Importer  of 

French  Blonds.     Grsea,  Off.  Am.:  Llowd,  Cheapslde. 

April  I. 
Laidlay,  John,  and  George  Turner,  Felt  ham,  Middlesex, 

and  of  Cole  Street,  Trinity  Squue,  Newington,  Compo- 
sition Candle  Makers.    >ier«y.  Three  Crown  Square, 

Southwark  :  Camun,  Off.  Ass.    April  19. 
M'Creddie,  John,  Lower  Grove  Street,  Commercial  Road, 

Draper  and  Hawker.     CMffta,  Ely  Plaee :    IFUtmore, 

Off.  Ase,    March  22. 


M'Ltntock,  John,  Bamslcy,  York,  Linen  Mannfactenr. 
Jfofgieaees,  l^cda.    Mar.  2S. 

Morgan,  Sarah  Eliia,  late  of  Craven  Street,  Strand,  Middle, 
sex.  Boarding  and  Lodging-bouse  Keeper :  but  nov  of 
MonURu  Place,  Old  Kent  Road,  ""    *     - 


Errw.  CleriRs^  Ray. 
,  Gray's  Inn:  Ciaric, Off.  Asa.  April!. 
m,  &sex.  Butcher  and  Common  Car- 


rier. Laekimgton,  Off.  Ass.:  Incker,  Bank  Chamben, 
Lothbury.  ^ril5. 

Moyes,  William  Wyatt,  Plymouth,  Coal  Merchant.  Bev, 
Devonport :  Boroee,  Ely  Place,  Holborn.    April  ft. 

Matheson,  Thomas  Cunnington,  Mansell  Street,  Minorien 
and  Burr  Street,  East  bmithfleld.  Ship  Owner,  Master 
Mariner  and  Trader.  Peaaei,  Off.  Ass.:  Do^  North- 
umberland Street.  Strand.    April  12. 

Man  in,  Charles,  and  Benjamin  Ware,  Great  Tower  SueeC, 
Wholesale  Cheesemongen.  JUager,  Off.  Ass.:  AU, 
Copthall  Court,  ThrogmortonStieet.    April  11 

Mewmao,  George,  Lawrenee  Lane,  Lond<m,  Warebooacmaa 
and  Agent.  Jokmon  k  Co.,  Temple :  B4t$kam  k  Cs, 
Manchester.   April  22. 

Nicholson,  Kenton,  Leicester  Place,  Middlesex,  Wine  Mcr- 
chant.    Grooai,  Off.  Ass. :  PooU,  Clement's  lun.    Apr. 

Omh,' Charles,  Huddersfleld,  York,  Draper.    Gilaan,  Off. 

Ass. :  Reed,  Bread  Street,  Cheapside.    April  13. 
Pngh.  David,  Newport,  Monmouth,  Grocer  and  Shtwkeepo-. 

Stevem,  Gray^  fnn  Square  :  HcbetfieU,  BrisluU    April 

PowU,  Mary  Ann,  Leonard  Place,  Kensington,  Middlesex. 

Single  Woman,    Schoolmistress    and   Boarding-boase 

Keeper.   Greem,  Off.  Ass:    Gaaany,  St.  Gvorae*sHoi- 

pitaU    March  25. 
Patterson,  llioroas.   Lower  John  Street,  Golden  Square, 

Tailor.    Gibeou,  Off.  Ass.:  l/aMey,  Old  Jewry.    Mar.  tt. 
Perkins,  Frederick,  High  Street.  Newington,  Cheeset 

Cotlins,  Great  Knight  Rider  Street :    GrnUau  I 

April  19. 
Robinson,  William,  West  End,  Fewston,  York,  Flax  Snia. 

ner.      Few  k  Co.,   Henrietta  Street,    Covent  Garden. 

Jleminjfwaf  k  Co.,  Leeds.    Mar.  22. 
Rlckaby,  Charles,  Chalcroft  Terrace,  New  Cut,  Lambeth, 

Surrey,  Auctioneer,  Appraiser,  and  Furniture  Draler. 

AeicAer,  Off.  Am.:  Bowden,  Great  Suffolk  Street.  Sonth- 
wark.   April  12. 
Rowlatt,    Richard,  West  SmithSeld,  Victualler.     Mtoti, 

Off.  Ass.:   CUark,  Old  Broad  Street.    April  19. 
Sharp,  John,  North  Shields,  Northumberland,  Grocer  and 

Tallow  Chandler.      Bell  k    Co.,   Bow  Church  Yard: 

J}<itiiAri(fee  k  Co.,  South  Shields.    April  22. 
Smith,  William,  Circus,  America  Square,  Minoriee,  Mer- 
chant. iffsaf«r,()ff.Ass.:  Ptrm.Token  house  Yard.  Mar  .39. 
Smith,  William,  Liverpool,  Butcher.    MaUakt,  Liverpool: 

Ckeiter,  Staple  Inn.    Mar.  29. 
Staple,  Thomas  Francis,  High  Street,   Southwark,  Oilmsa. 

Abbott,  Off.  Ass. :   Brown  k  Co,,  London  Goinmercial 

Sale  Rooms,  Mincing  Lane.    April  5. 
Scully,  John,  Onn  Alley,  Bermondsey  Street,  Surrey*  (in 

partnership  with  Thomas  Wilr.  Soap  Maker)  and  of 

Dockhead,  In  the  said  County,  Oil  and  Colourman.    ^ 

safer,  Off.  Ass :   Mitckell  k  Co.,  New  London  Street, 

Fenchurh  Street.    March  22. 
Sutton,  Wro.,  Bilston.  Stefford,  Hat  Manufacturer.    PMfajc 

k  Co.,  Southampton  Street,  Bloomsbory.  PkUlipe.  Wol- 
verhampton.   March  2ft. 
Scholes,  John,  and  John  Wharton,  Manchester,  Joiners 

and  Builders.  Bfoir,  Manchester :  Jo4asiott  k  Co.,  Tem- 
ple.   Aprils. 
Smith,  Edwin,  Rochester,  Kent,  Linen  Ihaper.  Gnm,  0& 

Ass:  Ifonie,  Leadenhall Street.    April  12. 
Smart,  Robert,  Flax  Bourton,  Somerset,  Common  Bfitau, 

and  Merchant.    Conuk,  Bristol :  Poole  k  Co.,  Grsy^ 

Inn  Square.    April  19. 
Tarrant,   Mary,   Chrltenham,  Gloucester,  LodglngJioaae 

Keeper.  SeriiA,  Cheltenham :  Dfov,  Falcon  Conrt,  Fleet 

Street.    March  29. 
'Hiylor,  John,  Birmingham,  Victualler.    Biggp  Soofhampton 

Buildings,   Chancery  Lane:   HegwoeS,  fiirminglmm. 

April  1. 
Wood,  Enoch,  Tniwtall.  Staflbrd,  Builder  and  8tat*oner. 

mwd,  Burslem  :  WoUton,  Furnivai's  Inn.    March  22. 
Waterhouse,  Joseph,  Bolton-le- Moors,  Lancaster,  Timber 

Merchant,  Joiner  and  Builder.    Joknoom  k  Co.,  Temple. 

PendUknrpk  Co.,  BoltxM.    March  2ft. 
Weston.  Wm.,Bishop's  Waltham,  Southampton,  Auctioneer, 

Upholsterer  and  Cabinet  Maker.    ^rtften^grJHamble- 

don,  Hants :  Hoime  k  Co.,  New  Inn.    March  29. 
Worth,  Frederick  Henry,  Shrewsbury,  SalopJCoach  Builder. 

J}faeJk«loe*fc  Co., Teinpte:  IFisiSM, Shrewsbury.  AprilS. 
Williams,  John,  Strand,  Tailor.    Pmrker,  St.  rant's  Chnreh 

Yard  :  FFMlmore,  Off.  Ass.   April  12. 
Walker,  Charies,  Halkin  Wharf,  Lower  Belgrave  Place.  Pirn- 

lico,  Wharflnger,  Brick,  Lime,  and    Sand  Merchant. 

GrooM,  Off.  Ass :    Trod,  Crown  Court,  Thveadneedle 

Street,  and  Lower  Elisabeth  Street,  Belgrave  Square. 

Ward.  Wm.,  Warnford  Court,  London,  Merchant.  JBmgrr, 

Off.  Ass :    PoTther  k  Co,,  London  Street,  Fenchwcfa 

Street.    April  Ift. 
Wlnterton,  Wm.,  Borrowaab,  Ockbrook,  Derby,  Grocer  and 

Dealer.  Capee,  Raymond  Buildings,  Gray's  Inn:  Ftewker^ 

Waidwiek,  Derby.    April  16. 
Youdc,  Thomas,  Woolwich,  Kent,  Victualler.  Meroeg,  k  Co., 

Lincoln's  Inn  Fields :  JoAason,  Off.  Ass.    AprU  W. 
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ADMINISTRATION. 

1.  A  declaration  in  an  action  brou^lit  by  an 
administrator  to  an  intestate,  containing  a  pro- 
yeri  of  the  letters  of  ttdministration,  without 

alleging  by  whom,  or  upon  what  authority  they 
were  granted,  was  held  to  be  bad,  on  demurrer. 
Jftighes  V.  IFHUamt Page  31 

2.  An  assignment  by  an  administratrix  of  an 
intestate's  estate,  without  the  express  consent 
of  the  intestate's  children,  is  void  as  against 
Chem.    NifpktM  y,  Hopkins   .    .    .    .    .164 

AFFIDAVITS. 

1.  The  Chief  Justice's  clerk's  list  of  the  Com- 
missioners appointed  to  take  affidavits  in  Scot- 
land and  Ireland,  may  be  referred  to  as  evidence 
of  any  person's  holding  that  situation  or  not. 
It  is  not  necessary  for  a  defendant,  in  custody 
for  debt,  and  applying  for  his  discharge,  to 
state  his  place  ot  residence  in  an  affidavit.  A 
4lefendant  having  delayed  two  months  in  ma- 
king such  an  application,  that  delay  is  not  a 
waiver  of  his  right,  if  the  affidavit  has  not  been 
4aken  by  a  competent  authority.  Sharpe  v. 
Johtuon 117 

2.  The  words  "  before  the  Court,''  beinir  sub- 
atituted  for  the  words  '*  before  me,"  m  the 
jurat  to  an  affidavit,  is  no  objection.  Austen  v. 
Grange  .    .     .     .    : 3/3 

3.  The  affidavit  of  service  of  a  rule  must 
allude  to  the  **  rule  annexed,"  and  not  the 
*' rule  in  this  cause."     TtckleUv.  Bolion  117 

4.  A  writ  of  capias  having  been  issued  on  a 
regular  affidavit,  on  which  nothing  was  done, 
And  a  subsequent  writ  being  issued  on  a  fresh 
Affidavit  into  another  county,  but  by  the  same 
officer,  who  acted  for  both  counties,  which 
was  irregtilar,  the  second  writ  may  be  con- 
sidered as  issued  on  the  first  affidavit.  The 
Court  will  grant  greater  indulgences  to  prison- 
ers as  to  time,  in  making  objections,  tnan  to 
persons  at  large.    RaoA  v.  Johnson     .    .  470 

5.  An  affidavit  is  good,  notwithstanding  its 
having  been  sworn  before  the  attorney  in  the 
cause  as  commissioner,  unless  it  is  shewn  that 
he  was  the  attorney  in  the  cause  at  the  time. 
Beaumoni  v.  Dean        374 

roi*.  xf. 


6.  An  affidavit  of  debt  is  not  stale  until  it  is 
a  year  old.  Wheii  the  same  officer  acts  for 
two  counties,  process  may  be  issued  into  both 
counties  on  the  same  affidavit,  if  the  first  writ 
idsued  is  nut  acted  upon.  Ramsden  v.  Mnufr- 
ham Page  407 

7.  A  rule  having  been  obtained  on  an  affi* 
davit,  defective  in  form,  a  fretih  affidavit  can- 
not be  produced  on  shewing  cause,  although 
no  fresh  matter  is  contained  therein,  but  the 
rule  may  be  enlarged  to  re-swear  the  original, 
or  to  produce  a  fresh. affidavit.  Goodricke  v. 
Turleif       451 

8.  If  the  affidavit  on  which  a  motion  is  made 
is  wrongly  entitled,  the  Court  cannot  refer  to 
any  annexed  proceeding  to  ashi^t  the  affidavit. 
The  paymant  of  the  costs  of  an  application, 
where  a  rule  has  been  set  aside  on  a  pre- 
liminary objection,  is  discretionary  with  the 
Court.     Harris  v.  Mti thews        .     .     .     .166 

9.  The  affidavit  of  a  certificate  of  an  ac- 
knowledgment of  a  fine  by  a  married  woman 
may  be  sworn  before  a  British  consul,  as  well 
as  before  a  notary  public.  In  re  Trustees  of 
Barher 318 

10.  It  is  necessary  in  entitling  an  affidavit, 
to  describe  the  parties  as  plaintiff  and  defen- 
dant in  the  cause.     Harris  v.  Griffith  .     .    85 

11.  The  Christian  names  of  the  parties  in 
the  cause  must  be  fullv  set  out  in  the  affidavit 
on  which  a  rule  is  obtained  to  set  aside  the 
verdict.     Masters  v.  Carter        ....  269 

12.  An  affidavit  sworn  before  a  commis- 
sioner of  the  Court  of  Common  Pleas  in  Ire- 
land, cannot  be  received.     fFranken  v.  Froted, 

26 

13.  An  affidavit  on  a  rule  nisi  for  setting 
aside  a  writ  of  summons,  on  the  ground  of  the 
defendant's  residence  being  stated  to  be  in  a 
wrong  county,  must  distinctly  shew  the  fact, 
and  tliat  there  is  no  dispute  respecting  the 
boundaries  of  the  counties.    Lewis  v.  Newton, 

374 

14.  An  affidavit  produced  in  support  of  a 
rule  obtained  in  the  course  of  an  action  brought 
bjr  the  assignee  of  a  sherifiT,  must  be  entitled 
giving  a  niU  descrijUion  of  tlw  person  for 
whom  the  plaintiff  is  assignee.  Cnshbif  v. 
Smuth 601 

2M 


522 
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15.  Affidavits  to  be  produced  in  shewing 
cause  against  an  enlarged  rule,  must  be  filed 
seven  days  before  the  commencement  of  the 
term  in  which  cause  is  to  be  shewn.  Service- 
able, as  well  as  bailable  process,  is  included 
within  the  provisions  of  the  1 7th  section  of  the 
Uniformity  of  Process  Act,  referring  to  the 
issue  of  writs  in  the  name  of  an  attorney,  with- 
out bifl  privity.     Giijion  v.  Carr    .     Page  ;j89 

And  see  Bill  of  Exchange,  4,  5. 

AGREEMENT. 

1.  Circumstances  in  which  specific  per- 
forroance  of  an  agreement  is  decreed  agamst 
parties,  who  denied  all  knowledge  of  the  agree- 
ment being  made  on  their  behalf  by  their  part- 
ner. The  examination  of  this  partner,  after 
the  dissolution  of  the  partnership,  held  inad- 
missible to  prove  the  agreement.  fTheitt  v. 
Graham  212 

ARREST. 

1.  If  a  defendant  shall  be  arrested  fur  a  sum 
exceeding  20/.,  claimed  on  two  bills,  for  goods 
supplied,  and  medical  attendance,  the  first  of 
which  did  not  amount  to  20/.,  and  it  shall  ap- 
pear that  no  reasonable  grounds  existed  for 
adding  the  second  amount,  by  which  the  debt 
18  increased  to  more  than  20/.,  the  plaintiff  will 
be  deprived  of  his  costs.    Sutton  v.  Burgett 

451 

2.  On  an  application  for  the  d^endant's 
costs,  under  the  act  4.'{  Geo.  3,  c.  46,  it  is  for 
the  defendant  to  shew  that  no  reasonable  cause 
existed  for  his  arrest.  The  Court  will  not  go 
into  the  question  as  to  whether  the  finding  of 
the  jury  was  a  just  one.     Twiss  v.  Oiborne. 

12 

3.  In  a  capiat,  a  defendant  being  described 
of  the  gaol  in  which  he  is  in  custody,  is  suffi- 
cient. A  defendant  may  be  arrested  in  a  gaol, 
provided  he  is  there  fur  his  own  purposes  only. 
Lovitt  V.  Hill  356 

ARBITRATION. 

1.  Matters  in  a  cause  having  been  referred 
to  the  Master,  but  no  discretion  being  given 
to  him  with  regard  to  costs,  a  rule  to  confirm 
his  report  is  necessary.    Miitonv.  Hawiin/rx 

371 

2.  Tlie  Court  will  not  set  aside  an  award  of 
an  arbitrator,  on  the  ground  that  he  had  been 
mistaken  in  law  as  to  the  admissibility  of  evi- 
dence.   Armitrong  v.  Marshali      .     .     .  325 

3.  A  verdict  having  been  found,  subject  to 
a  reference,  and  the  award  not  having  been 
made  within  the  specified  time,  the  Court  will 
order  judgment  and  execution  to  issue  for  the 
full  amount  of  verdict,  if  the  defendant  shall 
refuse  to  consent  to  the  enlargement  of  the 
time,  if  the  arbitrator  has  accidentally  omitted 
to  enlarge  the  time  for  making  his  award  pur- 
suant to  his  power,     ff^ilkins  v.  Ttme  12 

4.  A  verdict  having  been  taken  for  a  plain- 
tifif,  and  the  cause  referred  to  arbitration,  but 
the  arbitrator   having  deferred    making    an 


award  beyond  the  specified  time,  withoat  en- 
larging  the  rule  for  reference;  and  having 
neglected  to  set  aside  or  reduce  the  amount  of 
the  original  verdict ;  the  Court  will  grant  a 
rule  nisi  to  set  aside  the  award.   Mweton  v. 

Burge Page  258 

5.  llie  arbitrator  is  the  proper  person  to 
judge  of  the  admissibility  of  evidence  before 
him,  and  his  decision  is  final,  it  is  doubtful 
whether  in  an  action  for  goods  sold  and  de- 
livered to  the  defendant's  wife,  her  adultery 
should  be  pleaded.    Symes  v.  Goo^eUow  310 

ATTACHMENT. 

1.  If  a  defendant  is  rendered  instead  of  bail 
being  justified,  it  is  sufficient  in  setting  aside 
proceedings  against  the  sheriflf;  but  a  Judge's 
order  having  been  obtained  for  time  to  justify 
bail,  and  the  defendant  having  been  rendered 
instead,  an  attachment  afterwards  obtained 
could  only  be  set  aside  on  payment  of  costs. 
Rew,  Sherijf  of  Middlesex  i  Spicerv,  Pearre. 

390 

2.  One  rule  only  is  necessary  to  make  a 
Judge's  order  a  Rule  of  Court,  and  for  an  at- 
tactrtnent  for  contempt  thereto.  For  iter  v. 
Kirkwall 471 

3.  The  terms  of  an  award  not  having  been 
strictly  complied  with,  the  Court  will  grant  a 
rule  for  an  attachment.    Shtrwin  v.  Chambers, 

273 

4.  The  Court  will  grant  a  rule  for  the  dis- 
charge of  a  prisoner,  in  custody  on  an  attach- 
ment for  disobedience  to  a  subpoena,  to  which 
he  had  neglected  to  shew  cause,  the  affidavits 
disclosing  grounds  of  excuse  for  not  shewing 
cause  at  the  proper  time.  Ford  r.  Leach   231 

5.  A  defendant  having  been  served  with  a 
rule  niti  for  an  attachment  on  the  day  before 
he  is  required  to  shew  cause,  the  Court  will 
allow  the  attachment  to  issue,  but  will  order 
it  to  remain  a  few  days  in  the  office,  until  the 
defendant  shall  have  received  notice  of  the  role 
havin?  Iieen  made  absolute.  Rex  x.  Giles,  373. 

6.  Where  a  demand  of  money  is  directed  by 
the  terms  of  a  rule,  to  be  made  by  the  princN 
pal  or  '*  agent,"  and  it  does  not  appear  that 
the  person  to  make  the  demand  is  a  country 
attorney,  the  demand  cannot  be  made  by  ano^ 
ther  person  than  the  principal,  without  the  an. 
thority  of  a  power  of  attorney.  Brottn  v. 
Jenhs 196 

7.  Under  certain  circumstances,  where  there 
is  reason  to  believe  that  the  copy,  rnle  and 
allocatur,  have  come  to  the  knowledge  of  the 
defendant,  an  attorney,  a  rule  niti  for  an  at- 
tachment will  be  granted,  although  strict  per- 
sonal service  has  not  been  effected.  Rex  f. 
Dfgnam 86 

ATTORNEY. 

1 .  The  amount  of  a  bill  of  costs  due  from  a 
client  to  hia  attorney,  may  be  recovered  by  the 
assignee  of»  the  attorney,  on  his  becoming 
bankrupt,  without  the  deliver}*  of  si^ed  bills, 
under  the  act  2  G.  2.  It  is  a  sufficient  com- 
pliance with  that  act,  \t  a  bill  of  costs  is  de*- 
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Kvered,  without  its  seUioff  forth  the  Court  in 
which  the  business  ia  done.    Ltester  v.  Lazarut. 

Page  482 

2.  The  Court  will  not  interfere  to  compel  an 
attorney  to  refund  a  sum  of  money  paid  to  him 
▼oluntarily  under  an  agreement,  alttiough  void 
for  champerty,  after  a  lapse  of  thirteen  years, 
and  no  reason  being  given  for  the  delay. 
£jr  parte  Yeatman        166 

3.  Where  it  appears  that  costs  have  been  de- 
manded, and  juct^ment  signed  for  them  with- 
out taxation,  the  Court  will  not,  at  the  instance 
of  the  person  from  whom  the  costs  are  claim- 
ed, require  the  opposite  attorney  who  claims 
the  costs  to  deliver  a  bill  for  them.  GHe*  v. 
M^atts 196 

4.  An  attorney  is  not  bound  to  attend  to  a 
letter  written  by  another  attorney,  intimating 
that  the  client  intended  to  change  his  attor- 
ney ;  but  a  Judg^e's  order  for  changing  attor- 
ney must  be  obtained,  and  therefore  he  is  en- 
titled to  his  costs  until  the  time  of  the  Judge's 
order  being  made.     Deate  v.  Latrrence      231 

6.  It  is  absolutely  necessary  for  the  usual 
notice  to  be  stuck  up  in  the  King's  Bench 
Office,  before  an  attorney  can  l)e  admitted. 
£a  parte  Morgan 86 

6.  A.^  being  seised  for  life  of  certain  estates, 
and  being  indebted  to  his  attorney,  was  joined 
by  ^.,  the  first  remainder-man,  in  suffering  a 
recovery  of  the  estates,  which  were  thereby 
conveyed  to  B,  in  fee,  and  he  sold  and  con- 
veyed them  to  the  attorney  for  somewhat  less 
than  the  value :  Held,  that  the  attorney  was 
trustee  of  the  estates  for  B.'s  heir  at  law,  and 
he  was  ordered  to  re-convey  the  estates.  BeUn- 
wff  v.  Sabine         Hd 

7.  The  Court  will  permit  an  articled  clerk 
to  be  admitted  under  particular  circumstances, 
whose  entries  have  not  been  regularly  made  in 
all  the  Judges'  books,  at  their  chambers.  E.t 
parte  fToolright 61 

8.  Attorneys  plaintiffs  have  the  privilege  of 
suing  in  the  uourts  at  Westminster  for  amounts 
less  than  40«.,  notwithstanding  the  Uniformity 
of  Process  Act,  unless  it  is  specially  enacted 
In  the  Court  of  Requests  Acts,  that  that  privi- 
lege is  taken  from  them.    Dyer  v.  Lfvy    323 

9.  An  action  being  brought  bv  an  attorney 
against  his  client  for  costs,  ana  the  defence 
being  an  allegation  of  negligence  on  the  part 
of  the  plaintiff,  the  defendant  will  be  entitled 
to  a  copy  of  a  case,  and  an  opinion  obtained 
thereon  at  his  instance,  or  he  will  be  entitled 
to  the  original  on  his  paying  the  costs  atten- 
dant on  the  opinion  being  obtained.  Evans  v. 
Dolegat 485 

10.  The  Court  has  no  power  to  interfere 
summarily,  to  compel  the  delivery  of  deeds, 
which  had  been  deposited  in  the  h'nnds  of  an 
attorney,  who  had  since  become  bankrupt,  by 
bis  assignees.    Ex  parte  Rap     ....  388 

11.  A  rule  having  been  referred  to  the  .Mas- 
ter for  him  to  determine  the  amount  due"  from 
an  attorney  to  his  client,  and  a  sum  fixed,  a 
rule  for  an  attachment,  for  dtschedience  to  the 
allocatur,  will  be  niti  in  the  first  instance. 
Ryan  v.  FurntU       366 

And  see  CooKOvrr.    Corporation. 


BAIL. 

1.  A  defendant  having  deposited  monej  in 
lieu  of  bail,  which  was  afterwards  paid  mto 
Court,  the  Court  will  allow  a  portion  of  the 
sum  to  be  pleaded  as  paid  into  Court  in 
satisfaction  of  the  plainti&^s  demand.  Ball  v. 
Stafford Page  118 

2.  A  defendant  having  put  in  bail,  and 
given  notice  of  justification,  is  nevertheless 
entitled  to  pay  money  intu  Court  in  lieu  of 
bail,  with  20/.  for  costs,  at  any  period  before 
the  period  for  excepting  to  the  bail  has  ex- 
pired, or  before  the  tiail  are  perfected.  Any 
costs  incurred  by  the  plaintiff  m  inquiring  into 
the  bail,  and  in  preparing  notice  of  exception, 
are  properly  costs  in  the  cause,  under  such 
circumstances.     Sutnftirth  v.  M  Cann      .  471 

3.  An  objection  to  bail,  in  consequence  of 
the  costs  of  a  former  attempt  at  justification 
not  hanng  been  paid,  must  be  made  before  the 
swearing  of  the  bail.    Knight* f  Bail   .     .165 

4.  The  Court  will  not  order  the  payment  of 
money,  deposited  in  the  Court  hy  the  defen* 
dant  in  lieu  of  bml,  to  the  plaintiff,  the  de- 
fendant having  neglected  to  put  in  bail  above, 
unless  very  particular  inquines  are  made  for 
him.     Evam  v.  Baker 62 

5.  Where  a  defendant  seeks  to  take  out  of 
Court  money,  deposited  in  lieu  of  bail  and 
costs,  in  consequence  of' the  plaintiff  having 
been  nvnpruued;  the  rule  for  that  purpose 
is  in  the  first  instance  only  to  shew  cause. 
Gram  V.  ^illit 196 

6.  A  defendant  having  adopted  the  New 
Rules  of  Trinity  Term,  I  Will.  4,  s.  3,  in 
giving  notice  of  bail,  he  must  also  use  the 
form  of  affidavit  therein  given  to  justify,  and 
an  affidavit  according  to  the  old  form  is 
therefore  insufficient.    Penton^s  Bail .     .  403 

7.  Bail  having  justified,  and  no  exception 
taken  by  the  plaintiff,  the  defendant  cannot 
afterwards  be  called  upon  to  put  in  fresh  bail, 
if  his  former  sureties  are  aiscovered  to  he 
insolvent.    Lazarus  v.  Levaujp   ....  358 

8.  It  is  no  objection  to  an  affidavit  of 
sufficiency  bv  a  bail  that  he  describes  himself 
generally  ot  *•  Ely,  in  the  County  of  Cam- 
bridge." Nor  thai  he  does  not  strictly  comply 
with  the  Rule  of  Court  in  point  of  form,  if 
the  affidavit  does  comply  m  point  of  sub. 
sance.    Hunt^s  Bail 45 

BANKRUPTCY. 

1.  A  verdict  having  been  returned  against  a 
defendant,  and  the  amount  of  damages  paid 
in  the  month  of  May,  but  a  fiat  of  bankruptcy 
issuing  in  June,  the  plaintiff  should  prove  the 
amount  of  his  claim  for  costs  immediately, 
and  the  Court  will  grant  a  rule  to  set  aside  an 
attachment  afterwards  obtained  for  nonpay- 
ment of  those  costs.    Bishop  v.  Lee    .     .  306 

2.  A  plea,  denying  the  bankruptcy  of  a  sup- 
posed bankrupt  in  an  action  brooght  by  the 
assignees,  together  with  a  plea  of  mutual 
credit  and  payment  of  money  mto  Court,  will 
be  allowed  to  l>e  pleaded  if  the  bankruptcy  be 
doubtful.  The  rule  to  b^  absolute  in  the  first 
inBtance.    Atkinsony.Duckham     ...  133 
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BEQUEST. 

A  testator  bequeathed  the  residue  of  -  his 
persona)  estate  to  his  wife  for  lif*,  and  after 
ner  death  he  directed  the  fund  to  be  divided 
into  six  equal  shares,  and  four  shares  thereof 
to  be  |(iveu : — one  to  each  of  his  four  neices  by 
name,  and  to  the  heirs  of  her  body  in  the 
female  line  in  perpetuity;  and  in  the  event  of 
her  dyiug  unmarried,  and  without  lawful 
issue,  then  over :  Held,  that  this  was  an  exe- 
cutory bequest,  and  that  the  fpft  to  a  neice 
who  died  unmarried  went  over.  K^arren  v 
Culley Page  44 

BILL  OF  EXCHANGE. 

1.  In  an  action  of  assumpsit  on  a  bill  of 
exchange,  of  which  the  defendant  was  drawer 
and  Indorser,  the  bill  had  passed  through 
several  hands  before  it  reached  the  plaintiff. 
The  defendant  pleaded,  that  he  had  given  the 
bill  to  be  discounted  to  a  person  who  had  paid 
it  away  witliout  discounting  it.  There  was  no 
averment,  however,  of  no  consideration.  The 
plaintiff  replied  generally,  that  the  plea  was 
untrue,  and  the  defendant  demurred  to  the 
replication.  On  argument  being  heard,  the 
Court  held,  that  the  plea  was  bad  for  want  of 
the  averment  alluded  to,  but  said  the  replica- 
tion could  be  supported.  Noeiv.  Rich    • .  135 

2.  In  an  action  of  assumpsit  on  a  bill  of 
exchange  by  an  indorsee  against  the  acceptor, 
the  defendant  pleaded  that  he  had  given  a  bill 
to  the  persons  by  whom  the  first  bill  was  in- 
dorsed to  the  plamtiff,  which  was  paid  in  full 
satisfaction  ot  all  damages  sustained  by  the 
plaintiff  by  reason  of  the  nonpayment  of  the 
tir^t  bill.  It  was  not  stated,  however,  that  the 
second  bill  was  negotiable.  On  demurrer,  the 
plea  held  sufficient.     Letei*  v.  Lyeier     .  483 

3.  A  defendant  indorsee,  after  huving  ad- 
mitted the  indorsement  of  a  bill  of  exchange  to 
the  plaintiff  by  the  drawer,  by  negotiating  it 
himself,  will  not  be  suffered  to  pkad  a  denial 
of  that  indorsement.  GUmores,  Htigne    .  116 

4.  In  an  action  broa<!ht  by  the  indorsee 
against  the  drawer  of  a  bill  of  exchange,  the 
affidavit  of  debt  need  not  state  the  default  of 
the  acceptor,  or  that  notioe  hud  been  given  to 
the  drawer.  An  affidavit  under  similar  eir- 
cumstances  need  not  state  the  date  of  the  bill, 
if  it  be  still  unpaid.  If  a  writ  of  (npim  be 
regularly  directed  to  the  sheriffs,  the  subse- 
quent introduction  of  the  word  "  sheriff"  will 
not  render  it  invalid.    Irving  v.  Heaton    .  308 

5.  In  the  affidavit  of  debt  in  an  action 
against  the  drawer  by  the  indorsee  of  a  bill  of 
exchange,  it  is  not  necessary  to  aver  present- 
ment and  notice,  if  the  acceptor's  default  is 
proved.   IVithnm  v.  Gamperlz      ....  4.99 

6.  A  defendant  to  a  declaration  on  a  bill  of 
exchange  pleaded  a  special  plea,  in  which  lie 
alleged  fraud  on  the  part  of  the  drawer  and 
the  subsequent  indorsees,  and  that  the  plaintiff 
was  not  a  iondfide  holder  fur  consideration. 
The  replication  merely  alleged,  that  the  plain- 
tiff was  a  bond  fide  hohier;  and  on  the  trial 
one  o|  the  indorsees  wai  ctlledy  who  state 


that  the  pliantiff  discounted  th«  bill  st  the 
instance  of  another  indorsee.  The  learned 
Judge  left  the  case  to  the  jury  on  the  credi- 
bility of  the  witness,  and  pointed  out  that  the 
facts  stHted  in  the  plea  were  admitted  by  the 
replication ;  and  a  verdict  for  the  defendant  was 
returned.  A  rule  was  obtained  for  a  new  trial, 
but  a  difference  of  oinnion  exbting  among 
the  Judges,  it  fell  to  the  ground.  Noel  v. 
Boyd Page  500 

CERTIORARI. 

1.  The  circumstance  of  a  defendant  in  an 
indictment  for  an  assault  being  a  member 
of  the  bench  of  magistrates. before  which  the 
case  will  be  tried,  is  not  sufficient  ground  for 
the  removal  of  the  indictment  into  this  court 
by  certiorari.    Rex  v.  FeUows        .    .    .  306 

2.  An  action  having  been  brought  in  the 
Lord  Mayor's  Court  by  attachment  against 
the  goods  of  the  defendant,  but  having  been 
removed  by  certiorm,  the  Court  is  doubtful 
whether  he  can  pay  money  into  Court  in  lieu 
of  special  bail.    Morgan  v.  Pedlar     .    .  309 

3.  A  conviction  for  pursuing  game  in  en- 
closed grounds  during  the  day  time,  under  the 
1  &  2  W.  4,  c.  32,  s.  30,  cannot  be  removed 
by  certiorari,  nor  has  the  5  &  6  W.  4,  c.  20,  a. 
21,  any  effect  on  this.    Re*  v.  Heeter     .  356 

chArity. 

The  rule  for  the  construction  of  convey- 
ances on  trust,  for  founding  or  endowing  a 
charity,  is  the  intention  of  the  founder ;  and 
that  intention  is  a  matter  of  fact  to  be  ascer- 
tained by  evidence,  if  it  is  not  expressed  in  the 
trust  deeds.    Attorney  General  v.  Shore. 

353. 3i9 

CLERGYMAN. 

Some  charges  having  been  found  proved 
which  are  made  atrainst  a  clergyman,  but 
some  of  which  it  is  alleged  are  at  the  common 
law,  not  at  the  ecclesiastical  'law.  a  rule  to 
shew  cause  why  a  prohiiiicion  should  not  issue 
will  be  granted.    Es  parte  Manh      .    .  260 

COGNOVIT. 

The  declaration  required  hj  the  Rule  of 
Court,  of  an  attorney,  tliat  he  is  the  attorney 
of  the  defendant,  in  making  a  cognovit,  need 
not  be  given  in  writing  on  the  cognovit.  Ro^ 
Oineon  v.  Brooktbank        407 

CORPORATION. 

An  attorney,  having  brought  an  action  a- 
gainst  a  corporation  for  business  done,  has  no 
right  to.  inspect  the  corporate  books  for  the 
purpose  of  proving  his  claim,  although  he  shall 
be  a  burgess.  Stevens  v.  Mayor  of  Berwick* 
upon-Tweed        100 

COSTS. 
1.  A  defendant  cannot  object  to  an  issue 
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beinf  tried  before  the  sheriff,  on  the  around 
that  he  will  endeavour  to  avail  bitDBelfof  the 
Qloucester  Court  of  Requests  Act,  because 
the  question  of  depriving  the  plaintiff  of  costs 
may  be  considered  by  the  Superior  Court  after 
the  trial  of  the  cause.  Cromi  v.  Harris  Pa^  436 

2.  An  action  of  debt  havinf^  been  settled, 
but  a  summons  afterwards  taken  out  by  the  de- 
fendant to  set  aside  the  proceedings  on  the 
ground  of  irregularity,  which  was  dismisset), 
the  Court  will  grant  a  rule  to  shew  cause  why 
the  costs  of  attending  to  set  aside  the  sum- 
mons should  not  be  paid.  Tharncroft  v.  DW- 
lis 2rtl 

3.  Proof  having  been  given  that  a  plaintiff 
had  absconded  to  avoid  a  charge  of  bigamy, 
the  Court  granted  a  rule,  calling  upon  him  to 
give  security  for  costs.    Rogers  v.  Banger. 

485 

4.  A  plaintiff  will  not  be  compelled  to  isive 
security  for  costs  already  incurred,  nor  will 
the  Con^  order  security  for  costs  which  may 
be  incurred,  to  be  given,  when  a  rule  nisi  for 
a  new  trial  of  the  cause  has  been  granted,  but 
not  disposed  of.    Osenden  v.  Crttpper     .  3d8 

5.  A  claimant  for  goods  seized  under  a/f. 
fit,  having  refused  to  submit  to  a  decision  of  a 
Judge  at  chambers,  which  was  unauthorized 
by  the  act  1  &  2  W.  4.  c  68.  s.  6,  will  not  be 
called  upon  to  pay  the  costs  incurred  by  the 
sheriff  in  keeping  possession.  Clark  v.  Chet- 
leWif      .    .    .    ! 404 

6.  The  Court  will  not  order  a  defendant  to 
give  security  for  costs,  on  the  ground  that  he 
is  on  the  continent,  unless  it  shall  appear  that 
he  is  permanently  resident  abroad,  rrodshnm 
Y.  Myers       134 

7.  The  sections  of  the  Southwark  Court  of 
Requests  Acts,  depriving  a  plaintiff  of  costs 
who  has  recovered  less  than  40«.,  are  repealed 
by  4  G.  4.  c.  123.  The  43  Eliz.  c.  6,  s.  2, 
empowers  the  judges  only  before  whom  the 
cause  is  tried  to  certify,  to  deprive  the  plain- 
tiff of  costs ;  and  in  a  writ  of  enquiry,  whether 
l>efore  a  judge  or  sheriff,  the  certificate  cannot 
be  granted.     Grant  v.  Ramsey        .    .    .  307 

8.  The  rule  of  Court  of  175>6,  with  regard  to 
the  payment  of  costs  on  the  discharge  of 
rules,  moved  with  costs,  applies  to  cases  of  irre- 
gularity only.  In  all  other  cases,  even  though 
moved  with  costs,  if  the  rules  are  discharged 
generally,  without  the  costs  being  mentioned, 
no  costs  will  be  allowed.  Drinker  v.  Pascoe  389 

And  see  Appidatit,  8;  Exbcotobs^  3. 


DEBTOR. 


2.  On  an  application  for  the  discharge  of  a 

Erisoner  under  the  Small  Debtors'  Act,  notice 
aving  been  given  of  the  intention  to  apply  on 
the  last  day  of  the  preceedingterm,  the  Court 
will    not  grant  the  rule.     Jameson  v.  West 

Page  214 

3.  A  defendant  being  in  custody  of  any 
other  officer  than  the  warden  of  the  Fleet,  a 
copy  of  causes,  certified  by  his  gaoler  or  veri- 
fied by  affidavit,  mu^t  be  produced  on  applica- 
tion for  his  discharge  under  the  Small  Debt- 
ors'Act.    Short  V.  fFitlams      ....  3/4 

4.  A  defendant  may  be  discharged  out  of 
custody  under  the  Small  Debtors'  Act,  even 
thouj^h  his  debt  amounts  to  twenty  pounds 
precisely,  after  haring  suffered  the  fuU  term 
of  imprisonment.     Thompson  v.  King     .  356 

5.  If  a  defendant,  who  has  remained  in  ex- 
ecution twelve  successive  calendar  months  for 
a  debt  not  exceeding  20/.,  wishes  to  obtain 
his  discharge,  he  must  serve  notice  of  the  ap- 
plication on  the  plaintiff,  and  not  on  his  attor- 
ney.    Gibhs  V.  Urant        45 

6.  It  is  necessary  to  serve  a  notice  of  an  in- 
tention to  apply  for  leave  to  bring  up  a  pri- 
soner under  the  Lords'  Act,  at  the  usual 
place  of  abode  of  the  creditors,  and  to  give 
reasonable  proof  of  the  notice  having  reached 
their  hands.     LtUy  v.  Gompertz      ...    46 

7.  A  defendant's  having  been  out  on  day 
rules  will  not  prevent  his  discharge  under  the 
Small  Debtors'  Act.    Boagkey  v.  Webb     182 

8.  Service  of  notices,  under  the  Small 
Debtors*  Act,  on  the  creditor  is  not  sufficient, 
unless  it  is  left  with  some  person  necessarily 
in  communication  and  connection  with  the 
creditor  himself.     George  v.  Fry    ...    46 

9.  Notice  of  an  intended  application  for 
the  discharge  of  a  prisoner  under  the  Small 
Debtors'  Act,  must  be  served  personally  on  the 
plaintiff,  and  not  on  the  attorney.  Gordon  v*. 
'/Viflp        356 

DECLARATION. 

A  declaration  bein^  filed,  and  a  notice  of 
that  fact  being  served  in  the  country^  150  miles 
off,  on  the  same  day,  is  regular.  It  is  necessary^ 
under  such  circumstances,  to  shew  that  the 
declaration  was  absolutely  filed  before  the  ser- 
vice of  the  notice.  A  rule  having  been  obtain- 
ed to  set  aside  an  interlocutory  judgment 
because  signed  too  early,  notice  ot  declaration 
not  being  served  until  the  5th  of  the  month, 
and  judgment  being  signed  on  the  13th,  waa 
held  to  be  answered  by  an  affidavit  shewing 
that  the  notice  was  served  on  the  4th.  Rooke 
V.  Shericood         45^ 


1.  Although  the  sum  for  which  a  defendant 
has  remained  twelve  months  in  execution,  ex- 
ceeds 20/.  by  the  one  shilling  damages  in  an 
action  of  debt,  he  is  entitlea  to  bis  discharge 
nnder  the  48  G.  3,  c.  123,  s.  1^  the  excess  be- 
yond that  sum  only  constituting  costs  accord- 
ing to  the  practice  of  the  Court,  and  costs  be^ 
ing  excluded  by  the  language  of  the  statute 


DEMURRER. 

A  party  cannot  file  a  bill  of  discovery  in  aid 
of  a  defence  to  an  action  at  law,  unless  his 
name  appears  on  the  record  in  the  action,  or 
his  interests  may.be  affected  by. the  .judgment 
In  it,  as  in  case  of  partnership  in  business  with 
from  forming  a  ground  of  further  detention.!  those  who  are  parties  to  the  action.  Dartkeg 
Fogarty  v.  Smith 274  |  s.Lee 469 
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EJECTMENT. 


1 .  In  an  affidavit  in  support  of  an  applica- 
tionforjudgment  aj^ainsl  the  casual  ejector, 
the  "  tenant  in  possession"  must  be  sworn  to 
have  been  served,  and  not  the  "occupier." 
Doe  dem.  Jackson  v.  Hoe     .    .     .    Page  405 

2.  If  the  delendant  shall  have  refused  to 
open  the  door  to  receive  the  notice  of  declara- 
tion, the  contents  of  whiih  were  explained  to 
her,  subsequent  service  of  the  notice  on  her 
Ron  on  the  premises,  will  be  sufficient  to  entitle 
the  plaintiff  to  a  rule  to  shew  cause.  Doe 
dcin.  Grieves  v.  Roe  213 

3.  A  declaration  in  ejectment  having  been 
dated  Aug.  1, 1836,  but  entitled  6  Will.  4.,  was 
held  to  be  sufficient,  and  a  rule  for  judgment 
against  the  casual  ejector  issued  thereon.  Doe 
dem.  Smithers  v.  Roe 486 

4.  In  ejectment,  a  service  of  the  notice  of 
declaration  on  the  defendant's  son  on  the  pre- 
mises, if  it  shall  appear  tbat  it  aftenvards  came 
to  the  defendant's  possession,  will  be  good. 
Doe  v,Roe 213 

6.  Service  of  notice  of  declaration  on  the 
supposed  servant  of  the  defendant,  on  the  pre- 
mises, and  the  proof  of  copies  having  been 
affixed  to  the  outer  door,  the  defendant  being 
unable  to  be  found,  will  entitle  the  plaintiff  to 
a  rule  to  shew  cause.    Doe  dem.  Smith  v.  Roe 

229 

6.  In  ejectment,  service  having  been  effected 
CD  an  agent  to  the  tenant  in  possession  on  the 
premises,  is  sufficient  to  obtain  a  rule  nisi 
against  the  casual  ejector.  Doe  dem.  Treat  v. 
Roe       }^ 

7.  In  ejectment,  a  service  of  the  declaration, 
by  affixing  the  same  to  the  door  of  the  house, 
no  person  being  therein,  is  insufficient  for 
judgment  against  the  casual  Rector.  Doe  v. 
Roe       :•'•/•••.   ^ 

8.  If  it  shall  appear  that  the  defendant  is  on 
the  premises  at  the  time  of  the  service  of  the 
notice  of  declaration,  and  he  shall  aftenvards 
admit  having  received  it,  the  Court  will  grant 
a  rule  to  shew  cause.  Doe  dem.  Kempsey  v.  Roe 

229 

9.  In  ejectment,  where  there  was  only  one 
count  in  the  declaration,  and  one  demise,  but 
cluming  several  messuages,  and  a  verdict  being 
found  for  the  plaintiff  as  to  some  of  them  only, 
the  defendant  will  be  entitled  to  his  costs  on 
those  for  which  a  verdict  has  been  returned  in 
his  favour.    Doe  dem.  Erringron  v.  Errington 

3/2 

10.  It  is  not  enough  to  shew  that  a  tenant 
in  possession,  in  an  action  of  ejectment,  holds 
under  a  tenant  in  common,  to  entitle  him  to 
enter  into  the  consent  rule,  without  confessing 
ouster.    Doe  dem.  ff'ells  v.  Roe      406 

11.  If  the  tenant  in  possession  admits  that 
he  18  acquainted  with  the  intent  and  import  of 
the  notice  of  declaration,  it  will  not  be  neces- 
sary  to  give  the  usual  explanation,  and  the 
Court  will  grant  the  rule.  Doe  dem.  ff^icks  v. 
Roe       ;261 

12.  On  service  of  dedaralion  in  an  action  of 
ejectment,  the  proceeding  should  be  explain^ 
ed  to  the  tenant  in  possession,  notwithstanding 


hb  being  a  sheriff's  officer,  and  likely  to  be 
acquainted  with  the  meaning  of  the  process. 
Z><^dem.  Doirnes  v.  Roe      Page  260 

13.  ft  is  a  suffii:ieut  affidavit  in  proceeding 
in  ejectment  on  a  vacant  possession,  if  it  be 
sworn  that,  according  to  the  best  of  the  kmow^ 
ledge  and  Of  tie/  of  one  of  the  deponenta,  the 
premises  were  uninhabited ;  and  by  another 
deponent,  that  he  occupied  a  house  adjoining, 
looking  into  the  back  part  of  the  preniises; 
that  they  had  been  for  some  time  wholly  locked 
up,  and,  to  the  best  of  his  belief,  were  unin* 
habited.    Doe  dem.  fFinter  ▼.  Roe 61 

14.  Where  a  declaration  in  ejectment  is 
served  at  the  house  of  the  tenant  in  possession, 
and  it  is  sworn  that  he  was  in  the  house  at  the 
time,  unless  affidavits  %vhich  are  produced  to 
set  aside  judgment  signed,  shew  that  the  tenant 
was  not  in  the  house,  and  that  he  did  not  re- 
ceive the  declaration  until  the  first  day  of  term, 
the  Court  will  not  interfere.  Doe  dem.  Pro- 
therue  v.  Rue      499 

And  see  Judgment,  6. 

EXECUTORS. 

1.  Unless  proper  precautions  are  taken  by 
executors  p4ainliffs  before  they  commence  any 
actions,  they  will  not  be  exempted  from  pay. 
ment  of  costs.  Eugler  v.  TwisJen  .    .     .  268 

2.  An  executor  named  by  the  tesUtor,  hav. 
ing  been  found  to  he  in  embarrassed  circum- 
stances, or  having  been  heard  tu  say  he  would 
apply  the  testator's  estate  to  his  own  uses, 
may  be  restrained  by  the  Court  from  d£aling 
witn  the  estates,  on  the  application  of  a  credi- 
tor, and  a  receiver  may  be  appointed.  Oltifield 
y,Cof»heU H 

3.  The  plaintiffs  hanng  brought  an  action 
for  the  amount  of  a  promissory  note,  as  execu- 
tors to  a  testator ;  but  discontinuing  the  suit 
on  an  affidavit  of  the  defendant,  that  no  con- 
sideration had  been  given  for  the  note,  will  be 
held  responsible  for  the  costs  if  there  shall  be 
reason  to  suppose  they  were  previously  ac- 
quainted with  the  fact.  The  action  being 
commenced  before  the  act  3  and  4  W.  4,  c.  42, 
came  into  operation,  but  the  writ  and  declara- 
tion being  amended  after  that  act  shall  have 
taken  effect,  the  plaintiffs  will  be  held  liable  to 
all  costs  incurred  after  the  amendment.  The 
Court  has  power  to  review  a  Judge's  order, 
granting  a  continuance  without  costs.  Lak'm 
v.  Massie 1 19 

4.  An  executor,  who  exercises  a  proper  dis- 
cretion in  carrying  into  effect  the  intentions  of 
his.  testator,  will  not  be  held  responsible  for 
losses  that  may  accrue  to  the  estate.  Barton 
Y,  Buxton .164 

6.  One  of  two  executors  proved  a  will  and 
died}  a  suit  was  instituted  in  the  Ecclesiastical 
Court  to  recal  the  probate,  and  a  caveat  was 
entered  against  granting  probate  to  the  other 
executor,  against  whom  there  was  no  imputa- 
tion of  misconduct,  or  that  the  estate  was  in 
danger.  Held,  that  the  Court  of  Chancery 
may  appoint  a  receiver  during  the  litiga- 
tion in  the  Ecclesiastical  Court,  f^-atkuu  r. 
Brent ^ 
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FOOTWAY. 

The  Court  will  ^(rant  a  rule  to  set  aside  an 
order  of  the  Justices  of  a  County,  made  for 
diverting  and  stopping  up  a  footway,  the  new 
path  not  being  completed.  Hea  ▼.  Juttices  of 
Mtddlesea Page  307 

GIFT. 

Bonds  assigned  absolutely,  and  without  con- 
sideration by  the  obligee,  who  was  not  then 
apprehensive  that  she  was  \n  extremii,  though 
she  died  soon  afterwards,  held  not  to  consti- 
tute a  dunntio  mnrtU  caum,  nor  a  gift  inter 
v'tvna,  as  against  the  obligee's  executor. 
Edwards  v.  Jonet 271 


HUSBAND  AND  WIFE. 

1.  An  action  having  been  brought  by  a  wife 
in  the  name  of  herself  and  husband,  without 
the  knowledge  of  the  latter,  he  will  be  entitled 
to  stay  proceedings  until  he  shall  receive  an 
indemnity  for  costs.    Harrison  v.  Almond  165 

2.  A  husband  is  not  liable  for  money  bor- 
rowed by  bis  wife,  unless  he  acquiesces  in 
the  loan.    Danby  v.  Miles 84 

ILLEGITLMATE  CHIJiD. 

The  mother  of  an  illegitimate  child  cannot 
appoint  a  testamentary  guardian  to  the  ehild, 
under  12  G.  2,  c.  4,  s.  8 ;  but  having  appointed 
a  guardian  under  a  will,  he  cannot  legally 
claim  possession  of  the  child  from  the  custody 
of  those  in  whose  care  it  was  during  the  life- 
time of  the  mother.    E»  parte  Glover     .    85 

INROLMENT  OF  DECREE. 

The  Court  will  not  order  the  inrolment  of  a 
decree  to  be  vacated,  merely  on  the  ground 
that  instructions  were  previously  given,  by 
mistake,  to  a  wrong  officer  to  enter  a  ctweat 
against  the  inrolment,  there  being  no  charge 
of  extraordinary  dispatch,  surprise,  fraud,  or 
other  irregularity  against  the  party  inroling  it. 
ff'ardle  v.  Carter 469 

INSOLVENT. 

1.  A  defendant  will  be  discharged  from 
liability  to  arrest,  for  any  arrears  due  on  an 
annuity,  if  he  shall  have  obtained  his  discharge 
under  the  Insolvent  Act,  and  shall  have  set 
forth  the  sum  paid  as  the  purchase  money  of 
the  annuity,  as  well  as  the  amount  of  the 
annuity  itself,  if  it  shall  appear  that  there  was 
no  intention  to  mislead.  Jertfis  v.  Jones  .  4J5 

2.  The  Court  will  not  permit  a  defendant  to 
be  held  to  bail  on  a  bill  of  exchange,  given  in 
consideration  of  a  debt  mentioned  in  his 
Insolvent's  schedule,  after  his  discharge,  if 
the  same  shall  have  been  accepted  as  a  con- 
sideration for  withdrawing  an  opposition  to  his 
discharge.     Gould  v,  fFilliams    ....    28 


INTERPLEADER  ACT. 


.  A  claimant  not  having  appeared  to  sup« 
X  his  claim  under  a  Sheriff's  rule  under  the 


1 

fort ^  «««w.  .„^ 
nterpleader  Act,  which  did  not  pray  cosU,  the 
Court  will  not  order  the  payment  of  costs  by 
him,  but  will  grant  a  rule  conditional  on  his 
not  appearing  within  a  certain  time.  Shuttle^ 
worth  y.  Clnrk Page  373 

2.  The  rule  for  paying  a  sum  of  money  into 
the  hands  of  the  execution  creditor,  which  is 
the  produce  of  an  action,  and  which  has  been 
paia  into  Court  by  the  Sheriff  under  the  Inter- 

E leader  Act,  the  claimant  having  abandoned 
is  claim,  is  nisi  in  the  first  instance.    Stanley 
y.  Perry \  230 

3.  On  an  application  for  a  sheriflPs  rule,  un^ 
der  the  Interpleader  Act,  it  is  not  necessary 
to  deny  collusion.    Bond  v.  fFoodhall     .  374 

4.  A  rule  nisi  having  been  obtained  under 
the  Interpleader  Act,  and  the  defendant  after- 
wards becoming  a  bankrupt,  his  assignees  will 
be  admitted  as  parties  to  the  rule.  Kirk  ▼. 
Clark 436 

5.  Where  the  sheriffhas  obtained  relief  under 
the  Interpleader  Act  in  consequence  of  a  claim* 
ant  having  laid  claim  to  certain  property  seized 
by  him  under  a  writ  of  execution,  and  although 
an  issue  has  been  directed  between  the  claim- 
ant  and  the  execution  creditor,  the  former 
does  not  proceed  to  trial  in  due  time,  and  aa 
application  is  afterwards  made  on  the  part  of 
the  execution  creditor  for  the  proceeds  of  the 
sale  of  the  execution,  together  with  all  costs 
to  be  paid  to  him,  the  rule  for  that  purpose  is 
nisi  in  the  first  instance.    Stanley  v.  Perry. 

325 

6.  Where  it  appears  on  the  discussion  of  a 
rule  obtained  by  the  sheriff  under  the  provi- 
sions of  the  sixth  section  of  the  I  &  2  W.  4.  c. 
58,  (the  Interpleader  Act),  that  the  under- 
sheriff  is  the  plaintiff  in  the  action  in  which  the 
writ  of  execution  has  been  issued  and  executed* 
the  Court  will  not  mterfere  to  relieve  the  she- 
riff under  the  act,  although  the  sheriff  himself 
swears  in  the  usual  way,  that  he  does  not  col- 
lude with  either  the  execution  creditor,  or  the 
claimant  whom  he  seeks  to  bring  before  the 
Court,  for  the  adjustment  of  their  respective 
claims  on  the  property  seized.    Ostler  v,  Bvwer 

273 
JUDGMENT. 

1.  The  plaintiff  furnishes  an  excuse  suffi- 
cient to  discharge  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  by  shewing  that  his  son 
must  have  been  brought  up  in  custody  to  give 
evidence  for  the  defendant.  The  costs  of  the 
day,  in  such  a  case,  will  be  allowed  as  a  matter 
of  course.     Hawkes  v.  Holtnes 61 

2.  On  a  motion  for  leave  to  enter  up  judg- 
ment on  an  old  warrant  of  attorney,  the  attest- 
ing witness  being  ill  in  bed  near  town,  his 
affidavit  must  be  obtained,  and  the  rule  cannot 
otherwise  be  granted.     Owen  v.  Holies  . .  260 

3.  In  order  to  obtain  the  costs  of  the  day 
upon  a  rule  for  judgment  as  m  case  of  a  non- 
suit being  discharged  on  a  peremptory  under^ 
taking,  it  must  be  shewn  that  some  cosU  were 
iDcurred.    RayrSharpe    ,..; ^ 
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Digeiied  Index  to  ike  Ca$ez  Reported, 


4.  On  an  application  for  leave  to  enter  up 
j  ud^ent  on  an  old  warrant  of  attorn^,  proof  of 
the  defendant's  having  been  seen  alive  within 
twelve  days,  is  sufficient  to  entitle  the  plaintiff 
to  the  rule.     Phillipt  v.  fFairrs   .    Page  213 

5.  The  notice  of  declaration  not  being  per- 
sonally served  on  the  tenant  in  possession,  his 
subsequent  admission .  of.  its  receipt  ^viU  be 
aufficient.    Doe  v.  Roe 258 

6.  Judgment  as  in  case  of  a  nonsuit  may  he 
obtained,  notwichstandiug  issue  shall  have  been 
joined  seven  years  before.    Cromer  ? .  Brown 

117 

7.  A  letter  having  been  received  In  the  hand- 
writing-of  the  deft^dant,  it  is  sufficient  evi- 
dence that  he  is  alive,  in  order  to  sign  judg- 
ment on  an  old  warrant  of  attorney.  Gray  v. 
fFkheri 404 

8.  Judgment  may  be  signed  on  an  old  war- 
rant of  attorney,  notwithstanding  the  defen- 
dant's being  insane.     Pigot  v.  KUtick  .     .117 

9.  Although  a  plea  may  be  insufficient  in 
point  of  law,  the  Court  will  not  set  it  aside 
and  suffer  judgment  to  be  signed  as  for  want 
of  a  plea.     Cowper  v.  Jonei^  bail  of  Sternberg 

324 

10.  In  order  to  obtain Judts^ment  on  an  old 
tvarrant  of  attorney,  a  derendant  must  not  only 
be  stated  to  have  been  "  seen"  within  a  rea- 
Bonalde  period,  but  to  have  been  seen  *'  alive." 
Cheli  y.  Oldfield 403 

11.  The  production  of  an  office  copy  of  the 
due  execution  of  a  warrant  of  attorney,  will 
he  sufficient  to  obtain  a  role  to  sign  judgment 
thereon,     ^eftb  v.  fFebb 325 

12.  It  is  necessary  to  produce  an  affidavit 
of  the  defendant's  rento\'al  out  of  the  jurisdic- 
tion of  the  Court  of  Common  Pleas  at  Lancas- 
ter, besides  a  certificate  of  the  prothonotary  of 
the  Court,  and  of  the  amount  for  which  judg- 
ment is  recovered,  in  order  to  obtain  execution 
thereon.    Duckworth  v.  Fagg    ....  437 

13.  If  the  fact  of  a  de&ndant  having  been 
eeen  alive  within  ten  days,  is  shewn  on  the 
affidavits,  a  rule  for  judgment  on  an  old  war- 
rant of  attorney  may  be  obtained.  Kreil  v. 
•/fly 325 

14.  An  action  having  been  brought  for 
debt,  and  settled  by  consent  of  both  parties, 
but  judgment  having  been  entered  up  by  the 
plaintiff*,  contrary  to  good  faith,  the  Court 
will  grant  a  rule  to  set  asi<)e  the  judgment. 
Skeates  v.  Short       213 

16.  Judgment  having  been  obtained  in  the 
Court  of  Great  Sessions,  abolished  by  the  acts 
11 G.  4,  and  1  VV.  4,  c.  70,  and  removed  into  this 
Court,  and  a  scire /acias  issued,  a  plea  that  an 
affidavit  in  verification  of  the  amount  of  debt 
claimed  should  have  been  made  by  the  plain- 
tiff*, held  bad,  on  demurrer,  as  it  involved  the 
practice  of  the  Court ;  and  the  only  mode  of 
taking  advantage  of  the  objection  was  stated  to 
be  by  application  to  the  Court      Howell  v. 

Bowers 4SK8 

18.  A  defective  plea  having  been  delivered 
and  judgment  signed  as  for  want  of  a  plea,  the 
judgment  is  irregular,  if  no  rule  to  plead  hat 
Men  given.    A  rule  to  plead,  being  taken  out 


in  a  wrong  name,  Is  a  nullity.     Wtirne  v.  Be- 
resford  Page  43/ 

LEGACY  DUTY. 

Legacies  bequeathed  by  a  testator  in  India, 
and  sent  to  the  correspondents  of  the  executon 
in  this  country,  for  payment  to  the  legatees 
here,  are  not  liable  to  the  legacy  duty.    Logmn 


V.  Fairlee 


81 


LUNACY. 


An  inquisition  of  lunacy  finding  the  subject 
of  the  inquiry  a  lunatic  from  the  day  of  in 
birth,  is  void.    Re  Bruges    305 

.  MANDAMUS. 

1 .  In  an  application  for  a  mandamus  againtt 
an  overseer,  commanding  him  to  deliver  ap 
the  parish  books,  &c.  who  had  been  convicted 
under  the  Poor  Law  Act  for  wilful  misappli- 
cation of  the  parish  funds,  by  which  he  was  in- 
capacitated from  holding  the  office,  a  copy  of 
the  conviction  should  be  attached  to  the  affida- 
vits in  support  of  the  rule.      Reap  v.  Simwu 

102 

2.  The  Court  will  grant  a  rule  to  shew  cause 
why  a  mttndamus  shall  not  issue  to  compel  an 
executor  to  deliver  up  or  inroU  an  award  made 
bv  certain  commistsionera,  which  had  been  ne- 
glected to  be  done  by  the  deceased  per»OD, 
who  was  clerk  to  the  commissioners,  and  who 
received  instructions  to  cause  its  inrolment 
Rrjf  V.  7"homas 229 

3.  A  court  for  the  recovery  of  small  debti 
having  been  granted  by  charter,  it  is  no  an- 
swer to  a  rule  nisi  for  a  mttndmmtts  command- 
ing  the  holding  of  the  Court,  that  it  had  not 
been  held  for  200  years,  or  that  there  are  no 
funds  to  support  it.    Rea  v.  Maytrr  ^f  fFeltt. 

387 

MARRIED  WOMAN. 

1 .  Circumstanceii  under  which  the  anticipa- 
tion clause  in'  a  will  does  not  prevent  a  charge 
by  husband  and  wife.  Jvhnson  v.  Freetk     387 

2.  Property  was  given  in  trust  for  the  sepa- 
rate use  of  an  unmarried  woman,  independent 
of  any  husband  she  might  marry,  with  a  clause 
against  anticipation,  and  also  a  form  of  w- 
pointinent  over  the  principal,  to  take  effect  only 
after  her  death,  and  in  default  of  appointment 
and  of  children,' then  over.  The  woman  mar- 
ried and  appointed  the  fund  to  the  husband. 
The  Court  will  not  give  effect  to  that  appoint- 
ment so  as  to  transfer  the  property  to  the  hus- 
band during  the  wife's  lifel    Stiff,  EvereU, 

3U5 

MORTGAGE. 

In  no  case,  where  the  amount  of  debt  is  dis- 
puted, can  an  equitable  mortgagee  have  a  de- 
cree for  sale,  without  taking  an  account  of  what 
is  due.  Nor  can  he  deprive  the  mortgagor  of 
the  benefit  of  the  usual  indulgence  of  six 
months  to  redeem  the  mortgaged  premlKs. 
Mellor  y.  ffood 496 


Digeiied  I^des  to  the  Ca9e9  R^foried. 
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OUTLAWRY. 

Although  a  defendant  shall  reside  in  JHont- 
^tfmerpshire,  if  the  venue  of  an  action  be  laid 
mo  LondM^  and  the  writ  of  capiai  issued  to  the 
sberiffs  of  that  city,  the  subsequent  proceed- 
in|ra  to  outlawry  shall  be  issued  to  the  same 
officer.    Murris  ?.  Davies     .    .     .  Page  101 

PATENT. 

Upon  ai^ument  on  demurrer,  to  a  bill  to 
restrain  an  mfringement  of  a  patent,  it  is  a  de- 
parture from  the  practice  of  the  Court,  to 
<lirect  an  action  at  law.  The  possessor  of  a 
patent  already  established  by  action,  is  entitled 
Vo  an  injunction  until  answer,  without  liein<^ 
pat  to  establish  his  patent  by  action.  A//v  v. 
JUarihail .     .    .  304 

PLEADINGS  (COMMON  LAW.) 

1.  A  Judj^e  is  entitled  to  certify  to  deprive 
the  phuntiff*  of  his  costs,  in  an  action  qtt.  ci.fr, 
under  the  43  Eliz.  c.  6,  s.  2,  the  whole  record 
and  evidence  at  the  trial  hamg  considered, 
notwithstanding  the  defendant  having  pleaded 
Not  Guilty,  which  is  a  special  plea  under  the 
New  Rules  of  Pleading,  by  which  the  case  is 
taken  out  of  the  operation  of  22  &  23  C.  2, 
c.  9,  s.  136.  A  plaintiff  having;  recovered  only 
as  to  part  of  his  cause  of  action,  is  still  en- 
titled to  his  postea.     Smih  v.  Edwards  .  403 

2.  The  plea,  in  aoswer  to  a  declaration 
setting  forth  the  malicious  use  of  slanderous 
words,  not  denying  the  malice,  but  nu^rely  as- 
serting the  truth  of  the  words,  held  bad,  on 
demurrer.  In  an  action  for  slander,  where 
words  are  in  themselves  actionable,  an  allega- 
tion of  special  damage  is  improper  and  bad. 
Smith  V.Thomas 2/4 

3.  Evidence  of  payment  cannot  be  given 
under  a  plea  of  non  assumpsit,  in  bar  of  an 
action.  On  moving  for  a  new  thai,  the  pastea 
is  supposed  to  be  in  Court,  and  no  affidavit  of 
the  pleadings  is  therefore  necessary  This  rule 
applies  to  causes  tried  before  the  unHer-sheriff, 
as  weU  as  those  tried  before  a  Judge  at  nisi 
prius.    Milligan  v.  Ihomas 452 

4.  The  Court  will  permit  the  defendant  to 
plead  specially,  where  it  shall  appear  doubtful 
that  a  statutable  objection  can  oe  taken  under 
the  plea  of  non  assumpsit.    Smith  v.  Dixon. 

388 

5«  In  an  action  of  debt,  a  plaintiff  having 

replied  nunquam  indebitatus  to  a  set-off,  pleaded 

and  proved  by  the  defendant,  cannot  give  evi- 

dence  that  tne  amount  so  chdmcd  was  paid. 

Brown  y.  Daubeny       306 

6.  Proceedings  having  been  taken  on  a  bail 
bond  where  no  default  has  taken  place,  a  rule 

S anted  on  that  objection  must  be  against 
e  writ  of  sunimons  itself,  and  not  against  the 
service.  The  objection,  however,  might  be 
pleaded  in  bar  to  the   action.    Edwards  v. 

Danbs. 376 

7-  In  debt,  the  plea  of  "  never  was  indebt- 
ed"  must  be  pleaded  in  the  general  issue,  ac- 

TOXi.  XI. 


cording  to  the  terms  of  the  rule  of  H.  T.  4  W. 
4 ;  and  the  plea  of  "  never  did  owe"  was  there- 
fore deemed  bad  on  demurrer.  Smedtetf  v. 
Jopce -       Page  484 

8.  The  irregularities  in  the  writ  of  tvi.  m., 
that  it  is  issued  into  the  wrong  county,  and 
that  it  is  made  returnable  before  it  is  deli- 
vered at  the  office  of  the  sheriff,  may  be 
taken  advantage  of  by  motion,  as  well  as  in 
the  pleading.      Lnporle*s  Bail    ....  308 

9.  In  an  action  for  use  and  occupation,  the 
fact  of  the  premises  being  mortgaged  by  the 
plaintiff,  and  of  the  defendant  having  re- 
ceived  notice  to  pay  the  rent  to  the  mortgagee, 
may  be  given  in  evidence  under  the  general 
issue,  if  the  rent  sought  to  be  recovered  ac- 
crued due  after  the  service  of  the  notice.  If 
otherwise,  however,  the  fact  must  be  specially 
pleaded.     Waddelove  y.  Burnett     .    .    .  36? 

10.  A  declaration  must  be  entitled  of  the 
Court  on  its  face,  notwithstanding  it  shall  be 
so  entitled  on  the  back.  Kipling  v.  fPatts    t^ 

11.  In  an  action  for  assault  and  imttery,  if 
in  the  defendant's  plea  of  son  assault  demesne^ 
the  word  "  and,"  or  a  comma  only  shall  ap- 
pear to  be  omitted  in  connecting  the  denial  <»f 
the  battery  with  that  of  the  alleged  assault, 
the  Court  will  hold  it  to  be  a  clerical  error. 
Blunt  v.  Braun%ont 103 

12.  A  declaration  with  particulars  having 
been  delivered,  with  a  limited  time  to  plead, 
iNit  fresh  particulars  being  afterwards  served 
on  the  defendant,  the  period  for  pleading  is 
not  extended  thereby.  Jones  v.  Fowler.     136 

13.  Demurrer  to  a  plea,  on  the  ground  that, 
though  it  admitted  the  delivery  of  goods,  and 
alleged  the  rescinding  of  a  contract  pursuant 
to  which  the  goods  had  been  delivered,  it  did 
not  allege  accord  and  satisfaction,  or  a  release 
Edwftrds  v.  Chapman 231 

14.  In  assumpsit  for  money  had  and  re- 
ceived, the  defendant  pleaded  that  the  money 
was  the  produce  of  goods  deposited  with  him 
as  security  for  any  advances  he  might  make  ta 
two  persons,  who,  it  turned  out,  were  con- 
jointly with  the  plaintiff  proprietors  of  the 
goods.  The  goods  were  sold  by  defendant  ac- 
cording to  the  terms  of  his  agreement,  and 
the  action  brought  by  the  plaintiff  fur  ihe  pro- 
duce of  the  sale.  1  he  plaintiff  replied,  that 
the  defendant  promised  to  pay  the  value  of  the 
goods  on  demand,  but  he  liad  broken  this 
promise.  He  also  now  assigned,  that  the  ac- 
tion was  for  the  produce  of  certain  other 
goods.  On  demurrer,  the  replication  was  held 
bad  for  duplicity,  as  also  the  plea,  as  amount- 
ing to  the  general  issue,  llie  repKcation  of 
de  injuria,  was  likewise  not  applicable  to  the 
pica.     Solfv  v.  Neish 134 

16.  A  pmintiff  having  included  the  nauiea 
of  two  defendants  in  a  capias,  mint. declare 
against  both  at  the  same  time,  if  both  are  ia 
custody;  but  if  one  only  is  in  custody,  he 
cannot  declare  against  him  separately.  Car- 
son y.  Dowding 134 

16.  Where  the  Court  will  not  interfere  to 
order  counts  to  be  struck  out  of  a  declaration. 

Thornton  y.  fFhitehead 214 

2N 


530 

17.  A  plaintiff  hsLy'mf^  had  notice  of  a  pro- 
posed amendment  in  a  defendant's  plea,  before 
the  examination  of  a  witness  wbo  lias  gone 
abroad^  cannot  afterwards  olnect  to  the  alte- 
ration, on  the  ground  that  the  examination 
was  conducted  to  suit  the  state  of  the  record 
at  that  tame.  Hollinfrtworth  v.i^ri^^f.PairedOS 

18.  De  injuria  will  for  the  future  be  allowed 
to  be  replied  in  actions  of  asiumpsii,  when  it 
18  applicable.     Griffin  v.  Yeates      ...  309 

And  see  Arbitration,  5.  Bankruptcy, 2. 
Bill  ow  £xchano£,  1,2,6.  Judomknt^  15. 

PLEADINGS  (EQUITY.) 

1.  A  supplemental  biU  should  not  state 
facts  which  were  known,  but  not  brought 
before  the  Court  on  the  hearing  of  tlie  ori- 
ginal  suit,  and  it  should  shew  a  transmission 
of  the  suit.    fTUson  v.  Todd      ....    99 

2.  Assignees  of  a  bnnkru^t  may  in  that 
character  file  a  bill  in-equitv  without  the  con- 
sent of  the  creditors;  ana  that  prlucipie  is 
DOW  so  well  established,  that  a  plea  to  a  bill 
on  that  ground  will  be  overruled  with  costs. 
Gcruthwohl  v.  Cockrane 258 

POOR  LAWS. 

L  The  76th  section  of  the  New  Poor  Law 
Act  does  not  prevent  a  parish  from  giving 
notice  of  appeal  against  the  removal  of  a 
pauper,  after  the  expiration  of  21  days  from 
the  making  the  order  of  removal.  Rex  v. 
Jiutiee*  i/ Leicetter 372 

2.  The  provision  of  the  Mary-le  bone  Vestry 
Act,  whereby  '21  days  notice  of  proceedings  is 
required,  applies  to  torts  only,  and  not  to 
assumpsits.  A  parishioner  having  been  guar- 
dian of  the  poor  at  the  time  of  the  contract 
being  made  tor  which  the  action  was  brought, 
but  having  since  vacated  the  office,  is  a  com- 
petent witness  under  the  act.  Fletcher  v. 
GreentceU 47 

PRISONER. 

1.  A  defendant  bem^  in  custody,  service  of 
a  rule  on  the  turnkey  is  good  service.  Mmre 
V.  NewbM 307 

2.  A  prisoner  in  custody  in  the  Fleet 
Prison  for  debt,  but  who  is  confined  in  the 
strong  room,  provided  under  the  Rule  of 
Court  of  H.  T.  3  G.  2,  in  consequence  of  a 
charge  of  forgerv  being  preferred  against  him, 
may  be  detunea  there  for  safe  custody,  al- 
though he  be  not  actually  found  guilty  of  the 
offence  alleged.    Osborne  ▼.  jUngJe     .    .167 

3.  It  is  necessary  for  a  prisoner,  seeking  his 
discharge  under  the  Small  Debtors'  Ac^ 
where  &e  plaintiff  is  dead,  to  shew  that  there 
la  no  personal  representative,  before  service  of 
notice  on  the  plaintiff's  attorney  will  be  deemed 
sufficient.    Ejb  parte  Bicker      ....  100 

4.  To  charge  a  defendant  in  custody  of  the 
marshal  with  an  attachment  for  non-pavment 
'of  costs,  it  should  be  lodged  with  the  sheriff. 
Boucher  T,  Simms    ........    30 

6.  The  twenty  days'  notice   to  a  prisoner 
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under  the  compulsory  claoee  of  the  Lords* 
Act,  havinff  expired  on  the  first  day  of  term, 
it  was  held  that  the  prisoner  could  not  be 
lirought  up  until  the  following  term.     Brixton 

V.  Squires Page  436 

And  see  Sbttino  abiob  Procbbdinos,  4. 

SCL  FA. 

1.  The  Court  will  not  make  a  rule  for 
quashing  a  wilt  of  set,  /a.,  applied  for  by  the 
plaintiff,  absolute  in  the  first  instance,  unless 
gond  grounds  are  shewn.  Ade  v.  StmbU  .    62 

2.  On  a  plaintiff's  application  to  ooash  a 
writ  of  set.  fa.,  the  rule  will  be  nisi  in  the  first 
insunce.    Adey.Stubbs 117 

SERVICE  OF  PROCESS. 

1.  The  Court  will  not  make  a  rule  absolute 
which  has  not  been  personally  served  $  but  if  it 
appears,  that  the  person  who  is  to  be  served 
keeps  out  of  the  way,  the  Court  will  grant  an 
enlargement  of  the  rule.  Rotch  v.  Laing^  .  272 

2.  In  order  to  make  service  of  a  rule  on  the 
clerk  of  an  attorney,  calling  on  the  latter  to 
refund  certain  money  overpaid  to  him  by  his 
client,  good  service,  it  will  be  necessary  to 
shew  the  number  and  dates  of  the  applica- 
tions at  his  office,  as  well  as  the  reasons  for 
believing  that  the  attorney  cannot  be  per- 
sonally served.    Hinton  v.  Dean    .    .    .  391 

3.  t*he  service  of  a  writ  of  summons  being 
irregular,  the  defendant  is  not  bound  to  move 
to  set  it  aside  until  the  notice  of  declaration 
be  served,  as  he  cannot  know  the  plaintiff 
intends  to  proceed  until  then.  Davis  v. 
Lffiolon 259 

4.  The  plaintifiPs  having  requested  Hiat  a 
particular  bailiff  might  be  employed  to  serve  a 
yf.  fa,,  does  not  relieve  the  sheriff  from  his 
duty  in  returning  the  writ,  b^  constituting  the 
officer  a  special  bailiff.  Neither  has  the  fact 
of  a  compromise  between  the  parties,  or  of  a 
claim  having  been  made  by  the  landlord  for 
rent,  that  effect.    Bnlson  v.  Meggatt  .    .  373 

5.  An  objection  to  the  copy  of  a  writ  of 
summons,  served  in  vacation,  should  also  be 
taken  in  vacation.  An  objection  to  a  declara- 
tion on  the  ground  of  variance  from  the  writ, 
should  be  taken  within  four  days  from  the 
service  of  notice,  whether  in  term  or  not,  and 
an  intervening  Sunday  reckons  as  one  day. 
Hinton  v.  Stevens -.  100 

6.  Diligent  search  having  been  made  for  a 
defendant,  but  without  success,  the  Court  will 
grant  leave  to  stick  up  the  notice  of  declara- 
tion  in  the  office,  it  appearing  that  inquiries 
had  been  made  at  every  place  in  which  there 
was  a  probability  of  finding  the  defendant. 
Saver  v.  Powell 260 

7.  What  are  sufficient  attempts  to  serve  a 
defendant  with  a  writ  of  summons,  in  order 
to  entitle  the  plaintiff  to  a  writ  of  distringas. 
Godfrey/  v.  Green 102 

8.  The  calls  and  appointments  to  serve  a 
writ  of  sumnions  shoiila  be  made  on  different 
days,  to  entitle  the  plaintiff  to  a  distrikgas. 
Cross  V.  fTilkins 102 

9.  Where  a  distringas    has    been    issued 
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agaaiist  a  defendant,  for  not  enterinfr  a  com* 
mon  appearanee,  and  the  sheriff  hat  returned 
Uiat  he  has  levied  40r.,  a  rale  is  not  neccfsary 
to  enter  an  appearance.     Tucker  v.  Brand 

Page  483 

10.  The  Court  will  grant  leave  to  sticlc  up 
the  declaration  in  the  office,  if  it  shall  appear 
that  satisfactory  means  have  l>een  taken  to  find 
the  defendant.    Harding' v,  Rawiing*  ,    .231 

11.  If  it  shall  appear  that  the  defendant 
keeps  ont  of  the  \va^,  in  order  that  he  may  not 
be  served  with  a  wnt  of  summons,  the  Ooort 
will  grant  a  dutringtu,  although  the  usual 
number  of  calls  ana  appointments  shall  not 
have  been  made.  Hickman  y,  Dallimore  .  100 

12.  A  writ  of  summons  having  been  once 
Mervedy  cannot  be  altered  by  the  plaintiff  by 
the  service  of  a  second  writ.  Notice  to  the 
defendant  not  to  appear  to  the  first  writ  will 
make  no  difference.   jUnon 164 

13.  The  defendants  to  an  action,  brought  by 
an  agent  of  a  foreign  sovereign  in  the  agent's 
name,  filed  a  bill  of  discovery  agunst  the 
agent  and  his  sovereign,  who  is  out  of  the 
jurisdiction.  Held,  that  service  of  process  on 
the  agent  for  the  principal  is  good  service. 
A  demurrer  to  that  bill,  on  the  ground  that 
the  sovereign  was  not  a  party  to  the  action, 
and  that  the  discovery  sought  was  of  no  avul 
for  the  defence  of  the  action,  b  overruled. 
Ofyn  V.  Soaret  and  Queen  of  Portugal     .  227 

And  see  AFFiDAviTy  15. 

SETTING  ASIDE  PROCEEDINGS. 

1.  An  applicalion  to  rescind  a  Judge's  order 
efaould  be  made  to  the  full  Court ;  and  such  an 
application  made  on  the  first  day  of  term,  to 
set  aside  the  order  on  the  ground  of  the  irregu* 
lariiy  of  the  affidavit  on  which  the  defendant 
was  held  to  bail,  and  to  set  aside  a  writ  of  de* 
tainer  lodged  at  the  gaol,  being  eight  davs  after 
it  was  so  lodged,  was  held  in  time.     Johnson 

y.Kennedtt 261 

2.  The  Court  will  grant  a  rule  to  set  aside  a 
portion  of  a  rule  of  a  former  term,  if  the  cir- 
cumstances which  give  rise  to  the  ap^cation 
occur  in  the  cause  and  in  court.  £^parie 
HaiU    ;  273 

4.  An  application  to  set  aside  a  Judge's 
order,  having  been  deferred  from  the  month 
of  October  to  the  January  following,  was  held 
to  be  too  late.     Granhy  v.  Frawd    213 

4.  An  application  to  set  aside  judgment  on 
an  affidavit  of  merits,  must  be  made  in  reason- 
able time.  There  is  no  distinction  in  case  of  a 
prisoner.    Fffe  v.  Bruere  '. .  310 

6.  The  Court  will  not  allow  a  plea  to  be  set 
aside  by  affidavit  on  motion,  on  which  an  issue 
may  be  taken.    La  Forest  v.  Langan     . .  310 

SHERIFF. 

I.  The  goods  of  a  defendant  having  been 
taken  in  execution  and  claimed  by  a  third  per- 
son, and  the  latter  subsequently,  on  an  issue 
being  directed,  abandoning  has  daim,  he  will 
be  Ihible  for  all  costs  subsequentfy  incurred. 
Scaln  V.  Sargemn     -. . .  119 


2.  A  sheriff  In  the  country  cannot  be  caDed 
upon  to  return  a  writ  obtained  at  the  office  of 
the  sherifif  s  deputy  in  London,  and  sent  by 
the  plaintiff  in  an  unpud  letter  to  the  sheriff's 
officer  in  the  country,  by  whom  it  was  refused, 
and  in  consequence  sent  back  to  town.  Hart 
V.  JFeatherlesf  Page31 

3.  The  sheriff  having  se|zed  some  property 
at  the  suit  of  the  pluntiff,  but  a  third  person 
having  claimed  a  portion  of  the  goo(U  as  a 
partner  with  the  defendant,  the  Court  will  not 
grant  the  sheriff  relief,  under  the  Interplead 
dej*  Act,  but  will  compel  the  plaintiff  to  give 
him  an  indemnity,  if  he  denies  the  justice  of 
the  daim  of  the  third  party.   Holmes  v.  Mente 

133 

4.  Goods  having  been  seized  by  a  sheriff 
under  a  fi.  /a.,  and  cliumed  by  a  third  party, 
and  an  indemnity  having  been  offered  to  him 
by  the  latter  not  to  sell,  which  he  has  refused, 
the  Court  wiU  not  interfere  to  restrain  him 
from  selling.    Harrison  v.  Forster 324 

3.  U  Se  necessary  to  make  two  motions  to 
.make  a  Judge's  order  a  rule  of  Court,  and  for 


an  attachment  against  the  sheriff  for  not  brinj 
ing  in  the  body.    Pitcker  v.  JFocds 
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SOLICITORS. 

A  solicitor  is  not  to  practise  in  a  Court  in 
which  he  has  not  been  admitted,  not  even  by 
an  agent  who  has  been  admitted  therein.  Tur- 
nerw.Ford     • «.  116 

And  see  Attornbt. 

,    STAYING  PROCEEDINGS. 

-  Proceedings  will  not  be  stayed  by  the  Court 
on  the  last  day  of  Term.  Doe  d.  Smith  v. 
Hardy      358 

SUBPCENA. 

If  a  party  be  served  with  a  suhpcena  duces 
tecum,  he  is  bound  to  obey  it,  and  produce  the 
document  required,  and  has  no  r^t  to  enter- 
tain the  consideration  of  whether  it  is  immate  • 
rial  or  not  to  the  issue,  on  the  trial  of  wluch  he 
is  subpoenaed.    Doe  d»  Butt  j,  KeUjf  ••..    45 

TAXATION  OF  COSTS. 

1.  A  petition  sabstandally  stating  andprav- 
ing  as  a  former  petition,  which  was  dismissed, 
and  not  purporting  to  be  for  a  rehearing,  is 
informal.  In  the  taxation  of  a  solicitor's  bill 
of  costs,  a  difference  is  made  between  the 
charges -aUowed  for  the  attendances  of  the 
solicitor  and  of  his  eleikB^^emble.  Dawson 
Y.Stocken     ., 460 

2.  The  Court  will  not  entertain  an  objec- 
tion to  a  bill  of  costs  for  certain  items  being 
introduced,  which  it  is  alleged  belong  pro* 
perly  to  the  cash  account,  after  the  bill  shall 
have  been  disposed  of,  and  a  rule  obtuned  for 
its  revewal  bv  the  master  discharged.  An  at- 
torney may  introduce  disbuiacments  into  his 
biU  ot  costs,  even  though  he  has  no  discretion 
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orer  their  amount*  If  he  hat  receked  no 
specific  iDftructtoDs  from  hiB  client  ai  to  the 
appropriation  of  the  money.  Harriton  ▼.  I^nrd 

Page  29 

3.  The  Court  lias  power  only  to  order  a 
hill  to  be  taxed  when  it  is  between  attorney 
and  client,  and  when  it  is  for  business  trans- 
acted in  die  Court,  according  to  the  statute 
2  Geo.  2,  c.  23.  Various  matters,  including 
common  law  and  conveyancing  charges,  if  ap- 
plying only  to  one  transaction,  should  be  in- 
eluded  in  one  bill.    Doe  d.  Palmer  ▼.  Roe    13 

4.  The  Court  will  not  interfere  so  fiw  with 
the  Master's  discretion,  as  to  direct  his  report 
to  be  reviewed,  merely  on  a  suggestion  of  the 
amount  allowed  by  him  for  certun  witnesses 
being  too  much.  It  would  be  otherwise,  if 
the  objection  were  to  a  certain  class  of  idlow- 
aaces  made  by  him.    Day  v.  fTttkers    . .    84 

And  see  Costs. 


TRUSTEES. 

1.  One  of  two  trustees  and  executors  haviaf* 
aa  option  from  the  testator  to  purchase  the 
trust  property  at  a  fair  yaluation,  purchased 
the  property  at  a  valuation  made  witnout  com- 
munication with  the  co-trustee.  Held,  in  affir- 
mance of  the  decree  of  the  Court  below,  that 
the  purchase  by  the  trustee  was  contrary  to  the 
principles  of  the  Court  applicable  to  trusts* 
Siocken  V,  Stocken    28 

2.  Trustees  directed  to  lay  out  money  on 
real  security,  are  bound  to  see  that  it  does  not 
exceed  one-third  of  the  value  of  the  security, 
if  the  security  consists  of  houses  i  if  otherwise 
tiiey  are  liable  for  loss  sustained  by  deficiency 
of  the  value  of  the  security.   Setcefi  v.  Siieknep 

132 

TRIAL. 

1.  A  defendant's  attome^  having  tampered 
with  a  jury,  who  had  retired  to  deliberate  on 
their  verdict,  and  the  jury  in  consequence 
being  discharged  and  a  new  trial  granted,  the 
Court  will  grant  a  rule  calling  on  the  defen- 
dant's attorney  to  shew  cause  why  he  should 
not  pay  the  costs  of  the  first  trial.  Dennep  v. 
Garrett .229 

2.  In  country  causes,  a  platntifif  htt  the 
whole  term  d^r  that  in  which  issue  is  joined, 
to  give  notice  of  trial.    DougUu  v.  fFinn  356 

d.  In  order  to  entitle  a  defendant  to  four- 
teen days'  notice  of  trial,  it  must  be  distinctly 
shewn  tliat  he  is  permanently  resident  in  Ire- 
land. Leneham  v.  Goeld 452 

4.  It  is  a  positive  rule,  that  the  motion  for  a 
new  trial  must  be  made  within  the  four  days. 
fFheelers.  IVhitmore       118 

5.  Two  notices  of  trial,  varying  with  one 
another,  having  been  ^ven  to  the  defendant, 
and  the  cause  being  tried  as  undefended,  the 
Court  vrill  grant  a  new  trial,  without  costs. 
The  defendant,  although  appearing  personally, 
must  be  held  bound  by  the  same  rules  as  if  he 
appeared  by  attorney.     Kerrff  v.  Reynolik 


6.  The  permission  of  a  Judge  before  whomr 
a  cause  is  tried,  to  apply  to  set  aside  the  ver- 
dict and  enter  a  nonsuitj  must  be  obtained  be- 
fure  such  an  application  can  be  made.  Rick- 
etti  V.  Bird Page  259 

7.  The  sum  indorsed  on  the  writ  uf  sum- 
mons, being  more  than  20/.,  although  that 
claimed  in  the  particulars  does  not  amount  to 
80  much,  the  Court  will  permit  the  plMutifiT 
to  amend  the  writ,  so  as  to  obtain  a  writ  of 
trial  ^before  the  sheriff.  If  the  amount  in- 
dorsed on  the  writ  exceed  20/.,  the  sheriff 
cannot  try  the  cause.     Frodtknm  v.  Round 

UNDERTAKING. 

1.  A  plaintiff  having  given  an  undertaking 
to  bring  no  action  for  matters  appertmning  to 
a  certain  cause,  and  afterwards  breaking  the 
terms  of  that  undertaking,  the  Court  will 
grant  a  rule  to  stay  proceedings.  B^eei  r. 
Sione 62 

2.  The  Court  wUl  make  the  payment  of  the 
cosU  of  the  last  defiiult  of  pUintiff  in  pro- 
ceeding to  trial,  pursuant  to  his  peremptory 
undertaking,  a  condition  precedent  tu  the 
drawing  up  of  a  rule  for  an  enlargement  of 
his  undertaking.  Dennekaye  v.  Rid^rdeoa  387 

VENDOR  AND  PURCHASER. 

1.  In  a  conveyance  of  certain  lands,  sold 
by  the  Crown  under  an  extent  from  the  ori- 
ginal purchaser  to  a  sub-purchaser,  at  a  less 
price,  before  any  conveyance  was  made  from 
the  Crown  to  the  former,  the  Court  will  not 
allow  the  name  of  the  latter  to  be  substituted 
in  the  conveyance  frotn  the  Crown  for  that  of 
the  former,  to  save  the  expense  of  two  con- 
veyances, unless  with  the  consent  of  all  parties 
concerned.    Rejf  v.  Ravlingt   -    .    .    .  484 

2.  An  agreement  to  sell  crown  lands  may  i»e 
enforced,  though  the  warrant  from  the  Trei^ 
sury  was  not  previously  issued.  An  advowson 
appendant  to  a  manor  r>elonging  to  the  Crown^ 
will  not  pass  by  a  conveyance  of  the  manor. 
Attorney  General  v.  Sir  G.  SUtl^flL     .    .  19-t 


WILL. 

1.  Held,  that  a  bequest  of  the  residue  of 
funds,  consisting  of  stock  and  dividends^ 
"  for  such  charitable  or  other  purposes  as 
testator's  trustees  should  think  fit,  wtthout 
being  accountable  to  any  person  fur  such  their 
disposition  thereof,"  is  void  for  uncertainty. 
Elfie  V.  Attorney  General 481 

2.  Devise  to  A.  B,  as  tenants  in  common; 
one  moiety  to  A.  for  life,  remainder  to  his 
lawful  issue ;  but  if  A.  s^all  not  marry,  or 
have  lawful  issue  who  shall  attain  21,  then  that 
moiety  to  go  to  B,  and  his  heirs  in  fee :  Held, 
that  A.  took  an  estate  for  life  only.  Leee  v. 
Moiely 497 

3.  A  testator,  by  his  will,  gave  the  residue 
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of  bU  estate  absolutely  to  J. ;  aiid  by  a  testa- 1 
xnentary  paper  of  snbseqneot  date,  gives  the 
residue  to  A.  for  life.  Held,  that  the  former 
absolute  gift  is  not  revoked  or  altered;  A 
bequest  out  of  real  and  personal  estate  in 
Cnfirland,  for  the  purpose  of  a  foreign  charity, 
is  held  to  be  within  the  MortmanAct;  but 
ibe  Crown  is  not  entitled  thereto,  as  in  case 
of  a  devise  for  a  foreigner ;  sed  quaere.  Brien 
V.  Ferrier       Page  267 

WRIT. 

1.  The  street  and  county  in  which  a  defen- 
dant resides,  is  a  sufficient  doscription,  in  a 


writ  of  lammons;  and  the  action  being  de- 
scribed to  be  **  promisee,''  the  word  '*  on" 
being  omitted,  is  not  material.  Cooper  v. 
^'keale Page  133 

2.  A  plaintiff  having  lodged  a  writ  of 
detainer  with  the  marshal,  cannot,  having  dis- 
covered it  to  be  irregular,  declare  it  a  nullity 
and  issue  a  fresh  writ.     Gadderer  v.  Sheppard 

49S 

3.  The  re-sealing  of  a  writ  malces  it  a  new 
writ,  and  it  is  held  to  have  been  issued  on  the 
day  on  which  it  was  re-sealed.  Semitic,  that 
the  Court  of  Common  Pleas  has  no  turisdic- 
tion  over  an  original  Writ  out  of  Chancery, 
returnalde  in  C.  H.,  until  it  b  actually  returned 

I  to  the  officer  of  that  Court.  Foi>l  v.  CoUint  495 
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over  tbeir  amount,  if  he  h«$  received  no 
•pecific  instractions  from  his  client  as  to  the 
appropriation  of  the  money.  Harriion  y.  IVm-d 

Page  29 

3.  The  Court  has  power  only  to  order  a 
hill  to  be  taxed  when  it  is  between  attorney 
and  client,  and  when  it  b  for  business  trans- 
acted in  the  Court,  according  to  the  statute 
2  Geo.  2,  c.  23.  Various  matters,  including 
common  law  and  conveyancing  charges,  if  ap- 
plying only  to  one  transaction,  should  be  in- 
cluded in  one  bill.    Dob  d.  Palmer  v.  Roe    13 

4.  The  Court  will  not  interfere  so  far  with 
the  Master's  discretion,  as  to  direct  his  report 
to  be  reviewed,  merely  on  a  suggestion  of  the 
amount  allowed  by  him  for  certain  witnesses 
being  too  much.  It  would  be  otherwise,  if 
the  objection  were  to  a  certain  chss  of  allow- 
ances  made  by  him.    Day  v.  fFiiken    . .    84 

And  see  Costs. 

TRUSTEES. 

1.  One  of  two  trustees  and  executors  bavkif ' 
an  option  from  the  testator  to  purchase  the 
trust  property  at  a  fair  valuation,  purchased 
the  proji^rty  at  a  valuation  made  without  com- 
munication with  the  co-lrustee.  Held,  in  affir- 
mance  of  the  decree  of  the  Court  below,  that 
fhe  purchase  by  the  trustee  was  contrary  to  the 
principles  of  the  Court  applicable  to  trusts. 
Siockenr,  Stocken    2B 

2.  Trustees  directed  to  lay  out  money  on 
real  security,  are  hound  to  see  that  it  does  not 
exceed  one-third  of  the  value  of  the  security, 
if  the  security  consists  of  houses  i  if  otherwise 
they  are  liable  for  loss  sustained  by  deficiency 
of  the  value  of  the  security.   Seiifefi  v.  Stickney 

132 

TRIAL. 

1.  A  defendant's  attomejr  having  tampered 
vrith  a  jury,  who  had  retired  to  deliberate  on 
their  verdict,  and  the  jury  in  consequence 
being  discharged  and  a  new  trial  granted,  the 
Court  will  grant  a  rule  calling  on  the  defen- 
dant's attorney  to  shew  cause  why  he  should 
not  pay  the  costs  of  the  first  trial.  Denney  v. 
Garrett ^.229 

2.  In  country  causes,  a  plaintiff  has  the 
whole  term  after  that  in  which  issue  is  joined, 
to  give  notice  of  trial.    DougUu  v.  fFinn  355 

3.  In  order  to  entitle  a  defendant  to  four- 
teen davs'  notice  of  trial,  it  must  he  distinctly 
shewn  tnat  he  is  permanently  resident  in  Ire- 
land. Leneham  v.  Goold 452 

4.  It  is  a  positive  rule,  that  the  motion  for  a 
new  trial  must  be  made  within  the  four  days. 
Wheeler  y.  fFhitmore       l'l8 

5.  Two  notices  of  trid,  varying  with  one 
another,  having  been  given  to  the  defendant, 
and  the  cause  being  tried  as  undefended,  the 
Court  will  grant  a  new  trial,  without  costs. 
The  defendant,  although  appearing  personally, 
must  be  held  bound  by  the  same  rules  as  if  he 
appeared  by  attorney.     Kerry  v.  Reynolds 

118 


6.  The  permission  of  a  Judge  before  whom 
a  cause  is  tried,  to  apply  to  set  aside  the  ver- 
dict and  enter  a  nonsuit^  must  be  obtained  be- 
fure  such  an  application  can  be  made.  Rhk^ 
etts  V.  Bird Page  259 

7.  The  sum  indorsed  on  the  writ  at  sum- 
mons, bemg  more  than  20/.,  although  that 
claimed  in  the  particulars  does  not  amount  to 
so  much,  the  Court  will  permit  the  pUintiff 
to  amend  the  writ,  so  as  to  obtain  a  writ  of 
trial  Ibefore  the  sheriff.  If  the  amount  in. 
dorsed  on  the  writ  exceed  20/.,  the  sheriff 
cannot  try  the  cause.     Frodsham  v.  Round 

323 

UNDERTAKING. 

1.  A  plaintiff  having  given  an  undertakioii^ 
to  bring  no  action  for  matters  appertaining  ta 
a  certain  cause,  and  afterwards  breaking  the 
terms  of  that  undertaking,  the  Court  will 
grant  a  rule  to  stay  proceedings.  fFeii  t. 
Sione 62 

2.  The  Court  will  make  the  pavment  of  the 
costs  of  the  last  default  of  plaintiff  in  pro- 
ceeding to  trial,  pursuant  to  his  peremptory 
undertaking,  a  condition  precedent  tu  the 
drawing  up  of  a  rule  for  an  enlargement  of 
hb  undertaking.  Dennekaye  v.  Rickardton  387 


VENDOR  AND  PURCHASER. 

1.  In  a  conveyance  of  certiun  lands*  sold 
by  the  Crown  under  an  extent  from  the  ori- 
ginal purchaser  to  a  sub-purchaser,  at  a  leas 
price,  before  any  conveyance  was  made  from 
the  Crown  to  the  former,  the  Court  will  not 
dlow  the  name  of  the  latter  to  be  snbatiiuted 
in  the  conveyance  from  the  Crown  for  that  of 
the  former,  to  save  the  expense  of  two  con- 
veyances, unless  with  the  consent  of  all  parties  ,- 
concerned.     Rejc  v.  Ratrling's   ^    .     .     .  4^     \ 

2.  An  agreement  to  sell  crown  lands  may  he 
enforced,  though  the  warrant  from  the  Tre^ 
sury  was  not  previously  issued.  An  advowsoo 
appendant  to  a  manor  belonging  to  the  Crown, 
will  not  pass  by  a  conveyance  of  the  manor. 
Attwney  General  v.  Sir  G.  Siitc^L     ,    .  194 


WILL. 

1.  Held,  that  a  bequest  of  the  residue  of 
funds,  consisting  of  stock  and  dividends, 
"  for  such  charitable  or  other  purposes  as 
testator's  trustees  should  think  fit,  without 
being  accountable  to  any  person  for  such  their 
disposition  thereof,*'  is  void  for  uncertainty. 
Ellis  V.  Attorney  General 481 

2.  Devise  to  A,  B.  as  tenants  in  common; 
one  moiety  to  A.  for  life,  remainder  to  bis 
lawful  issue ;  but  if  A.  sl^all  not  marry,  or 
have  lawful  issue  who  shall  attun  21,  then  that 
moiety  to  go  to  B,  and  his  heirs  in  fee :  Held, 
that  A.  took  an  estate  for  life  only.  Lieet  v. 
Mosely 497 

3.  A  testotor,  by  his^wiil,  gave  the  reatdue 
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mentarj  piper  of  —fciMjiff  tee,  ^n^  dw 
readae  to  ^.  for  fife.  Hdd,  tint  Ok  fanner 
abtohite  gift  b  mt^  retokcd  or  altered;  A 
beqacst  o«t  of  real  aod  petsooal  estite  in 
Eni^Und,  for  ike  pvrpoae  or  a  foreqrn  rfamritr, 
is  held  to  be  wittun  tlie  MortoiaB  Act;  bat 
die  CrowB  is  bok  eetitlcd  thereto,  is  in  case 
ofaderitefor  afraetgner;  aeif^Mrrf.  Briem 
T.  Fcrrier        Pfc^  25/ 

WRIT. 

1.  Tbe  street  md  eowity  in  \fliidi  a  defen* 
^int  reodes.  is  a  snlSeieBt  description,  in  a 


writ  of  sunasoM;  aad  Hk  actkMi  Mar  de- 
scribed to  be  **  prosBiscs.*'  tbe  word  «« on" 
beinr  ooutted,  is  not  materiaL  CWn-  r. 
tFkemU I^e  133 

2.  A  pbintiir  barinf  lodged  a  writ  of 
detainer  \ritb  the  marshal,  cannot,  baring  dis- 
cofered  it  to  be  irretubu*,  declare  it  a  nullity 
and  issae  a  fresh  wnt     Gmdtterer  ?.  Skeppard 

498 

3.  Tbe  re-sealing  of  a  writ  makes  it  a  new 
writ,  and  it  is  held  to  have  been  issued  on  the 
day  on  which  it  was  re-sealed.  Sem6ir,  that 
tbe  Coart  of  Common  Pleas  has  no  jurisdic- 
tion OTcr  an  original  M^it  out  of  Chancery, 
returnable  in  C.  B.,  until  it  is  aetually  returned 
to  the  officer  of  that  Court.  Foot  v.  Voliim  495 
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over  their  amount,  if  he  h«$  recdved  no 
specific  instructions  from  liis  client  as  to  the 
appropriation  of  the  money.  Harrison  y.  IVard 

Page  29 

3.  The  Court  has  power  only  to  order  a 
hill  to  be  taxed  when  it  b  between  attorney 
and  client,  and  when  it  is  for  business  trans- 
acted in  the  Court,  according  to  the  statute 
2  Geo.  2,  c.  23.  Various  matters,  including 
common  law  and  conveyancing  charges,  if  ap- 
plying only  to  one  transaction,  should  be  in- 
cluded in  one  bill.    Doe  d.  Palmer  v.  Roe    13 

4.  The  Court  will  not  interfere  so  far  with 
the  Master's  discretion,  as  to  direct  his  report 
to  be  renewed,  merely  on  a  suggestion  of  the 
amount  allowed  by  him  for  certain  witnesses 
being  too  much.  It  would  be  otherwise,  if 
the  objection  were  to  a  certain  class  of  allow- 
anccs  made  by  him.    Dayj.fTiiken    ..    84 

And  see  Costs. 

TRUSTEES. 

1.  One  of  two  trustees  andexecoton  faavii^ 
an  option  from  the  testator  to  purchase  the 
trust  property  at  a  fair  yaluation,  porchased 
tlie  proji^rty  at  a  valuation  made  witnout  com- 
munication with  the  co-lrustee.  Held,  in  affir- 
mance  of  the  decree  of  the  Court  below,  that 
the  purchase  by  the  trustee  was  contrary  to  the 
principles  of  the  Coart  applicable  to  trusts* 
Stocken  V.  Stocken    23 

2.  Trustees  directed  to  lay  out  money  on 
real  security,  are  hound  to  see  that  it  does  not 
exceed  one-third  of  the  value  of  the  security, 
if  the  security  consisu  of  houses  i  if  otherwise 
they  are  liable  for  loss  sustained  by  deficiency 
of  the  value  of  the  security.    Sewetlv.  Siickney 

132 

TRIAL. 

1.  A  defendant's  attome^  having  tampered 
with  a  jury,  who  had  retired  to  deliberate  on 
their  verdict,  and  the  jury  in  consequence 
being  discharged  and  a  new  triual  granted,  the 
Court  will  grant  a  rule  calling  on  the  defen- 
dant's attorney  to  shew  cause  why  he  should 
not  pay  the  costs  of  the  first  trial.  Denney  v. 
Garreti 229 

2.  In  country  causes,  a  plaintiff  hiii  the 
whole  term  after  that  in  which  issue  is  joined, 
to  give  notice  of  trial.    Douglas  v.  fFinn  355 

6.  In  order  to  entitle  a  defendant  to  four- 
teen davs*  notice  of  trial,  it  must  he  distinctly 
shewn  tnat  he  is  permanently  resident  in  Ire- 
land. Leneham  v.  Goold 452 

4.  It  is  a  positive  rule,  that  the  motion  for  a 
new  trial  must  be  made  within  the  four  davs. 
Wheeler  y,  fFhitmore       l'l8 

5.  Two  notices  of  trial,  varying  with  one 
another,  having  been  given  to  the  defendant, 
and  the  cause  being  tried  as  undefended,  the 
Court  will  grant  a  new  trial,  without  costs. 
The  defendant,  although  appearing  personally, 
must  be  held  bound  by  the  same  rules  as  if  he 
appeared  by  attorney,     Kerry  v.  Reynolds 

118 


6.  The  permission  of  a  Judge  before  whom 
a  cause  is  tried,  to  apply  to  set  aside  the  ver- 
dict and  enter  a  nonsuit,*  must  be  obtained  be- 
fore such  an  application  can  be  made.  Rick-^ 
etts  V.  Bird Page  259 

7.  The  sum  indorsed  on  the  writ  of  suui- 
mons,  being  more  than  20/.,  although  that 
claimed  in  the  particulars  does  not  amount  to 
so  much,  the  Court  will  permit  the  plaintilT 
to  amend  the  writ,  so  as  to  obtain  a  writ  of 
trial  ibefore  the  sheriff.  If  the  amount  in- 
dorsed on  the  writ  exceed  20/.,  the  sheriff 
cannot  try  the  cause.     Frodskam  v.  Round 

323 

UNDERTAKING. 

1.  A  plaintiff  having  given  an  undertaking 
to  bring  no  action  for  matters  appertaining  to 
a  certain  cause,  and  afterwards  breaking  the 
terms  of  that  undertaking,  the  Court  will 
grant  a  rule  to  stay  proceedings,  ^est  v. 
Sione 62 

2.  The  Court  will  make  the  payment  of  the 
cosU  of  the  last  default  of  plaintiff  in  pro- 
ceeding to  trial,  pursuant  to  his  peremptory 
underUking,  a  condition  precedent  to  the 
drawing  up  of  a  rule  for  an  enlargement  of 
his  undertaking.  Dennekaye  v.  Riekardson  387 

VENDOR  AND  PURCHASER. 

1.  In  a  conveyance  of  certain  lands,  sold 
bjr  the  Crown  under  an  extent  from  the  ori- 
ginal purchaser  to  a  sub-purchaser,  at  a  less 
price,  before  any  conveyance  was  made  from 
the  Crown  to  the  former,  the  Court  will  not 
allow  the  name  of  the  latter  to  be  substituted 
in  the  conveyance  from  the  Crown  for  that  of 
the  former,  to  save  the  expense  of  two  con- 
veyances,  unless  with  the  consent  of  all  parties 
concerned.     Resf  v.  Ratrlhg's   -     .     .     .  484 

2.  An  agreement  to  sell  crown  lands  may  lie 
enforced,  though  the  warrant  from  the  Trea- 
sury was  not  previously  issued.  An  advowsoo 
appendant  to  a  manor  belonging  to  the  Crown» 
will  not  pass  by  a  conveyance  of  the  manor. 
Attorney  General  v.  Sir  G.  Sitw^fiL     .    .  194 


WILL. 

1.  Held,  that  a  bequest  of  the  residue  of 
funds,  consisting  of  stock  and  dividends, 
"  for  such  charitable  or  other  purposes  as 
testator's  trustees  should  think  fit,  without 
being  accountable  to  any  person  fur  such  their 
disposition  thereof,*'  is  void  for  uncertainty. 
Ellis  V.  Attorney  General 481 

2.  Devise  to  A,  B,  as  tenants  in  common  ; 
one  moiety  to  A,  for  life,  remainder  to  bis 
lawful  issue  $  but  if  A.  sl^all  not  marry,  or 
have  lawful  issue  who  shall  attMu  21,  then  that 
moiety  to  go  to  B.  and  his  heirs  in  fee :  Held» 
that  A,  took  an  estate  for  life  only.  Leee  v. 
Mosely 49? 

3.  A  testator,  by  bis  will,  gave  the  readue 


Numes  of  Cases  Reported » 


533 


of  his  estate  absolutely  to  ^. ;  and  by  a  testa- 1 
mentary  paper  of  subsequent  date,  ghnes  the ' 
residue  to  ^.  for  life.  Held,  that  the  former 
absolute  gift  is  not  revoked  or  altered:  A 
bequest  out  of  real  and  personal  estate  in 
England  J  for  the  purpose  of  a  foreign  charity, 
is  held  to  be  within  the  Mortman  Act ;  but 
the  Crown  is  not  entitled  thereto,  as  in  case 
of  a  devise  for  a  foreigner;  aed  quasre,  Brien 
V-  Ferrier       Page  267 

WRIT. 

1.  The  street  and  county  in  which  a  defen- 
dant resides,  is  a  snfficient  description^  in  a 


writ  of  lummons;  and  the  action  being  de- 
scribed to  be  **  promises/'  the  word  ••  on" 
being  omitted,  is  not  material.  Caoner  v. 
Wkeaie Page  133 

2.  A  pluntiff  haring  lodged  a  writ  of 
detainer  with  the  marshal,  cannot,  having  dis- 
covered it  to  be  irregular,  declare  it  a  nullity 
and  issue  a  fresh  writ.     Gadderer  v.  Sheppard 

49S 

3.  The  re-sealing  of  a  writ  makes  it  a  new 
writ,  and  it  is  held  to  have  been  issued  on  the 
day  on  which  it  was  re-sealed.  Semifir,  that 
the  Court  of  Common  Pleas  has  no  jurisdic- 
tion over  an  original  Writ  out  of  Chancery, 
returnable  in  C.  H.,  until  it  is  actually  returned 
to  the  officer  of  that  Court.  Fooi  y.  Coliins  495 
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over  tbeir  amount,  if  he  has  received  no 
ipecific  inslmctions  from  his  client  as  to  the 
appropriation  of  the  money.  Harrison  t.  /Turrf 

Page  29 

^  3.  The  Court  has  poiver  only  to  order  a 
bill  to  be  taxed  when  it  is  between  attorney 
and  client,  and  when  it  is  for  business  trans- 
acted in  the  Court,  according  to  the  statute 
2  Geo.  2,  c.  23.  Various  matters,  including 
common  law  and  conveyancing  charges,  if  ap- 
plying only  to  one  transaction,  should  be  in- 
cluded in  one  bill.    Doe  d.  Palmer  v.  Roe    13 

4.  The  Court  will  not  interfere  so  far  with 
the  Master's  discretion,  as  to  direct  his  report 
to  be  reviewed,  merely  on  a  suggestion  of  the 
amount  allowed  by  him  for  certain  witnesses 
being  too  much.  It  would  be  otherwise,  if 
the  objection  were  to  a  certain  class  of  allow- 
anccs  made  by  him.    Day  v.  fntkert    , .    84 

And  see  Costs. 

TRUSTEES. 

1.  One  of  two  trustees  and  executors  faavii^ 
an  option  from  the  testator  to  purchase  the 
trust  property  at  a  fair  valuation,  purchased 
the  property  at  a  valuation  made  witnout  com- 
munication with  the  oo-trustee.  Held,  in  affir- 
mance  of  the  decree  of  the  Court  below,  that 
<hc  purchase  by  the  trustee  was  contrary  to  the 
principles  of  the  Court  applicable  to  trusts. 
Siocken  V,  Sioeken    28 

2.  Trustees  directed  to  lay  out  money  on 
real  security,  are  bound  to  see  that  it  does  not 
exceed  one-third  of  the  value  of  the  security, 
if  the  securitv  consists  of  houses;  if  otherwise 
they  are  liable  for  loss  sustained  by  deficiency 
of  the  value  of  the  security.    Seweth.  Siickney 

132 

TRIAL. 

1.  A  defendant's  attomej^  having  tampered 
with  a  jury,  who  had  retired  to  deliberate  on 
their  verdict,  and  the  jury  in  consequence 
being  discharged  and  a  new  trial  granted,  the 
Court  will  grant  a  rule  calling  on  the  defen- 
dant's attorney  to  shew  cause  why  he  should 
not  pay  the  costs  of  the  first  trial.  Dennep  v. 
Garrett 229 

2.  In  country  causes,  a  plaintiff  haift  the 
whole  term  after  that  in  which  issue  is  joined, 
to  give  notice  of  trial.    Douglas  v.  M^fUn  355 

6.  In  order  to  entitle  a  defendant  to  four- 
teen days'  notice  of  trial,  it  must  he  distinctly 
shewn  that  he  is  permanently  resident  in  Ire- 
land. Leneham  v.  Goold 452 

4.  It  is  a  positive  rule,  that  the  motion  for  a 
new  trial  must  be  made  within  the  four  davs. 
H^heelery,  fFhiimore       I'lS 

5.  Two  notices  of  trial,  varying  with  one 
anotlier,  having  been  given  to  the  defendant, 
and  the  cause  being  tried  as  undefended,  the 
Court  will  grant  a  new  trial,  without  coses. 
The  defendant,  although  appearing  personally, 
must  be  held  bound  by  the  same  rules  as  if  he 
appeared  by  attorney.     AVrry  v.  Reynolds 

118 


6.  The  permission  of  a  Jadge  before  wfaonr 
a  cause  is  tried,  to  apply  to  set  aside  the  ver- 
diet  and  enter  a  nonsuit,'  must  be  obtamed  he- 
fore  such  an  application  can  be  made.  Rick- 
etts  V.  Bird Paire  259 

7.  The  sum  indorsed  on  the  writ  ^  sum- 
mons, being  more  than  20/.,  although  that 
claimed  in  the  particulars  does  not  amount  to 
&o  much,  the  Court  will  permit  the  plaintiff 
to  amend  the  writ,  so  as  to  obtain  a  writ  of 
trial  ibefore  the  sheriff.  If  the  amount  in- 
dorsed on  the  writ  exceed  20/.,  the  sheriff 
cannot  try  the  cause.     Frodsham  v.  Reund 

323 

UNDERTAKING. 

1.  A  plaintiff  having  given  an  undertaking 
to  bring  no  action  for  matters  appertaining  to 
a  certain  cause,  and  afterwards  breaking  the 
terms  of  that  undertalcing,  the  Court  will 
grant  a  rule  to  stay  proceedings,  ff^esi  v. 
Sione 62 

2.  The  Court  will  make  the  payment  of  the 
cosU  of  the  last  defiiult  of  plaintiff  in  pro. 
ceeding  to  trial,  pursuant  to  his  peremptory 
undertaking,  a  condition  precedent  tu  the 
drawing  up  of  a  rule  for  an  enlargement  of 
his  undertaking.  Dennehaye  v.  Richardson  387 

VENDOR  AND  PURCHASER. 

1.  In  a  conveyance  of  certmn  lands*  sold 
by  the  Crown  under  an  extent  from  the  ori- 
ginal purchaser  to  a  sub-purchaser,  at  a  less 
price,  before  any  conveyance  was  made  from 
the  Crown  to  the  former,  the  Court  will  not 
allow  the  name  of  the  latter  to  be  substituted 
in  the  conveyance  from  the  Crown  for  that  of 
the  former,  to  save  the  expense  of  two  con- 
veyances,  unless  with  the  consent  of  all  parties 
concerned.     Resf  v.  Ratrlings   -     .     .     .  484 

2.  An  agreement  to  sell  crown  lands  mav  be 
enforced,  though  the  warrant  from  the  Trea- 
sury  was  not  previously  issued.  An  advowsoo 
appendant  to  a  manor  belonging  to  the  Crown, 
will  not  pass  by  a  conveyance  of  the  manor. 
Attorney  General  \.  Sir  G.SUtealL     .    .  iy4 


WILL. 

1.  Held,  that  a  bequest  of  the  residue  of 
funds,  consisting  of  stock  and  dividends, 
"  for  such  charitable  or  other  purposes  as 
testator's  trustees  should  thiuk  fit,  without 
being  accountable  to  any  person  for  such  their 
disposition  thereof,*'  is  void  for  uncertainty. 
EUis  V.  Attorney  General 481 

2.  Devise  to  A.  B.  as  tenants  in  common  ; 
one  moiety  to  A.  for  life,  remainder  to  his 
lawful  issue ;  but  if  A.  sl^all  not  marry,  or 
have  lawful  issue  who  shall  attun  21,  then  that 
moiety  to  go  to  B.  and  his  heirs  in  fee :  Held» 
that  A.  took  an  estate  for  life  only.  Lees  v. 
Mosely 497 

3.  A  testator,  by  his  will,  gave  the  residue 
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of  bis  estate  absolutely  to  J. ;  and  by  a  testa- 
mentary paper  of  subseqneot  date,  gives  the 
residue  to  j4.  for  life.  Held,  that  the  former 
absolute  gift  is  not  revoked  or  altered;  A 
bequest  out  of  real  and  personal  estate  in 
Cngland,  for  the  purpose  of  a  foreign  charity, 
is  held  to  be  within  the  Mortman  Act;  but 
the  Crown  is  not  entitled  thereto,  as  in  case 
of  a  devise  for  a  foreigner ;  sed  quaere.  Brien 
V.  Ferrier       Page  267 

WRIT. 

1.  The  street  and  county  in  which  a  defen- 
dant resides,  is  a  snOicient  description,  in  a 


writ  of  fummons;  and  the  action  being  de- 
scribed 10  be  "  promises,''  the  word  "  on" 
being  omitted,  is  not  material.  Citoner  v. 
fFkeaU Page  133 

2.  A  plaintiff  baring  lodged  a  writ  of 
detainer  \rith  the  marshal,  cannot,  having  dis- 
covered it  to  be  irregular,  declare  it  a  nullity 
and  issue  a  fresh  writ.     Gadderer  v.  Shepmrd 

49S 

3.  The  re-sealing  of  a  writ  makes  it  a  new 
writ,  and  it  is  held  to  have  been  issued  on  the 
day  on  which  it  was  re-sealed.  Semble,  that 
the  Court  of  Common  Pleas  has  no  jurisdic- 
tion over  an  original  vi^rit  out  of  Chancery, 
returnable  in  C.  B.,  until  it  is  aetually  returned 
to  the  officer  of  that  Court.  Foi>t  v.  VoUint  495 
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over  tbeir  amount,  if  he  h«$  recdved  no 
specific  instructions  from  his  client  as  to  the 
appropriation  of  the  money.  Harrison  ▼.  ff^ard 

Page  29 

3.  The  Court  has  power  only  to  order  a 
hill  to  be  taxed  when  it  is  between  attorney 
and  client,  and  when  it  is  for  business  trans- 
acted in  the  Court,  accordinf^  to  the  statute 
2  Geo.  2,  c.  23.  Various  matters,  including 
common  law  and  conveyancing  charges,  if  ap- 
plying only  to  one  transaction,  shodd  be  in> 
eluded  in  one  biU.    Doe  d.  Palmer  ▼.  Roe    13 

4.  The  Court  will  not  interfere  so  far  with 
the  Master's  discretion,  as  to  direct  his  report 
to  be  renewed,  merely  on  a  suggestion  of  the 
amount  allowed  by  him  for  certain  witnesses 
being  too  much.  It  would  be  otherwise,  if 
the  objection  were  to  a  certain  class  of  idlow- 
aaces  made  by  him.    Day  ▼.  fFitkers    . .    84 

And  see  Costs. 

TRUSTEES. 

1.  One  of  two  trustees  and  executors  havkif ' 
an  option  from  the  testator  to  purchase  the 
trust  property  at  a  fair  yaluation,  purchased 
the  property  at  a  valuation  made  witnout  com- 
munication with  the  co-lrustee.  Held,  in  affir- 
mance of  the  decree  of  the  Court  below^  that 
the  purchase  by  the  trustee  was  contrary  to  the 
principles  of  the  Court  applicable  to  trusts* 
StocAen  y.  Siocken    28 

2.  Trustees  directed  to  lay  out  money  on 
real  security,  are  hound  to  see  that  it  does  not 
exceed  one-third  of  the  value  of  the  security, 
if  the  securitv  consists  of  houses  i  if  otherwise 
they  are  liable  for  loss  sustained  by  deficiency 
of  the  value  of  the  security.   Sewefiy.  Sthknev 

132 

TRIAL. 

1 .  A  defendant's  attomej^  having  tampered 
with  a  jury,  who  had  retired  to  deliberate  on 
their  verdict,  and  the  jury  in  consequence 
being  discharged  and  a  new  trial  granted,  the 
Court  will  grant  a  mle  calling  on  the  defen- 
dant's attorney  to  shew  cause  why  he  should 
not  pay  the  costs  of  the  first  trial.  Denney  v. 
Garreti ^.229 

2.  In  country  causes,  a  plaintifif  has  the 
whole  term  after  that  in  which  issue  is  joined, 
to  give  notice  of  trial.    DougUu  v.  fFinn  355 

£  In  order  to  entitle  a  defendant  to  four- 
teen days'  notice  of  trial,  it  must  he  distinctly 
shewn  that  he  is  permanently  resident  in  Ire- 
land.  Leneham  v.  Goold 452 

4.  It  is  a  positive  rule,  that  the  motion  for  a 
new  trial  must  be  made  within  the  four  days. 
Wheeler  y,  fFhitmore       I'lS 

5.  Two  notices  of  trial,  varying  with  one 
anotlier,  having  been  ^ven  to  the  defendant, 
and  the  cause  being  tned  as  undefended,  the 
Court  will  grant  a  new  trial,  without  costs. 
The  defendant,  although  appearing  personally, 
must  be  held  bound  by  the  same  rules  as  if  he 
appeared  by  attorney.     Kerry  v.  Reynolds 


6.  The  permission  of  a  Judge  before  whom 
a  cause  is  tried,  to  apply  to  set  aside  the  ver- 
dict and  enter  a  nonsuit!  must  be  obtained  be- 
fore such  an  application  can  be  made.  Hick- 
eta  V.  Bird Page  259 

7.  The  sum  indorsed  on  the  writ  of  sum- 
mons, being  more  than  20/.,  although  that 
claimed  in  the  particulars  does  not  amount  to 
so  much,  the  Court  will  permit  the  pUintiflT 
to  amend  the  writ,  so  as  to  obtain  a  writ  of 
trial  ibefore  the  sheriff.  If  the  amount  in- 
dorsed on  the  writ  exceed  20/.,  the  sheriff 
cannot  try  the  cause.     Frodsham  v.  Round 

323 

UNDERTAKING. 

1.  A  plaintiff  having  given  an  undertakinif 
to  bring  no  action  for  matters  appertaining  to 
a  certain  cause,  and  afterwards  breaking  the 
terms  of  that  undertaking,  the  Court  will 
grant  a  rule  to  stay  proceedings.  West  v. 
Sione .    62 

2.  The  Court  will  make  the  pajrment  of  the 
costs  of  the  last  defitult  of  plamtilT  in  pro- 
ceeding to  trial,  pursuant  to  his  peremptory 
undertaking,  a  condition  precedent  tu  the 
drawing  up  of  a  rule  for  an  enlargement  of 
his  undertakbg.  Dennekaye  v.  Riekardaon  387 


VENDOR  AND  PURCHASER. 

1.  In  a  conveyance  of  certiun  lands,  sold 
by  the  Crown  under  an  extent  from  the  ori- 
ginal purchaser  to  a  sub-purchaser,  at  a  less 
price,  before  any  conveyance  was  made  from 
the  Crown  to  the  former,  the  Court  will  not 
allow  the  name  of  the  latter  to  be  substituted 
in  the  conveyance  from  the  Crown  for  that  of 
the  former,  to  save  the  expense  of  two  con- 
veyances, unless  with  the  consent  of  all  parties 
concerned.    Rex  v.  Ratrling's   -    .     .    .  484 

2.  An  agreement  to  sell  crown  lands  may  be 
enforced,  though  the  warrant  from  the  Tre^ 
sury  was  not  previously  issued.  An  advowsoo 
appendant  to  a  manor  belonging  to  the  Crown» 
will  not  pass  by  a  conveyance  of  the  manor. 
Attorney  General  v.  Sir  G.  SitfCtfiL     •    .  194 

WILL. 

1.  Held,  that  a  bequest  of  the  residue  of 
funds,  consisdng  of  stock  and  dividends, 
*<  for  such  charitable  or  other  purposes  as 
testator's  trustees  should  think  fit,  without 
being  accountable  to  any  person  for  such  their 
disposition  thereof,*'  is  void  for  uncertainty. 
Ellis  V.  Attorney  General 481 

2.  Devise  to  A,  B.  as  tenants  in  common ; 
one  moiety  to  A,  for  life,  remainder  to  his 
lawful  issue ;  but  if  A.  sVsll  not  marry,  or 
have  lawful  issue  who  shall  attun  21,  then  that 
moiety  to  go  to  B,  and  his  heirs  in  fee :  Held, 
that  A.  took  an  estate  for  life  only.  Lees  v. 
Mosely 497 

3.  A  testotor,  by  hiswill,  gave  the  residue 
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of  his  estate  absolutely  to  j4.  ;  and  by  a  testa- 1 
mentary  paper  of  subseqneot  date,  gives  tbe 
residue  to  w.  for  life.  Held,  that  the  former 
absolute  gift  is  not  revoked  or  altered;  A 
t>eque8t  out  of  real  and  personal  estate  in 
JSngland,  for  the  purpose  of  a  foreign  charity, 
is  held  to  be  within  the  Mortman  Act;  but 
the  Crown  is  not  entitled  thereto,  as  in  case 
of  a  devise  for  a  foreigner ;  aed  quaere.  Brlen 
V-  Ferrkr       Page  267 

WRIT. 

1.  The  street  and  county  in  which  a  defen- 
dant resides,  is  a  sufficient  description,  in  a 


writ  of  fommons;  and  the  action  being  de- 
scribed to  be  "  promisee,"  the  word  •*  on" 
being  omitted,  is  not  material.  Cnoper  v. 
fFheaU Page  133 

2.  A  plaintiff  having  lodged  a  writ  of 
detainer  with  the  marshal,  cannot,  having  dis- 
covered it  to  be  irregular,  declare  it  a  nullity 
and  issue  a  fresh  writ.     Gadderer  v.  Shepmrd 

49S 

3.  The  re-sealing  of  a  writ  makes  it  a  new 
writ,  and  it  is  held  to  have  been  issued  on  the 
day  on  which  it  was  re-sealed.  Semf/ie,  that 
the  Court  of  Common  Pleas  has  no  Jurisdic- 
tion over  an  original  Writ  out  of  Chancery, 
returnalile  in  C.  B.,  until  it  is  aetually  returned 
to  the  officer  of  that  Court.  Fooi  v.  Coliins  495 
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Ecclesiastical  courts  bill,  297,  359,  Z7f,Al9^ 

441, 451,  458, 495. 
leases,  363. 
Election  law,  376. 
English  marriages,  315. 
Equity  arrangements,  19, 185. 
Escheat,  terms  of  vears,  and  customaiy  des- 
cent of  heriots  bill,  40.      . 
Estate  tail  general,  359. 
Evening  attendance  in  solicitors'  offices,  270, 

-292. 
Events  of  the  term,  489.  > 

Evidence  on  pedigrees,  254. 
Examination  of  Attorneys,  see  each  Ntimier 

from  6M  February  incluawe  to  the  end,  ^  >- 
Exchange,  effect  of,  378.  .  V.  » 

Execution,  misnomer,  16,  32. 
Expence  of  examining  title  deeds,  418. 

Fees  at  the  College  of  Arms,  224.  21%  ttk^ 

Felony,  proof  resting  on,  judgment,  106. 

Fi.  fa.  reentry,  16,47. 

Fines  and  recoveries  act,  98, 502. 

Fixtures,  law  of,  169,  218. 

Foreign  law,  see  Contents. 

Foreigners;  rights  of,  in  England,  22. 

Fraudulent  removal  of  goo(u,  3. 

Free  Grammar  Schools,  33. 

Fugitive  debtors,  211. 

Game  act,  on  the  construction  of,  253,  323. 

Gift,  condition,  63. 

Grand  jury  abolition,  492. 

Grandchild,  next  of  kin,  502.  *  i^ 

Great  seal,  150. 

Grievances  of  the  profession,  see  GaniemU^*-  f^ 

Grimaldi,  Stacey,  lectures  of,  16a,  179,  ifli^ 

206. 
Guardian  appointed  without  a  refmoee^  186. 


Hensman's  Practice  reviewed,  433. 
Highways,  208, 044. 
Holidays  at  the  law  offices,  226. 
Hungarian  laws,  112, 125. 

Incumbrances,  priority  of,  439. 

Indemnity   act    with    reference    to    Sheriff 

Salomons,  49, 90. 
Index  to  wills  at  the  Commons,  321, 270. 
Infant  trustee,  289. 

Inheritance,  sisters,  nephew,  32, 103,  503. 
Iqos  of  Court,  425. 
Inns,  law  of,  460. 
Insolvent  debtors,  arrest,  432. 
Irish  courts,  claim  of  admission  in,  by  English 

attorneys,  241,  417. 
Irregularities,  taking  advantage  of  tedmictl, 

53.  a  --7. 

Joint  note,  232. 

King's  speech  on  hiw  reform,  263. 

Law  den'ees  in  Metropolitan  University,  89. 
reform,  progress  of,  313. 
reports,  expense  and  delay  of,  450. 
ofattorneys,  see  Contenti. 
tracts,  see  Contents. 
student,  148,  510. 
lecture*,  see  Contents. 


Lease,  bankruptcy,  88,  364. 
agreement  for,  103. 
executors'  liability,  328. 
Lectures  publication  act,  78. 
Legacies,  interest  to  children,  187. 
Legacy,  interest  of,  88. 

to  executor,  183,  215,  279, 311. 
duty,  property  liable  to,  210, 225. 
Legal  bio{(rapny,  see  Contents. 
antiquities,  see  Contents. 
Letters  patent  act,  124: 
Libel,  report  of  proceedings,  31. 
Liberality  of  the  learned  professions,  177> 
Liberty,  usage,  408,  487. 
Lien  of  attorneys,  335. 
Life  insurance,  397,  480. 
Limitation  to  the  separate  use  of  an  unmarried 

woman,  293. 
Limitations  act,-  construction  of,  395^  401. 
Local  courts,  461. 

and  personal  acts,  list  of,  42,  68. 
Lodgers,*  righto  of,  447* 
LoBdon  small  debts,  37- 

Magistrates,  attorney,  215,  232. 

Manor,  lord  of,  487. 

Manorial  boundaries,  427. 

Manors,  villainage,  &c.  144. 

Mansfield,  Lord,  biography  of,  137. 

Af  arriage  hiU,  379. 

Masters  extra,  appointment  of,  401. 

Masters  extraoroinary  in  Chancery,  end  ofemdk 

Supplement. 
Mortgage,  sheriff,  landlord,  264. 
Mortgage  stamps,  26. 
Mortgagee's  right  to  distrain,  349. 

right  of  voting,  48. 
Municipal  corporations,  364. 

reform,  election  of  mayor,  212. 

♦ 

iJtm  hills  in  pariiament,  see  Contents. 
rules  and^oiders,  see  Contents. 
publications,  end  of  each  Supplement.  , 
Notes*  on  equity,  see  Contents. 

law  and  kwyers,  121, 174,  346. 
of  the  week,  each  Nmmker. 
Notices  of  new  books,  see  Cbnients. 

Oaths  abolition,  106 

declaration,  stamp,  48. 
Observations  on  recent  statutes,  see  Contents. 
Obitua^  for  1835, 337. 
Orders  m  council,  66. 
Origin  of  parliament,  144. 
Outstanding  term,  dower,  heir,  322, 364, 503. 
Overseer,  duty  of,  426. 

Parliamentary  proceedings,  377* 

relating  to  the  law, 
see  riotesof  the 
fFeeif  each  No. 
returns,  150. 
Papers  of  solidtor»-*practice  in  delivering  up. 

Partners*  suits,  186. 

Payment  of  money  into  court,  502. 

Pedigrees,  sources  of,  by  Mr.  Grimaldi,  J60, 

179, 188,  206. 
Perpetual  commissioners,  see  Monthly  Supple^ 

ment. 
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Place  of  pro<]ucing  deeds,  386, 431, 450. 

Policy  or  assurance,  31. 

Practice  at  the  Judges*  chamben,  time  for  paj- 
ment,  224.  270. 

Practical  points  of  general  interest,  see  Con- 
ten  u. 

Practice  of  conve^ncing,  480 

Prerogative  copyright  in  bibles,  159. 

Printer's  account,  476. 

Private  acts,  list  of,  69. 

Privilege  of  attorneys,  294,  336. 

Property  lawyer  and  conveyancing,  see  Clm- 
ient9. 

Professional  partnefelups  dissolved,  end  qf  each 
^Supplement. 

Prospects  of  the  session  of  parliament,  21 7* 

Qaalifications  of  law  students,  148. 
Queries  and  answers,  emch  Number. 

Re-admission,  application  for,  420. 

Recent  decisions  in  the  Superior  Courts,  re- 
ported by  Barristers  of  the  several  Coorts, 
see  Digeeled  indrs^  521. 

Remarkable  trials,  see  Conienis. 

Removal  of  the  Courts  from  Westminster, 
295,438,472,494. 

Rouse's  Practical  Man,  314. 

Sale  of  the  undivided  moiety  of  a  horse,  123. 

of  trees,  187. 
Salomons,  Mr.  Sheriff,  49,  90. 
Searching  for  wills,  extracts,  366. 
Securities  for  illegal  transacUons  act,  290. 

for  costs,  363. 
Selections  from  correspondence,  see  Coniente. 
Service  of  process,  291 . 
Settlement  of  a  ward's  property,  262. 

by  renting  a  tenement,t287. 
Shee's  Trial  of  tiie  French  Ministers  reviewed, 

284. 
Sittings  of  the  Courts,  ^€r  McA'TVm. 
Slave  compensation,  66. 
Smltii's  Law  of  Patents;  reviewed,  396. 


Somec^  I«ord,  biography  of,  66. 

Stamp  duties,  436, 468, 476. 

Statutes,  preoaring  and  classifying,  1 14. 

Stephen's  Adventures  in  Search  of  a  Horse, 

reviewed,  66. 
Stowell,  Lord,  biography  of,  249. 
Striking  out  counts,  226. 
Studv  of  American  laws,  610. 
Sugden,  Sir  Edward,  and  Chancery  Reform, 

163. 

Tazatfon  of  cosu,  336. 

Taxes  on  law  chambers,  279, 

Taxing  costs,  436, 462. 

Tithes  recovery,  166. 

Title,  enforcing  defective,  on  compensation, 

393. 
Tompson  and  Greaves'  Suggestions  to  Attor* 

nevs,  reviewed,  443. 
TraMRag  in  seats  in  Parliament,  L 
Transfer  of  property  Inll,  467. 
Trust  monies  em^cnred  in  trade,  51. 
Trustees'  responsibility,  mortgage  on  houses, 

funds  vested  in,  98. 
appointment  of,  88, 183, 232. 
title,  103. 
power  to  recnve  rents,  439. 

Under-sheriff's  offices,    attendance  at,  224, 

270. 
Unqualified  practitioners  at  the  sessions,  4, 41^ 

Usagai  ctf  tiie  im)fes8iott,  see  Cemtente. 

Wift^  anlgnment  of  tiie  reversionary  interest 
.^ ;  of,  by  the  husband,  266. 

right  to  arrears  of  pin  money,  283. 

atparate  use,  legacv  for,  887» 
Wilt  new  trustees,  administration,  391« 

nade  abroad,  6. 
Wordswortii's  Rules  of  Courts  reviewed,  166« 
Writ  of  Summons,  47. 
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